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Chie as ¥56 FBapp. 1131 (5DNY. 1997)

formance eviluation by DEF. The ecoun
found that the reason (‘misconduct”) given by
defendant did not establish a non-discrimina-
tory and legitimate purpose for s termi-
mation of plaintfT snd was, therefore, o pre-
toxt for diseriminstion

In the case mow before the court, the ree-
oyl i oot &8 pich, Thers {8 no svidence that
'pla.LnLi.ﬁ' was i [pet rehobiitated, that his
slleged “post-rehabilitation’ job performance
wns patisfartory, that defendant kpew ploin
4ff was a rehabilitated aleohodic or that plain-
(5T wnn I:H-i:n;;' punished for pre-refinbalitation
condoet. As & matter of fect, in his reply
pupers and by afidavits, planti ndmits
huving drunk & botthe of vodka on the diey e
uner firpd, shortly before his sapervisor found
him m the storape room of the building.
Moreover, the eourt in MoEmiry acknow]
edpged the limitations of ita o maling:

our hokiing i2 nol intended to create a
sale Baven for mobvidosls who resort o
FRCOVETY programe ae 4 peetext for avold-
mg otherwase beptimate disciplinary se-
gon, nor do we imply that in every case
where an alechalle §s purportedly rehabdl
twted all disciplinnry action = proiubited

thas, in the approprisie case, an aleo-
hotic whio i found nob to be schunlly rehs-
hillitatedd. oF wha is shown to have on estab-
lshed propensity fo relapse may be found
tmable to perform the job in & reasonsble
PECKAEIET.

Id ot 560 620 N.YS2d 478 644 NE2d
Y. Therefors, it is clear that plaintiff, in
this case, cannot rely on Melwiry o survive
cefendunt's summuary judgment motion.  De-
fendant's motions wre granted and plain§is
compluint is dismissed in s entirety.

a0 DORDERED.

'

EAHN LUCAS LANCASTER,

1M, Mlaintifl, e

¥,
LARK INTERNMATHINAL
LTIk, Defenduni.

No. 55 CIV. 10606 (DHLC).

[rdtesd Simtes Distriet Court,
S0, New York

Hew York children’s clothing corpor
tion swed foreipn buying agent in diversity
actlon clatming breach of contract, wirran
gies, and fiduciary duty, and negligence in
performing  duoties Forelgn  corporation
brought motion to dismiss for laek of person-
al jurtsdiction, The Distrbst Court, Cote, .,
held that (1) for meetings subseguent t
formation of sontractaal relatiohahlp L0 gof
fer jurisdiction under New York's lopf-ntg
statute, they must be essentlal toobushyss
relationship or substantinlly acheEgeSit; (2
Bix mestings betwesn partiss ower three
vears were not gignifieant grn@ph/to confer
persorml jurisdiction under Mew Vork's long-
arm stalide: (8 New Yok e did not pro
vide for transient jurtediction over corpora-
ton whers cofpralio® was nol conbimnuonsly
mnd :-_l.'s-'r..-mﬁr'u.]'l:r doing business in Mow
York: andd) Mew York arbitration clonse in
purchosg Geders did nol pve court persop
Jurisdistion to litigate lvwsait claims,

Motion to Gismiss  pronted, dismiz=al
:-'u:.'-ad far 30 ﬂu._l.'h.

I. Federnd Civil Procedurs @&=1EZ5

Digret of burden on pleintidT to show
that pourt has jorsdietion over defendans
aeeking dismissal for luek of personal juris-
diction depends on prosedural posture of lid
gation: when thers has been o dscovery
pEringGfl may defest motien to dismiss based
on legally sullicient aslegatbons ol jurisdic-
tinn, bui when there has been diseovery on
personnl Jurisdiction, plintff muast make pri-
ma facie showing that inclodes averment of
farts that, if pives eredit by trer of fact,
wolld be sifficient b esdnblish jurisdiction
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Fied. Rules
UEBCA

Civ_Proe, Rule

2 N2, 2R

L. Federnl Courts &=417

[hstrict Cowrt muest apply personal jurs
diction low of forum state in diversity case
whern defendant seeks dismissal for lack of
personal jurisdiction. Fed. Rules Civ.Proc
Rule 12{hp2), 26 IS.C A

1 Constitutional Law &000505)
Federal Coaris 2=T1

District Court must engage i theaapait
inquiry to determine whether perspfinl Turis-
diction exists In diversity case; (e, jhere
mast be basis for personal jorsdSstion” under
law of forum state, and peecond. Sercss of
jurisdiction must compoet, wath requiremonts
of due process. TECA Cinst Amends, 5§,
14

. Courts S=13N2. 15

A gdind avses out of foreipm party's
traresetioy of busthess in New York, under
Went York's longr-arm statute “srising under”
refusfement, i there & a substantial nexus
hetween transaction of bosiness and coose of
action soed upon, N.Y MeEinneys CPFLRE

SIEal, par. 1

B Courts &12(2.15)

To meet “transacting business™ element
af “arsing under™ requirement n MNew
York's long-arm statute, plaintiff must shew
thnt defendent purpasely nvailnd teeldl of
provilege ol condocting artivithes within New
York, thos moldng benefits ond protections
of its laws, and court should examine totality
of defendant’s contacts with New York mth
er than [ores on solated evenl N.Y.MeKin-
ney's CPLE 20&(a), par, |
f. Courts S=1XZ5)

Althoaph single purposeful aet in Mew
York can be sufficent to support junsdiction
imiber Mew York's longp-arm statvle. the m-
ture and quality of the New York contasts
must be examined to determine their sipnifi-
cance, and contacts By wiay of tedepbons calls,
mnaail, mmill focaimile are usoally insuffident to
confer persopnl jurisdietion V. MeKin-
ney's CPLR 3020, par. 1.

#5 FEDERAL SUPFLEMENT

7, Courls &=12( 215

Under Mew York'y bong-arm statate, for
meetings in New Yark ffat are subseogpen
t formabion of Atnirectin rr'-ln.r_'nnuh_-rp t
canfer personsl juridieton over foregn par.
ty, meetngs mint Yhe sssentinl b5 Lhe bog-
rens reintionskipt or st beast substantially sd-
vanog it \N. ¥ McEinney's CPLR 5021a), par.
1,

# Federnl Couris =55

Six mestings between plaintill and rep.
resentative of I".ll‘EIm COFPOraLon over three
yeurs were not signifiesnt enough to sosfer
personal jurisdiction based om Mew York's
longr-arm statute where meetings were not
essential to comtinuance or development of
relntionship between parties and were more
properly charscterized as courtesy call
mectinge played oo rale in formnation of mis-
tonship, maintenamce of relatonship waa
eoncucter] larpely throogh r:ﬂrrr,:n]'u'lnd.m
and over the telephome, and a mesting =
New York bebseen the porties thal was in-
tepdod to diseuss surrent dispute was of no
Jurisdictional significance.  N.Y MeEisney's
CPLE 3r2a), par. 1

8. Courts &=]12(2115)

Existence of New York choes of bw
clouse I contract, while not sufficient stand-
ing alone to confer porsonal jursdietion, @
relevant in determining whether nondomicl-
ary transnctl business @ New York for
purpeses ol Mew York's long-arm statute
N.Y MeKinpey's CPLE 302(a), par; 1

1L Corporalions S=H&50 5)

MNea' York low doss not provide for tran-
sient jurisdietion over foreipn sorporation
whisre corporation is nol contisuously and
systematically duing business @ New Yore
1L Federnl Coorls =86

New Yark arbitrution law clause elad-
ed in plaintiffs purchsss orders did not &
tmhiish personal jurisdiction ower feipeigs our:
porale defendant for purposes af ot

Andrew L. Goodman, Joseph F. Tocker.
Rosner Eresler Goodman & Buchol, New

Yark City, for [l}r‘]"ﬂte'r& States
Page 2 of 9
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Tl aa #5% F Supp. (i3] (RDLAY. 199T)

Peter J. Scehmerge. Debornh K. Squoiers,
Eston & Van Winkle, Mew York City, for
Defendnnt

CAFEN TR o O R

COTE, District Judge:

On December 13, 1995, Eahn Lucas Lan-
muier, [ne. (“Kahn Lucas"™), brought this di
versity Sction agminst Lark [obtermational
Lid "Lark™) based on two parchase orders
whereby Lark agreed to provide Eahn Luocas
with mgeney services with respest Lo Eahn
Lomsa's purchase of clothing mamifactared in
the Fhulippines for sale o Searm m the kit
ol States. Kahn luess is suing Lark for
bresch of contract, breack of warranthes, meg-
ligence In performing its duties, snd bresch
of fidosiary duty. Lark brings this metion to
dismiss pursuant to Rule 1ZBKZ) and (6),
Fel B Clw P, for lack of personal jurisdic-
tion. This Court has subject matter jursdie-
tinn purveant to 58 TR0, § 1452

Haekgrvnd
Plaimtyf™s Comeplaint

Ascording to the Complaint, Kahn Loeas ls
n New York corporstion which & in the
ghlldren’s clothing business. Lark is & Hong
Eong eorporstion which acls as an agent in
Asla for United Bwies clothing buyers. In
pardy 1980, Kahn Lucss issoed two purchass
orders i Lark for fnlshed flesce garments
to he mmported from the Philippines and &old
1o Bemrs in the Fall and Wister of 1586 The
gale= o Senrs wore frm ordiers from Seirs
for retail sale, and the purchase orders ax-
plicitly noted that the goods were ntended
{or sale to Sears.

Arcoring to the Compleint, in r.u‘rl'nm
ita apeney services, Lark sub-contraetad with
Philippine mamilactores for Lhe phodtetion of
e parments, arranged for the Whiygtent of

& goods to the United Statesh ant! inspected
the poods prior to skipment © Ultmately
thiere were sveral problethw with the poods.
Bome of the garmems were defective, some
of the shipments syrtlined the wrong eolors
nr sizes, angd manioel the poods were never
delivered gr Wers delivered late

Because of these problems, Kahn Lucss
eould not fally meet Sewrs’ ordier, and Sears

chorped Eakhn Loess late fess pnd other
costs Kahn Loess orgoes thet thess diflfs
calties also led to ite losing the opportunity
to deal with Sears for the 1996 seazon and
may hove jeopardized (s overndl relationship
with Sesrs

Jurisdistionsl Facts

Through disepvery conducted in connection
with ths mothon, the following factzs have
been developed, As noted above, Lark is o
Hong Kong corporation, with registered of-
fices in Homg Kong, and affilisted offices
ather cithes In Asls. Lark does not have an
affice In Mew York is ol remebered Lo i
brusineas i New York, amnd ks mo l-!I||:I|I-:-E-"-
in New Yark,

Lark has been a boying agent for Kahn
Loeas gince 1985, snd receives o seven per
cenl commbssion hosed on the seller’s price
Lark & oot & seler or mamifsctiaer. Lark
condicts (s basiness from Asks, and that i§
where it was originadly contacted by Hahg
Locas. Lark communiostes with BEafimNLu-
cos in Mew York throogh telephone, -l
le, and mal, and in feee-to-fles \meetings
when Rahn Loems personmyd el b Asin
Enhn Luens semi itz orders WorNtlothing to
Lark's Hong Kong afficety, nieontrects were
recoived or pigned Bw Toaek i New York

Jums Shes (“%hes"), Lark's General Mor-
chandise Mufaper, Wet with Kahn Loeas in
New Yorkfin\Degember 1985, Shea reports
|'|I.['F\I-|'||"|' b Bark's cemier,  Lark bebevesd that
the /meeting was to disenss Kahn Lueas'
chimnpi, mmminet the Philippine mamifacturers
for the defective goods shipped to Sears
[metiend, Shea wiz sorvex] with the Summaons
and Complaint in this sction. This wns the
st af approximately six mestings in New
York between Kahn Loens and Lark person-
nal betwoen 1980 and 1995 In the pror
meetings the representatives of the two com-
panies discussedd gpenerally how their busi-
ness wis doing, “whil we can do o go for
ward, ™ elothing liness that would be Procnened
for that purtienlar sesson, prices and ewrrant
volne, and Lark’s interest in ascicting Eabin
Liacas with [ts recentiy-sequired brense from
[Hemey for Liem Kimp-relobed produocts. In
these mestings, however, Shen and Kahn
Lioens did not negotinbe any particular pur
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|'!'.;h-| T!'l:qu_ Elpiy ||||| ol IRrEESs the ST
fussien atrgcture, the valume af mes whish
Kuhn Loese was seaking to purchase in the
coming seasan, or frefght costs. The pur
thir petion = bhased
contained & New York arbitration clauss amd
o Mew York chowee of low cinase,

rhpae ordere on whick

In 19605, Lark scted us agent for six New
York companies in addition o Kabkn Luoess,
which together aceminted for purchases of
more than §1 milkion
siupping poods nEo New York oh bebad] gl
these fix companies, based on an avefade
sevel  peroenl commission, was .T-IZ.}.,.'{_"'.T.EAZ.
Lark employess visited these copfpanies in
addition to visiting Kakn LucaiSwhieg thiy
were in New York, Lark isa phindfT in an
unrelated lowsuit in the Sobthery District of
MNew York

Lark's income from

Joh i i

[1]1 Ii iz wellestahlished that on a Hule
IABIE) mutiobiega diamins for lack af person-
al jurisdittim\the plaintifl bears the burden
of shewide hat the court has jurisdiction
vodr thidefendont™ M tropolilon Life [ns
M Rt rinon—eca |I|I"_II_ &4 F.hd 560 566
™ Cir)l, oerl demind, U8 — 117
e, 136 L.Ed2d 308 (1066 The
plnintiff e burden depende on the prossdoral
posture of the Btigation, Where there his
been oo dissrvery, s plaintiT may defeat o
motion to dismige based on legally suffieient
allegutions of jurisdiction.” fd Hot where
there hans bepn discovery regarding personal
Jurssliction, the piRintiTs Darden &

5.0%.

tar freaie
facee shivwing which nchides an
averment of [aete thet, if given credit by the
nltimate trer of fset, woold be sufficient to
eatahlish jurisdietion over the defendant. fd
uk BT

a el

[2.3] In = diversity ease, this Court must
apply ithe personol jursdicteon aw of che
Agmncy Kemi A Cor Sy, Ine
i Grod Reml A Car Corp, 568 Fd 25, 29
{3d Cir. 1956];

il 20 FP2d Y 2= 2D Cer 1S3 (en

forzm state,

Arrowewmiith v United Presa

1. Even pbsenl delendani’s appanrenl concession
on the due process issme. | wanild ind thad Lark
has sallicieni “mimmum comacs” with Kew
York o justlly the ssercise of JE SRR |'\-|'|'-II|.|:
jurisdicizon over i juerisdic s

and thaa v 2

56 FEDERAL SUPFFLEMENT

hunel. To determine whether personnl jurs-
diction e#xsts, this Court must engege in g
C-part  ndquiry.
st

Flrst, there most be g
for personal joplsdiction under Niw
York state law Seegndll the exerdse of jur-
indbction  mus®, péemport with the regoire-
ments of dde feotess. See Metropalitan Life
fun, B4 F A at/G6T

e ft s clear, and defendants i
prrepieedes, that Lark has sufficient contacts
with MNew York to satisfly the “minimum con-
fuie” test of due proossa, see Mmdernationo
Show Co, w Worhmgton, 326 LS 310, 318, 66
50U 164, 168, 8 L.Ed 56 (18456}, the ondy
inse s whether there B o beses ander New
York law for this Court o exereise personal
jursdictian over Lark! Plaintifl points to
three such hases.

Jurisdiction, CPLE

1. Lang-Arm
§ S0 akT]

Flaintifl argoes that this Coort has long-
arm jurisdiction over Lark pursuant to New
York's Civili Proctee Law and Roles
CPLE™  § 30%ail) (MeKinney 19903
which states thof n court may exercise per-
sonal juriscdiction over an oot-of-state defen-
dant If that defendant “trunsacts any busi-
ness within the state™ and i the caase of
action “arises from” those contacte. See Cuf-
O Tmdus, 'ne n _1'.-:j|;||,-.luf|"r_ s F.2d 3681,
365 (2d Clr.1988

[4] Taking the second prong of the See-
g A ak1) tesk frut the Hprsangs isiler”
requirement, & chiim arises out of a party's
transaction of inestness fn Mew York if there
15 “a substantiuld nexos”™ between the transss-
tion of business and the coase of action sued
upai.  See, g, Agency Bend A Cor, 88 F3d
mt 31: MolGowon v Swith 52 N.Y.2d PRE,
BT N.Y.S8d 643, 645, 416 N E2d 2, 2
28 (1881}, The partési do oot dispate that
this Iwwsuit mrises out of their ogency rels-
tonship, The issee in contention is whether
Lark was sufficlently transscting business s
ae to he subject to New York jurisdiction

he reasonable snder the faciom draws from As
aful Meial! fndastry O, v Superior Cout. 450 |_|:q
102, 11314, 107 SCo 026, 1032-33, b

LEA2d 92 (199TL Sar Matrnpodines Life T, 34

F.3d =i 56768

United States
Page 4 of 9
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[&] In order Lo mesl the “TranaRctng
pusinnss” element, o plalnll muast show that
ithe defendunt “purposefolly svalesd | itmat]
al the privilege of condusting setivites withon
[Wew Yorkl thus ipvoking the benefits and
protoctions of its lws™ CwiCo fmdua, B0G
F2d =t 365 (ctation pnd gquotalion MmArks
pmattedl.  Courts should examine the totality
ol deferndant's contacts with MNew York, rath-
er than fomas on each lsolabed event Jd

[6] Althoagh a single porpoeefol act in
New York can be sufficient to suppart juris-
dictiom, ser Laomgimes—Wittnouer Walch (o
o Brrmes & Reimecke Ime, 16 NJY 2d 443

Ml MYS2d N 18 206 NE2d 68 75 , cert
deming, HEZ Lin 06, B St Zdl, 19

1.Ed.2d 158 (1965}, the nature and quality of
the New York contacts must be exmmined to
determine their significnnce.  George Rerner
& Co v Schworiz 41 Y24 6N, 304
LY S8 Bdd, B4T, 860 N.EZ2d GG1, S5
1977, In judgmg whether thére ore il
genl. contacts, the Mew York Court of Ap-
peals has cautioned that
we ahauld not forget that defendants, ae o
rule, shocld be subject to suit whers they
are mormally found, that is, ai their fre-
eminent headguarters or where they con-
duet substantial peneral bosiness setivities
Meloe Elpe. Co. & Rosilovwd-Herg Corp, 20
MY 877, 288 N Y.S 04 34, 86, 2 N.E.2d
04, 507 (19671, Thus, New Yorks hiphest
gt eschewed an interpretation of Seetion
AE thet would find jursshetion over “ewery
mrporation whose officers or sales personne]
kappen to pass the tme of doy with & New
York customer in New York Id. & 37,
2 NE2Sd at 507. Consequently, dunaicts
through telepbone ealls, the madl “wod by
[aesimile, are usually imsufficidatsto  confer
personal  jorisdiction.  See  Wplemotional
Cusinens Aspor. fue v Fordh Motor Co, F5E
FBupp. 1251, 1261 (BD.NLY. 1956) (collseting
musesl, Three capgs fromn the New York
Court of Appeals Mlusirete these princples
In Georpe Repner it Co w Schioriz, the
defenciant og \Mattnchusetts regident, trav-
alled toWew Tork to interdew for a job with
the plentiT’ The partes reached an em
Hoyment agresment at that MNew York mect
g, and the defendant besame plaintiffs
miesman for the territory of New Englard,

which did mot incluode New York, The Coirt
at _"|,|5.'||.|_-r.a],|- feriered theis to be the “clexrest gort
af enae™ for Section 30a)(1)k even though
the cootect amounted to anly a one-day viaiz
o New York, becnose Schwarts was in Niew
York “st the time the contract, establishing a
contiming redationship bebween the parties,
WS ;|L'L“_I|j_h|l'_| u_|1|| [niF T - I"|'|'-.IT.'-' Rremmer &
o, B0d4 N.Y 5280 at 847, 365 N.E.2d st 554

Lowmines—Wittnewer Waten Co o Sorwes
& Remmacke, M'ee. involveld an sppesl of three
cases.  |m the lesd cese, pluntdll, & New
York corporation, susd defemiant, a Dels-
ware porporntion with o prbeipal piace of
basiness in [lines, based on 4 contract on
dior which defendant was Lo mamilactore ma-
chines for plaintife uee, Although the con
tract was not made in New York, the Court
Tergnad of the delendune
carporation in New York preliminery agd
suhmequent to the execution of the cohtract

that thy wrciivities

sufficient to eonstitute transocting Tokgness
within the state. Longimes—Wiklpoher, 361
MYS2 st 15 209 N.E2d g TN The pre
liminary negutiatone of the tefitreet in Now
York were "substantial twy nchines wars
ahipped inte the state; Swnd e of pleintifls
“lop engineers were i the state for three
months to supefvise Yesting of the machines
Id ut 1% 20N BaVat 76-T6. The Coart of
Appeals found that it did oot need to deter
mine whether each of these contacts akone
woalilh b, sulficent. “in  eominnEiion
thew/iohre than meei the stamdsrd” fo

Bl

Another cune (lhstrates the boundaries of
e Lomgimen holdimg, In Mefoo Elee Co o
Roulond-Bory Corp, plaintil! was 8 New
York distnbutor of defendant’s sonle eqdp-
ment. The sgpresment eresting this relution-
ship was accepted I defendant’s Chicage
hendguurters, wnd althoogh the trial court
gave plaintif the “benefit of the dombt™ by
finding that the orgimal contact was “mada”
in Mew York, the subseguent renewnls were
clearty made in Tllinpls. The purties resobved
problems via the maml In 1064, & daspite
dervelopesd bebawen plaintiff and some of its
| L i N I|.||-| il. MEEEHIBE. defondant =emt
one of s managems to New York to attempt
tor et with the porties to resolve the prob
lerms. After thess problems were nob e
silved, defencdant wrminsted s relationship
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The Court of Ag-
penks charscterizsed thess contacts s “infini-
McKee, 250 N.YS5 at 347, 25
N.E.2d st 806407, and found mo jurisdiction

with plmintiff by better

tesimal,”

upon  these and thair
progeny, in order for mestings in New Tork
which are sulsequent to the farmation af the
contructual relationship to conder jurisdiction,
the meetings must be essentinl to the buasi
nias relationsblp or ot lesst substantially of-

17] Hased CIHEE

vanee it For example, in Conlor f"l.':gurn..h’l..
LP. v Peaxlee, 88 F.Ad 1562 (2d Cir J#GNthe
Serond Cireult found no jurisdictiomstes the
defendant based on mestingseln New York
because it was “not alleged thig, [ defendant's]
poctal mestings were ‘eesEntuad 0 the formas-
thon or contimmpes’ offuny Yokiness relation
ahip such that [defersiapt’s] teo-day visit
ihocibd mvoke s .||:r11-=|]||."_1'|:| if the BNow
York ecourtsd Jd HE 166 (emphasis sape
pied). Evén defendant’s prior employment
with the Wee “York sorporate plaintd] was
msnifficient wWnee the defendsnt, who bBad
wobhtd /the plaintifls Japanese office, anly
TEited Mew York once while an employes
arsd “did ot condoet any erefeatantial omploy-
mient-related actbities n New Yorll" fd
(emphasts suppled)

Clases where eourts have found jurisdiction
imvalg very sgmilficant mestings i New
Yark, See & [ CrtiCn Techus,, SO0 F 24 =t 387
{finding jurisdicthonal sipnificance from meet-
imge which were “instrumental” in defen
dant's decisdon to expand business with plaln
tiffy Maofriz for Cullery, fme o Ammac
Lid, 763 F.2d &G, 57, 55 (2d Cir.1985) (find-
ing jurisdiction where negotintions leading ap
ts franchise agreements oocarred in New
York, fifty-four mestings in New Y ork during
|;f|l |1f arrearnent uk 'i.'l'il_'h ¢nare FEnge af
business was Lipead Corriers
Corp, & Americen Marine Corp, 4756 F 24
51, 665 (2d Cir 1967) (finding sufficient con-
tmris fromn three New York mestngs charas
terised a2 “substantis]l prefiminary nepotin-
tione” for conbrects) Conversely, where
there mre no substaonifvely sigmilicant mesd

discussed);

L The cascs on ‘which plamiil relees do Bol sig

pral & dEllerer feniddt. The Mew York moctings
in fmievface Fsomedicad Labs, Corp Axyivm
k.. Frvc, T30 {E.D MY HES)
significantly advanced the formaton of
In GR Uarkeitng USA fec. v, Geeodstermer

500 F Sugpp. 731
A COom

9% FEDERAL SUPPLEMENT

inge In Mew York fowte hove found e

jurlsdiction. See mpNIDF Primer Plostics

Corp ® LATESLamenati Estrusi Termo
r'lll-'ln'l'.'li.'l EFANYS FSopp., 080, B5R
CEL LN Y1) (o _i|.1r|.rlr|||:'1.||:-11 where New
York mestingdid not “substantially sdvance™
the_pelgticakhipl; Preuma-Flo Sya, fee =
[Beivemsnl Mockimery Corp, 46 F'_Eu__up_
RaRA0 (BN Y. 1978 (Anding no Jurssdie-
ton where defendant’s high-level officers
miude several trips to New York to discus
firfing new clients, market conditions, wnd
trade prospects, since sech mestngs wers
“not espentinl (o the opgoimng relptonship of
the parthes,"),

[B] T fimd that the six mestings betwsen
Shea and Kahn Liscas over three years wers
mot simnificant esourh to confer personal jur:
tadiction vver Lark. The meetings were sim-
ply not essential to the continuance or devel
opment of the relatonship betwesn Ksha
Lucas and Lark; they are more propedy
churncierized as courtesy calls commen in
businesz dealings.? Moreower, these mest-
g |:I'I.u_l.'|.-1] no robe in the formation of the
relutionship betwsen the parties, This mels-
tipnahip began with Kahn Locas's reprosen
tatives meeting with Lark in Asta—thus the
st important part of the negotistions were
eonducted there. The montenance of the
relationship was conducted largely through
correspondence  and oner the ].lhutﬂ.' with
Lark in Hong Kmng snd Kabm Lueas in New
York Lark r.lll"f-'ll"llu'l‘l ite flhli.ﬂ'l‘l'il:lﬂh e
the contract entirely in Asia Lark was not 0
Mew York when the purchass arilers were
negotlated or issued. Lark did not ship the
gocds into New York. Finally, the December
1586 meeting betwern Shea and Hahn Locss,
which was intended to dismess the cnrresi
digpute, s of no hirisdethonal significanee.
See CutCo I'ndus, 206 F.2d at 388,

[9] The edsence of & choice of Bw
elnuss, while not sufficient standisg plone o
confer personal jurisdiction, is “relevant m
determining whether & nopdomiclinry trans

Hrusimen GonbEl & Cn, TEY FSupp. Tal -1
WM, 1991, the defendusm shippes s prisd
ek il New York sinke u.;.lplﬂil. im faew Yok
Siaic auzhant |Unitw|8ta‘wﬂmﬁ' H nell

the products @ oy, aRd . |||:‘|‘.| thwr
|r.arLrl'nIp |I'\l|' "I'| maﬁelrﬁll'dtrilw s
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peter  business” for CPLE 302(akl) pur
poses.” fad at 387, Here, however, the
ghoice of law clause ia mot suEfficlent o tp the
halsnes i fovor of finding jursslction.

PlaintifT also points to meetings n New
York between Lark employess and sty other
pEtomers, and the et that Lark & main-
taintng an srrelated lawsiEt 6 the Southern
District of Now York Insofur ps these con-
tacts are ool related in any way to the under
lying cause of sction, thay are irrelevant for
parposes of determining whether there is
r_e-ﬁuln.ul Jurisdiction umder CPLKE § 32{ak])
becaisse the lawenit does mot “arlse from"
these éontacts. See Molreon 43857 N Y.S.2d
it 545, 419 N.E.2d at 32223

?  Tronmien! Jurisdiction

(1] As another basis onder New York

; for personal jurisdicton over Lark, plain
arpues that becaose Shea was served
persomally In New Yark, this Court has
“tramsiont” jurisdiction over Lark In Swrm
ham & Superior Courd, 485 115, 604, 62
[ 50CL 2106, 2116-17, 108 L.Ed2d &31
(19001, a ploralicy of the Bupreme Court Fe
eently reaffirmed the ancient prineiple that
transient jurbsdiction—whers an  indiviidcal
gefendant is served while temporarily pres
ent in the state—allows suit even on mutters
gnrelated o the defendant’s presence in the
pimte, Burmbam did not epecifically address
whether transient jorisdiction is applicnhle to
8 corporstion, as opposed to an imdividusl,
althoigh the plorality did remark thal eorpo
rutions “have never fitted comfortably ines
jurisdictionsl regime based primarily @poa

1. Hamillf cives Penkens v Berspuier Congtnl. Wi
Co, 342 U5 437, T2 8.0 410, SRLLEL, 485
19521, in mippart of the propesitioy, thet tran
bl jusiedicihon i conaiduticcal tdhin applied
e larrign corporatbone.  1n Perkeni wnaeer, the
Lol Bbiid] hal the lifugin, colforalban wWas
engaged in “continmogeant sysematic’ usioos
it Cobb, il BE7, TINE. CGwi 419, amdd thus the
Comirt woas it prﬁi“lﬂ wath the [L=5 Tl of wheth
o7 due process allessd ransie parisdicoom oyver
s orpormibes. Wwher® such emersive cosiaces
werre lacking

. Today, CPFLES 301 &= e primarify 1o suigect
|urr|5I| o alaiis o prllrr'.l] Eap LIk T —4 b
i, ponsdiconn over any maller, cvel Lhose e
related o e conporations & conimcss with he
lurum siase—where they sre found o be “doing
nminess.” “noi oocasionally or casually, a wil

‘de facto power over the defendunt’s por-
sop,' " [ at G100 n. 1, 110 5.Ce st 2110 5 1
quoting Fadernatiomal Shoe, 126 115, a1 136,
66 5.00 ot 1681.Y | peed not reach the issoe
af whether transient jurisdiction over corpo-
rations comporis with due process, since |
hald that New York law does nol provide far
trunsient jurisdiction to be had over corporn-
tinns where the corporation & not eontinu
ausly and systematically “doing besiness" in
Mew York.

New York's CPLE does not explicitly pro
vide for transient jurisdiction over either cor-
porations or imdividuale. | Plaistif stes
CPLR § 80 in support of s argument that
Mew York law recognizes transient Jurisdic-
tion ower corporutions. Secton 0] states
that “|a] court may exercise soch jurisdiction
OVEr peErsons, property, or stabas os mighil
have been exeroised bereiofore” T,
CPLR § 301 preserves any basis of pefannal
jnmchietion exervised by MNew tork Sgpurts
prior to the passuge of the CPlHNG T2

Plaintdff argues Lhal prior 4 S cpnctment
aof CPLR § 301, in Roberd Dollarn v Ca
madoon Car & Foundry Vo, 220 NY. 270,
116 M.E. T11 (1917}, thw Miw York Coart of
Appeats extended (Mew) York personal juris
diction over corffrstiens to the bOmite of doe
process.  Accandingly, plaisti argoes, thal
mfter M'migraghiornal Shoe and Swrnhom, all
that /Fegaired to establish jurisdietion over
a [ormign Corporation in MNew Yark is (1)
BETVicR Bn A corpornte managing sgent in
Mesiw Yaork pursuant to CPLE § 311 and (2)
mimimum sontacts saffickent to establish due
procass

& fmir messure of pErMmansnoe amd oongirmiry

Tamea v, Sesgreefnears Coal On, XM KY, 259
207, 115 MLE %15 (1917 (noting that "Tilnless o
INCELEN COTpoTaElEan 18 "'I'll.'i-ll.'r'\-l en bussness within
U SLmle, |L s B0l Deoaggil within the stme by che
presermce ol 8 agents ), Ser alwe Mafinie for
Curlery, 763 F.ld at 57-58: Faoron Emerprizes,

Fac. o Mesigis, T15 F2d T57, TEXZ-&3 24 Cie
19871

5 et Oallar deall with the givdeccasns T
CFLRE § 111, which provides the methud far ser
vice of proces ol jormgn corporetions,  Boberd

[heilar nobes] that i cases much o Pope v Term
e Car Mfg, Ca. BT N.Y. 137 (1831} the Now
York Cowri of Appeals had held thas couris i
Hew York oould constiimisonally mssert jurisdi
tion over foreign corporaisons based merely an
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The Mew York Court of Appeals kas hald,
however, that pre=182 New York law, incar
porated into current law by CPLE § 301, did
nod pclopt the Meleruathionel Shor test as the
test for jurisdietion over foreign corpors-
tions, Hather, the pre-CPLE rule for jurs
dietion over foreign corporstions required
that the corporation be “doing business” in
Mew York In Simomson v [miermodiorsod
HBank 14 WN.Y.2d 361, 251 N.Y.5.5d 438, 200
MOE2d 427 (1) (Fuld, J.% the Court of
Anpeals wos faced with the ssue of whether
the CPLE. newly-snacted in 192, which es-
tablishedd long-arm ]'J!"L‘-lli.':’l.ll.lll in New York
rold be spplisd retropctively 5 o corpors-
thon setved under the old system. In Simons
mom, 8 member of the [oresgn corparalbi@s
bosrd of directors wae personally segfeg in
Mew York in an acthon relating to 2 \coRgrafl
allepedly made by the foreipn corparation in
Wew York The Court held that

Under our dectslonal losrfimongo the ndop-

tion of the CPLE, & l'urr-'iu'r. crparniion,

nod authorized to db beginess n this State,

was held pmeanbleNiosldora] st only of i

wan enpured WA Eeek 8 continuous s

wvstemati€ ot of “doing businesa™ here

as o yarvant a finding of its “pressnes” n

thisg jArisdigtion
[f=ni\ 496 200 N E2 at 499 The Coart
bield that “[thhe doing business test was ini-
bally dictated by the due process requine-
ments of the Federnl Constitution as formeer-
Iy interpreted by the United States Suprems
Court." [Id Contrary to plaintfTes orpo-
menis, the Cowrt of Appeals made clesr that
Mow York aw had not expanded olong with
the conbmers of deo pFceEE &R inb-ﬁn‘--t-.-d in
Indernaitonal Shoe ond Melree v [uiormo-
fonal Lie fma Co, 356 TS &390, T8 5.0
199, 2 L. Ed.2d 260 11957

While those decisions browdly expanded

the power of this State to subject foreign

corporations and nonresident fndbviduals,
not. “present” in the forum, to the personal
juradistion af itn courts, the Lapislstore

service of process ol &n officer temporarily and
immderaly 1n New York, even though thai corpo

rablnd was Dol doing business s Mew York
Rowtarr? Divaliliar 15 KE at TIZ The Coun re
conigried thad sbssqueenl b cases siach B Pojs

furisadictson

the Sapreme Cowrt hagd held tha
wriler such ciroumsiznces vmalabed doe process

554 FEDERAL SUPPLEMENT

took no steps to exervise that power i)

the enactment of the CPLR. The eoury

llorwisn combnued to spply the tradition)

“toing business” test though thery wers

oecasionn] suggestions that thal standasy

mighi be relaxed n pBsardance with the

later Supreme Court decisiphs.
Jd at 437, 200 NE S8t L0 The Coun
went on to hold TEag % would be mappeeprs.
ate to tncorpoeie the 'sdermational Shes
teet retroapgively mito MNew York law, snd
easentintly oeheld the prior “doing business”
tesg,

To waet, between 1805 when I'nternmhiong
Afor wne decided, and 1962, when the CPLR
wie enscied, New York did not expand s
furisdirtion to cocupy the expanded sres of
personal jurisdiction after Ielersationn
Nhoe, Ax one commentator has stated. the
“classic ‘presence’ test i stlll followsl =
New York, even though, constitutionally, the
test may be unnecessarily restrictive of state
Jurisdictional pewer.”  Joseph M. MeLlangh-
En, Proctice Commeniorica TH HI:HI'.I:I.HE;"'I
Consal Lews of NY. dnn CHO1E = 0
(Mekinney 1990), Fluntiff does not sttempl
to argus that Lark has sofficient eontasts
with Now York to estahlish “doiry bisiness”™
under the CPLE § 301 test, and thus thers
is no jurssdiction based on Kahn Lueas’ per
scnally serving Shea in New York.

L New York Arbvitration Closse

[11] Finally, Eahn Lucas contemds that
this Coart has jurisdiction over Lark becsuse
the purchase orders igsged by Kahn Loms
condnin a New York arbitration clsuse. Tee
clunny stntns that

Any controversy arismg oat of or relating

to this (rrdier ghall be resolved by

arbitration o the City of MNew York

The partics consent to the spplieation of

the New York or Federal Arhitration Stal

ates and Lo the jurisdiction of the Supreme

Court of the State of New York, and of the

[Tnited States District Court af the Seuth-

and thai therefore the Mew York coerts “yilded
o the views of the Supreme Court” M. 113
ME m TI5 The Cour keld thet s jneerprris
tzinit il (e slmtiale wimald [iallew the consgo
rale aa afisilased by the Sugheme Ciour, =2
whach al thai e rospuiresd conginuine ans e
Irrnatic domg business

United States




MOORE ». SCULLY
Clir = ¥ FSupp. 1139 (S.D.AY. 1997

grn DEstriet of New Yeork, for all purposes
in eannnetion with said arbitration

= Memll Lymek, Pieree, Femner & Swmith
Ime v Lecopuios, 653 F2d B2 544 (2d
Cie 1877, the Second Ciowt held thet when
s party agrees to arbitrate o dispute in New
York, such agreement 18 deemed consent to
the poriadiction of the courts for purposes
pelting to enforsng the arbitretion agree-
ment. The rtionsle of this mils, howsves,
mesnis thut this Court hae jurisdiction over
Lark oaly in support of srhitration.®

Plaintiff kas aot yet moved to compel arbi-
eration, althoaprh it has indicated a desire to
prhitrate the dspute The defendant has
suypested that i€ may have defenses to a
miticom Lo |:'|.u1'.|p|:|. Hinee the msue s oot vt
fully presented to the Court, all that can he
gmid ot this trme is thot the seldbration eloase
does mot give this Court personal jurisdicton
aver the defendant to Bligate the duims in
this bewsnt.

X
Limncliuncm

The mation to dismigs for lsck of personal
jeriadietion |8 pramted. [Hemiasal of the ae
ton is wtnyed, however, for thirty davs to
permit the plaintfl to file any motion to
enmnpel arbitration. Should such B motion be

fied and be opposed. opposition papers will
be due thirty days sfter the motion is fled

B0 ORDERED

& PlaagiFuiies ]"l'l.'l';_l.l_ll Broa. [y, of Esipelhard
Mindwll\ b Do, Cirp, v B Salws, 54, 437
Fhgps 9 (S50 1980, npparchtly lor gthe
propositing el comscis? bo arfiliale (i Mow Yoark
B conseil b New Yok forsdicton or s lewsii
m ledernl comrr mreipecine of the exsience ol
an arbitratiesn, Bug Fudge Laker noted that i s

Stanley MUORE, Petitioner,
v,
Charles SCULLY, Hespondent.
No. B8 Civ, 0546 (DNE)L

Unitind Siafes Dhstricet Coart,
S0, New York

Feh. Z7T, 1667,

After defendant’s state eorvictions for
first-degree burglary and frst-degree rob-
heary were affirmed. defendant petitioned for
habeus corpus pelief. The District Couwrt,
Edelstein, J., held that: (1) evidence was
sufficient to support comdethors; (2] trigl
eourt did not err in charging hurys (3 poess-
cutar disdl mot make mproper remaces and
(4) defendant was not entitled to chtumgster-
tal evidence clarge

Petition dermed

L. United States Magistraing &=27

"Te novo™ revice of ‘magistrate judge’s
ressrnamenided d'_;.Tb_rl-ﬂ‘.‘ﬁ‘m MRS Feconsiieri
tion afresh b§ dishrict judge; no presumption
al’ validity™Spples to magistrate’s fndinge or
recomunandations.  Fed Hules Civ Proc. Ruls
T2k, 28 150 A

See publication Words and Phruses
T other judicial constnsctions and del
muiticms.

L. United Stabes Marisiraies =26, 27

[f district court disagress with magis
trate judge's proposalg, or any part of them,
court is free to substioowe own wiew for thai
ol magistrate without any threshold Gnrding
whatscever; however, while court {5 not pe
quired Lo eonduct new hemring  regarding
party’s objecthons to magistrate’s resommmen
dations, it is reuired to review record of
proceedings  before mupistrote.  Feod Rules
Civ_Proe.Rule T2, 28 U S04

piguatle that pirssdicsion loand b colst i @

blerrmill Lywach trpe
plaingif who has

cane may evaporeie |F the
secured jurisdiction agninst
thr dedendant because of the ierme o an art
rmison clyuse umdudy delaye indtastimg the arbe
Irsismn oreeras
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