[, I 24y is

266 578 FEDERAL SUPFLEMENT

1 . 4 1141 1 Fd D 15 Ijfa
2, L0 S8 115 1 LLEd.2d 451 {1isa

.'.'.‘._'.j_.l._ EnerEare. Lelten Gl i mipet the Be-

vatesd shewing ol prool ne i U ereabe o

pemiite Esae of malerl [uet

[46,47] The DA's sistemenis sUpgesting
& monstary interest on the part af the urors
to impose the death semtence are similarty
problematie.  Unguestionably, “appeals i
ie pecuninry interests of juiroes are palently
fmproper.”  (mited Stobes v, Diacker, 57
F.2d 629, (36 ($th Cir.1581), erri demied,
1.5, 1150, 102 5.0t 1016, vl .

1082, Monetheless, after further review of
the DA’ closing arguemend, il becomes Epparn
arl that thess =olated stublemenis did pol
ponstitute sn overarching theme or ewen
gorve an & sgnifieant pary of the DAS case
Im nddition, the jury nstructions explained in
detal]l how the jury should base their ded-
sign. In the comext of the whole closing
the entirety of the tral, U

argumenl
remarks did nol amoust to & congtitii§onal
vioduthan., See [lmited Slates e Pupg) B4l
Fod 1295, 1240 (4th Cir.) (raldingfthat im-
proper argument about purging jeror's com-
munity of drug conspimgitg did not rise L
[evel of plain error)Qeefredenied, 488 US
g2 100 S0 124 WA LED2d 87 (1958)
Hipcker 657 F&A\at #6 (finding no revers
ble error, sbedpite contempafaneous olj)ec-
inn. beegusy of totality of circumsiances).

V. Coactusion

APper [orther considerstion. the Siste's
Meatinn to strike Green's reply brief s DE
NIED. For the ressons staled sbove, Lhe
Cixte's motien for summary judgment oR
o maheps IFTES 15
CRANTED., Ureen’s motkor for lewme O
liseovers L MOOT, This

DISMISSED

Lsreen 5 peliTon (0T 8 Wit

msi |8, Therelars

In the Maiter of the ARBITRATICRS
BETWEEN: TRANS CHEMICAL
LIMITED, Petitinner.

AND

CHINA SATIONAL MACHINERY AM-
PFORT AND EXPORT CORPQRA
T, Respondent

Civil Aetion Nos, (H-55=0114,
H-85-5551, H-Sa-i1p4.

United Statps.llifet Court
SN s,
Housedn Division

July T, 1887

B consobidated actions, Paldstani corpo-
raifans sought enforcement of arbitration
waard apainsi Chinese corporalian arising
Pt of construction of plant in Pakistan, snd
Chinese corporation sought to vaente aWar
The District Court, Lake. J., beld that: {1
respandent was “agency or mstrumentality”
of Chiness povernment under Foreign Sover-
pigm Immunities Act (FSTAY (Z) coart hnd
jurisdiction under FS1A exception for actions
to ponfirm arbitration awards; (3) servies of
nrocess was sufficient onder FELA: (4) Fed-
sral Arbitrntion Act (FAMA) applied: (5) award
wiag fol procured through (mald OF ORoue
mesns: (B) arbitraters did not engage 18 eon-
duet that prejudiced respondent’s mghts to
famdarmentally fair hearing: (7) petitioner was
not entitled to attarney fees; and (83 awerd of
prejudgment interest ab oquitable rate of
1% compounded amnually was appropirste

Avward confirmed

1. Federal Civil Procedure c=1832

« i, mation to dismiss for ek of

1 FLLUT

guhject matber juFisdicton. court may SVill-

e ""'mrll.l.ll":' L]
ol Focts ovidenced in the recornd,

, romplaint Fuprpemented

ET R bemented by |‘||5I'.|l||'!-€"ll

facts |'||I:-\. pourt's Fesokution of d anpsted facts
2 Federnl Civil Procedurs &=18235, 1825
When court resolves disputed [scts
Ailing on motich Lo dismass (or leck of sab
jpel maller junsdicton ourt muasl Eve

plaintiff opportunity for discovery and hear-
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ARBITRATION BETWEEN TRANS CHEM. LTD

AND CHINA NAT. 287

Citw gl ¥T0 F Saiigi. dfd (8.0 Tan. F9%7

ing that is sppropriste to aomee of ke ©

Edif

L Federal Civil Procedere c=1525, 1827.1
Loarts Siitharity, o neling os it
dismez=s for lick al sabject
bon, to confider evideénee beropd romplaing
allows L 0 devise procedure that o

ehade (b rl.'il'.'!in._l .Il'.-.-I:H.I' 5. HETYWIRE WUrLiEr

ljlhl'.\_l'h oy 5T AFNE 45l SRlidmch el of
BUCtinE PVHETIEAFRY hearing | Emiesl
deriding jursletinel s
i. Evidence &=541

Expert witness on foreign lu il

reginred o meést any specisl ouulifications
pnd meed nod b
sountry whose law i st Ssm Fod Rules
Civ.Proc.Rule 4.1, 28 USC.A

3. Federal Civil Procedure =156
Differerces of opimion among experts on
oofvient. appicabulity, or interpeetation al for
gign low do nol cresbr genuing issie as @0
any materizl fact for summary judgment pur.

fite Tt Fed. Rules
US.CA

Civ.Proe Bule 56, 28

6. Evidenee ==57104)

Federal judpes may reject evel,ufeon-
tradicied conchasions of expert offoraim, law
and reach thelr own decsions \@n GRsis ol
Independent examination ofslarrym legnl an
thoraties. Fed Holes Cie ProcBRule 441, 28
US.CA

7. Action &17

In makimg it d¥ermication of foreign
!.'d“. ERILEFT JEILY “EEEY Gl [GMET SiEe W 1Py
HIOTE= ll‘eu'.‘-i-.-'-h. and learned arbcles. even !-
EriEy. e it Eeberally iEEihlE usdsr thi
Faderal Wules of Ewidorcs F el Fiddes L
Eroc. Pale 44.1, 28 LLE.C.A

& Action T=17

Adthowen thors o redjgiremnent that
opart mve [ormal sobiee to partses ol ks
Imtentien to enguge in ils oun resfarch on
iggse of fopeten law Ussl has oen s

LSBT, OF RUERTIGH 10 Fils&® EN0 (LT
ming inoependently an sSug GOl FRSed Dy
them. if coart discovers materml diverping
Fubstantially Irom thal olfersd by pErDes or

if i plams to uthoe fo:

ofilémplated by portses, 1t shoidd imfarm

them ol this and give them opportdrty 6

react Lo court's rosesrch Fid Rul

Proc Roale 44.1, 28 ULS.C.A

4 Imternatiennl Low =i
Even after its reorganizatsor 15
with Indiestrinl Enterprises Law,. Chipess

COMrPOTETon WEE ELAl |.-..I.1-|:..-|: End  remsEined
“ngeney or instrumentality” of Chiness gov
ernment inder I' HERET F"'-"ﬂ"ll." LEnEfn)

W At [FS1A) 28 LLAU.A § T6IKHERG,

publication Woeds

dand _Phsars
MGl COrEiracig

v S Ol

10, Intermulional Law = 1RES

Undder exception (o steerspn imrmandty
of Foreign Soveseigh, [rmmumities TS
(FELAL eoort hafl jurisdiction over Palkistas
COFTHIT T T B tlﬁu‘n e | |_'-:'|I:_' I'ThH B rJI i 3
agminst cosporado® owned by Chiness state
pursaant Yo Federal Arbitration Act (FAAS
g USCES§1 et seg: 28 USRCA
§ Je0Gie %A

| LoInternational Law &=10.03

[Inder exeoption tn sowereign ety
6f Foreign Soverepn  Immunities  Ast
FSIA) court head jurisdiction over Pakistani
CHFEEFIEE B clnsm b |_':"|.'-|J1|: (0 g W e T}

rporation owned by Uluinesse stal

AgMinas o
pursunnt Lo Convention on Recognition and

Enforcemeil of Forepn Arbiltral Avwards. 9

S A § 507 38 USCA § 1605aKEMAL

1L Imfernalionml Laow &=T0002

By contractng to arbotrate o United
States claims arsing out of fonstruction con
LFOEL, COFEOrELETE OWTec] ||:. Chinese stat
waiverdl soversim nmuonity nder Foreign
Immamitiea Aet (FS1AL |

EGaill

SRR LT
i
13, Arbitraiion &=81.1
Trealics &=§
Conmvantion on REecognition and Enforee
Foreign Arbitral Awards apples o
RILE]

mited States de-

menL ol
Fwards
nreviaian whershv

srhdtratior reptered T

o LIRS

pred that i would onl :.:.|||_-\.' the Lorren

tiom L snd. ol

wirds made in another contractng state did

recogntbion and eEnforee

nat limit territorial application of nondosmes-

United States
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tie elpuse. Capvention op the Hecogmiltion and
Enforcement af Foreign Arbitral Awards. §
NSC.A § 201
1L Arttratbon =TI

Trenlics =8

Conventian on Recognition and Enforoe-

ment of Forsgn Arbitril AWRFNS encomjss-

a8 prtions to confirm arblioration weRrils ren

dered in United States between two foreign

parties. Convention an the Hepognition and
Enforeement of Foreign Arbeiral Awabds, 3

UE.CA § 201

15, Federnl Civil Procedurs &=540
Birden of proni

viee @ on party on whose behmlf servpe 1=

to eslahlish proper sor

16. Internotional Law =143

Procedures for “serving of notice angér
American AssoeifdofAAA
Commercial Ashitration Huolse ||I||:|.I_'|i{'\. « a@s
resgdt of & tn nETeemHal GebwesEn Lhe
partios, oo ted “specal agranpement fof
service” under Foreipn Soversign Immuini
thes At

by repsterod gl o Chinese oorporaing

&rbicration

FaIA)L, thersaypulhorEmng serace

and maldnE(i aanscessary for petitioner (o
pihere AN hErnational comnwmton, ar (6
serwitg Srarsiuted copy ol pEbbom, 25
U E.ChA, F=1R0800h 1-=1).

S8e publication Weoerds amd Phrase
\or i |

judlpCipl CORSIMACTIONS ari

17. International Law ==]1k43
Faresn Imaminities Act

FalA

Sovereigm

prearides  eyely ¢ rmeRns Oy Wnsel
flected on agency

' 3 ¥
orepn  Ehate i

| prncEsd may
rumentulity of

1608

SOV

USCA

158, Arhliration ©=30.1

In deciding whether there = PR

dving commerce within meaning of F
Act (FAA), coirl TREY 00K

aned other disecovery

x| Armiration

Lo eantrEcks, affidavits,

BUBCA§ 2

e H1E T H I

1% Arbitration &=3.1

Contruet eoptaining srbateabion peovisior
relgled o commerce Lo 13l
Federal Arbdtration Act (FAAL B
b AL 4

rapitel only e

SUPPLEMENT

2. Cominerce &4
mrawr b0 mepuitale  [ofElEm
brosoer than it _.IIIJ:l.lrll_r 1a}

Langress
eommeree |8
rogulptn interstabe comInErD

1. Arhitratbon ©=34.1

Contract betwesn {@reign) corporutians
arbitratips™) prowision  Invabved
“commerce” and thevefor® Federal Arbitr
tian Aet (FAAY apgliedt: |nitlal transaction,
imvolving constroetiof of plant in Paldstan,
was negotiafed in Tesns, project owner's
principals esidéd in Texas and project own
er pufrchased same chemieals for the project
fpom, Nmitibd States corporation. % U.SCA
i

¥
b Q=

ennimining

Sce p iblication Waords and Plerass
fior miher judicks) consructions and def
Ntk
22 Arbitration =22

States +=18.15

[nder Supremacy Clause, Federal Arbi
trution Act (FAA) preempts all otherwise
upplicahle stste lwws, including Texas Gener
al Arbitration Ast (TGAAL USCA Consih
Art 5,2, 2 9 UIS.CA 1 et sog.; Vernon
Ann. Texas Civ SE arl. 256 (1584 ]

. Arhitration =774

Siamdard of review of arbitration owant
under Federal Arbltration Act (FAMA) is ane
W

defepenes und is extraordinarily marrow

UB.CA § 10

&4, Arbitrafion ST

In reviewing arhitration swerd wnder
Federal Arbitratbon Act (FAA) coort msks
whether arbitretion proceedings were funda-
G IUS.CA S 1D

e rERL Y LT

5. Arbitration S=77(6)
varcale araliradior
award under Federnl Arbitralion Acl (FAA

has burden of proof, 9 USCA § 10

Party moving e

. Arbitration =6d.4

Under Federal Arbiteation Act (FAAL
party who alboges that srbitration award was
procicred  through fresd or undoe means
must demonstraie that improper bebaios
discoverable by due diligence
hefore orf during arbitration heariag, (21 ma-

was (] it
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astablinhed by
8 1LS.CA. |

terially relsted Lo 1SS0 6 arbiratban, and |

clear aisd cunvirssr i VIO

I Arbitrntion @1 64,4

procnd  for veesting srhitration

As

award under Federnl Arbiteation Act (FAA),
“fraud” requires showing of bad faith darmge
arhitration procesdings, such s bBribecy, un
disciosed bias of arbitrofor, or willfolly de
siroving or withkolding evidenee, 5 11504
& LKA

See puiication Ywords anal Fhrases

ORsIruCt s Ml el

tor oiber jodscial
e e

2. Artntratoa S=6dd

As ‘o vacattng arbitration

hel [F AR
um
|

marnl i nof iBegul or otherwise in bad fatth

ground for
award dhiber Federal Arabsilion
“andue means” connobéd behavkar that 1

G USCA§ 1hnk
Pl s
Tl |

atiom Wards
wdhical comatructiang amd

SBE [
lar ceher
ifitian.

29 Arbdtraiion S=G4.]
Petitioner’s untimely

port wus not groand for vacuting arbitration

imider Federal Arbitraton Act (FAAD

LFROE OF JBscus

prodluction al

AwaraG
id REsvinE Hesh I.r|||'I.I|-|| v

MEAns: rEpEort Was inecvertontly m
wpeel &fd RS L
arted

JarEn

poisticmner s
higiore artabratsan heanng s T {mg 1) THRE
in ite prodoction was brogghl o gbbendinn

wrikitrstors. 5 USCA § 1Ny

Arhitratinon =325

Arbiirators’ schedsling Seder did no
respondent alfg fair Neearing, as woul

iEl}

prive
sppart  vecsting Cepitrston award under
Federal Arbitgitsan, A2 (FAAE respondent

idiifice [Fim df

sted nvel, roemis
Jrespondhent did mot request [u
arbfiralnrs or preser

e
1

bitrutiirs
LR R ELE 1]
aiirgen, ol sullicient good cous
further deloy in the heanng. and n
urhitrate the

BUSCA § MK

iR ee L WILNOUA 1o

A1 Arhiirnion =5
Hespondent waE not harmesd oy 6

tors’ devision to proceed desmie respondent

pypstian ol Emgrupicy of petifioner s

4 1 !
cipul, and therslore was

+ to warrunl

e

AHBITHATION BHETWEEN TRANS CHEM. LTD

L ms 180 F Sepp. 286 P8IE T

thpai)s-gilaulj}

Liaf [rien procesding

stptute of limitations or choee of Low ssaes

3. A [

sl xewle arbutration pward’
35 Arbitration S=&EL1, T

Federal coort Wil “Wof  resiew
Amdings or mer®, dfterminations madles
arbdtral award wiless oo ¢ i “manifest

i}

AND CHINA NAT.

WA
bankruptoy
W ERTFIRE

i a i
BENOT ASL P A

ErniCr

Ml RGL ERASEEL

U S8 &

ata

181,41

Arhitration &=

LB artdtEstion hearmng, Chiness eorparn
fbon was ol eRlbled Lo |'-rl'|'.|:||:|-|". FilngE Gn

[8.CA B 1 et sisg

Arhitrulion &=525

Artetrzlors were pot regquared Lo diseioss

EXOILN FRLsIER unorrying uwward

=y

rhitrotion =611, 412

Mistake of low or et iSeissilicient

sregard-al v

6. Arbitenibon &=3]

frators enpgared in conduoct that prejodiced

31, Armteatinn o=

nd  Enforcoment

Awerds, Comeention on the Hecognition

Ermfarcement of Foreipn Arttrn! Awards
A 8 1 ot pog,, 207

IR awErl
et (FAA) and Comnemnt

WL
mppart ks

e spmds
EIBECTTVERY 0

and [alfing o issae
for s aware

AramErnts

mpliining raticnmle

ol TREa

=y -

Trenties o=H

[listriet sourt hod power
unider both Federal -

n o
[  Foreign

B, Arbitration =713
Treaties =4
ranflrmatiog

I TEEENE
SO FWESE anoer LOmaemiion or

1t of F

i frond

nneboding
EFCIcFa

. f

[srtanl

nol entithed o adastion

clarms that arbé

E .||||.|'|'-l|.|.||:l. fuir b arngE oy

Aokt
albegedd |y tding ratiohal sehsdling ordeT
[miltng to i on @s lsmtations and chaler

wWiLLEn

confirm ars
Arbitration
ogTilion

Arhitrs

arbitra-
Hicognithan
eEtpn Arbdtrnl Awards

1 esiablsEhimE Pegson

L

2]

1n
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g Comrentan on
11 foreement of Foreign As
fowmrd o 1SC.A 2T

=

I8, Arbitralben =72,
Trealies =8
Arbibrad award will be confirmed under
imventsan on Eecognition and Enrforcement
of Foreigm Arteiral Awards, sbhsent ecnvine
sng ehowing that one of Canventlon’s narrow
expeplions appaes. Convertion on the Heeog
nition und Enforeement of Forewpn Artitrad

vwarde 9 USCA § 27

. Arbiiralbon =56
Treaties =4
SErTUIn Convention on Becognition
nioreemeent of |"-|I1-l||_-|'. Arhiiral Awnreds
providing deflense to confrmution whera®the
Lhe S

the public poliSieal\thal

and E
recopnition oF enforcerment of
wioitd be conirary L
eoarlry’
plied only where
forum sints
and justies

onstrued very narrmelyand ap
remept wowld violal

s mosf, bosbe mothons ol morality
Corventiog on 9 Recopnition
and Enforcement (of\ Forelgn Arbitral
Avrarl:
81, Arbitrution c=88

Treaties o=
Herogpmatson

=etiom, ol IVEniaon on

anddEMgrement of Foreipn Arbit

ral Awards
alwatny confirmation of peard to be refused
I.I.. "';l.ll".'_- [ g B )= whinem Il';l AWHFT B Y |:-|_| |j
was nal gEiver o ol

Armirasior procesding

PrfpEr Hihee

DF Was plherwise ur

able Lo presenl RS Gale™ seaenii

ally sanrtions

applicition af forum state's standerds of doe

proceszs, and shouwld be narrowly construed L

e efTect Convention's goal of encourng
g Timely nd efficieni endorcement of
awards, Canv n on the Heeopnition anad
Enforeemeni of Forepn Arbitrel Awards

12, Arbatration =ik
Constitulionnl Law =306 3
Trenibes <=8
Respondent failed to show that aristra

sflulimgy urder, e

i =C1

1 IMpOGEE BIICOITECET =1 0 Lh

PoCEReE OF I LAY

failing o rFule ar

BEUEE Falsed DY nespandent, or faalesd o ssoe

wrtlen, reasoned gward, i vinlabon of IEs

§7H FEDERAL sUFFLENENT

thie process rghts under Convention on Ree

ogmition and reement of Foreiggm Arbe

trnd Awnrds. Convention on the Recognition

and Enforcement of Foredgn Arbitral

Awards.
11, Federal Civil Procesdune =75

Uaaal af Hu

+ 11 in loediseourage dilatory
i folofties ond eliminais
frivaloes claims and dieises, thereby spead-
ing up snd reducing costs of liipation pro-
{. Enfes

and abus

CBAE, Fi Civ.ProcRule 11, 2

ST Tal
T

dl. Federal Civil Procedure &=Z760, ITH
AR lofig ag attorney’s fllings mest test of
“objective reasonnblensss under the croum
stances and are pol imposed lor fmproper
purposes, hole 1] sanctions are not warrant
ed. Fed Bules Civ.Proc.Haole 11, 28 US.CLA

i5% Federnl Civil Procedure &=37T43)

¢ minkion Lo diamiss
potition 0 confirm  artitration oward was

Although respondent

denged, its arpoments were not ni_'q{\-fh'l.'n-l:-.-
inreascnahle or sanctionsble, 28 US.CA
§ 1927; Fed.Rules CivProcBRule 11, 28
U A
i6. Federnl Civil Procedure $&=2717.1
Absenl SWELMOFY authoTzalaon or agree-
meAl beEtween parthes “Amenican rale” leave
each party in federal [Raration to pay his own
attorney’s fees

S publication Words and Phrases

leir oEher widstisl cormbractiong amnd del

immon

17. Federal Uil Procedure &2737.1
L-ouris moy depart from general rule
that each party pays his own sttorneys fees

in cases valving commmon fund, silustions
where party has willfully violsied sourt ar
ler, amidl cases of (rugdalent, groundiess, op

IrEssive, of vexatioms contduct

{58, Arbitrolson &432
Fadirs

FAA) does nal

wha

Lroitratson At

ErVEIE [OF BEormey e i}

[RRIT¥

A LEEA L caflfming arbibralsh SWard &

[ederal o

irevniting party may neverthes
} Ettorney [Bess N BN Betion

iz confirm ar ation award i opponent’s

reasons for challenging nward pre withogl

merit or without justification, or are legally

United States
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ARBITRATION BETWEEN TRANE CHEM. LTD. AND CHINA NAT 271

Ciir m ¥F8 Flupp &6 (8.0 Te 1997

frivolous, thati &, brought in bad falth

hilFasa Father than o wis. O USCA § 1 #

ETCE

18, Arhitratson &4X
Trealies &=k
Although respondent’s mation to dismiss
petition o confirm arbitration sward  wes
demied, its positions were ot withoot merit
or withoat |ustifleation et
er Federal Arhi

aE Wil

waard al attarney fees
tratson Act [FAA] or Convention on Hecogmi
don and Enforcement of Foreign Arbitral
Awnrds. Copvention an the Reeopniton snd
Avards. B

Enforeement of Foredern Arhid
UBCA § 1atseg

5. Arbitration @42

Court confirming awsrd under VR~
tion sn Recognition and Enforcement of For-
wlpn Arhitral Awnrds ghoald ot sward stior
ney fees exeepl i mosl exdtrasndinery of
craimatances. Uonvention an the Hecogm
ton and Enforcement of Foregn Arbitral
Awnrds,

3l. Arbitratian =42

Trealws &8

Coart conflrming award under Chpytes
thon on Recopnition and Enforcemgnt S Bac
pegn Arbitral Avwiirds shosild nét wwamd =t
tormey fees unless opponeptereasons for
challenging nward are witho merit or with
out fustification, or aredegullfrivoloas, that
i, brought in bad fadth io Ferass rather than
ta win. Convenlica off We Hecopnibon and
Enforeement of iFamign Artatral Awards

32, Arhitrathen =12

1 ket Tz low
truiden \awisd gives i
aetdnd I which thepe = no statutory hasi
v reeovEry of Altorpey [ee L' ety dy

1 L ElarDE mrn

Lem. [exas Ulv.st art. 255 (1)
31 Federnl Cooris =415
"| prton in distret sourt | Texas 1o

wfifirm arbitretion mward under Federal A
FaA [enms i
Tenl o

& ik
MEFatnga A

award of prequed

fietion is based on diversity of ctizenship. 9

El Federal Courts &=415

Wharre canse of petion = mudier {ed

{edernl law poverns scope of

INEInEIng

eral statule,

remedy  avpllahles o plaintae

WAL e :l-‘l'_:l:'J'.:.':ll.-:lf. imLerEal 18 pdlowed ams

al wihat rale.

35 Interest SIS0 3, &)

[Under Texas bow, gward of prejudgment
imterest 5t aquitable rate of 10% compowndéa
nnesslly WS appropriate n aetion 0 snioregs
wrhitralion award

Romald ). Secrest, Beck ]h,l!ﬂtr find Sec
rest, Kenneth L. Hothey, Renneth L. Rothey
& Assoclates, HeustenNTXNfor potitioner

Edward J. Murphy, Gell'8& Murphy, Bell &
Murphy, Housteft, PH_Robert E. Camphbell,
Cadvwalader, Wiskergfam & Taft, Las Arge-
les, Ci\. forf\cespandent

MEMORANDUM AND ORDER
LAEE, Dstrict Jadge,

This consolxlated action invelves efforts by
{fe soceessful party in mn arbitration to en
foree the award in the face of challenges by
the unseeesaful party to the sourt's jursdie-

tion and the validity of the arbitrstion sward

L Bockgromwsd

In 1987 twno United States ctmens, Dy
Shardsr Khan snd Dr. Mohammed Halipoto,
beth emiprants froen Paldstan, decided to
aidd the first hydrogen peroodde plant in
Fakmisn
panies wha might actoally babo Dhe pleant
of the companies vas China Natiansl
Machinery Impori and Export Corporstio
“CHMCT)L In September ol 1887, when il
becamme apparent that on agresment might

They comtacted a mumber of com-

xd, Dirs. Ahan and Halipnto {ormed
a Palkistani

he re
Trans Chemicnl Lomited (“TCL

arporation, and the subssdinry of Unsted

Imternntiomal (*UIT7Y, an American corpora
i ke dortors,! CNMC engaged
NMEM. Ine. us its agent in the [United

s with TCL. On December

=lates L0 nego
2 1987, after weeks of nepotintion. TCL and

CHMI

gigned & contract im wnich TCL

47 @l Vol TIL pp. 146

United States
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DL ]

= s

ngreed to pirchase and CSMU agread Lo gedl
yplete hydrogen peroxide plunt and e
The 1987 combrmct
Both
itrnets provided

LEpubes  EEbwesn

Iated techmicnl e

im D her of TOES?

=

WS EETEE

L arEni ] AmMEnoed cor

iFtration of

for barsdarg
the partieds 10 Hoiston, Texas, i ascordamns:
wilth the procedures of Lhe Amercan Arbetra-

thon Associntson AR

Disputes betwween the portes soon arose

that A

lnamedd had faided ar re

sl BPVICRE TO

18 FoGEE BT
quired pnder the contracts and that CNMC
malerial nisrepresEniEons in
connection wilh the Rake, consbraction, and
eperalion of the hydrogen peroxide piant
CHNMO clamed broach of contract, [raads
the indueement, and trade Hbel ®
to the arbitration cluogse in the contracts, the
sabimitied their despuates “be @rhbatro
by the AAA jp_Hbhoston, A
ar bl traters-feur
irom June 21, to Jualy 108 Un Anguasl
Panel dvurded” TCL 20447,

Pafmzanl

AU L g
EMiE CofdisELEn

panEl Lhres o ]

Ay,

15, 19595, phe

i 1 T
A Civil Action Na. H-85-1114

filed ar

Arhitration

Un themag\of the sward TCL
origiral Petition to
Lward in THas
BLF) 8 T = Tl
uglties At

Comfirm

murt. allepng subject motter

Fareipn Sovercign [m

9 § " ] TE ™ BEE §95
FEIA"), 28 a0l 73 1RH

INDEF LhE

WG tor amended 195 petitkon Lo s
eeh nend of Lthe sward under [he
I rbratbon Act {(“FAALT, O LIS
k Canvention on the Hecognitlen ancd
Enforcement of Foreign Arbitral Awards

York

Cronvention” or "Comve

nd itz implementing  legislation, ¥ U.5C

i NEra Exhahit A 1C s randed
[ i Liwnid, Dick
Ei I af b H 4[4

§ i Exi TI i ded
Pet it i

J 3

3 =g panoenl L5l

178 FEDERAL SUPFLEMENT

Texas (wneral Arbitratio
“TGAA"). TexRev.Civ. Siat. Amm. ar

CHNMLC filsd a Motion to [Hsmis
TCL's Amended Petition to Confirm Arbites
tiem Award and a Motion to Vacate Arhitra
Hom Award, Subject bo 8 Molion to Dis

207; mmd tha
Art

riel | i

mizs. "

At m Jumusry 35 W05, YNexring the court
ritled that adiitienal distovery wos approgr
ute repardipy LY [ailre o producs o
fensibility »-!ud;u.' phout bydrogen  peroodds
produstigring Pakistan until the moraing of
the grbitraton® The court alse ordered fur
pher, friefing and discovery addressing the
chirt ® subject matter jurisdiction. The par
tiees” filed supplemental braefs on these issies

ind also filed varioas objections b0 each oth
o' flings, whick the sourt demlad ® TCL
ulso filed a Motien for Sanctions. ™

Pending before the conrt in Chvil Action
N, H-55-4114 wre TCL's Amended Pretdion
to Confirm Arhitration Award, Motion for
Urder Confirming Artdtration Award and for
Entry of Judgmest, Maotion for Ssne-
tions and CHMC's Motion to Dismiss TCL's
Amended Petstion 1o
Award, Motion to Vamste Arbitrstion Avard,

Confirm  Arbitration

and Mobon to Continge LRasovary

B. Civil Action Na. H-50—5353

(mn October 20, 15858, Dir. Halipoto and his
wile, Zereen Halipoto, fOled & Yolantary Peti
tion for Hankruptey under Chopter 11 in the

lsnlcraptey Ceurt for the Southern District
1955, s the date for
wan npprosched, CMNMO [led an o
proceeding 0 the Halipeto apkrapt

of Texzs ™ On Jume 1.

e =T

7. TCIl tmon B Comfirm Ashitratios
T St

] Dheret & W B 1 i

8. Transcopt of Japoary 26, %%, hearing & pp

i Lt E M 8

Il +» Bocket Engiv No. T

3 Dockes Entry N i re Maipono, Bankr
Wi BA=lAG1 3 3

United States
Page 7 of 49




A\RBITRATION BETWEEN TRANS CHEM. LTD. AND CHINA NAT 274

Clig aa W10 F Supp. Ibé (5D Tes 197

gy case? CHMC sought & declaration that
(17 the arbitratson invodved property ol Lot
Halipoto bankruptey estate, (5 TCL/UL L
Halipoto, spdior Dr. Ekan exercised ursd
'athorized control over such property ol e
bankruptcy estate, and () the armiration
potract was obitatned

plapss in the 19ss
frand or fraud in the nducement Decause of
the pending hankrrpbey and was therelors
void or voldable

Or June &, 1865 CMNMC filed an Emergen
ey Motion for Temporary Hestraining Crder
it the bankruptey couorl allemmg thal Lh
pending wrbitration set for June Z1. 1595
wis staved by the bankraptey pebtann and
pequesting o TRO to prevent the arbitration

from procesding us scheduled." AL 3 hear-
ing held the same day Bankroptey GJudge
Egren Brown densed the reguest lor @
TRO® On June §4, 1906, the BHankmapley
Trusiee (Med an Answer to CNMLUS Lom
plaint ™ srd sn Emergency Motion lor TR
poeking the same relefl sought earler by
CNMCY On June L& 19895, Judge Browm
"

mgain densed the MmHER, (bn Seplember

71, 1966, the Trustes and TCL fHed & Jonim

18, Juimt Ongined Complaimi ol L[
K.EM. Irc. lor Declarsory Relief, Docker Enim
M
Erpirm L ouoporaliod, o ab w, Mioshmmirmesl fupet

Ldversary No. 954581 As ¢

| o Chens Mool Ao iey

mnre hellv infre. at pen Y A2k ol tha Mo
{ (brder. CHME basd hird & .I';"d\!'
ey and Moixe ol SiEy o Artetrs
i 'ros erd=ng wiih the arlsriracsan wani
reviorus day, May M, 1995 FExTEN I7 1a Ex
s Vol | io CRBC s Motidn i Vacars, Daceet
Entry Mo, §4 i Clvil Acick, Ng HEYS-81 141 Ur
Jume % 1995, the arbsifEs Pusta thal i
1 Earl 0% neduld g
AAR b Al Martus, Edl

10499  |FpET

Exhahin ¥y
1a [r eri Tagisy Mo 7 Adwetaary M #3—1E
19 Dot Dy M, 480 Sduer H

a  Eaitke Encry Moo 5oie Adversary hio, W3-5181

17. Duckei Emtry Moo b io Adwersary Peo. ' 4341

Moticn to Withdraw Reference in the sdver-

sary proceeding,™ which was granbed of ke
cember B, 19059

he ckee me assigned Civil
Actian Mo, H-95-5550 1 and was conaolidet
il Action Mo, H-56-4114.5

e with v
Pending before the court in the GOVErBArY

seijon are TOL's Mobion for SNy A 1]
Apninst CHNMC and its Counsel 2 CNMC's

Wotion to Dismiss the Trustee's Claim far

Confirmation of the Arbitration Award™
CNBMO's Moton to Heconsider and Varnke

yrder Entered September 22 19655

Mation to Dismiss of the Khans [l
Bantember 15, 159896.™ the Motion 1o Diginizs
of Dpited Internstional fled on Sgplenber
18, 159865 CNMC's Motion Lo JILTS T ™CL's
First Amended Cross—Claim ™ SNME: Mo-
tinn to Varste Arbdiration AR CNMLC's
Maoton to Extend Scheffubng\Deadlines,™
and CHMCE Objections wii Motion 1o

¥ e 0 B 18
Sirloe TUULE EvIrane

. Civil Action No, H-98-0016b0

On Nosember 1%, 1995, while Civl Acthon
Mg H-85-4104 was pending. CNMC filed an

2118 Ses Docket Entry Mo 4 in & Action Mo, H
b S

Y2 Duockest Estrey Mo, X1 o Cial Action o H

=i | 4

34, Docken Eniry Moo M in Adversary SN W3

is. Daockes Entry Mo, 11 in Adversary M W

AT

¥7. Dockel Emiry Moo A2 Adhversary Mo, 95
181

bt | [kocket Entry Ra 55 i Adversary De k.

M. Dockei Ensry No B Aohirrea 5 1

L1

‘u :_I| et & 1 ol I '| L .hlu | 3 - .}
§

LY g ki M mi ACTEON N |

United States
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e =

g e

e el

amd 174 FEDERAL

Pegition bte  Wacale

LS. Hurris

Hislgialil Arttratinom
Award (0 the 1%tk Distrc
County, Texsa, sseking vacator ander e
PGAA, the FAA, and the New York Conven-
ey = T L. remavisd] the case L federil
cort purseant 0 26 USC & 14410, alleg
sl subjert matier jurisdietion over

¢ Flaime upder the FAA and the New

Civil Action Mo
fore the court @ Uhe remeved acbtion A
ONMI ingimal Petthon Vacate Artiles-

tion Avard Y and CHMC's Moption to He
i
1. Suftfect MWalter Jurisdiction

Bersizsr the cousrt cannot sidress the Mg
its of this exse onless i@ has subject @ntier
juriadictann. the court muost flrst ditgad
CNMT s jurisdictionnd chalkenges BivGl Ac
tion Ma, H-95—4114. See Mo \Kingdom
o Souds Arabia, 27 F 98, W72 (bth Lir
jerd), TCL nlleges thot the coort has juris-
diction to corfirm th arbdrwtson award: (1)
ander the FSIA bitutse FNMC (= an “pgen
£F of [nstram nigl@wend a2 forsirn state™ and
iz gubject (ndhelActs exceplions Lo sOVEreiEn

immunil et under the New York Comen
tion: ad tANander federnd baoknapicy aw
CNMCE ressbnds that the court should dis-
milgs thiz action for Eck of _'-I1'.|l\.ill\."_..=|'| feie
caighe (1] it is not an agency or instrumentall
A of 6 foreign siate within the meaning of
ghie FSIA: (2 the Mew York Cosvention
does oot provide for enforcement af an arbi-
tral award rendered in the Unied Staies
andor Amencan arbirsbon rudes; aml (3
CHMC dismissed the bunkruptey action be
fare service by an adverse party of a respan
Ty |.I. ading, or alts |'|:|!:'||'|_- Ehe miversirg
the arhilrs
tion elpime predominate over the ownerskip

petien should be dfmlsed B

claimes

& Standard of Keview

[1] Feideral pourts are couris of L

jarsdiction &nd possess power ORly Over
33, Es i & to TCL's Maikze ol Removal, Doclrt

Emirs Mo, 1 i; Cheid Actiod Na. H-Y8-1 108

Eniry Mo 48 in Tivll Action No. H

SUPPLEMENT

gaps puthorized by the Uonstitoton angd

laws of the United States, | Conry 1 Prot. 5

Fad 244, 248 (G5th Cir 1088 The bizrden gf

A paba it |-||-|_..|':||l|;n|: roste with the pasy
i, Kokkonen v Gnamtion Life
O of Am., 511 1.5, 37589678, 114 501
1673, 1675, 128 1. Edfd $81900d). In nd
on to digfmsss M lnck of sobjes
ipeRhColart may evaluate (]

IngE 88 4 Mmool

muilar Jurs

A

spilaimt alane, (31 The complaint supple
Iy wndispueist: facts evideneed =0 the

[ailadi1¥

record, oopbdl Yhe tomplaint supplementer

."|!!"-;A1'ni facts phas the sowrt's resodutso
dl=paten W) i,
PN A th Clr.], cevt. demisd, 454 118

Ay, IfE S.CL 306 T LEbdBd S (196]

mei
I Hewer, 6l

Brrrera-Monter States

F.3d 657, 658 (Gth Cir. 1998

[2.3 Im this case the cozrt will use the
third approach In doing a0 the “pcourt I
given the sothority to resobee factmal dis
putes, along with the diseretion to deviee o
inethod Tar maldng a determination with
gard to the jurisdictionsl issse.” Moron, 27
Fid at 172 When the court bases g8 deci-
sion oh s resalution of dismated farts B misel
give the plalstiff an cpportusnity for daseoer)
and = hesring that s spproprisie to the
nature of the motion to demiss. MeAbssier
66 (Sth Cir. 1508
Delgads v Shell (hl Co, B8O F.Sopp. 1315,
1z (D Tex1956) The court's muthority
1o eunsider evidenee hr:-'-'-r:-] Ehe l.'l."'.‘llI.II.-I-'-lI-r
pllows ib to devise & procecire thab may
include permitting affidasits, allowing further
dtseowvery, hearing oral lestimony, amd eon
discting an evidentiary hearing, all Hmited b
dechling the jurisdictional ssue. Moron, 27
Fad at 172, Sor ales Coery, 86 F3d st 248

= iy =

=TT
F LAt -1 aell

Te evaluste CHMO's status &8 on agency or

Ll It

China The
sive diseovery plan permitting affidavits, re-
paris, depnsiton Eembimmaieyy, A0E EXLERSVE

briefing on Chinese law and CHMC's stabss

egourt hus mamoned 4 CUMmEIretiesl-

under thai Law Although the

consider aral as well as wrrten evadence, an

34 Exhibii A o Decksa Essry Moo 1 im0 il

herion Moo H-%6-0160

15, Dockei Enirvy No. 7 im Chdl Acthes Mo, H-96-

AN

United States
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ARBITRATION BETWEEN TRANS CHEM. LTD. AND CHIMA NAT 25

Cice ps 978 T Sy
evidentiary bearing is oot requirsd. o Hghi
ol the exten:

} EISCDAERY N0 WrsEELnE an L

||.r.-||i SIOMA) LEETEE. Ol & FHUTENE
i ENDeCesERenY 18 LS SGase
In determimning Chinese Lhe 1

mob Bound by the Mdenss presented by th
parties ar by the Federal Hules of Evidene
Porsaant to Fed E.Civ . 44,1 "1t court
determining foreign low, may consider am
relevant material or soures, inchading testi
mofy, whether of hol shabmited by a parts
or admiszible ander the Pedernl Bulea of
Evidenre, The courts determinmlion shall
b freated as a ruling on & guestion of v

Hule [44.1] permits the eourt to consi

mny mubterigd that is relevant to o forele
lww twmen, whether submitted by cominsel of
unenrthed by the court's owh research.
and withoat regard o Ms admesaillily ar
dier the rmles af evidenee

= - = Bl = "

Sinee the oew Hule dissipates former inhi

bithons. the couwrt may consider any mater

al the parties wish (o presenl.  Ststutes
administrative material, ond judictal deel-
mifs cif b established most easily by
introducrngy an officeal ar  aothenticabed,
copy of the applicable provisbons or court
reports sopporied by expert testimogy as
o their meaning Im addition 1o g
mary molerials and expert iedfifemny, o
litigant may present any olheaniormation
conerrning foreign low he Selioves will far
ther his cause, including sesondary sourees
such &s texts, lcamed Seurseds, ond o wiade
VALY i :-r.iil:lhl-l"ui‘.l‘!ﬂi lorurmerilE P

lating 1o |I-*"-'=gr bw
Arthar B Mller) "Federal Rule 44.1 and the
‘Fact' ApprowcENto Determining  Foreign
Law: Dgath Yol
| ] '-.‘ k.- ‘h

mrpitted See also Abtnimod Turmikey Dealliag

Foveplan Brovlesra 54, BTS F2&4 1174

1176 (5th Cir.1989), cert demied 4% US
1075, 110 SCt 124, 107 L

19 Fepwbdic o Turkey 1
196 F R D24, 57 (L Masa 15903

Under Kale 44.1 experi test

||'|_'||r!|'::|"'|l-':'i by oxire from i FEIET AEEHS

malerial 18 the bame method By which [oreirt

law = oelermined. Sor Kepmbiee of T amtey

Fid iR 15 Tem 1¥TI

L4 FoH. D, &b 27 (ociling casen); B C. Wrignt

A, Miller, Fed P

feldfi, An pxpeery wiknss

PgLUIrE] 1 sl EnY EpaEEi i | A E LIRS

and need nof be sdemitied to precties in th
nory whoss low 5 ol Ssue See 0 L

Wright & A Miller, mopro, at p. 646, Differ
ences al oplRion among eXperts of the oan
tent, applicability, or interpretation of foredg
law do ool create a gERUine Ssue ps LS Sy
matersl (3ot ander Rele 56, Bomeo de Cre
tidn fedud, SA u Tesgrermo (remernl P00
2 B9T B3S (Sth Cir 1958 eert denied BN
5 1071, 114
i) John R
reipm Law,”

} War, Law, A I154Y1554

[8=8#] Although expert Wslmony = the
miosl comiman way tQ desfrmihe forelpn law,
t 5 ne looper “mn lovapiabls necessity on
establisking forelgn Taw, and indeed, federal

JisREes Ay .'Fji"i" PVET CHiE UnEonL ] et

conclusionf ol \a® expert witness and reach
their pwm deci@bons on the hagis of tdepen-
dent \examination of foregpn begul author-
ted” TPRriis Begirice Foods Co, 481
P Sopp. 12700 13856 (R.DNY), gffd m
e F2d 203 (24 Cir.l5800 (citimp Polinck,
*Proof of Foretgn Law,” 26 Am J. of Con

wrraltee [ ATO, 474 (1978 (Bsting suther

tieshl. The Advisory Committes Noles
Hule 44.]1 siate that the Hile
prosides that in determinine [foreipn] ow
the courl is nol Hmited by molerial pre
senbed by the parties; it may engage i its
own research and consider any relevant

maieErial thas o The eoart may have
at its disposal hetter foreign lnw materials
than counse! have presented, or may wish

Lo reexnmane and amphaly material thal has

ween  presemted by e in partigan
whion oF in nsullclent detadl On the
ther hamd, the oourt is free to ins2st on &

EHTIIELE RS nLaann by e

Rl 441, Advisory Lommittes Moles S
alvo & C, Wright & A, Miller, supre. at p
f46. [n maling W= determination of farsigr
aw the eourt may rely on foreign caze low
tepigiones, trestises. pnd lesrmed articles, sven

hey wre nod pemerally admisashie wnder

United States
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ARBITRATION BETWEEN TRANS CHEM. LTD, AND CHINA NAT. 277

e an 9T F Sy

§ 1603k, CNMC iz & corporation ofga
mtved wnider the wws of the Peonle's Hesiebll
of Ching (“China”™) and 18 mot & citizen of o
Sxate of the United States or created onder
the Brws of & third coungry ® Their disput
forases an the secord elemnen: CHMC ar
i Lhins after its 1992 rorporate FeOPEsiiza
thom it & no longer state-owned by the Chi
wired by § 1SE(BNE

o mryoes that the court showld

DEAE EUTNrTINENL &8 T
f L" [
ruire T

L to prowe, persaant

IafT v Nuklsgra Eleldrormo Krmio (NEX)
1 F.Supp. B27 (D.D.C.I9T7TL™ that CTHMC
disrharres 5 prvernments] funrtion or that
the Chinese government exercises direct cor
Lr"'.'l T I""'\."'.‘Il"- PEELOTE N B Manner
indicating that & owns o controlling im
in CINMI

1. Jf& CNMC ovned by Ching ¥

The parties xrpae that the court most first
dieciifie the (Eighil oy dote on which CHNMC's

coisid nd Migifis @ 8 ©i

orucl.  Alzhenigh
Y EE ARET e relmlovEahip ey b de
servbed 10 lerm of It i & comopletsiy
differens imguiry chan thai which maghi be cnn

ghucied uncer § &l Ly shzrem gmfrm har
Evel il ALEAE L Akl o
i I" TR 2 1 =1 e EXIENEIVE LNEr
har reguired 1 pency !
NESENCE W ]
wihmch rumse n Hlere At | el

rWH ETTa ir

M. Arisckes of Assaciation of CHME . Exhalui i
i ChbMC s Sgoplermenial Bewl an Junheivirsl
s, Dochet Engry Mo 8% Busingus Joirnic
CNMLC, Eakshil 4-F m CHMC 8 SEpidfnenia
Briel o Juriade

il [HSUEs

W, In Edi

el MER

s Bermwdian Wweclgar foels Broker

v indepe
mison of waorkers Unk
st and prp@eaey in

66 (S0 Tew 1997

Lt a8 on agency or metramentality of the
himesé povernment should be determmed
\though the parties apres that the determd
mbion of whether CNMC is subjeet to thi
UL B JursRdietiom under the FELA shoald be
med wpon CNMC's satus 5 the tme thi

or acis complaned of opedrred,™ they
disagres as o that time TCL srpoes thast
he pcts complained of occcurred i 1987 and
d8N when the coniracis were eclersd and

WhE .I'||i':-|_||.':.||-|_. Bf AFPNCY OF
nabrumentality of the Chinese povernment
CWNMC responds that the st compladned af
CCUrTEd on AL

gust 15, 15698 when the arbé

he award in favor of JFOL,
and & casse of acthon to conflrm the” oward
neersed,  Altermutively, CRNMC arpoes thil

[Fatdrs ealereo

the acts compdnined of occurpsd ho earbier
than August of 1968 the eaxliést,duie on
vhich TCL arpued during wrijtration that its
nuses of acton for brewsch W contract and

nslfurmesfalory Gl the siais Whkile ithe
FSEAs | pwlaihr Banlosy ovie

7es '|1.I\‘T:| M B o
CNETEpaLY & varety o [oems
MAREEIL TNl & IOREsEn  Slace

moperty camership. withowi maore
Hotsremiradier an the guesison wheit
¥ e o siirhas the wiude & & FiS
oF ir sneflaliny under i [FSLA]
Bl AME=52 LT T T A Faced with

semn ihas forbede

wridemce with which ir

rilthgiaal Exir-rw

e Rk il =
T ._'II..'ll o riL

ETPFEScE L fomifl W 1 51 EREIroeTsL I

wEIEEl LNk B 1 e mREs 1R
LI ]} ApPiV=—4 Il OESIENED 10 SCbErmEii
whether MEK met the firs § 18600(bHI)} oriteria

of the Tupr
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| Rules af Evidence. Republic of
%

Tiwrkeye 146 F.EHD. st 27 (cltlag oases)

B. Jurisdiction Under the Foreign Sover-
wigm Immunities Act

The FSlA is an enigmatic egisletive cre-
atson, deserihedd by the Fifth Chrenmit =
remarkably ;
lahvrinth that, cwing (o the nismeroias nier
pretve questans engendered by iis beearme
provigions, has during it briel lifetime bheen

wtnne’ © mnd @ *statutory

8 Fropeind boon for the private bar but &
CNELANS S if the :.I'l'll':".LI ||_.l:_||'|;|,r'I

| dide Hencomer, SA, T84 F2d4 1101
1107 (Gth Cir1985) (guoting Gildboms
nn astfochin, 59 FSopp 1084,
G, 1108 (DN Y. 19827 This case une
derncores the accurney of the Fifth Ciregits
Lamient

Lol

The FELA provides that “[sjubjeefi@xst-
ing misrnational agreements e which the
Umited States |was] o party at thintemi of the
engciment al this At o forpipgh, st shall be
imman# fram the jurisdidson Of the eourts af
thee Linited Slates ahdow the Sales excepl as
provided n secticng LEE o 1807 of thas
NALET 28 UEC~F 160 Under 2K
UsC Thibe i =t [he dstrct cours ahall
have origidal femsdiction withoiat regurd to
IMIurlin aonuroversy of ong
ETI0N SR 4 lofesfn slabe o ned in
spetiah 18 of this thile aa to any claim for
rebiof in [HIPROTENE WiLh i dpect Lo which Lhe
{ofmbin state (8 not estitled to imemunity an
mer sections 16061607 of this tile or ander
any applsable IntErnational agreemient =N

5.4 KTy Serhions 16 and 1R300}

mirnjury el

L1} L[S T I - & il fgEurement Pead B
it e lnrmal molce i the parcies of
NEENTILGA X BELEC if i rracarch on an

av Ml Mas bech raleed by then

F oand determing inde

ENOCNEY an issae HEl rmiecd By e, J

hat oflered by the partses or (0 01 plen
3 ubilire foreiEn v 6 6wy med pondein et

] ¥k FEDEHAL SUPPLEMENT

work In tandem: 5 1M Dars [ederal ancd

late conrts from exercising  urisdiction
when o foregn state o entitled to bmmunicy,
and § 130ia) confers jurisdietion on distrie
tourta Lo hear soits Brought by United States
ctizens and by allens when a foreign stete s
nif entitied Lo oomunstyl”  Awpentine Serun-
fie v Amerada Hess Skipfmg Corp, 458
LI5S, 428, 434, 100 RO 683, 658, 102 L Ed2d
B15 (1965) (emphiSis b original).

TCL allepes Wqai/UNMO &= an “agency or
natrumentalily of o foreign state™ withdn th
meaning W e FELA 38 U5C § 168 pro
vl 0 Sefldled definition of an “agency o
pistrmmeritalicy of & forelgm state:™

ful A “loreign stste™ exeepl as ased in
seption 1808 of this title, ncludes a politicsl
sbdivision of a |-::FI'|E','I BLALE af an agency
ar metrisnentality of o foredgn stale as

defined |n subsectson (b)

ibi An "agency or instrumentality of
IOFEEN BLALE means any enbity—
1) whiens 15 a separate legal persor
COFpOrate or olherwse, and
2} which & an organ of n foreipn
state or political subdivisdon thereof, or a
ety of whose shares or other own
ersiip imteresi s owned by o foreign
Eute or potitheal subdromon thereaf, and
(3} whieh 18 nesthir a citoen of
Stute of the United Siates sar creat
e under the laws of any third counen
TCL bears the buerden of ahirang _||'_r_'ri||'
tion dnder the FSLALT
[he partes do pot dispute that CNMI

aLial the GOrst smal Iest elements |

.5 oig 1 5.Cc. 413, 121 LE
Liwil argmes ihmi TLL Bears the
wrirgg fhai LNML was am agsr

niaktty of Lhima ender & heighlened o

pn iheory ol sger CMMEC cilisees |
SEET I = ihe FL]
Wi ithe 1 e
g Corp ¢ of Miger
F id 170 b E
The ase of the single =m Agricy T

rurperees en the miexi of this ChSE SV ks
The FRIA uses i o de
igefly of ISt wiate mas
o FOFEIER SOVErTig
FilA. This is & 2
dillerenl giestion bom ihat which we
rther @r mal the [raies Pr
Lemikedd o MNaperia

BT

pabilic ol Nigerta s o
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rganged in 1992, The court nesd not

L 1cL LoweEseEr bechuse Lhe

15T dudes that CNMC was & ager
ar imstrumentality ol the Ckiness povern

et i 1he And rempned one hrodagn

- 5 gnral e
IFFLITETILS SR v

Lhal uncder Chinese law it 8

Spamned by t Wit if Chinn s
that before 1992 this meoant that it was
Lk NMC arpues,

eenrdahee

=5 L O Tem
nepaidic of Chim

(ramed by the
Enterprispe
I was resfroctured into an enborprage
in CNMO
in o el
that disruased

CHNML offers thésbgstimany af
Hul Mo and Lhanp, Haolong n

E it rofEes

=5

iFhoes caTiersh

LhE “while peof

Rimalnr

wwrerEhe”

RO

nierpretatiomal the pelsant

povernment. ©
The testipmany of Professor Hul Mo 9
Penf

pepfr JRuN states that from 159480 o

{ property ownership @ Chi

T cogegL:

~parinion o Bzl Mo o pp 85-47

Lokt

Basalong (Zheng

| |ssuss
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k. All property eonld by
Tl @nc
mamed and

PrENCAT e

s goveremsnt

rmdleel oF pETvakely

controdled
with the

Begenning

157,

relortom o
howeyver, ihese distinetions becime
blurred. The econompe~reforms created g

mew property cemerghif Svstem based on

managemrant ks, n mthes words, nroper
ty manapemeplats in Chine are ¢
of property

Il SETheE -

renership nghts
Article Tl af the [k
reene Gl N snacted in 1986 provides tha
BFE N refers Lo il of ar
1 o Lhe Lo

Bl POERREERE, L

m and dsposs al Bis owr

PR
prroiperty.”

There are {ouwr bagie rirhts g

riuted with property vamership in China

5 haerspfit, mnd (4) dispe
Under Article 2 of the 15985 Endos

trid Enterprises Lo

oEREsANan, (2] Use

satiom.

enlerprises such &s
CNMCO pre granted three of the fowr {igile Jg
iy ownership righls created by Arthede T o

*An erterprise shall emjay th
0 phesess, use, and Egally dispose of
propesty which the state has authorized it to

the Uil Law

npht

operate and mannge.”) The rematning righ
the right to benefit from the property,
“clearly dealt with™ in Artele § af the 1988

nl e wr from Bw Chimese o
eh. S 6] Fed Rog

CLE e e
I I 1 s Enps

T ACLH
1E, 1990 WL 113
Fed Heg. 14U
"2-1 (Mazs ki

YT |NELEPS T

106, ar 3 (D
j0SE  (oee Wi
[PRh1,  The DK

ownershep or broader

il eT &N ERAETEIr e Mos

rake lrom
PO E TP
Fed Bep. B
PR

ETHICY

ol direc

¢ Law Inatifiite

foEl L
AW IPAETNAnDNal COmiET 1

naiuinga rr

i, B il prucedmire ang b r L
LT TR e
I TREE incl 1 CI i K
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“un
"l
08 gl

Cliw aa 978 | Sspp
[nchestrial Enterprises Law, which pronide
ihat “the primary tisk of an enfterprise shal

be to develop commodity prosde
wedlih
gver-frowing materinl and coltural peeds

INEMEREE BUVINIEE &na HLER]

pockety. in accordance with stale plins ar
markei demonds.” The right 1 benelic Lo
prupsrly “wvagied 10 the Chinese socie

or. b other words, &l of the peogle ol Ul

pa” " Bul states that N8I
the benefits of its busimess sclili 1Eect
to its obligation 10 pay taxes und to mee
GRTLAIn minimum governiment

mch =8 for funding workern” benelit

foture development of the busin
minimum levels of profit reinvestm

I_r. ERRTRGE, LU FOIHOIHIE FESOFTTE i L nE

have estabhished o new gytem of properi

management rights, thereby effectively

crERlng three broad types of pr

1 EOVEITIEEAL DIOpEiy, WRIES Teliles |
property wihich 12 eamed | 1 whinls
penpbe DL 8
by the governmeEnt;

2 social property. wolch 8 owned OF the
whid people butl = mansged and con
trofled by provate enlerprise; and

private property, which is owned. mio

-

agrd, and controbted prvatedy.™
Bierpnse ol “the historical contexs{ Sevepn
ment property and soctal propeewsace ofler
sferred to as “siate-ovned epraperty.  Hu

conclades that mdustrialeenterprises bk

UMM are not siete owfesior ptroliea but

inatead. are “socialbA\oWmed” and privaiely

controlled:
Thun, at least Crar Lhe

tive, “statesowqership 8 ted o the [acl
wltimniel el by

Lhal thé fegherty i
all of\'wh® people of
reflaBenehip wha
mpuges und controls (L&, possesss

@l disposes of] thal properiy for the b

soever o whe actusll

Ak Rui Report ai 6
7. Hus Beport an 3-8 Hul Depos
AN, P Pepart ot 6T

4%, Rur Bepor &

5. Ru: Depanidion s 43

ARBITRATION HETWEEN THAMNS CHEM. LTIR

Sl iR dE Tew WS

managed and contrpied

hiness peErspec

Chime and has po

AND CHINA NAT

{ its wltimote cwners
e of China Thereiore, the

CNMC), whic

WLE (MERCTIECET ol

Lt L

Tiat nsr - T ]
LHLE THNINAEETETE CIEdlks

noer A= coptrod, = thal 2
whed Orgunizstion, whoss assets gre oo

ther povernment oaned nor condrolled ®

erordinr b0 Mo, this socinl ownerskip is
aneepl of sochl ownership

four, where propesty was D

HBCIEEEC] [F

I heEled 1m trust lor L b mofit of sogtW, bt

s ptherwise owned and operated(by alam
nercial entity.

1 the final purt of hisgrephgt Professor
Bul dissusses numerouspelemenis of the re

formed Chinese wwssthat wve industrial en

terprises greater operdbonal and manageria

‘roedom to =ol pReey, sEll ar purchass mate

rials mmd |;-J-|'|~ relited o any legilbmal

issness _aethgry, import = expart oods
and serfiees)invest funds and manspe their
catyBink-afoounts, consolidate snd merge,
pontract mith employess and With other lepal
pereons (domestic ond forefgn). make nans
dnd set ne n punrsnior, and declary bank
FUpsey.™

il. The testimony of fhang Haolong

CNMO arroes Lhnl IE cloEs mot et mbber
of the two tests owtlined in Edloe and offers
fZhang Haolopg as ibs promary wikness an
CHNMC s ptatus under Sdlowe  Zhang, who =
eerrently an in-house sttorney for CNMC®
states that CNMC i= not an organ ol the
Chiness povernment becsuse it dors pot per
orm any Etractly governmental [unetsr
"hang nbo states lhat the UChinesse povern
fiEnl dioees ol FXEreESE MUNapemeni conkr

CHNMCY Zhang explainsg that

i 15 lepaliy dasitinet frosm any nationa
tade, or lotal governimenl @fd recERVER B
532 ng Ailads 11
21 i sl I L=t o ) L 75
54, Thang Depositicon ag 24-2%, 37, 4143, 4
T &E-TF TO-RD 31 HR-G3 1]
i 1% T Allitmvi | & 11
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¢ from any government entity; ()

wnerahip of the entarprise vests
(3 CHMC's is a
profi-making business entity whose prodiia
are reinvested in the company; (4) CNMLCs
oply payments to govermmental entities are
pplicalde  eorporate  taxes;  (B)
CNMC's aaly sonpecthon to the povernsment

L T s

Im &ll EhE peopes Lhina;

meneraly

I8 Lhe requirement that IE report variows
matters o the Minstry of Foresgn Trade
ard Economdr Cooperation: and (6 CNMO
hopes soon to jain other indusirial enierprs-
es thal have made public securities offerings
in recent vears s

b TCL's arguments and evidenos

TCL argues that CNMEC is un agency or
inssrumentality of the Chinese povernmens
becamse W is wholly owned by the State
TCL offers the testimony and aecormpanging
exhibits of Professor Donald C, Glarke and
Minkang G in sipport of it o Ban. ™

1. The tesitmony of-Erafessor
Donald C. Clarke®

Professor Clarks #istes Chat CTNBHC
oemned by the Chbiesws gtate,. CTHMC waz
faimided (B 1950 Wi winds snveastsd by the
giate and CErke (08nd no evidenee thal any
non-slatesenity has made any equity iovest
@ CNAMIC sinee its inception.  [n China
ipentraniers cwnership rights

TNt

“on-
sefuently, the most realistie way o view
AERRLC
the Chinese state, the state being rejiressnl
g by the State Council deleguting s power
to the Ministry of Foreipn Trade and Foeo-
nomie Cooperation (“"MOFTEC™."™

a8 n whally-owmed auhsidary of

Clarke states that CNMC's claim that i
nol sestamahie.

CHNMC concedes that its assets wape gwnied

z nol ounad by the state i

by the FOVEFTEMmENL bEfore 1he SOFTefl &0

nomic  reforms According o Clarks, Lhe

58, Thamp Aflideviis | & |1 Thamg Depositan at

Trarinclt

port ol Danald C. Charke
Exhibil | it Clarker Diep

85 Tramseripé ol De

i H & TCL s St mienial Briel Repan
kang G As t I to Exkibiz 1 80 Gu

Pepoasiion, Dockei Eniry Me

978 FEDERAL SUPPLEMENT

argrament thal “ownerdhip by the whal
people” = somehow different from “stats
womership™ after 1988 has no basis o (o
i in LChinese law or legnl theory and lies in
the realm of abstraet political theory, Ars
cle 7 of the Chiness Comstitution squutes
“rwmership by the whode 1-:-:T|;|l;" with "plile
wmership™ when it/Fphale of “the staie
rwhed epamamy, e, e economy under the
sorinbist svstom(of ownership by the wholk
pesaple Arfel o of the 18 PRI
Hegulatings, werming the Suparvision and
Marapement, of State—{vwmed Enterprses
Property provides: “Enterprise property i
gomtd U5 the whole people, that = cwned
banthe siste™ Finally, Argele 41 of th
1092 FHC Bepilations on the Transformi-
tion of the Management Systemn of Enter
prises ptates: “The sssets of the snlsrpri
afe thder owtership by the whole people
e, ownership by the stote. The Biab
gxercises the right of ewnershi]
over enterprise aseets on behalf of th
state.” The stals = therefore, decliored to
he the owneor of industrin]l enterprises bHke
NBIC; and the Stste Councll, an identifl

Conesl

siale povernment body, 18 declnred o be Lhe

hody that exercses the right aof ownershi

om hehalfl of the state, =

The Chinese state has brond ownershis

rights, Under Articke 41 of the 1992 Repala-
tinms stale-ownisd Industrial enterprise asseis
mctode assets investied in the eoterprise by
the state in various forms ond the rebern on
Enterprise profita thus belong
Lo the poveraoment

those aasiE
nat b the enterpris
=l hat the povernment allows some
prafits te remain in the enterprise 5 po way
negates its claim to receive them ot wall
Articly 42

eleir  Lhl

il their 1HHS Hemolsthons milkes il

governmental depariments

57. Domald € Clarke is 8 profcesor wt 1w Univer

oy al Wailmhgton Schoel ol L, and s o

rennly on leave 10 wark B an smorssy bor Pao
Wrise, Ralkimgl. Wharion & Gameson.  He speaks
afid rends Chaficee Hhicnfly, and b a6 acsdemic
fpeclalizaion in Chinese law with &n emplass
om the legal regume ol ecomomec refoem.  (Clarke
Beport al |-I; Exhibst &-2 io Clarke Repon)

SH. Clane= Heoort @i A

L | rke Henori 2
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Elic as 978 F Sepp. I8& (8.0.Tes 99T

“sharpe of an enterprise have the right b
padecicle: how enterprise profis shali be allocw
"ﬂ between the povernmenl and Use enler
- prise.*
3l Wlarke states that Professor Rud's Lheory
# o “sorinl ownership” of mdusteal & lerprises
o .I-I.I:IFH'F'I:|1| ||:. Lhinese law ArtickE T al
@tbe Indusirial Enterprises Law, where Pro
fessor Rl discovers his social ownership con
“=pl, |5 & weak basis om which t ground a
By of miesmningtol PETETRIER By "!.Ih'h—l:. h
I jghen the explicit legal dievciarstiors to the
gontrary. Furthermore, Clarke econchmde
§ thet Professor Eoi's theory bas no support
¢ mny legislative texis, Communist Party pro
% poancements, or evep S TULELIYE ;I.l.';h]r_"_'"l
¢ mrticles. Legal theories about proporty e
X of immense fmportunee in Mardet theory,
pnd the absenee of Professor Hul's “social

* gwnership” coneept in Chinese legal thought

in tefling a

Clarkes believes that hs concloxion that
“gwmed by the whole people™ really means
“state ownership” is also supported by exam
fming whether the concreie nghts held by
state bodies over industrinl enterprizes and
thetr monagement and aasets resemble indi
cin of ownership According to Clarke, o
oommnn mdex of vanership & “who geis poid
il o stave-paned enterpriae v sobd, merged
or bgmdated™ Under Article 42(5) of tha
I Hegmiliboss o CHNMCO aevre soldd
merged, or bOhuxiaied, the goveromefg
partrient 0 charge would fake the Bslets
npot CHMMCs emplovess or “poeiig\ as
Wkl Furthermnare, while (U siate de

WiNVER manafement power LoNimmd=iTinl en
terprise managers onder the 1988 Inehustra
Enterprises |Law and felated regulations. s
mmists that |mpogtaRl Wecisions be clemeed
with  Tha i SrRET N by M chdrre
Thizs, Artcle SNl the 1992 Repulution
specifies thg The purpose al the relorm

pnierprich ManuErment BYstoms 18 the fm
tectinn (e state's ownership of the enter

annrls Article §5 of the Espulotion

Fiies MULNOPEY ED @RIPFPFIReR [0 ¢ IF

dingry fixed sssets, while retnining nathors

o control sales of major Faesd wnss
8, Claris Repary & 7-8

h1. Clarse Repait a 9-117

corma from these pssets must be reimested in
the enferprse,  Article 3 of the Repulatons
provadés Lhal o the enteTprise exXpErnces
OuaYy ORMEE I ILE TILEETeEES  OPeraihons, IE
My Epply tO e poveramenl department for

PEFTUEARN BS cease Frsbartiom L

Llarks wish states [hal Chibess govern-
menial bodies contioue o eXercsss o Freat
fenl of control over other aspects of induestri-
il emterprises. The presence of 4 Commo
mst Farty cefl in each enterprise, mondated
by Article 5 of the 1992 Hegulations, allows
far Party controd over the enterprize.  MOF-
TEC mnfluenees the selection of the enger
prise manager throogh Comsnunist Bakgy
channels and throagh its direet egad sathos
tv under Articles 428 and 44 of Yee Buter-
prises Laow and Article 13 of (HeCTSS Bepu-

ithons to appoint and remdie thosmanager,
Artiple 14 of the Procediores far e Hegisira
tint and Maragemeot ofSiate Assel Proper

Righin of Enterprizes provides that
FNLUEFENEs MANDENEE SOITEEIL OFFTEln '|rT|"|:-|-'-_
they are subjéct to) “disclplinary” sanctions
impased B Lhe Eovernment departenent in
charpe ©f Whe enterprine.  “[Tlhe (et that
enterprissmanagers can be ‘disciplined”’ by a
pvernmgnt department necessarily implies
thaf they wee ndministratively part of that

!-ﬂml'l['p-"ll Al HBOMIERLE £0 LR ||E TR
Sflp. ™

aies Chi corTeciness o stabe-

i !|I."|"|' P
ménis in Professor Bofs report and B
shang's affidevi that CNMC has “separate
el stofos” and variods associabed charac
i rIsbieE C qri:l' BLOTgE. Noereer, LNET Eh
neustrial enterprise’s

SPQLracE || T [ﬂ-'\'r"=|-||.|.|!'._'.' in N Way pne-

TOLE [ IO DEAE oW TsH |-_. e ELRLE RS
moere than it prevents it from being oaned
by wmy persen. Thus, while @ may be
true, for oxample. that “(nko luiws o PRI
lntione pormEt o [ hinsess governmental en-
tity to declare bankrg the point &=

that Lhere A lew that permits siabe

wwhed entitles Lo decare bankrupicy—the

16 Ealerprae Hankrepley Law—asD this

s, Llmrkr Hesori at 1Y
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can in theor
¥ does mot prove that it is

Simdlarly, the [=cl

ENAT Lne NN FOvEFTITHEEL 18 RO II'.IFI'ILl

to ko FoEni &l o |'I|'||I:-|_ A5 PHHNLBE Gl
by Professor Hul in his report. arsin shows
iothing mare Lhan that [CNKL) 18 a leme

ed Hability company, [ kmow of no reason

woy Ehe LRinese ssate cannat own @ mat-

ed lishdlity company ™
Ciarhe concludes that CNMC's “status 18
willy compiieated; & 5 analogous 1o a

company with a sode share-

2, which allows the manngers

i EerLEn
probably

gree of Independesce—mdeed,
more (ndependence than i had
granied its managers sinee the founding.ol
the People's Republic of China—but/mmneg-
theless mitniaing, a8 it must, the ngﬁ; trider
alin, to change managers or discipiine ¥hem
for waste, as well as o decide dq (He alloca-
tian o ineame stream andh i Senefit from
the apprecinfton of thefvalle »f the eoter
prese,” The O s Miabe i thus the owner
bath in fact and in lew. ™

H. The testineony of Minkang Gu ™

Lo simted thatMbore are three types of
business-guviersnip in China: (1) ownership
by thellwholg peopde, (2] collective owmnerahip,
anedl Q8 pevale ownership, The st two are
fonesfered to be the socialisg publie ceonomy.
wiiticle 71 of the Civil Law states that "state
groperty belangs to the whole peaple.” which
nedns thol the property |8 retained by [he
Under Article 2 of the Indostral
Law the property of an industr

LB T

Enterp

| enterjriss

whole people
I

primciple of sep
rghta,

Trlas i b 1 "
I siwte, based on the

nrai-

HE OWTHFERIE rgnis. e ogeErailon

64, Clorky Report at 24

ng whrfs am TN ar

Clarke's analbveis |

iRl of & Enrehign ikmle Ehe
Tk sEilrnle |Egnl siarns  of

b arkr Bopor: ai 15

bh. Moaksng Gu received |

L =5 1] il L @ St
T in 1w Lhere
i aridl |GEE

¥18 FEDERAL SUPPLEMENT

only Erunts am enterprise the power to ooes

The prr
wemed by the state. The

ate and manage the propeety

refialns
ship bebwesn CHME and the state i, thers

fore, "somewhel like the relastionshin be.
tween agent and pringpal™®™® The staie
Ireals slate-vamed propecrty 8 “the metery)
binse of socialist mufss) rwmership and as e
materinl base of O mEin eource of sipe
FEvYENAEe
socialist sonstrietion and reformation ued b

and [ses W property o Vpromole

improveg Lha\Feeple's material and ecultusfal|
life, 25, Gu comelndes that Professar Buas
coricopt Wi “social property” = forsdpn
Chizrese’law. ™

CNMC's poal of making a pabbe seoaritdes
offering in the future does not refleet & move
Chinese lesders in
charge of restructuring the scopamic system
leive made 1§ cear thal the development of
the securities industry does oot inclode the

tranrds  privaiizstion

provabmation of stafe-owned ndustrial enter-
Ching's povernment
through = variog: minlstries. madoisiss a
conirolling share in new venbores, and thers
by 18 able to cootimue its comtrod aver the

LR, “Im fact,

econnmy and business operations in Chinae,”
many shares
e allowed to sell to the il

grd "repardiess of how
[CHBIC] 1
i thie

futire, the State will remain the larg
il shoreholder bermise o owns [CNMO
propesty,” ™

Gu eoncludes that the state will mob @
oveEr A property ownership to CNMC "
lofg us the Chinese govermmest wasts L
maintain 8 “socialist poblie ownership econ
5 Constitution.” The 1552
recrganization of CRMC's business sirsetars

ofalstdnl with the Dndissarisl

r::_'." e ESmLnE I L

In i MmEnnET

tamned & provale pEneral procice wink o apecialn

rate and s
law i Chine. (Gia Beport 88 |, G Dejpekiissi

na He recend relormm ol oo

Y. Lo Hepor ot d
T, Gy Repor st f

Tl Gu Repesialf
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& CNMC was established in 1950

ARHITRATION BEETWEEXN

et O ti

Enpterpresas Law did not
gmp & A0 apency or imstramenioli
U hecause UMM arferreil
£-the staie solely for operatson and mamnug
ment, not o .l.'lll'ﬁ-:'.l'!'. purposes.

- ]
r. 9] CNMLC admits that even afler its e

TR

The coift's analysas

E-L:ﬂmlzu'..l'lr. In & manher consslent witl
= 108K Induosirial Enterprises Law, H s =il
€ souned by the whole people™™ CNMC ar
. goes, however, thot R 1902 rearganisaticon

transformed this “owmership by the whole
people” from “siale ewnership® Lo “socal
pwneraitp, by whien LUANMU and all the

i Chica are the Peal ownier
The court &= naol persamded

people
!::"\-I.HJ . 8 assels
by Lhis argument. Based upon it ifialvais ol
it evaltion of stale-pwned industral enler
} prses in Ching the coart conclodes thal after
1992 CHMU remained o stabte-owned inodus
trinl enlerprise at all tmes relevant to t
—
¥ Most state-owmed dustral enlerprise
were established 0 15%6F or soor

property rights over state-owned i

enterprises {inchding ownership of and con
trol over enterprise assels) have belongy
dEfTarent levels of prvermment.' Under @#s

nld planned eeoromic syetem stats

.E.||-I.'1.| ENLETHINSES Were INred) ;.i‘-yr Lag
ent, with oumership ned St

lalts

ol Ll

o LN ERlerpribes ."'I\"'

AEeme
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ARBITRATION BETWEEN TRANS CHEM. LTD. AND CHINA NAT. 289

Chiw i ¥T8 F Supp. Dbk (500 Tew 1997

“in seeordance with the law™ (artdeles 2, 3
AOE B
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"uncer the paidsnoe af slate plans (artl
e T,
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Stmte=s The zecondery  authort Bt
CHMC.5 doss not persunde the court in the

e of Lhes Sutharitbess descigsssst §hime

[M] CTNMC srpucs that even if the Con

VENLon may apply o arbitration award

wis “domestic,” having Wwhen place in Hous
tom. geingE Amsrican armtrators i il b
the AAA. and | r the AAMS domestic
arbitral rulea

The leading case isterpreting the seope of
the “domestic clodes 0 Artiels 1) of Lhe
Convention 18 the Seeond Cireut's deciaian in
Aerprern Sigval Hergesen, s Norswriar
shipovmer. and Joseph Moller Carporstion, &
Swiss company, enlered inlo three charer
parties for the tahsportatlon of chemicals
Ench charier party contained an arbitratl

clmsse profvading for arbitration m New Yo

In 1972, after di TULES had arisen duripg the
course of performing the charters, Berpezen
demmanded arniration. AR arbeirafion panel
hedd & hearing appiving the AAA domestic
riales and rondered 8 decision in favor of
Berpesen. Berpesen filed a petition intheé
United States District Court for the Houths
prn DHairet of New York o confliFmiSNibe
arbitral award. and the court eotfirfmed
wward, halding that the Com@dlsn opphed
to arbitrstion swards rendeeedgn the United
ShEfes Involving Toreign et

On wppeal Muller@epind Yhat the Conven
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awands réndered wnder forelgn arbitration
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reristered mad, and dil not serve § bransls

1 copy al the peElutkn o confirm. Conss
mently, CNBLUC argues that servies ol th
wwiginel petition was

:' = I..'"l.

INFEATETEE TN Lhy

16] The court conclude® That CNBC has

serypd,  pOrEEant
1608kNT) of tee FSLA which allews for

ervice |n accordames Nith “any

T prapsT

special ar-
rangemint for Serack™ betwesn TOL am
NMME, The, contrstts betwern TCL ani
NMC coplaimeich & "special arrangemen
for seprita Sa Article 21
kst RLoTy hndkr

which provides fm

L b

2N, Al disputes arsing from the sxecy
tan 4af or in connection with the
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theoaph  friendly

sl tied
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than
202 The place of arbitration & Heouston
Texms, US.A. and the srbitration
ghall be conducied in accordance
with the arbitralion prooedares of
the American [A lrhitration A Eso-
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A The arbitration award shall be bind
ing an both parties. ™™
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Cini @i 9710 F Bupp. dak (5.0 Ten 19§5

Ench PRITY shall he deemed to have
consented Lhal any papers, notioes, or
prcess necessary or proper for the
mitiating or continuntson of an arbetcn
tinn under these mbes; for any cous
sclion In connestion Lherewith; or for
the entry of judgpment on any award
mude under these rules mar be served
on n party by mail addressed to the
BAMY af il represenlalnee al Lhe last
known nddress or by personal service,
in aor ouiskle the stale where the arbi-
tration is to be held, provided that
reasEnnhl e opportunity o be heard
wilh regard thereto haas been prombed
to the party.

The AAA mnd the EEFLEE may &S0 use
facaimile trunsmissson, telex, telegram, o
other wnileh forms of electronie cosmmiens
crban BG @ve the notices Pr O LIS .| |l'. LFiPEE

riles.

The procedures for “serving of notiee™ un
der the ALA Commiercial Arbitratsorn Hules.
ndoptesd a3 & result of the arbitrstion neresd
menl between TUL and CNMC, constitute a
“special arrangoment for serviee™ andegES
FEIA, thershy horizing service @ mall Yo
CHMC. Ser Morimer A rrygrrtee N gl
Comam're G04d F F_;'_ll,l THEE, ST L

1565 (serviag ol poblice pegssnn In contrast

eopstbuteg -:'||'|'!...| Arrangement [Or sErvice

pursusni to the FZLA Q) U 160y,

Soxnpderns Kenl Kabalicg orm ol
Gemera! of r:l\rl‘l, 1 3aL WL 559964, &t "2
[ bl sss. 19, S
clowr that CNMO has ot heen denped o
:ug.e-lh]ﬂh" OpPOFTERLY 10 e hegrd with me
gundNe\TCL e motion to confirm Lop e

TEIN\preperty served CMMC In aceordance

gtk 1 specal wrrangpement [or servee @
;.r:‘l.".'l.-: Im § IG08[LELL servee in sceor

rance wilh & 18 RIE or 43 was unneces

HaF
L37 WAL Comnifr al Ajd = I mpha
sdded . Uaf L L 1 el Petiben
3 Ll
M.  Sor Marder T w Bernwen e ar
i Bermuais, Ldd awid Calise Troodr rig il Tren
porr Corp, 148 FH.DL sd &Y ' (5. DUNCY
71 [Secin 12 & wiles |
sEFHCr Bl A Eobdh 16 vaicil TS, ar if

rurthermone, it s

ChMU pext argues thal service Wil (hade

jaaie under the FAA In ordinary eircum

sanees O [185 1 & § EUverne the service a

petrtions to confirm arbitral svards.  Secbio
9 gtates im relevant part
If the agverse party @ a resdenl of the
distrel within which The pward was masdo
ervice ghall be made Upon Lhe siverse
party ar his attormey &5 preseribed by |
foF pErvice of notlee o :. Moo N B GG
I e SSEE SO .r" the adverse Tarmy
shall be & nomresident, then the notiresef
the spplication shall be servedpliy B frur
hal of any district withipowhish the ad
erse party may be found in Bke munner
as other process af the oyt
The statnte does nol” prayeie for serviee of
L FespnRent ik _]ﬂ'r..' J!-I..lr!'l.' i E -_||-|-'- Fis
i within a jpficisl district of the 1nited
States. Armmbdy, jhorefore. the mailing of
the petition te CWMC's office outside of the
United “Sealtsd wns not appropriaste service
under gremnn 4

178 However, the low is clear that 28
TN § 1B0E(h) provides the eclosive
mikans by which seniee of process may be
Tilected on an agency or instrumentality of &
foreipn state. Nee Seromur ¢ Sead: A
hion Airimen, %4 FSupp. 48 5l-52
E.DNY. 199 (citng casesr; 48 U Wreight
& A Miller, Fod Pmc & Proc § 1111, &t
21% (“Section 1608 provides the exelosi
procedure for serviee of process on & foreign
state or its politieal sabdivisions, agencies, ar
mstrumentofities,”] (cibing |egpslatve hiet

-
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thie Federal Rules of Civil Prosedure W
ter of Arintratum Hetween Maierlaribor fer.
e, Ldd and Coller Mmading & Fronaport
Corp, 146 FR.D. at 67" The sourt con
eludes that the proper (allback provision for
sapyvies of prosess 8 Fed B.CRGP. 4010, whleh
provides for service on An agency or instra
mentslity of o foreipn state. This conchesion
brings the court full-corele o it earlier hokd-
ing that serviee was sufficent under the
Frif ."'-i.'l'l.'1'\li|rl|.'!.'. CYNMC's moticm to dis-

misa for inmeficiency of serace of process
will e denied.
IV. Adeguacy of TOL% Clalma

[18] CNMC argues that the cowrt shouald
digmiss TCL's cloims uonder the FAA, the
New York Convention, and the TGAA for
failure to staie 5 clobm apon which rellel may
be pranied under Fed. E.Civ.F. 12(b}6). The
Toeus af CNMC's 12606 motion 18 on TCLS
claim under the FAA. CNMC arpues that the
FAA is limited by its terms to conlfgressies
“EVEVINE commeres g that L Saitracts
st izepe did pot invalve commerce a3 gonteEm-
]Ii.lql‘.lt| by the Act. CNMO aofers affdsat
evidence Y showing that theiesrsaction in
wvaolves two foreign compofatons, TCL and
CHMC, for the sule of epoipment and ser-
wices n Pokistgepd"Crhut the 1985 sontract

I.I'u. ot ikl -'ll‘:l“I =1 'I-ll Flid I". L -I'I..I'.l'r b
Efec, Covgig, 839 F 2dl 1268, 1277 (2d Car 19710

1d). v dacalimg whelber there o o IFEniacEios
ineglvine Sommence e court may look 1o the
Compiriebs, albdavits discovery mabem
. Ser Prmid Poedr Corg v Flood df Comdodie
1{.‘, [ 1588 LIS 195 @& no & EF SC0 1800
PE0E n &6 I8 LEd.2d 13
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was migned in Karachi, Paldstan; ¥ nnd gk
the transsrtion was fOnmneed by Pukistgn
banks. "™ CHNMC srpwes thet simply nrovid
ng [or arbltration of lJI.hFllu':l:'l' in thié nited
States does not cheute the NECEABANY NEXOs io
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menmning of the FAA or () consfitutiong
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S48, 557-68, 115 St NoM, 1680, 13]
LE4d2d &85 (1885 \[CL responds  that
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for the,PiAsie’ reach o the full extent of
Congfesg” bPoadl fofeign coImmerce  powsT
and Hhat the contacts with {oreigm eommeres
and the instrumentalities of foreigm eom-
fiepce in this ease satisfy this brosd stan
dfird.

(19, 3] Faor the FAA fo apply the oourt
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As other eourts kave explained, this (s not a
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FAA M
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LCiiw sm ¥F F Supp. 1 (R T 00T
nal that [21] TCL affers uncontroverted affidavit Chinn to the Uniled Sistss to participate

ikistani Ao I:l'FHIHI'.iI.'.'1 testumony femonsirating Leat i.|1|-|:"||_'\. n e nepotations. ™ CHNMU A=
prireid- this trunsaction “relsied to" or “pffected puested that TCL execute the mitial “aceep
United foreign commerce within the meaning of the tance”™ af the propect in Lhe United States,
SENNLE i = FAAL The imitisl trassaction was negotisted and the 1987 contract was execuoted Bore.
s mcd al gresl length in Hooston, Texas "™ ORI The 15988 contraet was exeenisd in Earackl,
dn  the engaged a Texas corporation, N.EM., [nc, Pakistan.) '™ TCL was owned by UL &
tutiong) as iis agent in Texas in comnection with the United States corporation. Dre. Khan and
4 USs TCL nepotistions, NEM. provided Halipoto reside in Texas, and the parties
= i | CHNMC with sdvice on how to negotisie with  antivipated that TCL would superiss £
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meat of the pward under ARele) ¥ of the
Now York Convenbiof ™

Mew York Comventiar

Specifically,
CHMC srmaes that TCL: proptred the sward
by fraad or undue mriwafifwnder the FAA, &
s gl nisfiang ¢

® Romyact, e
atsoms rglaled 1 meyirar g agll

tines I=

mder thetconiFaict in Tesss, &nd

v-rdla nE ecioe Timanl Ll
TreneaN Gerar Mo Mensal fne Co.. TS
F. Suppo 4 16 D Kan 1900, mevid on aifer
prompls, 589 F.Id 951 (lggh Cir 1993) (contrac
wodved inrerwimi SMMETTE
e here O ner [acmrs. DUSIinEss TEamng o
OiEd b imiersiale e

phone mnid i tmle ma Lo v Coron Clab

3 Leevveniuiie. 883 b Supp. &t 130 £ ainsif g
BTV usesd Enytm ns ol imerstsie oommeroe
B lir nied Sladcs mad s pobies § thine

154 rhan All al i (L1 ! 1T
i i wranew f N A &#87 F Baipp
f . 1 Mla HAE] [ajrevimaml leniced &

LF sl Ll i nlvifg riulai

Wheie. dimiig ner things, e Malerinls pus

he Loanirs wire ordered s
al &l =hal n wal N wEreE
_
155, T e hani noi midermaned by
r hw COsgrt CHSEN g
1 SLROE © y N aeE T Vialyen ]
i i KLY (%0 . | e
Fammar & Smiride. 153 F.Sapn 159

78 FEDERAL 5UPFLEMENT

Lo =, & TiNalll,

i the TleAd Tex Rey
T ALL {redeslgnateg
ns Tex. Prac. & Rem.Code § 171014 and

Civ, Seat. Ann. urt

that the srhitrators engaged in conduet thsl
substantinlly prejudiced CHNMO: right @ 2
fondamentatly f[adr hearing/” Gpder FAS

1ai®, TOAA art 257_E\AE1) and Art
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Lilw m ¥18 F Supp
to ocate all relevani materinle "™ TCL pro
doted over MK pages of dooiments. ™
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at TCL was péunning Lo dse as ita Exhabit
1 for the arbitration hearing. '™

Counsel for TCL assipned a paralegal
Kasren Servmn, to assist in prodoctlon of al
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they were Shie (o locale and agreed Lo con
tinoe looking for the rest™ She did o
specifically mgmre aboul the full ChemCon
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1956 TCL slepes and CNMC does nod
demy that CNMC did not take s first
aton uotdl March 22 19895 CNMIQ

far & continuanes on Aprd 5, 19495, pnd agmin
an Aprid 10, 1996, srpoing that the
was “impractical and one not desigoed
ford CNMU a fair opportundty o de
itself properly oguinst the [act
claime of TCL™ and allegpng that TUL would
it jmr'. they motioh becniase iL was “nppores
Iy seekiing] to konee CHNMU and the Arbitra
tion Penel ‘rush to jsdgement.’ " '™ CHMO
comploined of varioas logistical problems i
encounternd becamse of the mternational no
ture of the cuse and the unovadshikity of
TCLs witnesses for deposition and sowght a
coptinuance uotdl af beast Jualy 24, 19850
On My 1, 15986, the wrbitrators moled that
discovery sboald be compdeted by June &
1996, granted & contimuance wntl Juene 21,
1996, mrnd warmed that “|almy farther post
ponements w1l be looked upon with great

iy ed

|

mseEnsiTe

disfavor by the Arbsteation Pumel™ '™
CHNMC argoes that “[Lhe loregomg cnroni

oy of the wroltrators’ pre-thnd condact dem-
posirates thal TUL obtaked exactly whal 18
wanted, & rdah o qeigment wlach LEcikkited
its diseovery abuse o undaly procurs an
award agairst CNMC.™ Y™

The ecourt concludes that the arbftrazar:
sehieduling arder did rot depryee (MU of &
fair henrmgr. CNMC regussied™emd peceivied
a eontinzanes from the arbigaters. O M
did not regeest & Murthes «xiansien rom Lhe

artitratars or presenidany evidence of suffi

ITS, AAA December |%
Descovery Oeder, Pehaft™l 1 io Lal
CRML & Mouoe @ b BEale CL mads i

i Smd e amaersts awmilal
y JUA. Bdare sha &t

Wl Lfish
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racoms edereed belare e arimirabars Fehiu
aryg 1L\, procducuon deudlin Do pridwcic 2
1R i@ o Er
Banphbell and Yu Qs fhasg,
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Eary M 18
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il i Deisoonerrs ialls Al 0 i i
img. Exhshit i Exhil k M
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AND CHINA NAT. 307

5 0 Tan V¥

el good couse Lo warrant further detay @

pnd CRNMC

e GORTIE :'H'l'-l.ll"'i el gl ]

i m June T1. 1506 withood
further somment. O MI
arbitrutars thal b Ed been
pare s case properly, and hod o fact ex
presend to TOL on June 5, 1996, that it e
f defend tsell apg advance
ita own clatme" ™ At the end of TCL's
presentation of s case CNMCO's eounsel
tated that the arbitration panel ked eonduet
ed the bearing m a manner of “propriety Rod
foirmess.” '™ CNMC has also fuiled (5\Heme
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speculation to assume that dhe result would
bave been different” had GNAE been given
pdditiona] Ume Seo Froumer L reomiia—
Pooific Corp, 625 F.29 1865, 1590 (5th Lir
Uit B 1580)

h. The sty ifde Haolipoto bankmspiey

[31] O N\ME 30, U
‘Suppdetion) of Baakruptey amd Notiee of
SigyvoAsbitraton Proceedings” with the
prigiralflon pansl'™™ CMMC alleged that i
was prorvented from proceeding with discoy-
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o
By folalied e
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proceed ap schedubed. ™ CNBC preues that
the sroitrators thus foresd CNMCO "o walk
ann impereeptibly thin lne betwesn compi
spee with the arbirators’ order @ po for-
ward @#nd evoidanee of the potomatic
stay." " OCNMC overlooks the fact that on
June & 195 the very day the arbétrators
raled that the hearing showld po forwsrd.
mnd again on June 15, 1865, the bankouaptey
court relused to stay the arbitration hearing,
concluding that the motomatic sty did nat
prevent the arbitration from proceeding.™
The couirt conclisdes that the arbitrators dd
not incarrectly disregard CWMOC's armonaont
that the automatic stay prevented ithe artd
tratinn from golnp forward. The court alse
conelodes that CMNMC kas filed to show that
il wan. harmed by the arbitrators” decision B
roeeed

= The arbitrators” rulings

[32] CNBMC arrees that the aehibeatars
fotled to male on statute of [Emitsbom® or
chaice of low guestions ar to igsoe § Wwritlen,
reasoned, opinion.  All of jeess cla#ims lack
merit. CHMC argoes that the arbitrators
refused o male on its statSte’ of [Emitations
deferse on the frgkdhy df the hearing and
aguin 3t the enddpl LCLYs case-in-chiel and
fatled o deridprarian choier of low i 7
and that the printrators foduee o fale an
these el profidiced CHMC's defenss e
case “y umely ruling would have permitted
CNME fully und [mirdy defend itzelf on the
puiivigazien in the case.” "™ The court (8 mot
persunded by this srpument becsuse CNMC

LES.  June % 1995, leoer Inam AAA o All Purties
Exhibsz 1% io Exhibri Vol 1 io CNMC's Modion &0

urar

IRS, ChMC s Motion io Vacate mi p. 1]
1Bn Lin Jyine ¥
Mocion lor leEr
1B

295, CHRMC flled an Emergency
wary Resirninng Oh with

DEREFUERCY § slleging thal the pendimg

esiing 8 TEDO o
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Lhereyn Mo 45-<341)1, whch Judg

IMeart Endrs Meus

L n' |& f45, the

Hrimam

308 #78 FEDERAL SUPPLEMENT

was not entitled to & predminary mling
every legal ssoe in the case. An arbitrating
procecding is less formml thon jodicie] B
tan, Orrovmer. B25 F .24 &t 1790, "Parties o
valumiary arbitrathon may nol Seperseposs
rigorous procedural Bmitsthonssen the vem
process desirned to svoid sueh Mditatiang ™
Foreythe, 9156 F2d st 1017 Wi~ Arhitry
tion peed not follow sl S Tieeties' of the
{pcderal courtn: it mogd only provide & funds
maentally fair hearingS, Geoemer, 825 F.2d mt
1200, <If the ardtrafors” decision rests oo
an sdequate haelCthen compladsis that the
paniel failéd to\address all faues presented
will nig ‘rendepthe proceedings ‘fundsmestal
Iy ualuir o justify disturbing the award.”
Fimgythm, 915 F.2d at W& CNMC doss not
glimgd) that the arbitrators’ decision “to carry
thege issues™ uontidl the end of arbiteation
yiolated AAA arbiirstion rales or that the
artMiralors decsion rested on an inadedgule
[iE 15N

[383-E5] CNMC mlso arpoes that despite
twn requests, the arbitrators falled to i=sue &
written, ressoned opinion.  “Tt has bong heen
settled,” however, “that arbitrators are oot
required th disclose or explain the reasons
underlying an oward ™ Antunme = Pruden-
tial Boche Securities, 90 F 2d 410, 412 (5eh
CEr.1090): AAA Comm. Arh H 42'™ The
arbitrators’' sward in this case {5 sufficient

1, Comciusion
[36] CHNMC has falled to show that the
arbitration avward was procured by fraad or

I8, CHMC's Mobtion to YVesair ad pp. 13, 34

18%. To ihe exient thor CNME & Orgemenis snes
be conssdered as imipiee SEC RS O the corres

ness ol anv legal or fsmual dewermipasions by ihe

arbsiragors. TRME 5 nor entrifed in relief ased
i such anpumeais. A ridake of lew ar fecl is

mauificien 16 sl aside &n aritrabon swarnd 4

orrt will nod review ol Indings ol
meryi determinaizons made = an arbviral asard
mibrss the award B nandesi desregard” ol
i lawi. Wik Swaw Jd& US &37
T4 50 VAT, IRT-88. 98 LE4. 168 {195Yh muer
niked B

IEDErm

. Kol o Quimas
LT E LT it Ecprii, Jme. 490 U5 477

109 5.0 1917, 104 LEJ2d 528 {I989) Such

afi adlegathan s acinber bern made nor oagab
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cluded, CNMC b failig
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ey, erred in foiling |
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@ifatary and abusive lin

eliminats Frivalous elmims

ehy speeding up and re
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t. B8 F .24 B 270 5y
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RAKTAS, 508 F.2d Wi 975

sE . 681, 112 LLEJd 2] 673 (18911
Iaﬂu]u 11 i= not the only means of prevent
h aLLENEVH fram alwusing the legal process.
LELC, & 1827 pothorzes the courl “io
meetion an attarmey (a8 distinguished from o
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Vitigaton." Calboun 34 Fid ut 1208 “Pun-
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E deflense '~ fd s (297 (qupting Hrowmning o
& Eromer, 531 F2d 340, 345 (Gth Cir. 18915

§ [45] H'.n':.n:_.: i:.arl:['ull.':.' cofsidired Lhe ar-
- pumenis rodaed by TCL in itz motion, L
opurt concludes thot imposition of sencbons
under Bule 11 or 28 ULSC. § 19274 ol
warranted.  Although CNMCe Moton)
Diamiss was dented by the couft, CNMC's
argumenis wers hob objectely usreasoen-
abla.

Sy TR

B. Attorney's Feey

[468] Inm its Amsnded Pettbon o Confirm
Arbitration Awatd T L arpues thal it (s
entitled to om\awamt of attormey's fees.  Ab-
BoAL EERCEEAFTQULNOTIZALNN OF 4N ECTeEment
betweén, e parties the “Americsn rule”
lesyen@ach party in lederal ltgation ta pay
ble_own” attorney’s feps.  Alpeaka Pipeline
Lo Oo v Wildermens Socy 421 L 240,
S4EAT, L-65, U5 5.0, W12 1816, 182425,
44 LE4A2d 141 (1975 Galmston Cownly
Nomgation Disf, Mo | o Hopson Towing
Lo, 92 F.O8d 358, 356 (6th Cir] 296 Bodomd
Morene & My Co v Rikmer, 41 F3d 997,
1004 (Bth Cir.1965), The eoniract= bebawan
TCL and CNMC
ney'E foes

fo not provide for sttor-

1. Excepdiows Lo (e ~A msranmm rae

[47] There are expeplbons to the Amer:-
ean rule. "Courts mav depart from the gen-
eral Fule thai each party pays his own aitor-
ey’ fees in ‘coses ievolvinge a common fand,
srtuntions where a party has wallfalby violpled

i ARBITRATION BETWEEN THANS CHEM. LTD. AND CHINA NAT. 11
Ciir om ¥78 FSupgp Ibé (5.0 .Tex. 1897

ion” Maremo v dowe S0 PO DG 1T o court order, and coses of fraodolent,

ﬂci.r.l"_l‘.ﬂ'.l'-. cert dewied, 408 U5 1028, 111 procndless, oppressive, or vomiooe son-

fuet'” Solond 41 F3d mt 10 (guating
Hollinay v Todd Shrpyords Corn, 664 F2d
15, 419 (6th Cir. 1881}, oeermled on other
grownds, Phillips v Mermee Concrefe Sirue
tures, fue, BO5 F.2d 10683 (Bth Qe 10Q00:
This is not such o emss hecausn. MM OO hss
mit vinlated & court order or “apged im any
frasdulent, groundiess, opffeRety, or vexs-
Lious conduct.

2. The FAA

[48, 48] The FAK doess not provide for
attormey's (pesLeflarty who B suceessfal in
confirmind \an arbitration sward i {ederal
pourt, Menkey Monphecourd, 17 F.5d 1007,
10086 W Cir. 15 The prevalling party
muyy/ neveribeless be entithed 1o attarney’s
feeshifi an actlon to canfirm an arbiteation
wyard if the opponent’s reasons for challeng-
ing the peard are “without ment™ or “with-
out justifieation,” or are legally frivalogs, that
ia, brought s bad faith to karass rathpr than
to win Ezeculens [nformation Sysiems
Ime. v Davee, 26 F.3d4 18514, 13381 {5th Ci.
1984 Notl Wreckimg (o o [efl Srother
hood of Teawstere Docal 771, 9596 F2d4 357,
53 n 4 (Tth Cird983y Colowito v Hockmey-
er Eguip Corp 605 FBupp 1482, 1488
B.ONY1985), Becanse CNMCs positions
are nob "aithout merit” or “without justelses-
tHom,” the court sonclodes that san award af
attorney's fees is not appropriste under the
Fas

1. The New York Convendiou

[0, 511 Cogrts have besn extremety re-
lactent to “superumposie] on the arbitrall)
process in a foreign arbitration award attor
rey fee applicatbons™ becnose they “could
barve & chilling effect on the artntrateon pro-
cear  idzalf” Nkomdwm Am  Keonsuronce
Corp v Seguros Law’ Reprbdicn, 1996 WL
GZELAT, mt =B (5.DLWNY. Sept.2D, 1956). The
Convention discourages signatories from i
posing eoels to the arbitrption process that
would discournsge s use, Ser Convention,
Art. I11; Skondin 168686 WL S22558, at "B
[cittng Artiche 11T of the UComveniionl. A
confirmine court showld therelors Dot award
atiorney's fess except i the most extrocedi-
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Skangrx, 156

Lt IFeumstances.  Sei
WL 2556, gt "B This court eonchudes that
ik e standard fnehloned by courts in

oNRlENtmE  reonesds for attorney's [edéd d6
FAA shomild

it mest that

comllrmution peions under the

NALE conowrl does o

TAA

copcluded that the
mol apply to this sctlen. Even

ymung. arpuends, that the TGAA dal ap

ale. ittorney’s fees wre not svailable under
thi Aet ar sther provistons ol Texne law. A
petuan W eplore® Sn arbabrabuon award Eives
s i nisw exuse of petion for which themp
basss for recovery of GtGE:
nev's fees, See Tex Heviliw, otal Afn, avt
CFGren, 574 5.W.24 TG, JES
Texdpp—Houston [14th Digkel, 1584, " wmid
i, 515 U8, INE 116 5.0,
574, it LEASd 529 [ISOe) " Babeock &
W ilena | PWAC Lid, S6Y 5.W 2d 25,
1538 | TexApp—Histnad]4th Dist | VEHEE,
Wt denisd; Kgrmocy Firgt {lmiioros
ired o Anabim 6T WS T, Tl (Mo

(gl
d Tell BLALCHOOTY
Pil |

Lo, —A Uy N8, writ refid nre.)
Lt et
Dl premudgment interest from Al

wusiobi, 115, the date the arbibration awar

wwms enterel, amtl postjudpment interest Do

i Tireal judgmment | Ui

the date of eniry of

kg CHMC resporets that gwnrd ol
imteresd iz not warranted and,

WHrTH

e | ST I
ntisf, 5L

11K, Lhe

Ierhatively. that &

shiald Fin from Oetober 15

tbeudline announced by the arbitratoms lor

pasmment all the dwand

i action S oo

« FAL Texas aw gow

|33, 54] [n
rating wveardd under t

it LI Ed e v ) Nirress

diversity of

= il L el i
rmn 1L FHEE O

FSaetan I8 bmmed of

KT
Eremtore Fuformadion  Sys-
- = Wy = =
28 F.a3d 1314, 1S

n Lhis ciuse, LOWEseT, _||:|'|:.|:||'I:-.|r.

tizenshi
1eITs, ' i
NEAL Y
tased on o federul guestion. CHMC's sis-
he FS1A. Where o cuuse al action
federnl law

LrisEs stallle

HPET & Eleril

poverns the scope of the remedy nvailshle t

978 FEDERAL SUPPLEMENT

miuntfTs incloding Whisthissr preldEmiend
lbowed apd nt whatl rate. Horss

-
LEredt 1B

) I j™
imeg Lo, =

As the Honsen eourt nobed

Eowevpr, that

[zhack o ralk ffien beads back u
state law., While [bege B4 penerally ap-
plecable fodernld statutn governing poet-
judgrmeent imerest wer 28 1150 & 15610,
SFLlEnl SAaD gUVerming
projudgieent Wterest. ) [The defendard
wial @t paly the mie sel down In the poe
|afigment interest statube to swards of pre

jndgment imterest, This Uourl, Boweser
Run alrendy relected that
['mited Sioten ar rel Cmedom o Rendoldl A
Ripks 17 F2d 1188 &5th ClelS87), the
plaintififs in 3 Miller Act case sought an
;:rll_'lur‘l;'_'1!|| nt Entocest
gt that

EnETe 1IN I

position

dudpe

award ol
Wisdomn wrote for the C
[Blecsuse the right that |the plamed]
assprts im this seton is provded by
the Miller Art [a federsl statutel th
seopie of the remedies afforded that
right i= 3 question of federal low, The
amount. of prejudgment  Inberest
festeral law

therslore, & guestion of

Pecise the Milley At &2 silent on Lhe

issug, however, state low & an appr

printe souree of pokdanes n this

case, the applicabde siate law 8 that
Toxss

fd @t 1193 (footnotes omitted) Like the
Miller Act, ERIEA & silent on the sSsae of
prejudgment  [niErest
Cogrt bolds thal when awirding projudg
mens interest @ an sction brougnt under
ERISEA, i i sppropriate [or the district
court o Jook Lo slate Ew for puidanee in
determining the rale of nietesd,

Arcandingly, this

flomeen, 940 F 24 at 504,

[55%]
FSIA (aong wikh the
York Conweniion) i
prejudgment.  interedt
proach approved in Hansen and Conion it

Likke the Miller Ast und EEISA Lk
“AA anid the MNew
gllent on the issor of

Following the ap

therefore appropriste to ok to Texas law in
determining whether prejudgment. interest

eourt concludes that ar
wird af prefudgment interest al an eguris-
bl rate of 105% compounded snmoally @ an

oriate, The
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The

B S i e

SR g

#’r_’ 98l aTrmung the

ARBITRATILN

Lia s I8 F Supp. 2
propriate 1 lris coes See Homarn, S0 F 25
destrire eourt's nward of
(8T ¢ i

prejudgment inten

e g 1
- ped (104}

o 10, 1D

el dreemid Jaiderea

E Son

The ostrict court’s jdgment oo
F 5 .I.I."i:"!!"'.l.. BwErd = o e the same oflect,
In every respect
LSé& SO,

T A

B 1N 80Y GLhEf g pal=il

enteres and postjudgment o
feresl 5 L= governed by statutory mie

i B 14: Womtle ¢ [pper Decl
FSupm. 19 0. Tex.]
by, the eour will award pos
est on the arbitration nward from the date of
the £=al mdement at the current federal
satuiary e, oee I8 LLEU I SLial;
Mantie B56 F Supp al T,

rei 1T Accomding

irment intor

Conctnsion and (rder

VIL
A CUril Action Mo, H-95-1114

b L]

In aceovrdance with the court's concl
that CNMC & an agency or instrementality
af the People’s Republie of China subjes o
ihe F=lAis
tr, thal service of process was approprids
ander Ee FSIA, and that ihe courl b
jurisdicdion onder the FAA and e New
York Corventon, CWMCs Motk e s
miss TCL's Amended Petitiog T\ onfirm
Artitration Award (Docket Bgiry Moo 12] 1
DEMIED., Becawse tho togn his rejectod
CXAC s prounds for s@icafing the srbitrs
awmare acd has conclided ghst TCI ekl
ted to an entry of\Jodgment confirming thi
aromraton award onder the PAA and Lhe
“ew York Comention, CNMC
Vacare Arpitration Award (Docket Entry
14 & NESIED, and TCLs Amended §

Qonfirm Arbitration Awnrd
Exeeg\ Moo 11) and Maotlon for Order Con
Sdine Arbitration Award and for Entry

excepiions to soversgn imman

Ma

155 A coer b allmeed the paris
A vt 1A FUDMEADRGE nemerous Grcis ol
SET wTIEL rrzigrnaly n i 1k
=T sk L1} ngl ETTIE
e wnd Ovdes if T RAs ra
Lol Cofmble Tl Pag
ol OFsTang & slg i e
cErCh Lo '
== pidressing the p
e ol the sheey TRail ||

HBETWEEN THANS CHEM. |

fol (8.0 Tan. |99

Motion o

Dinchese

I AND CHINA NAT 313

LB ANTEL

Dockst Entry Mo

{oticn for Sanctions

IMENTED, and

Thispovers

SNEL Jl) S

Comtirmae

4] is DENIED.

LN

Dacket Extey Mi
B, Civil Action No. H-95-5553

this Memorandom and Order
e all the PETRIAE nafio

=
P CEIEE Ar
the ronrd has mal

il
related issees, the courts Order

msoddating | Mo, H-20-%%5d
with Crvl Acton Mo, H=86-4114 { Docked Fn
try Mo H-#56—41% and
Docket Enotry Ko, 4 o Chdl Awtibg Mo, H
and Drder withdewing \ihe refer-
the banlruptey cofet (Daocket Entry
Acthon WMo “H-55-5553) are
VACATED. Adyfsary Wo. 954153 and
Bankruzptey No. B-MSE33-HE-1 aprain
HEFERREDNto“Sie Bankruptey Court for
further prgeesdings consistent with this
Mlemopandmem and Crder

baskrupte

vil Acton

& in Civil Artion No

smee b
o Zoim Chal

.5, Crall Action No. H=096-0165

CHMC has pending an argeably walid mo-
finm to pemand Chdl Action No. H-T={168 o
1he Slike LS SOl Based on the eoart's
fulings in this Memorandidm and Urdér de
nyving CWNMC:s Motion to Veests m Ol
Action Mo, H-85-4114, which =
relie] soupht m H-96-01066, the court con
chudes that the claims raised by CNMC in

the 82

the removed cemp hove been mooted and that
1 '.'u|.|||:i :‘-I_l 5 Waste il lel'ill_"_.|| FeRrTeE L
a siate distriet judge o become fa

FNEERY

reruine
miliar with the case and this coart's
then,
ismisd the came bosed an

Memorandum and Chrder and adl

proqabality, b

wdicein  Accordingly, Cidl Action Na

50168 will be dismissed with pr jadice as

Jagta il

i1 m poasable ibad some argumen

s showld assurss il [zl

vtk ed

o expressly addres lar arpumen: 17
L Memorandhim snd 1 griirt
ilgemes lar the &rg arked sathcier

NI Ordinghy

gy dlisoDirages e pariics [om s
derative based on ary
e could Faw

sy roised
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FINAL JUDGMENT
In scrordance with the court’s Memoran
dumn and Order. the coart ADJUIHGES that
¥

‘hiemical Limited recover froam China

Matinanl Muochinery Import and Export Cor
parntionr the following
1) B 44T, 0652,
2] prejudgment interes? on thal amoust
it the rate of 109 compounded snmank
v from Detober 150 1956, I:':r-nurl- Lhi
dule ol fus jedgemeEnt,
1 poalukmEent imierest on prh mmnunis
ul the rote of abS% per anmom, and

¥ poets of eourt

This is 1 FINAL JUDGMENT.

NEC CORPORATION and HNSX

Superromputers, Inc.,
Plaintifls,

¥

I'NITEN STATES DEFARTMENT OF
CUMMERCE, ef al, Defendants,

Crav Hesearch, Ine, Defendanmt-
InmEErvenar.

Slip Op. 97-117
Conrt No, 96-10-02360,

[Imited States Coort al
Internntional Trade

; =
Aog. 30, 1997

Foreign compuler manufaciurer com
marmoeil srbion B8 enjoin ;i:'|'.:l'll'.il'.l' 1
mmeree from conducting antildmping in
pstgation. Following trigl. the Court
niernational Trade, Popuoe, ., held thet De-
martment's octxn of advising Mational Sei
enee Foondabon (NSF) reparding foreigm
marnmdacturers bid 0 sEpply compElers o

veemErch consortium [fonded n part by NSF

SUPPLEMENT
el nal present rEK of prefudEment iR D
partment’s antdumping imestigation.

Permanent mjunctan demnisd

1. Customs Dutles &==21.5(5)

Iaformation nol ploced en pecord may
pot infloence suteome of anfdumpeng tnvest]
pation or be considepsthioe purposes af judi-
clad roview, Tordfl &t of 1520, § S16ALES,
as amended, 10US.CX§ 1516abiiE).

2 Cuastons. Jhilses T=84])

For\juris@ction to sitach porsoant 1
residia jOrisdicthon  provision of Couwrt o
lifernational Trade, relief onder anoiher
gottion must be mandlestly inadequate. =S
USCA § 158100

1. Constitutional Law 2=118(1]

Before sdminsirative actbon nplicates
copstitisteonal diaf process concerns, that ac
tion muet deprive party of life, BEberty, or
property. US.CA Const Amend. 5

§. Constitutional Law &T18(1)

Projudgment clnbn agninst sdministrs
tive apency based on dee process cloose pe-
guires that court first determine whether
protected property or lberty interest exists
bsefore determining what procetures are nec
eseRry to probect thail interest [I5.CA
Const Amend. &,

i, Constitutional Low &=F5§
Custivms [Dties &=21.55)0
Farelgn mantifactirer did fob have oue
prosess mierest 0t stake in antiduemping o-
vestigation and eould thas not maintain pre
jmdpment claim srainst Depurtment of Com
meree.  US.CA Const Amend. &

i, Administrative Law and Procedure
=114
Hecogniton of matiutional bias clalm is
approprsie when structaral inflrmities with
F body renoer 11 Blased s a

1o deciicnimkis
matter of Ew
7. Administrative Law and Procedure
=il4
Where no stroctural bias eosis, ensire
Frodp of A0]UCICAsOrs CANNGT e QISgIEalilsed
wholeaale solely an bass of lleped @etty
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