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UIIlTJID BTAT118 DISTRICT COUII'l' 
BOUTIIEIUI DIS'I'IlICT 0' II!II YORX 
-----------------------------------------X 
DAY! NOlllBRllOUS IlE'l'ALB COIIPAIIl, DAR 
IIOIIrERIIOlJI IIBTALI COIIPAIIV ,tUOU • 
8X1'OM' COMPAIN, anot II17ANOBBI 1I000000000000s 
IIZTALII COMPANY, 

Plailltiffs, 

- against -

TRlrIGURA BIRB1R B,V" 

oat.Mont. 

-----------------------------------------x 

A P PEA R A II C Il d. 

rRB!HILL, ROOAN , MAHAR 
Attornoy for Plailltlff. 
80 Pine street. 24th Ploor 
Nev York, NY IRRRS 
By : PETER J. GIIT01ISKI, SSQ. 

IIILLIM L. iI1J81tA. JR., 180. 
O. MICRUL BRYHBR, BSQ. 
!U COun·.l 

RlALY , BArLLII, LLi' 
Attorney tor Derendant 
U Broadway 
HIV York, NY 10006 
By. RICIIAIIb V, 8INOLB'l'OlI, II, ISQ. 

• 

SIWII M. RUilIN. BlQ. 
.Qf Cgunael 

• DAYE 

o P I II J 0 I 

90 ely. 9140 'RIB' 

• 

• 
.... " D.1f. 

P1aillt1ffa oay. lIonfurDll. N.tale CDJlPBllf, DIY. 

lIonferrau. Natlla Ca.pIllY Iaporl • lIXport CDJlPBIIY, &lid. IlIIlI\IlIl\l 

Mont.rroui Katals Coapany (collectively . "Day_ Nonferrou.") ba~a 

.OVed to COllUra 1/1 att.oIIJIont ordl .. d by til. Honorllbl. Barbare s. 
JOllea on Daoaab.r 3R, 199' II\d, January 2, 1991 again.t defendant 

'rraf19W=' Beheer B.V. (hereinafter. ''rrIUgura' ) and to co.p.l 

arbitratioll. Tratigura oroac-movi. to vaclt. thl attacllllen~. 

0ppOI.. Daya HOllfltTol18, a .otion to COllUra, and oppa... ~ 

Ronterrou.'1 .otion to compal arbitration. 

Par tho reaoana •• t forth b.low, til. Clourt Illjailli 

'1'ratigura trooa rocld.1ng thl tund. that havi bOln attaohad pondirtg 

tho outoolle of fUturo litigation or arbitration and ."'1'01. tile 

arbitration apaDitically provided for ill tho parti •• ' oontraat. 

D' "nll' 

Plaintiffa DIY· Nonf.rrol1!l Notal" COllplny. DI~. 

1I000f.rroua Netol. CO.plny Iaport , loport cOIIplny. In4 IIIUongcl!i 

MDlller"",. Netolo cDllpany Irl bu8in •• 1 ontltl"c loo&t<l<l in xitutiolu 

Hlllllg.bi, proy ince at luboi, Chin •• (Pl'. conp. t 2). DaYI 

lIonflnvu.'. prJ •• ry budn ••• involveD purobaaing and •• Uing 

nallflrrOUI .Ital •• including copp~r concentrates. (.llI....) 
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Dtltondant Tratigura 11 • trllUn., e..-pany organbad in ttl 

Nethorland •• (Def ' . KI •• p. al. It aaintain. it. prinoipil pll~. 

ot bU.in.SB and aain oftiol in Lu •• rnl, SVitlerlond. (~I 8int_ 

un it has bun 1n the !lUlin... of vorldvlde phyoical bu~k 

ooaaodity trading. (I4.1 

Irlor Irpo •• 4i1ql 

On Deel&b.r 30, 1991, DaYI Honr_rroul, in rl.~on •• to .n 

alleged breaoh of a oo.oraill contract by tnfi'1Ul'A, rUld I 

r.' it C .. " t -r ("\to ..... ' .,-... u ... t4 ...... ft" .~\a ... "") f""""'''''''' W ~. 

,rad ... l Arbit~.tion loot, 9 II.B . C. I 1, n DII., ~nd tho convlnUbn 

on t~ ••• coqnitton end Inrorc ... nt of Porolqn Arbitral Award_, 9 

u.a. C. I aOl, Ill; l1li. (thl ·Conv.ntion"). Sp.cifically, bl~e 

1I0nferrOlli requested .ntoro ... nt ot alau •• 18 at the contr.o~, 

which provid •• for arbitration ot any dilputOI ariling out of ~e 

oontract to take plaoe in paria, 'ranee. (Pl'. co.p. ,171 . borl 

HontorrOll' chiao that ito 4U19" lrl coll\>rlsed ot (a ) ~. 

diftorlnco lIat .. en thl oontract priae and tho value at tho oarga .1 

received, (bl la.eee rolated to ouot~, value-added ta~ and o~ 

consoQUential d .. ageo, (cl lOll" .t ... ing frOll the "brlach of \:II­
guaUty .pecitl.oatian8 •• t torth in tho oontract,' (d) thojl.r 

Intioipat.d arbitrAtion ooat., Ind (e) intere.t. (PI'. coap. P. 1-

71. This total. v.ll over $a.5 a111ion d.llar •• 

~ 

• • • 
In th& C01D»Jlint, DaYI lIonterrOllI requa.tad, .1ntu: a1.I.4, 

an attacbDant ,.,.tnat fundi h.ld by Trafiqura 1n I.veral Hew lo,k 

blhke purlulnt to Hev York'i C.p.L.a •• fa01 and In injunotian ~ 

the for. or I t.~rary restr.in~ ordor pureulnt t. rId. R. ciT. 

P. ., and/or the Unito .. caomercil1 Cod. Artiola 5-114 prooludLt9 

Trlttqura (or Trlfigur"e bankl fr .. dravin, dOIln a letter .' 

credit that VII •• tabU..had WICIor ~. contrlct, (~It" 11, If, 

20(0)) • 

A tuparlry r •• trdnlJlq ordor VI. 9rantod by Judg. Jon." 

~'tt.".. h'\i fO:\." ", ,<tot.""" " ....... 1""'." "....,..4'i~'.,· .. ~ ........ "r .... ·." .. A .... ~ .. ,. .. 

, l.tt.r of credit. RgVlver, Jlld90 Jon •• , apparantly doubtfUl th~t 

tha restrainlJlq order would be offeotiva vhan • China •• bank v.e 

involved, alia iuued an U put •• rder of Ittachaent. TIIia ardor 

attached tund. b.lon,ing to Trlti9llra II thoy pa ... d thnnlgh 

vadou. Hew lork banks. Th. ha""" warl ordar"" to •• he apd 

athervill ra.tuin Tratiqura'l prop.rty 10 U to latt.ty the au. Ilf 

$ 2,44',111.00. Caye 1I0nfenoue .. aw:ad the .ttaohDont vith l1li 

.Icrllll fund of t.o, 000.00. 'laintitfa then loved to contino I:tJc 

arder of athah ... nt on Jlnuary 30, 19". Thl aotion v.s hoard 0Cnd 

tUlly lubalttl4 an March as, 1997. 
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'1'11. fach oot forth ~ol,", an bua4 upon th. Iftidav~ 

and _ounda .ubaitted in lieu af a flctual luoarin<1. Or! or ab<jut 

April I, 1996, Daye Honferr.ul entered into a oontnct. vtth 

!'nf19\ll"& whiob providad that '1'l'af1quta vould .hip a clrt.in 

quantity of copper conc.ntrate. to oay_ lIantanous. (Pl" COllp. ! 

•• , Def'o Rap. II ... p. 5) In return, Day_ lIanfenDu. K,tn. 

coapany xapart and Ixport Caap.ny op.nod 0 latter at oradit v.th 

til. Bonk at COD\IIIiootiona in CIIln. to cover th_ haunt dUo WI .... 

tb. contr.ot, inoluding oc.an froight, insur.nce, .nd o.~o co.t •• 

(Pl" Caap. ! 5., D.f'a R.p. K ••• p. 5). 

'1'110 conUaot apeolti.d that tho oa~o v •• to be .hipjla4 

trOll lAo VentaJlllo, ChU. t. Llanyunganq, Chin., .nol that tile 

.hi~.nt hod to bl .Id. in on. lot and b. ooapl.t.d durin, ARtil 

1911 provid.d (I) a " .. orkablo lAtter of Credit tully .ccept~l~ to 

'alllr" .... r.coived by Trlfiqura on or bafon April iO, lee. and 

(') an appropriata v •••• l v •• a.ailabl • • (PI'. Ex. A). Although 

tho l.tter of credit alia .tata4 that tho .hipllant .Ult be 

o .. plet.1l by tho end ot April I"', it did not .peoJty that the 

date vaa aubjlct. to any contingonolea. (PI'. Ix. C). 

Trativura InlMed with tha oa .. n ou-der cCUII1. 'ud 

AaeTioana De Vapore. a.~. I"CRAV·) to bav. tho v •••• l HI' Jo.l.i 

p.rtora til. c.rgo .hiJ'l'ant. (Pl'l ccnop. ! 7). Bovavar,. ~1l~ of 

4 

• • 

• ladinq VI. not . hw.d until llay la, 1196. (P1'0 It. R). !'he 

yes.el •• t •• i1 troa Chill that SI •• d.y. (PI" Co.p. , 8, Defls 

a.p. II .. p. I'. 

Day. "onforroua h.. pra.anted avldaneo that P.v~l 

Glllwkiy, the lI .. tar ot tho JoU.i, VII. Ipproached by • 

ropro.ontativo Of TraUgura who roqu •• tod thaI: bo ake alter.tia" 

to clrtain dlt.. in bl. lag book bo .. us. "the bad oopp.r »arkot • 

bId roJl4erod ..... prabl .... vith the .al.. [tiO) of the ca~o'. 

au GUlin.kiy Atf. !le. H. Aceordin<1 to Gudn.kiy, he d.ni.d 

'1'l'lfiguro '. raquOit. IIhUI Day. lIanforroUi olai .. that tht. deity 

. alone const! tuted • lIreach ot the eontr,at I Pl'. II... p. 41, 

Trltlvura olabs that it .hipp.d tho IJoodl in ".oooNano. with t .. 

•• la. contract.,· beeaull neither contingenoy .pec1tbd 1n t1I. 

contract bad b.en •• t prior to April 30, 1196. (D.f', Mam. p. 3" 

Daf'. JIll" M ... p. 5). 8p.olfiel11y, Tratiqur. claia. that tho 

lett.r of oredil: wa. not fihally aaoeptabl. to !'ratigllra until lI'y 

21, UU ond that tho v .... l did nDt bocD •• availabl. untll K.y ID, 

It". (Po.on beol. II, ! 4). 

Dayo Hont.nou. claiu that HPrdle •• ot tho contingollCy 

prOVision., thl .hi~ent '. delay oohstituted a breaDb ot tho 

contract, in port beaaule, undor 1n9118h lav, • d.t. specified in 

• letter of crldit gote "written into" th ••• la. contract a, tho 

operative date. (Pl'l SlIr--a.p. 1IeJI. p. l-4,. At thi' point, DItta 

lfonterrou. 481_, Trltiqura val rlced vi th th. H.beon'l ohoicl of 
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either alterin;. the bill of ladin; to reflect an earlier 10~4iJg 

date or relinquilbin9 all right. undor the contract. (PI'a II ... ,. 

5). loth pattie •• gree that u~on raaeipt of tho IIay 10 bill .f 

lading, Tratigura por.uld.d eGA? to raia.ue tho bill vith an April 

lD, 1'" d.ta of loading. (Pl's II ... p. 5., Def'. Rap. Me •. p. 7), 

claWng that the alteration vas nloee.ary to 'anaure th.t it vould 

be paid for the voods· If tar '(hllving c..-plied vith it. aide of 

the borg.ln." (Def" Rop. II ... p. 7). 

A"oord1ng to Doye ,anferra •• , 'nlfigura ooUld not obulb 

turther aUer.d docuaents traa csn, and thorefore .gents of 

·Tr.tigura went aheed and .. dl oth.r n.c •••• ry alter.tiona 

th ..... lva., Inclu4inq .. t.rhl chang ... nd a tor9.d shippoz '. 

dgnlture . Tratigura ba. not denied that It ondor •• d the ahippOl" . 

oignoture. Daye IIantarroul .lea .sinhln. th.t Tr.figura per.ua.1I 

tbe M •• t.r of tho JallDl to .ltar th •• hlp" log. to .how th.t tha 

coppor .bipeont did, 1n tact, bogln in April. (~J PI'. IX. H). 

'1'nrigurl elrev dovn on th. l.tter of oudit fl'01I on~on 

link at IVit.or land (~8rlin.tter ODJIM) on IIay 2', l"e, and on 

that date UBS oucceedld Trafigura a" the owner ot the riCJht to 

payment under the l.ttar or credit, (lAL at p. 1). 

Acoordin, to Day. Konf.rroua, ~ratlgur. .~ed 

fraudulently baeau •• , durin, April and Kay, the aarket tor .a'al 

oaoaaditiee tell .blrply Ind In outriqbt br.aCb at tho contract 

& 

• • • 
I11III14 have left Trlti,ura In po .... don at the devalu.d copper, 

thu. rlqulrintJ tha altlration of the .hipp1n; dOC\lll.nt.. '1'b. 
vaasol arrlve" in China on JU1110, IU. and be'lan dhcbarqing Day. 

Nant.rroul'. car;o on July 12, lV'I. (paBon Deal. , 15). 

In Augu.t U", Daya Nonfirroul lilted Tratigura to extend 

the par-nt on the letter of crecll~ tor 120 daYI. At Tr.figura'lI 

roqualt, UBB agreed to oxtend the roplyo.nt data by tbe rOq\leat~ 

120 cl.y.. (Po •• n Decl. , 16). On Augu.t 13, 19'6, tn. link dl 

C0IIIIIIh1..-Uana contin.d th.t pIY"Ont ¥OUld b •• Id. dir.ctly to the 

OBS on Dec.-ber 27, 1996. (14.) 

upon an application by Oaye NonferroU. allegin; fraud ~y 

Tr.figuro, a re.troint v.. put in plac. by the Peaple" 

Intlra.diate Court ot BUangshi vhich h.d the .tfeot of prlcludin; 

UBB fro. aoll.ottn, fro. tho link of c .... ""icatian.. Par 1' ••• 0 •• 

that ara unclear, tho re.tulnt v •• ro.c1lllled by tho chin .... Coutt 

on Dea.-ber 23, 1'9'. (Pl" Sur-Rep. He •. ~. 'I. On Decaahor 21, 

Day' Honftrroua initiated ~.~. prooae4inq.. JUdge Jon., grant.d 

tho order on Decob,r 30 de.adbad above vhioh aU.obed fund. that 

would pae. thraugh variaue Nev Yarle banb in tho IVAnt that IIB8 "". 

succesaful in draving dlMl, On the tollowing day, Judgo Jon •• 

ordered. teaparary reatraining order that ~roalud04 Trafigura trDII 

drawlnq clown. 
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• Accordillg to. DaYI lIonferroul, UIII/lrlUqurl drew dDIIII all 

the lotter at credit in early Janulry It97, end thUI violated th~ 

teoporary reltraining ordor. FUrther-oro, Day. XonferroUi Ollil~ 

that thl procoada vorl not routod tbrougb the lew York branch at 

tho oaa II oxpeated, but diroctly to USS' •• uricb branch, an4 tbu~ 

Judgo "anll'l Ittlchaent order wal luooegefUUy alrOllllVlnt.d" 

(Pl" Ken. It 111 Juakl Aff. , If). 

Aaoordlng to Trafiqurl, Day' lIoaf.rroul did not .tta.pt 

to obtain ita Itt,ohaont ardor until DOcuber 30, 1996, threl da~ 

atter the paraent on thl Lotter of ar.dit wa. lot into lotion. 

Bank... 'rl'UIt o .. panl' and tIlIS'o IfIV York brilloh d~d 

roaalv. aos. fUnds ro.ittllS by veriou. unr.lated third plrtie. tdr 

tho credit of Trlfiqura (Julkl Aff. , 11), which val" let IIi40 

pur.uant to tho Ordlr of Attacbaont, and Tratiqurl VI' forcad \0 

palt aeourity . 

bllp •• i'l 

Jg1»A0tlpI i. II lp,rgDriat. IIItIX 

At thl outlet it .hoUld be noted thlt evln though tf. 

CORYentian is aillnt II to Vbether courto have thl pavlr to ordtr 

provisional r •• odies in oid of arbitration pursuant to tke 

convention, the seoond circult ha. hold thlt thlY do. In PPrdln, 

8 

• • 

• IDg. V, M.l11 Milk PtQ4yqtl Cp., '11 r.24 .22, 12& (24 Cir. 1"0,. 
tha court blld that "ent.rtaining In .ppHeatian for a prelilinary 

injunction in 1i4 of arbitration 10 cOllliotont with the cOIIrt'. 

power. purlulnt to I aO_," Ind thlt ·[tha) CI)ntertaininq totl o~ 

.ppl1olt1on for ••• (I pravidanll) _41 ... .h not pr."ludlll 

by the OOn".ntion but nther ie cond.bnt with it. provbiolll .n~ 

itl Ipirit." JIU I1Ig Alvl!!!!l 8bhmlnq I, Delta ,.trotalll (U.8.1.j 

l44.., 171 r. BU"". 4U, 487 (S .D.R.Y. 1994) loiting ImJlI iii 

grantin" prolh1nlry injunatioll in aid at Convlntian~ov.rnojl 

arbitration). 

B,ving therefor. .okno"le4Ved thlo p01llr. tho h.", 

.rbee .. to Vbot body of 1." diatot .. Vbon a prov1aionol nao<\y 

oln b. 8IOplaye<l. Trafigura .Iekl to vacat. thl att.chlient on tI1' 

grounda thlt RIlla .. , rod . I. Clv. P., 10 cantrollinq. The RII~e 

ltat.l, ",11 rl».di •• proviaing for t.i.ure of • • . proplrty fqr 

thl pUrpal1 of aocurlnq uti,foatlon at thl jUdgaant ultl .. tely ~a 

b. antlrod in the action ara ,vallibl. under the aircuost.nc.. and 

In thl aann.. provided by the IlV of tho .tate in whieb t~1 

dl.triat court 1. hold •••• ' red. R. eiv. P. 14 . 'l'rIUgu,o 

arqu.. that Rev York lav prohibita .tti~.nts ill ai4 Of 

arbitretlon governld by the convention. I!I cooper v, AbU, .. Dc 

LI !!gt:pbtglno, 57 1I.1.2d 4DI(Un) (holding that C.P.L.R. I UU 

do,. not ""paver • aourt to baul an ottooluoont in aid of 

ubltratian In situation. govlm.4 by thl conv.nt:ion)1 IIIIlCil 

Dumb .. telbort, lng, v, BUlbulon, 139 A.D.2d 323 (lat Dep't 191.) 
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(toHDl/in,l:RAIIlU: in holdin, that O.P.L.II. J 7502(01 .i.Uarly doe_ 

not espowar • court to h.ue an .ttaahaant in liel of arbitraUon ill 

.ituatlon. governeel by the convlntionl. Therefor., tho arguman~ 

tollows. thb oourt h.. no recOllro. oth.r than to vaaato th~ 

attachment. 

How.ver. th. aourta in bOth thl IRI4ID ·and AlnOIl, 

Shippibg doci.iona applild provi.ional r ... di •• ~ithout aaktnq anr 

r.ferlllc~ to 1I1~ York St&t. la~. S •• king to Giatinquilh th ••• 

ca.... Trafiqura not •• that th.y d.al with injunction. undlr Pe~. 

R. civ . 1'. 65 r.~ar than attachaanta under Rule 64. 

Th. IIS!t4ID 11111 AlyUU1 elecilion •• U10nq cther., not. tholt 

the dl.tinotion betv •• n an attac~lnt i •• ue4 undor Rul. '4 and 1ft 

injuncticn i •• u.d unclor Rul. 15 i •• blurry Dna at b.lt. Althou~ 

Rul. 64 purport. to apply to ".11 reaodl •• provldinq tor •• ilur. Of 

per.on Or property for the purpole of aecuring alti.taction of tho 

jud~.nt ulti •• tely to b. ent.red in the action," '.eI. II. civ ••• 

'4. in thi. circuit a court "llay ialue I. praliainlry injunation] 

to prel.rve aGs.t. al security tor a pot.ntial ftcnetary jud~t 

VIIlr. tho Ivi,lance lhove that I party intendl tc frut.rat. lilY 

judqaant on tho .orit. by .aking it uncollectible." 21.h1110 V. 

Zooll.toO pipperti ••• Ltd., 18 r.3d 77. 17 (24 Cir. 19961 (cit~ 

Gelf'nd V. Stone. 727 r. Supp. 'I, 100 (6.D.H.Y. 19191 (citinr. 1n 

turn, "gublig of Pbilippin., y. ""rgo •• eo' r.3e1 344. 356 (2d Cit. 

191'11: IJUl JlJlR 10 tI ,.It. Pr,xllr. Ing •• 710 r . 2d 405.41' (24 

10 

• • • 
cir. 19151. 11 thollgh tho .ffeat Of In injuncticn i .. ued unelar Rul, 

n .ay, in practice. b. no ditferant than the effect of a/l 

attlchalnt orelar hluld under RUlt 14, prejUdlJllont .... t 

sequ8lltrationl or. cOUtonly .a41 plU'flUant to Rule 15.' Thu., thi. 

eourt .,y proceed to an Inaly.to of whether I\len an injunction 

.bo1l14 ba i.luld in this 01 ••. 

a ".1i1lllE! lo1UPotig",. ",r'pt •• '.E. 

The stan4arc! tor granting I praliain.ry injunction iii 

thla oircult 10 (11 a Ihaving of inwparabl. injllry ond (21 either 

!a, a likeUhocd of IUOC." cn tho •• rit. or (bl sUfficlentlt 

seriOU! qul.ticns going to th •• arit. to .ak, the. a fair qroun~ 

for litigation Ind thl bllanel of hardship. tipping in favor cf th, 

_ant. BIll!! y, Schleqll, 11 r.3d 1005, 1010 (3d Cir. 19,." 

LauEw.e", y. 14 •• amp. Inc'" 914 '.24 131, 138" 36 (24 cir. 

1'9211 BEC y. un1tund SAL. 910 r.2d 1021. 10l, n. 7 (2d .Clr. 1'9011 

ClttbJDk 8.A, y. 8yl,04 (Crl' Ltd •• I" r . 2d 93, 97 (3d cir. 191"~ 

'l'ba 1II0wi/lg of irnparabll hara 10 • tpJarhapB the single 'Ol~ 

i.portant pror.quiaih for thl ilillanoe ot a pr.l1ainary 

injunction.- citiblnko M,A, Yo Citytru1t, 756 r . 3d 273. 275 (30 

eLr. 1'851 (~ctinq Dell • Bqyell! Maliya Cp. y. Ma •• l Supply Co, 

~. 119 F.2d 42. t! (2e1 alr. ItI31'· 

1. Por. t1KIlllt oxtooli.,. dhwllian by thb oourt at :t 
ovlrllpping rcl.. of Jtu1.. 14 and 65 in thf. oircuit. and othora 
III ""on 'bodlrt pi.trict 9QUbpll "nn ton !»n4 y, K •••• n, 1997 
323077. It '4-B (9.D.N.Y. Kly 1, 1"71 (sv •• t, J.I. 
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• In till. aircuit, IltllD\l9h injud.1 oo~en.able ~ 

lonetary daAag.1 ordinarily do no~ give ri.1 to irrlpar.ble harw, 

l1! PI.bliln, II P.ld .t 86 (aiting IarlY y, wltton.l union Pi" 

Inl. co., .34 '.2d 30, 3~ (2d Cir. 1"1)) , "a deaonltration of 

intlnt to fruatrate a [aonltory) judCJIGllt Itill lati.ty tII~ 

roquir ... nt for a ~relilin.ry injunction of a . holling of 

in-parahl. bora." g.aond, 727 r. 8upp. at 100 . The f.at. AI lel 

forth ahovo conatitut. oucb a .bowing. 

rirat Of aU, 10 daterain10g vII.ther a party .aalt1ng an 

injunation ba. IUffioiantly ahoved thlt a dafandant ia likely td 

frultrate • judqaent, oourt. ban considered both evidancI .. t ; .. ( 

fraudul.nt activity a. well la lVidance of affo~. to love alllt~ 

~ut of • 'Iivln jurildiction. All puhlhn, II P.3d at .7 ("plying 

tbat "an inferred 1ot.ntion" to fruatrate a jud'1lIDt can 'Iive ri .. 

ta a l1lteUbood), G!ltJlld, 727 r. supp. at 100-01 (holding that 

"auhatanti.l lVid.ne. at (d.f.ndant'l) Pllt traudul.nt lotiviti •• 

. . • indicat.[d, cl.arly that [dafendant'.) palt pradilaation for 

deoeptive and fraudulent pr.otioll [would) l1kaly 

aonUnu •. "I. 

In tha illitant ..... , 'lrativun patluld.d ClAV to lailla • 

bUI .. t lading vIIiab utleatld In indotnat Ihippi"9 date ot Aprilr 

'0, 1"', prlauaably to ca.ply vlth the Undlrlyinq contract. 

u 

• • 

Whathlr or not tit letter at ar.itt dote 8upplant04 th. 

date proyid.d in th. contract (vbiab wauld rl;oir. applialtion at 

Inqlilh contraat lav), Trafiquro" lotion., .. aUaqld, baUe • 

bali.f thlt it hid tha oontractllll right to ivnar. th. lprll '. 

deadl1oa. Daye 1I0nt.nolll bla 0041 a D.t1u .b.Q1I ehowin" tIIat 

Tr.rlvurl'l Ilterationl IIIrl plrr .. raod with fraudulent intent. 

In addition, thera i. avidanoa that Trlflqurt 

oi..."..,,8l1ted tile Daoabar J1 [litraining ordlr h .... d by Judge 

07onl. vben it drew down on thl l.tter ot ""adit (or ill .a.. var 

allow.d uaa to proo.ed with ita Ittllpt to reaoive pa)'llont froa th, 

~ank of ccoarunioationa) . 'irst, In a fax dlt.d Dacabar 31, 1"6, 

Dayo lIontatrolls provided Trlttqure vith noti,," that the reatralni", 

order had bean hluld by JIIdq. 07on .. thlt day. au Juab Aft. Ex, 

c. Although till .... trdninq ordar VI. initlally to eKpire all 

JlJIUary 2 at 5,00 p.III., atter 'l'ntlqura did nat .ttend a January • 

abOY aaUI h.aring, Judge Jonll .xtendod the reetroininq .. rdlr an« 

.abedllled a .acond blldnw tor &;00 p ••. on 07anuary 3. ill JUlt. 

Aft. • 14. 'raUqura VII lIottt,"d or the nov hearill9 on thl 

aOl1iill9 of Jllluary " but again did not attend. 

otb,r fax.. lent fro. the Bank ot COIAUblaatlonl to uBi 

illd101ta the droit down did not takl plaoe 10 Decnber, bUt on 

January 3, 1997, throe dlY' attar !1'nfiqurl had reo.lvld notiae 

that th. ord.r val ill pIle •• III DUnlop Rep , Att • • 4l(a) (b) Ex, 

III JIIata Att, • 14. ':hUI, a tangible paplr trail indieat •• the 
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drav down VII knowingly .adl atter Judgl Jonll'. taaparl., 

re.trainift9 ordlr took effect on Doccaber 31. 

rurthel'llOl'tI , ovidenae IUVVllta thlt 'lntiVW/I 

lucco •• fully avoidod thl Deceaber 3D Ittac~lnt ordlr, which vdl 

•• ant to ottach tho drow-dovn fUndi 1n Hev York II thoy pallId frqa 

Chinl to switzerland. Apparently purauant to instruation fnIJI 

'l'rlf1vurl, the .anlc af CODunioaUonl initially routed payaant 

through UBS'. Kev York branch. ill Ju.k. Aft. t 11. Hovever, dn 

January " DaYI Honferrou. lolmed u.at 1I1S'I lurich branoh had 

reported to 'l'rarivun ltl lira rooeipt Of the lottlr ot cn<llt 

proolldl. The inf.renoe to b. drawn, thor. foro, i. thlt TratiguMl 

val .a.ehov Ibl. to r.-route tho fundi away frOD Kew York and WII 

thetoby able to akirt tho attaalllllnt ardor . 

Thlra exiat .luffiaiant1y .eriou. que.tion.- concerni", 

the .. ritl of any tuture litivation or arbitration. Whill it ~I 

i_pof.lble to dotaralne exaotly what took pilci It thle etag. df 

tho litigltion, b •• ed on the evidlncodaooribad abovi pertlining tio 

Trlfivurl'l frlud, it 11 litely thlt Daye Konflrraus aayprlvail.n 

thl arbitration. 

In Iddition, tho bollnal of Iuordah1pI veivnl in flvor af 

Daye lIent.rroUi. It. jud9lant 10 Ultiaataly antlr..s avl1n.t 

TrafilJUra, it ...... likely that Paye Nonferroue woUld ba"e 

diftioulty oollioting any .u. lvardl4 to the. baoaUl1 df 

14 

• • • 
TntilJ\lfa'a Pllt aonduct Ind the tect thet TtatilJUfl aay ba in 

tight finanaial Itrait.. III rarkoub Afr. 

In au., I prellainory injunation ia Ippropriat. vb.n • 

.onay :l1I491ll\t ia 11k11y to go untulfilled. 

'b. "gul,,,.,,. " ~r'l '''''rlt',. 

D.YI Nonferroul alia eOV.I to .nforcl tho arbitration 

provi.ion in tbe aontract. rho court not •• , at tb. out •• t, thlt 

~ab.lnt evldenoe thlt tho arbitration allr .... nt v.. proouraa 

through fraud or ,xol.live laona.ic power,· aaurta ar . instruot.a 

to "rigoraualy .nforce .gr .... nt. to .rbitrate." vltutbul Vt 

Dgl1nlek' pg.lntgk. IDc., 19'& WL 19062, *12 (a.b.N. Y. Jan 18, 

1996, (citlnq Merrill ,nob. ,l.rtll. r'M,r , ,.lth· Inc. v' 

ilp~i.dle, 903 r . 2d lU', 112 (2d clr. 1990). 

'lbl Ur.t i.sua r.quidng deoidon 10 the applioabl, 

tod.rel l.v. Acoarding to Tratlgura, 9 U.s.c. I 4 .bould apply~ 

Saotian 4 pruv14 •• : 

A party Igqt1.ved by tbo all~od fal1url, bI9100t, or 
r.tu .. l at llIIothar to Idlitrltl lIIIcIar a vrltt811 agrl...,,1: 
for arbitration e.y potltloa any IInlted Stat •• di.trict 
aourt ••• tor an order direoting tIuot .Uch arbitration 
prool.d in the .. lIftu prov14ld for 1n sUGh .gr ..... nt. 
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• Day. lonf.rraU8, on tho other bind, IU.rtl !:hIt 9 1I. '.C: I 20, 

appli... ..ction 201 .tlt •• , 

A oourt baying jUl'iocliction undar thll chlpter aay direot 
tltat Irbitrltion be held in aaaordanca with th. a;rau.nt 
at a .. y pllC. th.rein providld for, wlthlr thlt pllol 11 
within or without thl Unitld stat... Such court •• y ilia 
appoint mitrat.ra 1n aooordano. with tit. praviai.n. at 
the Dvr, .. ant. 

,orraUCJU1'a a •• nt. that Daye lIontorroua 11 not an "aggrilYed" partf 

under I 4 and th.r.fon 18 pro01l1d14 fro. bringing I ..,tion t; 

cOlp.1 ubitraUon, According to Day. liontarrou., under I 20' 

thore i_ no requlr .. ont that th • ..ving party be 'aggrieved," an. 

i oourt •• y oowp.1 arbitration o. it se •• fit. 

loth parti •• agr.o, how.vor, that' D. I . C. I 201 provid., 

guidano. an how to r.conoi1. apparent conflict. b.twaon tho r~ 

(codified as Chapter 1 of , U.S.c.) and tbe Convention (codifi.d a. 

Chapter a ot g D.S.C. ). S.ation 208 otlt •• , 

Cblpter 1 appU.. to aotiollII end prootlding. brought 
under thi. chlpter to tho utant thot that cltlpter 1e not 
in conflict with thll chlpter or the convention •• 
ratified by th. united stlt ••• 

I,. 11IP, lalgor.gi rd y. circv' 'bpy COrp·, 11'3 It 271333, It ., 

(8.D.R.Y. July 16, 19.3)(",306 ••• luporaodo. I 4 in conventio* 

el.u") I 

11 

• • 

• Tr.ti!l"ra, ralyil\CJ on _Ud.n red.p1 Ltd. v. :rumor ' 
~, ISS r. Supp. 1.00 (S.D.H.Y. 1987) , aantonds thot, beOlU •• 

I 201 io ·sil.nt' I. to Wh.ther a ptrty .u.t ba "Iggrieved" t. 

ooape1 mitration, th.n .d.tl no confliot batweeh I • and I 201, 

and th. prvviaion ib Chapter 1 ahould th.retor. apply, n .... ly I 4. 

In _Udora 100V.1, p1.intiff., I lUbcontractor and other 

variou. re1.tad parti •• , .aved pursuant to th. rAJ. (' D.B.O. I 4) 

or. alternatively, und.r tha convention (g D.B.C. I 201 .t •• a.) t. 

0_1 .rbitntion which, under tho .ubcontract, Wo. to take plac. 

in lil19apora. ~ at 1402. n.fandanh, the !Jenera1 contractor'an. 

othor., at'lJl1ad that tho Convention daoa not aUOII certain eo-calla. 

"offensiv.- petition. to ccepe1 arbitration. and that although th. 

rAJ. allow •• uch potitiona, pur.uant to th •• tdatur •• of I 201, th. 

plllntiff. woro procluded fr~ tl1ing a .otion to ooap'l 

arbitration . "". DoUft reject.d a.t.nclanta' polition and b.ld tha~ 

the convention, whi1. it do.. not .p.cific.lly diltinguis. 

"attuudvell and "de-ten.ive" aotianl, neverthe18111, allow, 

"Offensive" .otion., and bena. allowad pl.intiff. to fi1. thoir 

p.tition. 

Accordinv tc 'l'rlt1gura, the RuIlOer. Mud court held, 

.ffectiv.ly, that wben a convention .eotion i. "s11.nt" ao to a$ 

t .. ue, it do.. not oontHot with tbo oorr .. poncling PAJ. .ectlo, 

which .pealUl to tbat V'rr iceu" end that, b ... ua. I 206 it 

ftli1ent" a. to whother • party n.ocI b. Iggrieved b.fora it oaft 

17 
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oOlipel arbitration. thore nitta no conflic:l: b.tvaan I 206 an4 I • 

Ind tho 'AA provi.ion .bDUld Ipp1y. 

How.ver, BUilders Padon1 di4 aore thin jut .tap1)' h~d 

th. fAA prav1alon· .... nlnq into tho Convention. b.o,un tlto 

conv.ntion provislon did not .pacitical1y ad4h.. th. i •• Ue 

l.nVolved. Tho oourt aotually lnterpreted tho .pplioable .eotion at 

the Conventlon in holding that it VI. con.l.tont witb tit. 

oorreapondinq .octlon at tho 'AA. an J4.. It 1405 (tbe cawtt 

ott.ring • lub.tantivo lnt.rpratotion at tho Convontion prov181o/l' 

"In ~ viev. a oourt of a contractlng Stlte b.cale. "seized of ~ 

aotlon" under the convention whon a party to a writton arbitratiqn 

8gr •••• nt • • . . W). In .ua, there 18 an ob\lgltion to interpret a 

pravl.lon ratbor than d ••• ing lt ".llant." What one lnterpret .. 

vl.". e. "dlono." .10ht bl vleved a. • daUberate oa18a1on Itt 
anotber. 

Thar. il a contlict betw.en tho language of I 4 and tblll: 

of I 206. Seotion 206 in ohort provides that on08 it III 

•• tahllebed that a oourt h •• jurlldiotion und.r Chapter a, thelt 

court aay "diract that arbitr.tion b. beld in accordance vlth ~ 

.9r .... ht at any plac. therein provlded for •••• M Given thrt 

"Congr ••• 1) intended tho broedest po •• lbl. iapl ... ntatian of ~ 

Convantian,· BIIildon ledeo1. us r. supp. at 1404, 3) 

.peo1tlo.lly favorod tho convention OYOl' th. rAA for pr.oaptl"" 

purpo ••••. • nd 3) on.ctod I 20e 10", aftn It ana.,ted • 4 (alii 

18 

• • • 
tller.fara pr •• aably vould have Idopl:ld tho lanl/lllqa ot I , had it 

do.ired). lt vould ha r .. i •• to •• Ia. that Congres. intended tb~ 

provio1on.· nquihllonto to "a tho .... qlv.n tholr strikill!J 

linguistio differenoeD. 

It 10 eatahllsh.d that "(t)b. plain .... nihll o~ 

l.gillatioll ."ou14 b. conoluelv~ •• )[C.pt in th. r.ro c •••• in "hlob 

tho lit.ral application of a .tatuto vi1l produc. • result 

daonltrably at 044. "ith tho intentionl of ito draftor •. " IIniblI 
st,t.. y. Roy... 1997 WL 3363&5, .t *. (2d clr. JUno 20~ 

1"') (oltiftq VniteQ ntot,. y. Ion Pllr Intlrl,. '.9 U.S. 3]5. 24~ 

l19n». "When the languog. ot a st.tut. 10 un .. biguoul. th. tirst 

oanon il alBa tho laet. •• the 'udlolal inquiry .ndo whon th~ 

ordinary ••• nlnq of congre •• ' vorda 1111 olear." ~ In short, tb1111 

oourt tind. th.t I 306 unubi9Uoud), prevld •• th.t "j>, oourt . • • 

.or diroct that arbitration b. bold in acoordanoe with thp 

Igra .. ont at any p1a08 thereln providad tor •.•• " QUite .lAp1y, 

contrary to I 4. th.ra oxiBt. na raqulrllll.nt that a party obt.in • 

.pacific .tat.us before a aourt can ccapol arbitration . '!'hlt.fora. 

in .trict .ccordanoe with the Iln9U1gt of t 206, Day. Nanf.rroul 

noa4 not hava b ... ·'gqriovod.· 

Il' •• fpra .... ' pC 'hI If.I'r.tl" '1II1,lAI 

Claus. 18 at the oontr.ct: botllaan c.rtain at the p.rti.~ 

.tato.1 

19 

~ 
m » ,-
m 
-< 
(j) -! 
"" ; .. • • o 
:::I 
DI -
~ ::;: 

i •• o 
:::I 

= 3 
~ ..  

United States 
Page 10 of 15

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



~ rf !' 

-

• 
I 
l 

f 
~ 

1 
~ 
~ 
;> 
" ~ 
? 
~ 

§ 

to! 
• 

All dl.,ut.. ln COMlotion tlith thil contraot or thl 
ulClltion ', thereof 111.11 b. IItthd IIy friendly ' 
nl9otiaUan. 

r.U~. to GUoh nl9otiotionl, the porth •• holl hlv. the 
ri,ht to 90 to atbltratlon 111 'nil II per the IUl •• of 
International ChuNr of eoalrol, of whiob .11 
Intarpr.teUana and oonduot .ball be gov.mld IIy Btithb 
Lov. 

Aooording to Trafiqur., Day. Monforrou. dld not fulfill 

the oondition prlcedent to tho provilion in that it n.,lact.d t. 

'englge in tri.ndly negothtian to rllalve .n of the i .. u., 1$ 

dispute. Daye Nanf.rraus 01 .... to the oontrary notvith.tandingl 

I n f.et, DaYI Manfll'rOU. hll .. t1ll111118d that att_pte at 

frhndly negotiaUon. were .ad.. Plret, tIr. thou Qi, the CIIi" ... 

attorney for D.y. lIonferrouo , .tt.etld that onoe Day. Honf.rroua 

b.etae aware of ~h8 fraud, it sought the 120 day extenoian on tha 

letter ot arodit in ardor to ·r ••••••• the 'l.intiff.' po.itia" t, 

ahill agail\llt the Defendant includin, [the) pralp.ct of obtainin, 

•• ourity fro. the [Olef.ndant or •• ttl.n.nt nlgctiatlon with the 

Deflndant , •• . " Zbou Deal. S 4. Shou alia attllt. that Mr. ren, 

111119 Rui of D.y. Konferrou. nl9aU.bd with tIr. Li Jlng and IIr. XII 

Hui of Trafigurl'. Beijing office, but that n.,otiations praa,",­

.lavIy and eventually failed b.eau •• of an inter •• t rat. dispute, 

Ibou Dec. t 5. At till. tble, according to PaYI Kanferrou., 

tratigura r.quosted ~b.t in return for grantlng the ext.n.ion on 

the Iettar of credlt, Dlya Ronfarrau. proai .. not to lad'l' ant 

qu.lity olaa. or any other clBilI. 1n connaction vith the car1)a, &II 

20 

• • 

• action ¥bich tend. te indicate WI: 'l'tafiqura Ien,w nl;aUatian. 

wafa ongoln,. ~ at t 5. PUrth.roara, after th' extanaion VI' 

IlU"'tely vrantld, DeYI lIontorrau. propo •• ct lettI ... bt of the 

quality el .... end the late Ihlp!1lnt elaia. 14.. at t " IX. A. 

IhOQ .1.0 01.1.. thlt one ll.t Itt.-pt at •• ttl...nt va. ..do oa 

DaoUlb.r 26, 1916, Vb.n Dlye lIanf.rroua prope.ed roduotlon. ln th. 

lattn of credit . u.. at , " IX. C. Accordin, to Dey. 

lIanfarrou., it nlVlr r.ollv.ct enr ~ingtul reapen... fro. 

!rafigura ln r'.pOns. to it. att.-pt. to negotilte. Pl'. Mo •. p, 

38. 

Accordi.., to Traflvun, DIy. Monfarrau. f.ll.d to att ..... t 

to nagotl.t. allot thl clslas .riling out of til. tailed .hiPPlnt 

inoldant . Whether -aU" of the ..,.ntul1 el .... vare sought to bl 

negatiatld ••••• lrrel.vant 'llv1" Doy. Kontorrou. ' o in.bility t. 

nlch a .. ttl_ant on the ell'" it dld ou..,t to negotiat.. Dlye 

RonfamuD therefore ooaplot.d the conditlan precldlnt to the 

aontract, and, und.r , U.S.C. 1'20&, tha Itbitratlon .bill procI.e 

in tiady f •• hlon II prllcrl.bed IIy tha otbitration provbion in the 

aDDtract. 

FUrtheroan, beGlu •• tha -PAl provld •• that .,dl.triot 

court.set '.tar the trlll of til. aotion' VIIen 'thl le.ua involv" 

ln oueb .uit or proc •• dlng b rafemla to ubltration' • • • until 

the arbltratioll haa beell ba4 in loaordanc. vith the tor» of that 

aureaent, - Iny further prooaactlng" will b. stay.d pond1ll'l th~ 

21 
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outeoaa of UI 'aril arbltntioll. !it .. tb"., 1911 lit lIOn, ~t •• 

(citing' U".C. 13). 

Mul"t •• 

lavilll) coll81dered ftafifUl'l" oUer IrVII .. nt. 1114 fl.ndllllJ 

U_ witllout llerit, for tile ft .. anl •• t fartll lIIove, a prall.inart 

injunction forblddinQ ~raflgura fraw roelaLaing .onor' currently 

. Ittadlle4 puraulnt to Judge ;)'one,' ardor if boraby vnnted, 

arbitraUon to ber.by coapIUed, In4 0 .tlY 10 Qrlntod 01\ aU 

uttara pondinv tIIo O1Itccwa of till Irbltratloll. 

lettle order an hOtlol. 

It 11 '0 arderad. 

&eLY-I .. tut, I. t • .JIll, 1117 , ROI •• '". ." •• -6" ?-- a.'.D.'. 
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C. Procedure-Interim Relief 107 

statute P.ermits the making of an application for an attachment, either 
t 

before or after the commencement of an arbitration proceeding. "" 
Besides permitting attachments in connection with arbitrable matters, 
the statute changes the grounds on which an attachment may issue 
by eliminating the requirement that the moving party bring an " ac­
tion ... [fori a money judgment. "T65 Instead, it states that the court 
"may entertain an application for an order of attachment. .. in 
connection with an arbitrable controversy." '" In addition, the mov- 1 
ing party may no longer be expected to satisfy the requirements for 
attachments In the Civil Practice Law and Rules, 167 as the new statute 

"'-­
provides that "Itlhe sole ground for the granting of the remedy shall 
be ... that the award to which the applicant may be entitled may 
be rendered ineffectual without such provisional relief. " '" 

Whether the interpretations of state law of the New York courts .s to the availability of attachments in aid of arbitration are dispositive 
in federal courts through Rule 64 of the Federal Rules of Civil Pro­
cedure is an interesting-and unanswered-question. '69 

Despite the history of the use of attachments in arbitration cases 
under both state law and the U5AA, court decisions interpreting the 
Convention have thrown the concept of arbitration-related provi­
sional remedies into confusion. The confusion began with the de­
cision in 1974 in McCreary Tire & Rubber Co. v. CEAT S.p.A. "" 
There, the court held, sua sponte, that the Convention and its im­
plementing legislation precluded " a continued resort to foreign at-

164. Id. 
16S. N.Y. Civ. Prac. law §6201 (McKinney 1960), 
166. CPLR §7S02(c). r.:. 
167. N.Y. Civ. Prac. law §6201 (McKinney 1980). These are: Li1J that the defendant is a 

nondomiciliary residing without the state or a foreign corporation not qualified to do business 
in the state; or (2) that the defendant, although being domiciled or residing in the state, cannot 
be personally served despite efforts 10 do so; or (3 ) thaI Ihe defendant, intending to defraud 

"'editors or frustrate enforcement of a judgment that might be r~ered in the plaintiff's (avor, 
~as, or is about to, dispose of or remove property from the state. J 

168. CPlR §7502(c). An application for attachment may be made in the court located in 
the place in which the arbitration is pending, or, if it has not yet been commenced, in : (a) the 
place specified in the parties' contrad; or (b) if no place is specified in the contract, then where 
one of the parties resides or is doing business or, if there is no such place, in any court in the 
state; or (e) where the arbitration is held. 

169. Attachment is available in federal court only "under the ci rcumstances and in the 
manner" provided by state law, unless a federal statute governs the iluation, this superseding 
the state law. Fed. R. Civ. P. 8Ha)(3) (1970), The Question is thus whether the USAA or the 
Convention should be interpreted as mandating that attachments are or are not avai lable. 

170. McCreary Tire & Rubber Co. v. CEA T S.p.A .. 501 F. 2d 1032 IJd Cir. 1974 ). 
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C. Procedure-Interim Relief 99 

C. INTERIM MEASURES OF PROTECTION 

Lawrence W. Newman and Nancy Nelson 

With the increasingly frequent use of arbitration for dispute reso­
lution in international commercial transactions, the availability of 
pre-award protective measures has come to be regarded as essential 
to assure the effectiveness of arbitral awards.'" Interim relief may be 
needed to preserve the subject matter of the arbitration, or otherwise 
to prevent the arbitration from being a meaningless exercise. A party 
may, for example, need to resort to the courts in order to provide for 

.,e preservation or sale of goods, to prevent removal or concea lment 
of property, to preserve the status quo during arbitration, to secure 
eventual payment of an award or to assure enforcement of an interim 
arbitral award. 120 

To the extent that court remedies are available in support of ar­
bitration, they are most often avai lab le before the arbitrators have 
been appointed, or after the making of an award . This stems in part 
from the reluctance of courts to interfere with an arbi tration once it 
has been initiated. '" Support for th is approach is found in the ex­
tensive powers vested in arbitrators in the United States. 

119. See, e.g. , Committee on Arbitration. "The Advisability and Availilbi lity of Provisional 
Remedies in the Arbitration Process," 39 Rec. A. B. City N. Y., 625, 632·34 (1984); Note, " Pre­
Award Attachment Under the U.N. Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards," 2 1 Va. J. Int' l. Law 785,792 (1981); Burrows and Newman, "Internalional 

e iligalion : Attachment in Aid of Arbi tration," N. Y.L ).. Dec. 3D, 1982, at 1. col. 1; Note, 
'Attachment Under the United Nations Convention on the Recognition and En forcement of 

Foreign Arbitral Awards," 36 Wash. & Lee L. Rev., 1135 (1979); McDonell, "The Availability 
of Provisional Relief in International Commercial Arbitration," 22 Colurn.). rr<lOsn.1t '/ L., 273 
119841. 

120. Hoellering, " International Arbitration: Interim Relief in Aid of Arbitration" (1984), 1 
Wise. Int'l L.) .. 1-13 119841. 

121. United States law makes arbitration a favored dispute resolution process. Moses H. 
Cone Memorial Hospital v. Mercury Construdion Corp., 460 U.S. I (1983). (oun interierence 
in this process is disfavored, McCreary Tire & Rubber Co. v. CEA T S.p.A. 501 F. 2d 1032 (3d 
Cir. 1974). Thus, all issues, to the fullest extenl possible. are to be referred to Ihe arbitrators. 
Mitsubishi Molors Corp. v. Soler Crysler-Plymouth. Inc. , 105 S. Ct. 3346 (1985). 
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