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Plaintitfs Days mﬂn- Mstals Comgamy, Duye
Neaterreus Metals Company ZNpe%, & Brport Cowpany, wad Besnguhl
Wonferrous Metals Company [vellectively, "Days Wonferrcus®) havs
moved to conflrm an attachment ordered by the Nonorabls Darbars 8,
Jones on Decesber 19, 1998 and Jamry 1, 1997 ageinst defendant
Trafigura Beéheer B.V. (hareimafter, "Trafigura®) and to compdl
arbitrabigni—> Trafipirs oross-soves to vacets the attachwent,
cppoadn’ Dayn Monfecrrous's msotion to conflem, and opposes Dy
montecrous's motion to compal arbltration.

For the ressons st forth below, the oourt enjoirs
Trafigura from reclalsing the funds that have besn ebkached pandirg
the outoome of futurs litigetion or arbitration and cospels tHe
arbitration apacltically provided for In the parties' oentract.

Tha Ractisn

Plaintiffs Osys Honfervoos Metals Company, Daye
Nonferrous Watals Company Import & Ewport Company, and Huangstl
Honfercoas Metals Company sre buniness sntlitles looated in Xinzlalu
Muangshi, Prevince of Mubel, Chins, (Pl's Comp. § 2). Days
Honferrous's prisary business Invelves purchasing and selling
nonferrous metals, Iecluding copper concenkretes. (Ida)
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Gafandant Trafigurs s a trading company organised in the
Hutharlands, (Daf's Mes. p. 3], It saintaine its principsl plage

of bupinsso and main offios in Lucerne; Swvitcarland. lj,qh
19¥3 it has besn In the business of worldwide physical bua) x
comnpdlty tradinmg. (Id.)

Riler Frooaadisae

On Decssbar 10, 1998, Days Nonfarrous, in responss to s
slleged broach of & commarclal conbract by Traflqura, flled a
Felltlen be compel Beblbvatlen (4he ®reagplsieb?l porsiaad ks b
Fadural arbltration Aot, % U.8:C: § 1, &% geg, and the Conventlba
on the Becognltion sed Enforcemspk of Forslgn Arblbral kwards, 9
Uellofs B 2014, gf gag. (the “Copvention}. Epecifically, Daye
Wonferrcus requested enforcesent of clauss 18 of Ehe cenbrack,
which providas for arbltration of any disputss srlaing &6t of the
contract to take place im Paris, France. (Fl's Comp. Y 17). Daje
Wonfarrous claims that Its dasages are/coapilead of (a] tha
diffsrance betwvesn the oontroct prioce apd the velus of the cargo me
recalved; (b) losses relabed to oustens, valus-sdded tax and other
conssquential damages, (c] losses.stemming from the "bresch of the
quality speclfloations st ‘fofth In the conkract,® (4) thair
antleipated acbitration coetm, and (a) interest. (Fl'a Comp. p. -
7). This totals well over §1.9 nilllon dollara.

Tn tha Compjaint, mml raquasted, inter alls,
an sttachment against funds hedd/By-Tratigurs in ssveral New York
banks pursuant to Mew York®s c.P.L.B. § €201 and an Injunction in
the form of & tmmhll.n.lq exdar pursuank to Fed. R. cly.
Fi 48 and/or the URifors Comparvial Code Artiola S-114 precludisg
Trafigurs (or Teafigira's bank) from draving down & lokier &2
credit thet was sstablished under the contract. (4. ot 79 18, 1¥,
20(a) )4

A tamporary restralnlng erdar wis grantsd by Juldgs Jonap,
ik prealoded Tee e foem deaedae deim bha
Hewwver, Judge Jones; spparsntly doubtful that
tha restralning order would ba affockive whan s Chinsss bank wan
involved, aleo lesusd an g partn order of sttachesnt. This order
aktached funds belonging to Traflgues ae they passed through
varlous New York banks, Tha banks wers ordered to selis apd
otherviss restrain Trafigura's property so as to satisfy the sus of
Days Monferyous secured the attachmant with mn

Eirhimg Iwm Pavé ¥
latter of cradit.

§ 3,449, 018,00,
Flaintiffa then moved to confirm the
The motlen was haard snd

ascroW fund of §80,000.00.
orde¥ of attachesnt on Jamiary 30, 1997.
fully sulmitted on March 38, 1997,
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Tha facts st forth belov ore besed upon the affidavits
ind memorands submitked In 1isu of o factual hasring. On or abdut
April 1, 1995, Days Honferrous entsred inko & centrect with
Trafigura which provided that Traflgura would ship s cartyln
quantity of coppsr concsntrakos ko Deye Meaferroua, (Fl's Comp. 1
d,, Dar's Rop. Mam, p. 35) In meticrn, Deys Honferroum HWetidls
Compary Import snd Bxport Company opepad s latter of oredit wikh
the Bank of Comsunications in Chims to cover the smount dus unfiarc
the contract, including ccean freight, Insurence, snd carge costs.
(Pl's Comp. 1 5., Daf's Rap. Men. p. 5).

The contract spevified that the carge was to be shipped
from Las Veptanas, Chils to Dlamyungeng, Chins, snd thak  the
shipment hsd to be made in cne lot and be completed ducing Apkil
1996 provided (1) s "worksble Letter of Credit Pully dcceptable to
Faller® was recalved by Trafiqura on or befors April 10, 1§94 and
(3) mn approprists vessal was svallable. ([PLYBEx. A), Although
the letter of credit also stated that' the “shipssnt must H
oompleted by the end of April 1996, it Wid not spooify that the
data wan subject te mny contingencles. “(Fl's Ex. ).

Trafigura arcapged ¥ith the oosan carrisr Comania Sud
kmaricans D& Vaporem BuNe | CEAV'] to have ths vessal WV JToklmi
pecforn the cargo shipmant. (P1's Comp. 1 7). Howemr, s bil) of

Lading was not fssged until May 10, 1996. (Fl's Ex. B). The
vedsol sat sall frow Chils that sams day. (Fl's Comp. § 0, Daf's
“’I KEwa P ".

Days MNenmferrous has prossntsd evidencs that Pavel
Guainekly; the MHesters of khe Joalml, wvas approscked by &
raprasantative of Trafiguras who reguestsd theat be saks altaraticds
to ceartain dstow In-his log book because "the bad oopper macket”
had vandered "moma problems with the seles [ele] of the cargo:®
fas odninakiy Aff. Ex. H. According to cusinskiy, he daniéd
Trablgued's request. Whils Days Nonfervous claims that this dalgy
alone constituted s breach of the contract (Fl's Wem, p. {),
Trafigura olaing that it shipped the goods in *scgerdance with the
salam contract,” beceuss melther comtingency wspecifisd in ths
contract had beem met prior to April 30, 1996, (Def's New. p. 1i,
Def's Rap: Mem. p. %) Bpecifically, Trafiquea clains that the
lettar of cradit was not £inally acoeptabls bo Trafigura until May
11; 1996 and that the vessel did pot becems available until May 10,
1996. (Posen Decl. I1, 9§ 4).

Daye Koaferrcus clalme that regardiess of the contingency
provisions, thas shipmant's delay constituted a breach of the
pentract, in part becwuss, under English lav, a date specified in
o lettar of oredit gekts ®written into* the sales contract as the
operative dats. (Pl's Sur-Rep, Mem. P, 3-4). At thls point, Defye
Nonfarrous assarts, Trarlgura was faced with the Robeon's cholce of
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sither altecing the bill of lading to reflect an earlier losding
date or relinquishing all rights under the contract. (PL's Mea, p.
5). Both partiss agrea that upen recalpt of the May 10 ki1l ef
isding, Traflgurs permiaded CHAY to talasia tha bill with an Apell
30, 1996 date of loading, (FL's Mem, p. 5., Def's Rep. Mem. p. 7),
claiming that the alteration wis necesdsry to "shsure thet it would
be pald Por the goodo® after ®[hiaving complied with its slde of
the bargain.® (Daf's Rap. Wam. p. 7).

Aooording to Days Ronfarrods, Trafigura could nat obtaln
further sltersd documents from CSAY, end therefors sgents of
Trafigurs went ahesd and made other necassary alterations
thazsalves, including saterlsl changes and & forged ehippez's
signature, Trafigura bas nob denled that It endorssd the shipper's
slgnatuce, Daye Honfortoud also maintalme that Traflgura peswonidsd
the Maskar of the Joalsi to albtsr the ship's legs to abhow that the
coppar shipssnt did, in fact, begin im April. o[fder Fl's Ex. H).

Trafigura drev down on the letter 4f oredit from Onjon
Bank of Switzsrland (bersinafter “URS")\on May 2%, 1996, and on
that dake OUBY succesded Trefigurs €8 the owmer of the right to
paymant umder the letter of afedit, (Id. at p. 7).

Acoording &6 Days Honferrous, Trafiqura scted
fravdulently because, durlng Aprll and May, the parkst for matal
ommmoditles fell sharply and an cutright bresch of ths contract

P G
would have laft Trafigura In posséssign of the devalusd copper,
thus requiring the alteration” of e shipping documsnts. The
veusal arrived in China on Fulj i, 1996 and began discharging Dayk
Nenfarroua's earge on July 13, 1096, (Posen Deol. § 18).

In August 1998, Days Honferrous asked Trafigurs to extend
the paymant on tha letter of credit for 130 days. At Traflgura's
raguast; TRE agresd to swtend the repayment date by tha requostsd
130 @ays. (Fosen Decl. § 16). ©Om August 13, 1994, the Bank of
Commitnl catlons confirmsd that paysant would ba made directly to the
UBE on Dscesber 27, 1908, (Ll.)

Upon an application by Days Henferrous alleging fraud hy
Teafigurs, & rostraink was put in place by Ehe Pecple’s
Intermedintes Court of Huangshi which had the affect of precluding
U8 from collecting from ths Bank of Coamunications. For ressoge
that ars unclear; the restrainkt was resclsded by the Chinsss Cougt
oh Detsnbar 33, 1996, (P1's Gur-Bep. Mom. p. 9). On Decembar 37,
Days Ronferrous initiated these proossdingw. Tudge Jones granted
ths ardar on Decembar 30 deporibed above which attsched Pfunds that
woild pases thtough various Hev Tork banks In the svent that U85 wes
puccesaful In drewing down, ©Om the following day, Judge Jomas
erdared & temporary restraining order that preoluded Teatlgura from
drawing down.
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Mcoording to Daye Nemferrous, URS/Traflqurae drew down op
the lattar of ersdit in early Jansary 1997, and thus violsted the
tesporary restralnlng opdar. PFurtharmorw, Deys Wonferrois claimp
that the procesds wers not rouktsd through the Wev York branch of
the UDS as sipected, but directly to URS's Surich beanch, and thup
Judgs Jonaa's attachment ordar was sucoesafully olreusmvented.
[Fl's Hem. st 11; Juoka AEf. ¥ 18]).

Rocardlpg to Traflgurs, Days Homlerrous did not stbsapt
to obtain lte attechmant oxder untll Decssbar 30, 1906, thres daps
atter tha payment on the letker of oredlt was wet Into mokion.

Bankers Trust Ccmpany and UBS's Wevw York branch d4ld
rl.ﬁlﬂ aoma funds resitted by varlous unreletsd third partiss fdr
ths credit of Trafiguea (Jusks ALE. 4 18], which wvers sst amide
pursasnt €0 the Order of Attachmant, and Trafligurs was forped. ko
poat seourity.

Bisgueeion

Indupetion la An Arprupriste Ramedy

At the oubset it shonld ba moted that sven though tha
comvention ls silsnt as to whother oourts bave the power to ordér
provisional ressdies Un-uid of arbitrstion pursuant to the
convention, the secomd Clroult has held that they da. In Popden.

:u.m_nu Pis .24 823, 83s (24 cir. 1990),
tha Court held thet “antartaining an spplicstion for s preliminary
injunction in aid of arbitration i Sonsistent with the court's
powars purwuant to § 208,* and tﬁt"tml [s]ntertaining [af] an
sppliowtion for . . . [a providional] resedy , , . le pot precloded
by the comvention but rather ls consistent with its previsions anfl
iew spirit. ™ gan aive Mysnge Shimming v. Delts Patroloum (0.6,
1&d., 878 F, Bupp.AR1, 487 (9.0.0.Y, 1994) (eiting Borden in
granting peslisdrary injunction im ald of Comvention-governefl
arhitzation) .

Heving therefors schmowledged this powsr, the lssss
arises as to what body of lav dictates when & provisionsl resedy
oin ba esployed, Traflgurs seeks ko vacats the sttachmant on ths
grousds that Ruls 64, Fed. R. Civ. P., In contrelling. Tha Wuls
skatss; ®all resodles providing for ssisurs of . . . property for
tha purposs of sscuring sstimfaction of the judgment ultimately 4o
e ontared in the sctlon are wvalleabla undear the clrcumatsnces mpd
in ths mamner provided by the law of the stata in which tha
district court i held , . , .* Fed. R civ. P. 04, Trafigums

arguas that New York lew prohibits attdchassnte In ald of

arbitemtion goverped by the comvenktion. fSes Cocpar ¥, Atsliacs Be
Ia_Motchegans, 57 N.Y.3d 400(19E3) (holding that ©.P,L.N, § 628l
doas not empover & oourt to lesus an sttachment in ald ef
arbitration in eitustions governed by ths Convention)) Drexel
Pucnhsn Legbert. Ing. v. Eusbesnsn, 139 A.D.3d 323 (ist Dep't 1904}

' United States
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(tolloving Cogpar in holding that O.P.L.R. § 7503 (0) sinllarly dosy
not eapower a court to lasue an attachasnt in ald of arbltration iy
situstions governed by tho Convention). Therafors, Ehe argusang
follows, this ocurt has no Tecourss othar tham ta vecats thp
sttaphmant.

Howaver, thas courts in both the Borden and Alwwnua
Ehipping decisions applied provisionsl remediss without making any
refarance to Wew York Stats Llaw, Besking to diskinpguish these
camns; Trafigura notes thet they deal with Injunctions upder Ped.
R. Clv. P. 3 rather than sttachmants under Rule &4.

The Bordan end Alvsnug declslops, smong others, nots that
the distinction between an attachment lwsued under joje Sé-and mn
Injunction lspusd under Mule &5 Ie & blurry cne at baste Although
Puls 4 purports o apply to "all remadiss providing Por ssdsurs of
persch or property for the purpose of vecurlng saklsfaction of the
judgmant ultimately to be entered in the agtlen;® Fed, R, Clv, 1.
§4, In this circuit a court "may lswue fu prelimimery injunction)
to preserve agests as gecurity for s potential monetary judgment
vhare the svidence shows that s pecty intende to frustrats any
judgmant on the marits by siklng It uncellsctible.” pusbaisn ¥,
Eooalston Propoctisa. M&d., ¥ F.34 77, 87 (34 Cir. i99e) (cltidg
gelfand ¥, Btong, TI7 P Bupp. §4, 100 (6.0.W.Y. 1988) [cliting, in
turn, Eepublic of Philipeines %, Margom, 906 F.3d 244, 256 (34 cit.
1996) ) 1 gen alse In ce Palt & Drexlez. Ing., 760 P.3d4 406, 416 (44

16

- @
clr, 1985). Although the sffect of #n injunction lssued under Rule
65 may, in practice, be no dIfféredt than the effect of an
attachment order ALssusd /Ufder, Ruls &4, prejudgment naset
anquantretions are m}r-h pursaant to Rule #5.' Thas, thip

court say prooesd B0 af Wnalysls of vhathey such am injuncklon
should ba [ssued in this casa.

A Pxelipimary Iojunciics is Werrsabsd Hac

The standard for granting a preliminary imjunctlon Lh
this clreult is (1) a showing of lrpwparable injury end [2) elthep
(o) & likelihood of success on the wmerlts or (b) wulflolently
parlous guestions going to the merlts to make them & falr groumd
for 1itigation and the balance of hardshipa tipping in favor of the
sovant. [Blum v, Schisgel, 18 F.3d 1005, 1010 (3d cir. 1804)j
Leursysmans ¥. Idss Group, Jog., 964 F.34 131, 138-38 (3 elr
1985) AEC v. Unifund GAL, 910 ¥.3d 1038, 1038 n. 7 (34 elr, 1950)§
citiback .8, v, Hyland (GPel Ltd., e39 P.34 §3, 97 (34 cir. 1988,
The showing of Lrreparable harm Is “[pjerhaps the aingle mest
ieportant prarequlslts for the lssusmce of & praliminarcy
injunction.” gitlbank, M.A. ¥. Cltyttuaf, 756 F.2d 273, 275 (id

elr. 1983) (quotlng Bell & Ngwell) Mgmive Co. ¥, Mansl Bucoly Coi
Gorm., 719 F.2d 42, 49 (ad clr. 1983)).

i, TFor s reosnt mxtsasdve discusslen this oourt of
avael roles of Bules 84 and &5 In oirealt and othare
#ﬂ'ﬂ',

1; 1997) (Sweat,
11

at 4= (3.D.N.Y. o)
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in this olreuit, alkthough Isjurlea gmﬁll by
monetary damages ll‘l.l.lllll.l.]' do nok glve rles to lereparable h:u-.
g1 Pashaden, #9 F.0d at 96 (olting Borey v, Maklonsl Uniom Pire
Inss g,y ¥34 F.3d 30, 34 (id @lr. 1991)); "a descnetratlen of
intant to frustrats & (monatary] Judgmest will meklsdy the
raquirssant for & prellslesry Injunctisn of & showing ol
lrreparable harm.* gulfamd, 747 F. Supp. ot 100, The facks as seb
forth above conatitute such s shewing,

Flret of all, in detersining whether a party ssaking an
injunction has suffioisntly shewed that s defendant im 1iksly to
frustrate & judgment, ocoucts bave cohsidered both evidsnce of past
fraudulant sctivity as well a8 avidance of afforts to move assekn
out of a given jurisdictlon. Bas Eaghadan, #% F.3d sk 07 (isplying
that "an inferrsd intentlon® to frustrats & judgeant con glve rlee
to 4 likelibood); Galfsnd, 727 F. Supp. st 100-01 (holddhg that
"substantial svidence of [defandant's| past fravdulent setivities
v + o Indieats[d] clesrly that [defendant's] past pradilection for
deosptive amd frsudulent practioss [would) likely . .
sentlmue. ).

In the instant case, Traflgurs persusded CHAV to issus #
bill of leding which reflected wn (ncetrect shipping date of Aprid
30, 1996, presumably to comply-ulth the undeclylng contrmeok.

it

Whathet or not ’ letbor of credik date mupplanted the
date provided in the oontract (vhich vould requirs application of
English contract law), Teaflgura's aptlons, as alleged, belle 8
beliaf that it had the comtrastunl right to ignore the April 34
desdline, Daye Monferrous s wede a prims fsole showing that
Tratigura's alterations vers perforssd with fraudulest ntent.

In addition, thars is evidence that Traflgury
olrcusvented Ehe Decsmber )1 restralning erder lssusd by Judge
Jonss whifi 1€ drew down on the letter of credit (or In soms way
alloved UBR to prooecd with (ts sttespt fo receive paysent rfrom the
Bank-of commumicatliona). First, In & fax daked Degember 31, 1996,
Qaye Wonfarrous provided Trafiqurs with notice that the restraining
ordar had besn lssusd by Judgs Jonas that dey. Bag Juskas Aff. Exs
€. Although the restralning order was Initislly to sxpire on
Jamnuary 1 ak 5:00 p.m., after Trafigues did nek sttend s Jamuary §
ohow osuse henring, Judge Jones subendsd the restraining order wnd
schaduled a sscond hearing for 4180 p.m. on Jenoary 3. Saa Jusks
Aff. 1 14. ‘Trafigurs wvas notiflsd of ths hew hearley on khe
marning of Jasuary 3, but sguim did met atbend.

Other fawss sant from the Bank of Comsunications to UBd
indioats the drsw down dld not take place In Decesber, but oh
Janaary 3, 1957, thres dayn after Traflgues had reoalved notice
that tha order was in place. Qe Dunlop Rep. ACL. § 41(s) (b} ®x.
Ei Juska A£f. 9 14. Thus, a tapgible paper trall indicates the

13
United States
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drav down wes knowingly wads aftsr Judge Jones's Gesporasy
restraining erder tock affect on Decesber 31,

Furthermors, evidonce  suggests  that Trallguds
wucessafully svalded ths December 10 attachmant arder, which wis
meant to sttach the drev-dewn Punds Ln Nev York ss they paswed from
Chire to Bvitserland. Apparently pursuspt to Inskricklon from
Trafigura, ths Bank of Cossunjoations inltislly routed paysant
through UBS's Hew York branch. [os Jusks Aff. § le. [Howewar, dn
Jasyary &, Dayw Henferroom learned thet UM's ZTurles brasch had
reported to Traflgura its safes reoeipt of the latter of credit
procssds. The Inferencs to bs drevn, therefors, is that Traflgusa
was soashov mhls to re-routs the funds svay from New York and wee
theraby able to skirt the attschmest ovder,

Thers exist "sufficiently ssrious quastichs® concerning
the merite of smy futurs 1itigeties or arbitrstien. “Whils it §s
Ispoguible to determins oxactly what took pléce ot thio atage df
the litigetion, besed on the svidence desorfbed sbove partaining te

Trafiqura®s fraud, 1t Iw 1ikely thakt Dayw Honfearrous may pravall ln.

the arbltrstion,

In addition, the balancs of hardships weighs ln favor af
Daye Nonferrous, 14 judgment s ultisstely entsrsd sguinst
Traflgurs, it wsesms 1lkely that Days Nohforrous would have
diffioulty ocollecting sny sum marded to them becaces df

14

Traflgura's past conduct and the Fuct that Trafigurs may be Ln
tight financlal straits. QGaa PAkoub AEE,

In win, a praliminary injunotion is approprists when i
money judgmant ls llkalyto go unfulfilled,

The Bequlresssts %o Cogoel Acbitratien

Daym Nonferrous also moves to snforcs the arbltration
grovislon in tho ocombrack, The court notms, at ths outsst, bthat
"ahasnt evidenca that ths arblération sgresssnk wes procured
through fraud or sxcsssive scopomic powaer," courts ars instructsl
to *rigorously snforce sgresmsnts to arblerate.® ¥itgsthum vy
Peminick & Dominick. Ing.. 199 WL 19083, ®11 (8.0.M.¥. Jan 18,
1998) (eiting Merplll Cynch, Pleros. Fesner & Esdth. Inc, v
gasrgiadis, 903 r.2d 199, 113 (34 oir. 19%0).

The first lesus requiring decision is tha applicable
federal law. Acoording to Trafigues, % U.85.0. § 4 should appin
Section 4 provides:

A ﬁ sggrisved by the alleged fallurs, peglect, or
refusal of anckther bo arhitoate ndar & WTitton smant
for arbitratien may tlon any United Btates kriot
ogurt .,. for an ar directing that such srbitration
procsed in the maaner provided for in swch sgressent.

United States
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buys Nenfarreus, on ths othar hand, asserts that 0 0.68.C | 200
appliss, Bactlon I08 states:

nmmﬁummmwwu may divect

that arbitration be hald irhm with the agreasant

at any plecs tharein provided for, whathar that placs i

within ar without tha Unitsd Sbateas. Ouch court may also

B b arbitrators in socordance with the provislons of
8 agreamant.

Frafigurs sssarts that Daye Nonferrous 1s nob an "sggrieved" party

undar § 4 and tharafors la pregludsd from brimging s satlon &
compel arbitration. Aogording te Days Nonferrous, onder § 304
there ls no requiressnt that the movieg party be "sggrieved ™ and
a courkt may compsl arbitration as it peea fit,

Both parties agres, howsver, thak 0 D.8.C. § 200 provides
guidance on how te recenolle spparent conflicts batwean the WA
{codified as Chapter L of § U,8.C.] and the Convention (codi€isd as
Chaptar 3 of @ H.8.6.). Section 100 ab&tesi

Ems alsg, Rosooracied v, Cleoud Sfiow Carp,. 1993 WL 277133, at o
1.rnl,ifl i'n‘l.[ 16, 1‘“! -I.l. 1] “‘F“‘H.. i kn Eml:l.ﬂ

Trafigura, relylng on Bulléere Pedegal [bd. ¥, Turneg
Gopat,, ®55 F. Bupp. 1408 (B.D.N.Y. 1987), contenda that, beonuss
| 208 is "silent® as to vhether A pirkty must ba "aggrioved® te
compsl arbitration, thare axlste po-oentlict between I & and | 208
and the provislon in chaptef 1 should thersfors apply, namaly § 4.

In Bulldexs Fedecal; pleintiffs, s subcomtractor and othep
varjous reloted partiss, woved purnuant to tha FAA (§ U.8.0. § 4]
er; alternabively, undar the Comventien (9 U.8.0. § 201 gk geg.) te
pompal arblirablon vhich, under tha subcontract, was bo Eake place
in sipgapors. Jd, st 1403, Defendsnts, the genaral contractor and
others, arqued that the Comvention dces mot allow certain so-called
"sffanslve™ patitions to compel arbitrution, and that although the
FAAL sllows such petitions, parsuant to the strictures of § 108, the
Pladntiffe weore precluded from Flling & moklen to  comps)
arhitration. The oourt rojected defendants’ position and hald that
tho Comvantlon, whils it dosm mot specificelly distinguisk
"offansive® and “dofensive® motions, novertheless, allows
"pfrensiva® motions, snd honos allowed plainkiffs ko fils thalr
putitlon.

Aocording ko Trafigurs, the Bulldecs Fedspal court Bald;
affactively, that when s Conventlon section is '.lﬂ.lnt" TR R ]
isste, it does not conflict with the corresponding FAA sectios
which mpeaks to that wvery locus, and that, becauss § 206 1&
Sgilant® as to whethar & pacty nasd ba aggrieved beforse it can

Ll United States
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oeapal arbltratiom, thers axists no cohflict betvean | 206 and §
and ths FAA provision should spply.

Howsver, Bullders Federgl 414 more than Just sieply redd
thea TAA provielon*s metning inte the Comventlon, because the
Commmntlon provislon did net epecifically address tha Loous
invelved. The courk sotuslly interpreted the spplioahls section of
tha Comvention Im holding that it wam oconsistent with the
oorresponding mection of the WAL, Qag Ld. st 1409 (the coust
offaring & substantive intarpretation of the Corvantion provislom:
*In my wiew, a court of a Contracting Btate bacomes "calzed of an
action® undar the Comventlon whan & party to a written arbitration
agressant. . . .¥)]. In sum;, there ls &n obligetlon bo Interpest's
provislon rathar than déeming It "sllent.® What ene Intsrpeates
vievs an "silepce® might be viewed se & deliborate omigsion Hy
ancthar,

Thare Is & conflict betwsen the lenguuge 'of § 4 and that
ef | 208. Bectlom 304 In whert provides that cnos it Is
sstablished that a court has jurisdistlen under Chapter 3, thak
court way "direct that arbitratisn.be Beld in accordance with ths
agressent st any place therein\provided for . . . .* diven that
*Congress 1) intended the boadest possible implesentation of the

Comvention,® Bullders \Federsl, #2858 F. Bupp. at 1dod, )
spscifionlly favorsd kthe Comvention over the FAA for presspticn
porposss, and 3) emacted j 208 long after 1k shacted § 4 (amd

tmhnmlunrmldmwﬂn language of § 4 had ik
desired), it vould be remiss to-sgbume that Congress intanded the

provislons' requirsssnts to-pa the sese glven thalr wtriking
linguistio differonces,

It is( cutablished thak "[t)be plain meaning of
legislation should be concluslive, sxcapt in the rare cases In which
ks litscal \epplicstion of & wtotute will producs = resulk
demonétrably at odds with the Intentions of its drafters.® [niteq
Phakan 4. Heved, 1997 WL 238366, at %4 (24 clr. mee kL
1987 [odting United States ¥. Eon Palr Entecs,, 489 U.E. 238, 248
(1289)) s "Whem tho languags of & statote Is unasbiquouds, the flrsk
cancn Is alwo the last, as the judioial Inguiry emds when the
ardinary ssaning of Congress' words is clesr.® Jd. In whort, thip
court Clmds Ehat ) 306 unamblguoualy providss that *A oourt . . ,
may direct that arbitration be hald in scoerdamoe with the
agreanant at sny plece therein provided for . . . * Quite sinply;
contrary to § 4, thars oxlets no requirement that s party obtaln a
spacifio status bafors a oourt oan compal arbitration. Thereforw,
in striet sccordancs with the language of § 108, Dayw Honferrous
nasd not Bive baen ®aggrieved.®

The_Eaforoemsct of the Arbitration Provislom

Clausa 10 of tha contract batvean cartaln of the partiss

et United States
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All disputes in connectiom with this centract or tha
mxsoution < thareof whall ba setklsd by frisndly:
negot intion.

Falluce to sush tlons, tha imn mhall hava thas
E ko g0 to arbitration In Par "'""':J"""
Intermationsl Chamber of Comwércs; of ch amll

E::-n:mtlm and conduct shall be governed by Beitlsh

Moserding to Trafigurs, Days Wonfarrous 414 nok Pulfil)
the condition precedent to the provisien In that It neglectsd tb
‘sngage im frisndly negotiation to resolve all of the lesuss L
disputs. Days Wonfsrrous claims te the comtrary notwithstanding;

In fact, Days Nonfarrous has established that stbtespts ab
friandly negotlations vers msda. Pirst, Wr. Bhou Ql, tha Chinsnd
attormey for Daye Wemferrous, sttemtsd that onos Daye Momfettoud
becins avare of the fraud, it scught the 130 day axtonslon ob Ehé
Istter of oredit In ordet to “ressssss tha Flalntlffs' pesltion te
claln againet the Dofendant Including [the] prospect ©f abbaiming
seourity from the [Djefesdant or settlenent negetiation with the
Dafendant, , . .® Shou Deal. § 4. Ehou also athests that Mr. Feny
Ming mui of Dwys Honferrcus negotisted with pr. Li Jing and Nr. Xn
Hul of Teafigure's Beiilng office, buk-that regotiatlons procesded
alowly and eventually falled becguse of an intereat rate dispate,
thou Dec. 9§ 5. At this tise, \sccording te Days MWonferrous
Trafigura peguested thatols returm for granting ths axctsnsion on
the lettar of oredit, Daye Menferrocus promlss not to lodgs any
quality olalme or any other clalss in comnecticn with the oarge; &h

action which tends te indicate that Trafigura knew negokletiond
wors ongelng. Jd. at | 6. Purthersors, after the extensiocn wes
ultimstaly grantsd, Days Wenferrdis Proposed settlemsnt of the
quality elaiss and the lute shiphest olals. [d, at 1 9, . A.
theu also claims that ons last sttempt st ssttlssent wee sads on
Decesber 16, 1996, vhan Days Nonfarrous proposed reductions in the
Iattar of crodit™\Jd, #t § #, Ex. €. According to Days
Honfarrous, it \pevet mecalved asny weasingful responses frog
frafigurs In response to lts attespts ko negobiste. Pl's Mes. p,
38,

. Acoerding to Traflgurs, Days Nonferrous falled to stkespk
to megotiste all of the claims arlsing out of the falled shipping
incidant. whwther *all® of the svenkual claims wers sought to be
negobisted sssms lrrelevant given Daye Nonferrois's Lnability ke
rafch & sottlesent on the clales ik did sttespt to Regotiate. Daye
Wonfarzous therefors ocmpletsd the ocomditlon precedent to the
pontract, and, under ® U.8,C. § 20§, the arbitration shall procesd
in timely fashion as prescribed by the acbitration prowision in the
conkreck.

rurthermors, bacsuse tha "FAk provides that =, district
court must 'stay the trisl of the action' vhen ‘the issus imvelvel
in wuch sult or procssding is referable to axbitrstion'. . . until
tha arbltration has besn had Ln socordancs with the terms of that
sgressent,” any further procesdings will bs stayesd pending thé

-
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eutcoms of the Parie arbitration. Titasthum, 1996 WL 19063, at #)
jeiting % U.5.c. 1 3).

Having considared Trafigura's sther argusents and Clnding
thes without werit, for the reasons set forth above, s prelininary
injenotion forbidding Trafigura from recisiaing sonsys carrently
attached pursmant tu Judge Jones' (onder” ls horeby granted,
arbltrakion Ia bereby compelled, ‘and-a otay | granted on all
mattars psnding the cutcoms of-the arbltratlion,

LA '0Le T T4 "V Sudess ooy suonesmgng Aapeg]

Settle order on noklos.

It ie e urdared

a-'::',"“',z'; I: L1 : :.. -
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statule permits the making of an applicabion for an attachment, either
betore or atter the commencement of an arbitration procesding. '™
Besides permitiing attachments in connection with amitrable matters
the statute changes the grounds on which an attachment may issoe
by eliminating the requirement that the moving party bring an “ac-
tion. . . [for] a money judgment.”' Insiead, it stales that the court
“may entertain an application tor an order of atiachment ir
connection with an arbitrable controversy, ™" In addition, the mow
ing party may no longer be expected to satisfy the requirements for
attachments in the Civil Practice Law and Rules, "™ as the new statute
provides that “[tlhe sole ground for the granting of the remedy shall
be. that the award 1o which the applicant may be entithed may
be rendered ineffectual without such provisional relief,” ™

Whether the interpretations of state law of the Mew York courts

510 the availability of attachments in aid of arbitration are dispositive

in federal courts through Rule 64 of the Federal Rules of Civil Pro-
cedure 5 an interesting—and unanswered—guestion

Despite thie history of the use of atachments in arbitration clsi&
under both state law and the USAA, court decisions imterpretiipdhe
Convention have thrown the concept of arbitration-relafét~grovi-
sional remedies into confusion. The confusion began(with the de-
cision in 1974 in McCreary Tire & Rubber Co. v/ CEA 5.p. AT
There, the court held, sua sponie, that the Condention and its im
plementing legislation precluded “a continugd WeSomn to foreign al

hd, g

165, &Y. Civ. Prac. Law §&MN (McKinney 1950

I6h, CPLE §750210.

167 MY O Prac. Lew &207 (MoKinetes N, These grec i1 il the delendant s a
rorloriic diary esiding wofho e slLite g Qe Tln  ormeabon o crialitesd w dis
i i stabe; of (7 thal the delersdant, alfoweeh ing domesiled o ressd g in the stabe, ca
be personially served delie efiors & 8 s o |11 thai the dedendand, inferafing 10 ded

sdfiory. ar frusiraie erdorcementoia edemens that might be rendered im the plamiif's favor

as, of is about o, depose o o Rove property from the st

168, CPLRE §7T503c. Ak U!'_ﬁlll oA e anachime mun Be s 0 e oot o aied e
the place i which the agbitha g & pending. o, 1 i has not yet been commenoed, im0 Gl the
place specilied in the pagirrigontract: or (bl d no place is specified in the conract. then when
ome of e parties reshdes o iy doirg busmess or, i Bene s oo suck plece, n sy court n (b
dlatr; ar (o) whehy The arbliraton o held

1H8, Amscfwet w available = lederal court anky “unde the Cicumestances and in tha
manner” ongted By staie bea, anless 3 tederal slatbuie grvemn (b siluation, thn aipeeaeding
the stase law, Figl, B Civ. P, Blal® (197 The guestion thur whethes e LISAA oF the
Coeveenison should be interpreted o mandatmg thal attac breenrds aie or e el s Lilide

170, MeCeary Toe & Bubtiher Co. v CEAT S oA F { 1083 (3 o, V074
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C. INTERIM MEASURES OF PROTECTION

Lawrence VW Newmman and Mancy MNalson

With the increasingly frequent use of arbitration for dispute reso-
lution in international commercial fransactions, the availability oi
pre-award profective measures has come fo be reparded as essential
10 assure the effectiveness of arbitral awards. """ Interim relief may be
nesded to preserve the subject matter of the arbitration, or otherwise
o preveEnt the arbitration from being a meaningless sxefcise A party
may, lor example, need o resor o the courts in order 1o provide for

@ preseryation or sale of I:'.|.II'||:1-_ [ prevent remi il or conceEalment
of propeErty, 10 preserve the siatus QU Iﬂl-..lrll‘.|.! arbitration, o secupe
epeniual Py ImEE of an award or to assure enforn emenl of an inlesrm
arbitral awand.

To the extent that court remedies are available in suppaf~ai\ar
bitration, thisy are most aften available before the arbitfabess have
been appointed, or after the making of an award, Thig stéws in part
Iredm rh._- reluctance of Ccourts o interdfere with an afBilfrattn once it
has been imitiated, ' ‘5-|.||".|::-\.:-r[ 1 thas dpproschf s lound i the ex-
tendve powers vested in arbitrators in the Llgihed™Staies

119 See e K. Lommuiier o Arkulral g N Aghaisabuhity and dwvaslalnlny ol Provisiomal
Remedies in the Aiwtrabom Peoces, " 19@a\ U8 O & F | i
Amiget] Anlachiment Linder the L) &, L g@fvvening on the Kecogmion
hrbmtral Awands ™ 21 Va L dnf'l LawGES, 292 (1881 5 Baroes and Mesman, “infemational

.:r-u.tnn Attachement in Ald of Arhraytn, " &Y L)L, Dec ) X, &l 1, ool it

Adtachment Under the Uinited Watioms Comeention on the Becogmetion and Enfocement ol
Forelgn Arbitral Awarnds,” 180Waah® & Lews L Rev., 1035 {0979 840 Doesell, " The Svilabading
o Proevcionsd Kelief o infermational Commensws] Arlsdiil am } 1T
T4k

130 Hosllern@NNenational Arbitration: imlenm Belef o A of Arbstration” 1484
Wiar. AT LR N 1 T

131, Uit Seaae® L makies sitalv@hion & Lavoesd disfuile sesohilon oy, Bloses, H
[ one MagaoRal Nemnital v. Menruny Construction Corp., #6005 1 (1981, Court inberierens
i thets prcecesss disdavonesd,. McCneary Tire & Bubber Co. « EATL Sop A, 56N P 2o T2 L

aire i B ritlerrer] Thi= arteSrabors
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Cir. 1974, Thum, all s o the dulless exterd poss

Mitsubesin Mobors Corg. v 5ol 1 rvsler-Phomomith, i 5 5 i 1546 | 1'%W85






