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In brescl of contract sction between
forsipn parties, the United Statee Distriet
for the Distriet of Muryland, at Balt-

, Andre M., Davis, J., granted plaintiffs
mation to remand case o siste couri  De
fendant appealed. The Court of ﬁppualn..
Luttig, Cireuit Judge, beld that becanse dis-
triet court remanded case to state tribunal on
ground that & sppeared to court thet it
bobed federal mibject matter jurssdiction,

Court of Appeals in turmn Iscked jurisdiction
ewer appeal from that arder.

KK Hall, Cireuit Judge, issued dissent-
ing opinion

L Removal of Cases ¢=107(9)

Roeord showed thot breseh of confrac
artion between foreign parties was raminded
i piste court on ground that sohjéel fufter

ﬁrﬁm was lncking due to defeadant's
o establish exigtenss ol Valld and
applicable arhitration agrecyent,” and thus,
Court of Appesls lacked Jureuliction W con-
mider defendant’s appesl from remand ordes
district enurt staged tndy crder that “remoy-
al of this setion\win demonstrably Emprovi-
dent, and that thepedfor suhject matter jurs-
diction is Inding bn this ense,” pod eourt
commented from bench that defendant's jur-
Wdictioeal arpument rested on “whis! appenrs
io be just the thinsest of conesnoabie hasss. ™

“far too thin & basis for this Cowrd to oxereise
jurisdiction.” 28 USCA § 1447 dL

2. Removal of Cases S=107(8)

Even If distrist eourt did not determine
arbitrability of dispute when remanding for-
oigm litigunte” breach of contrest seton to
Fiate court doe o luek of subjert matier
jurssdiction, Court of Appeals would nonethe-
leme Inek jurisdietion over defendant's appeil
from remand order; feilure to consider arbi-
trability lsswe would not mesn thet eoart did
ot dismiss acthon on ground that i appeared
in court that it lscked subject matter juris-
dicthon. 28 DEC.A § 14d4Te, di.

ARGUED: Michasl Evan Jaffe, Arent
Fox, Histaner Ploldn & Eahn, Washington,
DC, for Appellasts. Rbchard Edwin Dungs,
111, Hogun & Hartson, LLLP. Baltifre
Maryland, for Appellee. ON BRIEF: Webis
s Cuallsbhpn Lesmes, Arent, Fox, \Eiftter,
Plotldn & Kahn, Washington, 10 for Appel-
lants. Jahn G. Roberta, Jr.\ Ahgy? Falsom
Rett, Hogan & Hartson, 1P Washington,
2, for Appelles,

Before HAL Le~LWTTIG, and WILLIAMS,
et _'I'.||'Igr-_="

IHapitsged\by published opinion.  Jodge
LUTTYG wrate the majority opinlon, in
which Yudge WILLIAMS soncurred.  Judpe
HKHALL wrote a dissenting opinion

OFINION
LUFTTIG, Cirosit Judge:

Defendants Gaston Reymenants amd Kaola
Intermationsl Limited Establishment appeal
the district eourt's order remanding plaintiT
Severvnichel's brench of eontract setion to
Murvland state oourl Becnose Lhe distriel
emert rermanded the case to the state tribanal
becuuse it appeared o the court that @
Ineked federnl subjeet matter jorsdicbon, we
in ‘turn lack jurisdiction over the appeal from
that order. 28 USC § 14TdL  We there
fore dismiss
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“rmaant (o an oral contract entered by
the Russinn corporation Severvoscke! and the
Lischtenstein business organizmtion Eola In-
ternetionaml, which i mansgped amnd contralled
by the Belgian citizen Gaston Heymenants,
Eevmenants andior Kola was bo serve as
Severanlckal's braker for the sale of a.;lnrm:i-
mately SO0 tone of Severonickels nickel pot
der wareshoused in Baliimore. In Novemnsber
19%4, belioving that Reymenants anid Esla
(hereinafter “Reymenants™) had filled topay
Baveranicke]l for spprodmatedy, 85, million
warth of nickel powder and feapeoont for
sales and refurm any urspsd pt.l'-h'dl':r, Seyer-
onicke]l fled = bresfiNoR contract  eladm
agninet Heymennnts Wed Eols in Maryismd
Cirmait Cogrt.  After geveral maonths of dis-
covery disputes, ‘Reymenants removed the
emse o the PaifEl States Distriet Coort for
the [isfrigteol Maryiend wnder 5 U500
§ P which suthorizes removal of state
cguit schions “relsifing] to an srbitrstion
agreement falling under” the Convention
on the Hecopnition and Enforcement of For-
eign Arhitral Awards, § TR0, §§ 201-208.

Severomicks! thereafter moved for a4
mand to state court, arpung that the ander-
lving dispute mrose out of an oral nickel
powder contract which did not msell inclode
ai arbitratbon claiase and which was pot sub-
jeet to amy orbitrotion sgreeoment, snd there
fore that thers was no federal jorisdiction
ovier the breach af contract claim. Heyme-
nants conesded that the mekel ;u:-'wlil'f =i s ]
tract between Severonickel and Reymenants
did not ftsell include an arbitration proviasion.
HEeymenunte contended, however, that the
dispute was nopetheless subject to the srhi-
tratinn cloose mn an Aprl 2, 1SEE "‘I.-uU.Ln.p;
eontraet” between the parties, by operation
of & September 8, 1998, Protocal (“Protosal™)
bebween Reymenants and a subsidiary of
Severonickel, which incorporated the nickel
porader agreement and madie the Protocel an
“Integral part” of the tolling comtract. Thus,
Reymenants nrgued that disputes under the
mickel powder contract are governed by the
arbitration agreement because the Protoeod
mcarpornies the nickel posder agreement,

1. IEBUEC & 1447 d) provides i full: " As erder

remanding a case fo the Stake court rom which
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the Protocol is parf of the tolling contract,
and the bodling donkmel provides for arkhitrs-
tion of digpetesS\arising onder the tolling
eoniract

The walidity of both the tolling contract
angd Bhe Protoeal, as well as the relationahip
amony the agresments, was contesied before
thedistrict court. The Ln]l'.ing canlruet,
which allegedly includes the asrbitration
clnose, wns never inltrodoeed nle evalenes
bessuse Heymenants srpued that a “eonfi-
dentiality agreement” preventsd ita introdoe
ton, and Severonickel declined to stipalste
even o the contruct's existenee, moch Bas o
ite validity. The validity of the Protocod was
drawn Into qoestion becauss i was never
signed by Severonickel. Reymenants sesort-
ed that Hola ABC, which did sign the Proto-
eol, wns an agrot of Severonsclel, but he
based that alleged agency relstionship in
pirt on the tolling sontract, which he rofusesd
to imtrodoee inko evidenss,

Foliowing & full bearing st which these
lspmes were arpusd, the district court grant-
e Srvoronickels motion to remane] to state
pourt, reciting that the court lacked subject
matber jurisdiction over the dispote, The
distriet court remanded the esse withoat
prejuclics, s0 aw, in itz view, pot o foreslose
removil to federal eourt in the fobure should

it appenr that federal jurisdiction would be.
Reymenants wppealed

IL

Appellate review of district eowrt orders
remanding removed cases to state courts is
burred by 28 US4 § 1447, which provides
inder alin that such orders are “not reviess-
ble on sppeal of otheretse”™ if the disorist
court remanded the case on the groand that
“It appear|ed] [to the distriet court] that the
distriet. eourt lack[ed] subject matier jorisdie-
ton." 28 LS. § 14Te) & (d); see Therme-
trom Products, Mec 1« Hermonadorfer, 423
L5, 336, 36, 96 5.0t b4, 50091, 46
L.Ed.2d 542 (1976) (limiting section 1447(d)
i “remand orders Esuwed onder § 144702)
and imvoking the grounds specified there
in").! United States

It W ||'|r|:n\Eagel melﬁ: nr. H‘llu] oor

pithersmse, excepd that an ceder remanding o case
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[1] Here, it cannot reasorably be dispat-
o that the dlstrict court remanded this case
to piste court becssse ii appeared W the
court thal it lacked subject matter jurisdie
tion ower the controversy, The court's short,
opo-puyge  written order reads s follows:
“IThis Court conclodes that the removal of
thin action was demonstrably improvident,
gnd that therafore mulfecd muniler juriadic
[ W locking o Bhds cose JA =t 124
(emphasis added), The order further recites
that “this esse [z REMANDED, withaut
prejudice, to the Clreait Court for Haltimare
City, jor lork af purischetion™ I . (empha
giz sdded). And the court ordered that “the
CLERE of the pourt CLOBE [the] case”
Id

Were there any doobi that the distrct
court dismissed the case because it sppeared
to the court that it lacked subject matter
jurindiction, swch doobt 18 pat w resl apon
gvEn & cursary roeview ol the eomird's com-
’I‘.E from the hench during the hearing an

motion to remand. At the hearing. the
pourt derided Reymenants' jurtsBetional ar
pument as pesting on “what appears to be
just the thinnest of conceivable bases,” “far
too thin a bhasis for this Court o exercise
jurisdsction,™ JA ot 117=— oninely, the “rath-
er maze like” relationship between the “se-
eret arbitration agresment” which Heyme-
pants refised to proffer, and the other
agreements, “one of which [wam| il even
gigned” by Severooickel. JA. ui 5. The
court oonclded that “federal jurisdietion,
frankly, doesnt sesm close on the record &=
it mow exista, doesn't seem cose  Doesnt
s clowe,” JOA. at 9L ser i ud at 115
“[The jurisdictional basie =, st best, ifin

i the Slagr comprt freem wbouch i wss, Fenmisd
pursuanl o secthon 1443 of dhis e adinll obe
revicwnble by appeal or oiherwse.” We i noi

d i thin casw with sechormda4T{d)s
m lisf Lases Teifomed FRiFFIAN 16 seciins

L4 3.

. Becamse BEerymenamnis Residt Srpue noi onby ibad
wi have appcllaie judsdiesion, b also thar che
dimirict courl ermesd, N IB8°remand. in order 1o
prevail, it repoatclly Swpes this arfisnent s one
it the district oy “inlled o exsrcine B8 juris
iiction o SPermine” whether the dispme was
arbitiable. This“lorsmgstion preserves Rorme
DS arguine that the distracs comrt bl jurts
diction under sechhon 205 immediately wpon the

Fermmral; thal B was reguired o eaerchee s

and sthereal ™), The court even said ithat it
was “able o axyl,] on the hanss of the record
a8 it mow exists],] with fair assursnce, [that]
there & no bhinding srbitration agresment”
bertwoen the porties. J A& &k 117

Thas, sontrury to Beymenants’ suggestion,
it 18 apparent that the scpress angrosge af
the distriet court's order that it was dizmiss-
Ing Lhe ease for ek of subjec matisr juris
dirtion was anything buot “rote incantation,”™
sor Reply Br. ot 7. Quite clearly, “the sctaal
ground| | or hasis upon which the dstrict
court conaidered|that] it was empowered to
remand,” ser Wongold v Analytic Sermoes,
Ime, TT F2d 1442 1450 (dth Cir 1956), was
that it appesred to the emirt thet & |lmcked
subject matter jurisdistion

Matwithstanding the clarity of the district
eourt's order, the equally onpmbiguoas eon-
firmation of the eourt's Intention im B et
murks from the bench, s the fict thaithe
distriet court nowhere even so much as‘wmen
tions pheiention, Keymenonis srpuss that ihi
court actually did oot damise gesease for
Inck of subject matter jurscictign;\pither, it
“abstained” from exercising e Jurtsdiction™
i decide whether it hadeuigtet matter juns
|h|.'1:.|.-:|r|.= af videnced I'Ili' P et that it did
mut deride whether & fod Uhe nicke| Erwder
dispute was arbitrabde amd oven sugpested
that Reymeninthumdrht establinh arhitrahili-
ty on regung W then renttempt removal

Warsgie Mreed to decide, a2 Reymenants
woitld heve us do, whether the distriet court
decidad’ to abstain altopether from address-
g the question of the nleke] powder agres-
ment's arhitrability or whether the eourt -

mirmdiction o decidle the arbitrability guestion
bevamse there were no permissible grounds. o
abstemiton; and thai, becmsse the coart did noi
dirsiles  arbdmwhilite, 3 remand wes BoeToE
Thas lormmlating adso has the incidental (or, per
haps. nod-so-incidental) efect of misfocusng the
dispostiive nguiry from ithe ocooal bass for the
district court’s remand, io the arbitrability vl
mon af the contrectonl dispuie. Becpase, in thas
comiext, arhdrabiloy s deserminstive of federnl
urisdiction, bowever, ihe questions of whether
the cmant shetsined from excrcising  conoeded

furmsibiction 1o determaine arbrabiliny and wheds
ef the ot abstaiaed from EERETCIRSR | RS
tlan 0 deierminr whether i had sialyec) mones

|||r1'\.|! scinafi, aw o ofi -.IE amie

iC
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gtead decided thef 0 e no arbEatich
agpreemenl exists, we wonld unhesitstingly
ronehsde, from it order and bench som-
ments, that the coort decided that no srhiors-
tin mrreement exisie. This is & [nise chiste,
hewever, because the distriet court actually
decided neither, sl keast in the sense wreed
by Heyvmenants. [t is clear from the eoort's
arder and comments that € cid ool sooply
“declins to evsrcise e urisdistion in the
imterest of ‘judicial econombes and efficienciis
thot cannod otheerwse be achived, — G ﬁ.[.l-
pellant’s Br. at 11; fnabeed, for the, reiieons
explifned, it & plain that the courg esercised
ite jurtsliction to determine whather £ hsd
jurisdiction over this dispule. 11\ Just as
clear from the eourt's cogumghis concerning
the poasibility of a latar-rameval nttempt thet
the court did ot delsrmine that in et no
priitration apredment, Feests! Rather, the
pomrt decided fbased apon the record then
before it anthliyresalving all doabis 6 to its
jurisdictifn dn Yvor of remand ns required,
ondv kgt Reymenants failed to carmy his
burden of establishing the odstence of o
vakid “anll applicable arhitrstion agreement
whigh wouald support federal jorsdistion,
Thi=s was the guestion the court was required
tr decide, and the only question i€ was re-
quired to decdde. And st least in this case,
where the party upon whom Lhe bigrden ol
agtahlishing fadern] jurisdiction rests refused
to proffer the document that he contended
petmblished federal jorsdictbon andd the see-

5, The disirict court may well have been mistabken
im its ohservation thar Beymenants might be abde
by resnirer Ehe case agnsi, folSowieg nudinicenal
discovery in skmic comirt ey, & .'|;|||r|L.|.||I §
Eeply Br. at 2 [T the court hed made the
srhitrabilisy determination, then Reymenamis
woihd not have the opportunity 1o peliion lar a
second  remnoval
arbiarution or in sEE court, 0 remain in i
court. ;s also Se Pad & Chicage Railway Co
v, MeLaan, 108 ULS. 21F 207, I S.Co 498, 500
500, 27 L.E4A. TO3 (1833 SW.5 FErecior, Fre. v
Pmfax, T2 F3d 4839 497 (5ith Chr, |%86)
Whether the cowrt was correct on this score ar
nol. Berverieer, as nBis b gk il the guessism al
the court's basis
i

the case would cither be in

fOr T |.-|.|'.|||_I the cads 1O Slads

4. Comtrary & ¥ U5
B & did mot reguire the district cowrt © hold a
tad @hn the arbicrubility of the parties” dispute
Secison 4, which provides that

Erymisnanls argumen

TI the enoking
of [an] arbisration agreement o the leilare, ne-
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and dorument perportedly necesssry to that
jormdiction was ot fevetysigned by the op
posing party, thatsydeesien, even in the ab-
memer ol furthisg ﬂ!lurw-r_'.', |8 ihassniinte.
OF In re Bfrraies\Men's Asswronce Co, 592
F2d 151, 381 Ach Cir 1998} (holding that
distriet ‘Bgurt did not abuse its discretion in
ordertgy Temand withoutl mes sponts  grant-
ing o) hkaring o determine whother there
wasitn ERISA plon tripgpering federal juris-
dietion), !

[2] Ewen had the court nol determined
the wrbitrability of the disgute (in the oaly
senae thal mattered), we stll weuld be with-
it jursdiction o review the distnict eourts
order of remand. Far, in that event, it would
not fallow that the court did sot dismiss the
action on the ground that & appewred to the
coierd thil i [eeked suljest matter juriadie-
tion, as Heymenants vigorously asserts. [L
woald follow, aif most, only that the eourt
erred in its determination that it lecked =ab-
ject matter jursdietion (or more precisely,
thut it erred in the manmer in which it ander-
toak the jurtsdictional Inguiry). However, as
the Supreme Court has made clear, and as
we have held, “[wlhers the arder & based on
one of the enomerated grownds{in ssction
144Te) |, review {8 unavallable no matter how
plain the legal error in ordering the remad.”
Briscoe ¢ Hell 432 US 404, 414 n. 18, 97
BOL 2428 2404 n. 13 52 [LEd2d £18 1077
aee Margold 77 F.3d at 1450 (stating that i

glect, or rebusad 1o perfors the samo b | e
ad conirt ahall procesd simmarnily W che orial
iheread,” applies, as the distric coun haelirw Emn
od, valy where the dintricl ot woidd have
jisrindictgn over the dispiss cven in the abicnos
ol the arbibmion agfeemeiil. MAs 15e llan sen

ety ol the sectbai '|n1n1.d:l

A party aggricves] by the r.||:'.|q:|:|.1 [ailure. ne
ghecd, oF refumsl of another 1o arbilrsic usder a
wrken agreemetl bor Ty TEC T E T mmay peelainh
sny United States district court wikich, saw fior
stk aprermsend, wanedd have jurssdiction weule
Tirle 28, in n civil sction or in sdmimbty of s
et maner of & sl arsmng oot of L
el ik dnin g ] et b jralirs, fear @n arder
firectimg that sach arbitrmtion proceee in e
manrer provided for in such agreoment
2 USC § 4 Here agbseni the arhitraism
agreement alleged 1o exist by Reymenants, there
wislikd be no possible basis for federal jorisdic-
tan, & the underlying bresch of contract clsim
ralaed fin ledgs He-dll Y&E Flries agres
ilawl there B o diversily

Page 4'of 15
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the district court imvaked the grounds spes
fied im § 1447{c) the order is unreviewahls
“gven i it be mamiesily, inarguanhdy ermone-
ous"). Were it otherwiss, there would oeear
the very “delay in the irial of remonded
emses by protracted litigation of jurisdictional
imees ¥ aed Thermdron, 428 U5 st 361, 66
S20E ot 508 (etabon omitied), which it oas
Congress’ purposs in enscting secton
1440 Ti{cl) to pvoed.

The distriet emert having remanded this
casn on the groond thei i sppesred o that
eourt that it lacked subject matter jurisdic-
appeal.  Accordingly, the appeal s dismissed
for lnck of appellate jurisdiction

DEMISSED.

K. HALL, Cireuit Judge, dissenting:
I believe that we have jurisdiction to re-
vierw this remand omder and thet the remand

was In error.  Accordingly, | respectfully
dissent.

In deciling whether 28 UL, § 1447(d)
deprives us of jurisdiction to review a re-
mand order, our focus must be on what the
district conrt scheally did aed mot just on
what it says it did

[Plowerful polley eonsiderations s per-

sunsive decisionsl suthority support our

power—and responsibility—io look past
eoptextonlly mmbigronous pllorions and eeen
specifie citntions to § 1447(c) 0 determins
by ndependent review of the resord the
actunl grounds or basis wpon which the
distriet couri eorsderesd # was crmporwered

o remand. . .

[Here], despite evident confision fad
cesa, the distrist court remanded] 6 the
end pot on the sssumption thet thers »us o

afl jurisdiction” so thal @\eedfind was
peliad, but that thoggh\thers ‘was juris-
dietinn, there was discretiongo remand. It

5 settied that when odistrict court re-

mands on such g basisl § 144Tid) does not

b appellste reviow;

Muangold wdnalitte Servicen, fue, T7T Fid
142, 1450-145 (4th Cir1998), See alw
Quockenbusk v Alldate Insurance Co, —

269

LS. ! — 116 5.0t 1T1E, 1T15-
1720, 185 L.Ed2d | (1996) (ahstention-based
remonds are appealable “collateral arders™)

The majority exagperates the “slanty™ of
the district court's written order. Here (s
that order in its entirety, with my emphasis
added:

For the romsemy efoled om e vecord o
open orurt after a hearing on December
14 1986 this Court conelodes that the
removal of this action was demonsirubly
improvident, and that therefore subject
matter jurisdietion s lacking in this case
The Court erpresies no versy 28 Lo wnhether
Jurther procesdings in slole court miphd
ginclose a plowsilde boama for the remeomel
of this achon o federsl court purmuand o
# DAL § 35 (authorming removal “wl
any tme before the trial thereal™ of any
ciae invobang [an| miernntionnl commeer
cial dispute subject o [the] “Convention on
the Hecognition and Enforcement of For
eign Arbitral Awards™). Accordingly, ii/is
this l4th day of December, 1995, by te
United States Distriet Court for the s
triet of Marylasd, ORDERED:

1) That thi=s case b REMAMDED,
without prejodies, to dee Qcist Coort
for Baltimore City, for\lsel of jurisdie-
Lo

Z) That thel CLEEE of the eourt
CLOSE thifl e

2) That Sthe/CLERE of the eourt
MATL eoptem aff this arder to counsel of
rafond,

This, the\district court invited serutiny of it
fefparks in open coart, and i “expresseld| no
wirew™ about whether there actually & an
agreement Lo arbitrate sabbect to the Con
vertion,

The hearing had besn acheduled to reaplve
competing motions concerning & discovery
demllock. At the hearing, the district court
sbruptly chunged the subject to whether the
case should be remanded immediately, with-
oul resolving the guestion of arbitrabifity.
Couanssl for Severomicksl oxpressed doohis:

[Mr. DUNNE., counss] for Severonickel:]

Lot me begin, If you don't mind, with the

lnst thing wou and Mr. Juffe |counsel for
HeymennnteKaols] were disesssing, smd |
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mm nob trying to be fEpipant|, but i may
be the only thing that Mr. Jaffe and 1
BEEm Lo mprree o becsiese [ am o inctined to
agres with his poist of view on the gques-
tiom of his might to s trial and the obb-
gution ol the lederal court im crcam-
ptances like this to kove o trial, if there are
legritimate disputes of et of the questioh
of whether ar not & contrect to arbitrabs
EXiAlE.

And there = o very clear @ipiiason
that Mr. Jaffe Bays thisre was o LR
to u couple of things, We Bay there wus
nol and say that thoss things don’t apply
to this partieulsr arrgngement.  And there
are clear, sharp difpaes/ol fwct. [ when
we mre applying cobventionsl sommary
judgment staadards, | think it would be
difficult am) the, record before us at this
point, whigh =7 . dossn't even [nelude the
TolEng ayroeormant, to rule ane way or the
other. And | think the statute does grant
_Ivri.ﬁr.lu'l.il:m to the federal codrt, and in-
diesed requires the federal court to eereise
jorisdiction af o minimem o decide the
question of whether there & & contract—

THE COUERET: Yeou read the statute to
require the {ederal court to exercise juris-
diction Lo the extent of hoving a trtal

ME DUNNE: On the very narrow is-
=, s thore un agreement—

THE COURT: On the issse of whether
thers I8 on agreement (o orbitrate?

ME DUNNE
arbicrate

Writden sgreement to

A [ew momenis aber, eounse] resterated:
So Mr. Juffe and I agres on this point
IT there is a disputed fact on that, it would
perhaps be error for the Coort to decline
L pescdve 1L And if it requires discovery,
both sides should hove seeess to it
Monetheless, the distriel court declined to
resobne the arbitrability s
[Hlere we sit a year after the case has
been fled when apparently, according to
|Severonickels | argument, thi matler Was
moving to & posture in siste eourt whers

1. The oo ssted
[Coimsel] are suggestimg that | don’t have the
IS rE DI :rr:ll.uI:lJi shaort of discovery, amd 1
urn snigprabing Le veei Ehal | vers moaeh PBave 1B
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thingn were jolog B start happening on
the meriia/ Angd when I sy the merits, |
mesn 3 dowisioh wea pEng to be made
whetherar sot this case is one for judieinl
determination or wrfutral  determination
And 8o &l of thess fuetors, it seems Lo me,
stmpest] | that we dont throw open the
federal eowrts on this kind of hasis for use
by a party nolb in any manner [alfTectesd
with the federal interest o employ the
courts In s processes throogh some tacti-
cal strategic way to guin advantage in LiG-
gution.

And so 1 gt here a8 & judge, o trastes of
8 procious public pesouree, this courtroam,
that must be avallabde to all litigants, how-
ever for thory come to et here who T
by are here. Aml Congress has made it
vory clear. | dont see snything in the
cases ar in the sttute affording this rather
curicus open-ended removal right to sog-
pest we are to throw open the doars to the
fetleral courts Tor this kind of mss on Lheges
kinds of feets Amd 1 soppest that my
eurlier observation that the fect of the
mutter is discovery i going te take place
in this case. It i either going to taks
place in federal coart or state court. [ @
fect, desprile Mr Jaffe's lapilimale con-
errma mbmel much |'.|'|:|Eu|;||.. i bwres oud thad
l'."-'-rrﬁ'l'.'n.u'hm!.l in demaiat h'.l Lhal mrimirmlaom
prroariston, whad @ potmg o happen d0 Shat
the oose 19 exther goang (o go o erindrobom
from slode cowrt or of will inke o short amd
cruiick datonir bk o Lhin oourt dnd thew o
i arindredion

Liter, the court mused that “federal juriadie-
tion, frankly, doesnt seem close on the rec-
ord a8 it now exista.™ but "[thhat is not to ssy
that when discovery = compeebsd, n fact
there won't be a determination properly
mude that indecd [Severonicke]] is bound by
this secret arbstrotion agreement] .

Though counsel for the partits continumd
to attemnpt to dismzade the district court, the
court stated that it believed it had the discre-
ton to remand the case! The courl an

nounced that it UM s:tgtgyld. and the
discreton 1 dﬂag& On @ feilDby-case basis

the prupricty ander this peculiar prowvinin of
ihe removal bw whether that discovery will
1alie place in this <ol oF |5 lele conirt




HEVERDNICKEL v. GASTON REYMENANTS il |
Ciiess |15 F.5d 388 jdah Cir. 1997)

short written order slready quoted was en
bl

Un the whols record, [ think it quite chear
that the court declined to exsrcise hirisdic
ton in it discretdon. ie. it shatmined. Ab
stentimbused remandes are appealable “eol-
Isternl orders”™ Quesckendush, — 115 =i
— e, 116 BCL at 1 TIE-TTE0.

I mow tom to the merits of the remand
order. Becsuse of the peculinr nterplay be-
tween srhitrability and jurisdiction here, sev
eral of the palnts already diseussed arv agnin
relevant.

Under the Federal Arbitration Aet. s dis-
trict court that would othervwise hove juris-
dictinn ander Title 28 over litipution betwesn
the parties may, on application of one of
them, enber an order compeliing arbitration

arhitrability of the dispuate is st soe—

thir the ground that the parties kave no

arhitration agreement or that the dispute is

at within the sgrecment’s scope—"the court

ahall procesd summarily to the trial thereal”
B USR.C § 4 (emphasis added),

(rrdinarily, there is no jorsdistion in feder-
al court over an sction between forsign ent-
ties. However, If the partes have agreed to
arbitrate the dispate, the Coovention applies,
anil Congress has provided a federa] forum:

An action ar proceeding Glling under
the Comvention shall be desmed to arise
under the lawm and treaties of the [Tnited
Staies. The district couris of the United
over fach sn action or proceeding, rejare
less of the amount in controversy,

8 USLC § 208 Furthermors, theee i3 a
broad provision allowing for the.cemovil of

ught in state court, Evemtbone, like
this cne, in which & good deal af litigation has
already taken plece:

Where the subjees matter of an action or
proceeding pending in & Stute cowrt relates
Lo an arbitrsbon agreement ar swurd fall-
ing under the Corvention, the defendsnt or
the defendants may, at any time before the
tral theroof, remove such acthon or pro-

i The Aoy esfrnrsey thas pamstuEn dhiria

cesding Lo the district court of the United
States for the distriet and division embrse
Ing the piace where the action or proceed-
ing is pending. The procedurs for removal
of causes otherwise provided by low shall
u.[||:||.l.'. exrepl that the ground for remdovsl
provided in this section need nol appear on
the e of the complaint but may be
shown in the petition for remeval

9 USC. § 206, Flnally, the poneral provi-

siong af the Federal Arbitration Act apply to

actions under the Conventon except whern
IJ'.I-I"}' confBet with it. 9 U S.C. 0§ 28

Rolw'Heymenante arpues that § US.C. § 4
themafars apphes, snd the distriet sowrt most
imprvise jursdiction (o determine whether
the dispute & sabjed to arbitration. As 1
quoted in the fact section above, Severonickel
agreed with this positon below, 1t now has
“spun the light" Severomickel pow argued
thut becanse the district eourt would”bet
otherwize have jurisdiction of the suit deder
Tiide 25, & need oot decide arbitrsbility.®
This ends up being o chicken-gfid-#ig, irob
lean. [ the disprie s subject 1) thinConven-
Han, then 9 U.RC. § M3 JH‘HH'HH;-\. that it
aries under the |laws Ed-trreaties of the
United States, Lo phers B federsl question
jurisdietion. If the ‘fispute & not snbject ko
the Cenventinn) there t2 no =ueh jurisdietion
In other wonds, “wnfike the typlenl Federa
Arbitratiag Nl clise, arbitrability i the basis
for jurfebetan

Coneaquently, it canmnot be sabd thai the
destricl/ court has Jurisdiction under Title 28
imiil it = first decided thai the dispute i
arhiable, but 9 US.C. § 4 would ligerally
redquire this jurisdiction to be present before
the court desdes rbitrability,

[ think that the only way to hurmonise
these statutes in & way that makes any sense
5 to require the district ecourt to decid
prhitrability, Le to recognize that it kas the
MaArZinary _I“I'I.I'fliil:':.'ll'li'l LD EXEMAnE ILE OWn
jurisdiction. The Camvention, at ¥ USC
§ HE, incorporates the provisions of the Ar-
hitration Adl “to the extent that |they are|
mol, in eonfllict™ with it | would deem § 4=
requirement of & federal junsdictionsl bagis

Suprn @t I6H 0. 4




272
independent of wrbitrabihty o be just such &
confliet

| would vacate the order of the distret
court mpd remand with instrsctions to permit
disesvery on and resolve the question of arbi-

[ane (YNEIL, Plaintiff=~Appellee,
\ g8

HILTON HEAD HOSFITAL,
Diefendsni-Appellant.

Mo, SE-Z4R0.

Dhdted Stutes Court of Appeals,
Fourth Cirewit

Argued May B, 1997
Decided June 135, 1897,

Employee sued her former employer al-
leging that she had been discharped n viols-
thon of the Family and Meden Lesve Act

(FMLA) Emplover moved that sait be
stayed pending srhitration.  The [nited
Sipbes District Coid lor the Distret of

Bouth Carcling, Salomon Blsit, Jr., Senior
DMstriet Judge, denied motion. Employer
pppenled. The Coart of Appeals, Willdneon,
Chief Juidge, held that employes's agreement
o submit complunts to arbditmblon “as @
eondition of employment and continued em-
ployment™ did not obligste smployer to pro-
wide employes with continued employment to
eifores AFTesmenl.

Reversed and remanded.

1. Arbitration &=7.1

Pursuant to policy of liberally econstru-
g Federnl Arbitration Acl iy doiabla con
corning soope of arbitrable issoes should be
mesnbved I favar of orbitrution. whether
problem at hand B8 construction of contrast
Inngumge itsell or allegation of waiver, delay.

115 FEDERAL REPORTER. 3d SERIES

or ke defenssto) srtifrability. 9 USCA

i 1 et seg
2 ArhitratienS=10.20

By-agresing to arhitrats statutory elsim,
party toss nob forgo substanthve rights af-
Surded by stetute; it only submits to their
w=alution In arbitral, rather than judical
forum,

1 Arhitration e=13

in interstate transportation of goods and thus
her FMLA elaim aguinst bospitnl did not il
autside coverage of Federal Arbitration Ast
9 FSCA §1 et sog; Fumnily and Medical
Leave Act of 1958, | 2 et seq. 26 USCA
b 2601 et seq,

i. Arbitration &=§.3

Employer's and employee’s muotoal
promise Lo arbitrate constitubed sofficient
consideration for arbitration agreement.

h. Arbitration =7

Employes's pgreement to submil com-
pluints to wrbitretion “as » condition of om-
ployment and continnesd smployment™ did not

ochiignte employer o provide employes with
contimeed employment to enforee agresmant.

. Arbitration =214

In passing opon applicaton for stay of
court procesdings while parties arhitrate,
fedleral court muy eonsider only issues relat-
ing to making and performance of agresment
o arbitrate. 9 USLCA § A

. Arbitration &=ELY

Provisiors of FMLA snd employes's affi-
davit which stated she hed been told by
supervisor that she would be allowed to =
turn to work were unrelsted to enforceshility
afl arbitration agreement. between respirstory
‘J'.rr.ru.pm‘l ard |'.||.||I||:H.I'.:] and thos wers miprap-
erly eonsidered by [Hstriet Court in passing
upon employer's spplication for stay of emdrt
procecdings (JhitedBlategrbitrated. 1§
UBCA § & iy el Losave Aot
af 1993 § 2 1‘?5-&2% E:Blﬁz?_a_ & 56l o
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FURLASHED
USITED STATES COURT OF APFEALS
Fut THE FOURTH CIHCLUTT

SNVERISPCKIEER

Plale ailF -'I'-['l"-ll"i.

1

QASTON BEYMENANTE, BOLA
IHTEEMATIONAL LIMITELD
ESTANLISHMENT

Uz izmlints- Appellasiy

bl T the Unhed Swies [hinkr ey o
fus @i Diskrict of Maryland, az Palimmen
Anilrs &, Davix, Disteici ledge
(CA-DS 448 ARILY)

I B GASTOMN REVMENANTS EAVLA
IMTERNATIOMAL LIMITED

ESTARLISHMENT
Pliamgrs,

Ui Petibum for W af kandapai
(CA-0544E- AMLE)

Argund larmaiy 28, 1997
Lkecwled. Funa 11, 15

Befies BALL, LUTTHS, and WILLIQRE Xircull Judpes

_.——

Linirilenes] hy ||u|—'|||.|||.-J illlil'lln.'\-n ].IlliE t].l1||.| wroge tha gty

npiaka, in which Judge Willionis coscuried, Jadge 1h# =i o dis

Lenisg AN

SEVERONICKEL

LB LE]

- 140

COUNSEL

ARGLUEN: Michizl Evan Jaliz AREMWGNY . KINTHER, PLIV
KM & KAHN, Washington, ELC. W Sppeiins, Richund Fdwin
Peeniie. K11, HOGAN & |||"|Jn|n[N3i_‘ L_F.. Aalilnwmiz by lamd, Lo
Appe Tiee [N BRIEF: MElns K ahan Luimes ARFHT, FHIX,
KINTHER, PLOTKL S RAMA. Wathingtan, D.C, [or Appelile
fahn Ci. Hobers, JI AmnFolsm ke, HODAN & HARTSON

LoL ., Washimghgn, [NC.. Tar Appefice

L& —F—>

WL
LITERi, Ciicult Ju i

b Teniadanis CREsLAN Eeymenaniiy and K i Mniernatisral Linsizd
Feiahlisheneail appral the disro cousls & e femanding plasann
teverpmichel 'y breach of comdRIC] ACERR B2 Nbpiplamsd shite demad
Piccsuse tie dikinot ©sif remas fod the cuse i e flale Bl
{soraline i appeied fn e o] il o lizked fedzinl cubjdl matier
arigilis 1w, W i ik jurisdicsinn nver the appeal RUITRRL

aeded 3E LIS | 1 ASTOAE. Wa thedel e ol i
i

P wuanil W win oead oatiecd @ntered by e Hemddlan Corporiless
towennickel and the LisghlouklEm Bazsifs prganliaten Koly [neee
naibneal, which i managed ani oo wrflied Ty s Helgiam ewiren Lais
i Reymensis, Reymenants asdlur Kils wwi o berve s

v eronichel's hruker for the sale ol apgecal malely BE was of
beveruneckel T mihel pwded waschoused m Bahimarg. 1o Mavenilsr
1994, belisving i epmesanti and Kils fhereiiafier “Foyme
rasen®] bl Failed o pay Sevesenickel appuinuieaiely §1 million
warrih ol mickel powiler and 5 acudum b jales and remsn sy wisld
pevarder, Sevemaickel flied & beeach of (omaraci elsim againsi Reyme-
rants aned Kole in Maryland Circuin Coiry, Afier i seral momths nd
discovery dipuies, Rryimenanly semoved the cake 1 the Lnied Ridies
[ibuaric Tt for g Disbiact blarylisd weider 9 US.C. § 703
shibch suiliogizes memiva] of siale o 86 g pelulfingl 0 an arbi

]
&
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n e - .
T-; \l tion and Fnforcement of Forelgn Arblersl Awards, ¥ U.5.C. §§ 201- il appear ihai fedorsl pandscioon wisld (e, Roynwesns apesies
: MIH i
E I |
E Severnmickel thenealber mowed [or @ remand wo staee cowil, arfuing |
B thua ke underlying dispane sroce cut of @ ol oickel powder gossricl Appeiiam review of dishied courl sedeo eemarding remaval e
ﬁ': whikh did not icell inclode an asbmmoon clamse and which was ot o aimie courts i3 bareed by 18 W5, § 1447, which peovides jgier |
I J piihjeet i pny asbdiradion agreesent, apd therefure Bk there was po il Wil ol oaders sre TRGL Py ﬂﬁ.ll'll*'im “Fﬂ.‘l. i iitherwise® if
f—' ] leabpral iriadcieoi aver ihe hreach of cosdrac claim. Repmenas e st coun remandad e cnee g Be pigead st " appeaifed|
ﬁ runcedel thal the wickel powder onnirsct helween Scveromichel aml fur the dighrict ceurt] tual e dinlggl gilan Bkl ] wubject maiis |
:L Begmesants id not itell isclude an prbdratinn proviskin, Beyne jurisdictian.” 18 LL.5.C. | I‘-H’ﬂ-‘:»[-lll. we Thoimtion Frode s,
- nadds Gainldidis], Rosidver, thil S dispild wid Adacihieless iuljeci i |, ¥, QReimianddailer. 453 d £, 196, B4 (1978 {lkmping section
o the arluirgtion clisie & an Apoil 23, 1992, “oling conlisst” belwoti |44 o *reoand oidan woSeddnder § 14T and irvoking the ]
P ihe parmss, By optranon of & Scpacmfsss B, 1590, Promsol provendy sgedfied _mea_‘" ':"
|-. | LT PRl helwodm Héyitwianls ifad & sihibfuary oF Severiiiskel m
.| wh ) Incanpmiriind e ke prwder agieerenl Bl miakd e Pk Fhenn, il cannul GrasonBlily b digpaied thsr e deml coen I ¥
= cril mh Tmiegral pait” ol the selling cdibrac), Thes, Reymssiney gl FEma A Bt N I I iy betaupe 0 Appeared o e coun thal I
"'. hatl desgrrtes sl the nk kel pownber coptract are guveancd hy ihe i Lo ked '.N_-“ Musiier jurisdicvtios over e cofrmery T drsdini®s m
prbsmrainm agreamend becasst the Proloos] incepadales ihe nicks] whnint, nivg:pap® writien order rewdi a3 Follaws: [T Ciiurn con
puisaked agdemaneil, the Pragocs] o part of fe afisg commsct, and 1hs el ﬂ'llqbil_: remuval of teis dction wis denanibdy inipay dim |
tilling cossliadl péwides Top arlearaiiom ol dispuiss srming doider e {"\.-Lrluﬂ it Toge gubatl mansd jerisdietioa iy licking (i iy cesg.”
Willig Calyag! I 4 O [omplaii sdded), The enlor e deiibed Bewl "HhEE Qe E’
bi EEMAMDED, withe peivjudicn. W il Cuioed Tewl Tor Bl =
e wallidiy il Peath the dollng Camtiac) sesd b Poiacil, b5 will I"'.|_. [iee lgk il pici pi.” B femphosls added), And ihe oo ﬂ
in Ui relstbonahip pmong Ue agreements, sas onmevied belare ihe ppdeged shat “the CLERE of the psn CLOSE jihe] case.” 1l E
distiict count. The wlling contrict, which sllegeadly inclusdes the wrbs B
wabes clamee, wis never munduced Ero =vidence because Reyme Were there ey doubl ihai the distil goun Brmesed B8 case =
Mdnis Erpusd ot 3 "o !llu.'rhlljliljl sgreeinenl prevestad iy I iidti |0 ageEated & e Cinirt 056D 1 BECked imPijecn miabldr jurivle | EI
wtrefarred, enid Seveponickel declined 1 1!:;-u|i.!: eveil lii e ool lain, weich Seralvl 6 pul 10 desl wpen even a oerbary eyiew of the | :
il § exiplence, mstl besd tn s valkhty, The velkhiy of g Proingal puil ' CommEtgiEld (i e heach dumeg the hedraig o) thd o 1]
Wh BAWE Nl uEisan DECiuse i WiE SV dgned by Reveromackel I pemsaind, A0 e learing, e comt deqedsd Heymeianes' jiisdic | =
Beymenists assenled dud Kols ARC, which i sipn s Provioen] thinal argumen an gestoag an * whal sgpears W b sk the thinnesi of | p
sas mn agent of Sevenonickel, but ke hased that alleped agency relz ) -
ucskihuip in part on che wiling contract, which he refused n inbrduce JE8 WS A § [eEHd) provides m Folt “As anler remandmg o cate in E
iy evidensce the Fuane court Fen which il was removed is sl sevissalile on appral :
ng ...:ll-!_|l\..-_ TREELE ihad an weiBor dein il 1§ 4 CasE lil Bhg Slale comil a1}
[elliivding @ full hoaiing sl whach thide B wife sigudil, ilic 45 Promn which d Wid pesimreg] i diail b joe lasi T840 G0 i Doile aBeald Db :"I
Irict eouel granied Severinéchel's inotien & remand fo ats cogl, prvmwalle by appral of gilidiese ™ We B8 B0 cNIREY N BHE Cdi n
| recitimg that the courl lacked subjfecl oafier juriidiction aver T - wilh scction TR s cateptiom By Cusch Pofayed pursuanl b piy rash = |
Pl The dhsirsct oaiirl peminded the cage wiihied pid il SEwadyi, i (EEN] :
| : : 2
- | E
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concetwahle hades,” "far ti dhin g hasli e this Courl o eaencie
parimbicibon,* 1.4 5t 117 — pamely, tie “rather siape e poliis
abip berween S "wciel arbiigiion agiesmeni,” which Wepsenania
ntuned i pralfier, snd the othies spreemtntd, “ene ol which =] nol
ewven slgned”® by Seweionlchel, LA @ ¥). The court conchiled thai
*federsl jorndiciin, frankly, docan’ saem cdose on the teeaid as in
rovw gulser, doegn’y peemn cline. Doep’t seem clnis. ™ 1A &l 9): jow
plia B, s 113 [ Tihe furisdietionad bavis b, oo lesi, din and eibe
el ") The romsit evem wsld dot it wan “able jo sapl.| on the baads of
ihe repard an @ pow paiste] ) with felr assistance, [thal] dere i e
hindisg srbiratnn agreement® between the parisi. FA. m 0T

T, contraty 1o Repmentnis” soppeabon, 8 sppaseni il B
enpeess banguage of the disirict cosird's ordar that B wis dmbsig
ihe cuse Bor fack of seigect macer jurlsdition wis snything bul “roes
incintaiien.” neg Reply B, at 7. Quilie glesaly, “the scoasl grovad] |
oF bl s whilil ile diitilct coun comsidereil[tal] | wan empos
esia b pemand,” gee Mangold v. Amalyfls Setvices, Ins,, 77 F.04
PR, (430 phih Cie. 1996), was thai || appeaied 1 the cour ihasl B
Lot leed pubjest mane juskdiciinon

Harsebcnanding the clariy sf the dittt courl’s oy, e sually
unamhiguisis tanfemation of the enuris licaikii i s fessaeks froin
the hemsh, mnd the fact thal the dRarict couri powhese even s mech
# enliang glhasgniing, Nepmenssds argoes (hal the oounl aciusily sl

sl dwmmiis ihe eate oo Deck of subgert mafcr juradicien, e, i
“whatwined ™ fram eazeliing iy “jusislefian® o decils wihether i hizd
atibjecy mamer judfslciion, es evakanond by e fecn dal it did mow

I Beeause Heyemenmmts wvusl digue nid nly that e baye uppeilile
Juriligtinon, bt slen that ihe disried comn erred in o remand, in onker
i prewail, i sepesiodty cails this sdgamand a1 one dur the district ceal
*Tullead i eazrcioe jos jusiudiccion in determing” whedar ihe dspuiz w
sibiirable, This fepeslabion preserves Beyemnams” argumein it
iliniriel enurt had prrisdictien under scctban 103 bmmediiely
remaval; thal it wan pegquited i eaercie du faisliction w
atbilrabiliey gueilion beeause there were no permissdbds g
whvienien: il that, becauie Be courl did nol decule g
remanl wan b ernst, This feemulatios als | e [, peti
hiaji, nnl-bo-cideiudp el of minfucuting the

s$$

O
&
o3

\

OY;‘

friale mbseihet in Ded the mickel peoides dispete was sbarahls snd
rven upgesed that Beymenins mighs rieshlinh aifstiahiliy o
remand and Gaen reatiempt remoyal

Eriw wr fureedl b oideoade, 55 Reymienaats wou § il
whether @t dpiimigh court deculed in absiain
nf ke quiidion of the wickel powder 5
whether fue court intiead decided san
uinty, e wnild waheillaibagly
enin=entd, Bal de powit deg
Tam us a falee chokor, however,
dezilid meeither, i leaui in
o e toun’y ender
1 peEncien 1 i
il rifEirncies

F g el
rdey anil benck
ilion Bgiecmenl €Ll
e dasiricd gowt sdhaally
fed by Bepmssaits. 1 s clesn
il & il mok alinply “declins
the irdegeid of “pudaiil ccnioniies
win b splieved,”" sgg Appellani’s
Br. an 11 desd s expluined, it i Fhrin that ihe coun
el mi by lgivimdms whethed i Bad paisdaimn vve
il digie a5 elear frigm th couil's suinehil Caatniming
8 ler semewal anemgs than the court did nm aeer
Ll o arsiaratinn agresment exine. X Hather, the coun
epon W gegand dhein belaed 1. mad by Il‘ﬂ'ﬂl‘lh.l: W

on ol dee gnntrecnis]| digpene, Because, i this conigan, aehiirahiliny
w detgrmiralvee af Teder il i lidictsa, heowives, Min sl jf
whtifir the courl sbrilihasd from cesirchimg cnnesdal Jeridicinn b
Hirimmie Ilhlluhllllr anl mlipadert the comnid aBznineil fenm -"I:Ii'lllﬂr
wtisdiciim (0 determing whothes i hod suliject munes jurisdicien. g
e i iliE R

3 Ve divsed poari may well bave Ien mistaken wn lis ohservaiam ihat
Boymesaani might e abde g ormoer e i apain, Eilkrainy sddeinnl
daiiry W utate ol Sk wof, Appeilont’s Reply B, a2 3 OO0 the
gl Bad mnade the arhivaleility desermington, then Beymenmnis | |
=l el have e appomumity b petton Tol g seomid remavil. B Qe
wegld gler be in Brbitfaiin or m odletc Comn, B pemsin i st coun, )
s aba S Paul & Chicugw Bdway Co, v. Milesn, 108 UK, 212, 217
(e, BW.5, Breciogy, [ng, v. [nlia, Die,, 72 P00 409, 892 5in Cig

| . ‘Whether (e courl win corect nn S soofe if ni, Davecvol, B
B Baviing on ghe ypiisibon of e omai's bask bt pemaniliag lhe e o
iy sk

b ot Paa] badan for HT:EEmm.ufl remind, .l.n = arhrlil'l:uThl,- -

AdTVEIN

<
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daghit 51w I pelsdicion i Tavee ol reminad al el saly it
Reymieramis (adled 10 corey hin teatden ol eowblikiag de exingnce ol
o vl and applicable arbsration agreement which would suppen fed-
el jutiedicilom. Thiv was e question e vl was reyuined
decile. and the naky qoesibon ji eas regpaiied i deeils, Aosd of lring
i thin caa, wheee the party upon whom the luides sl eanblishing
bedersl jmiadictinn resls sefuinl ba pealfer e documenl ithal b ren-
udrd retablished Teleral jovisdickim sl de secord document pur-
pitedly neceisary o dhal futisdegian wad sl sven digaed by ihe

ippering parly, dhat decnin, eeon @ othe abrence ol Fenber dicos: n

ery, b smasaailable. O fbig Fagisess Men's Avwince Co, 997 F30 00
1R, U803 (Rt Cir, 1883} halding thaa disteics coum dil sl slove 0 | :
digwsion i enlesing remend withesd guy sppsiz pranting o boaring 1

la deiemmang whether ithere was an ERIEA plan tiggeting ledenad

JEUERIE TERLE ]

Even bl the tour e detesmined the sabieability of the dispsie
I g2 iy deiae thay mabeieil), we SN wnild b wilal i
tin i review e disiriee courl's neder o gemarad. P, & i event,

& Canirkry 10 Reywsninta” argument, ¥ U 5.C. § 4 did pal qeguice tha
disirict eoant i Bebl 4 trial ea the wrbdnblay of e panis’ dapule
Serchion 4, which prowides thsl "ill s making ol [in] sfbira@on agioe-
mei i (e failare, neplect, & refusal to pesfimnt @e wame ke m s,
Bie gondi ahall piocond snimanly i the el ihiceal,” agphii, ot the dii-
wit court below anted, only where the disirict coun woakl Bave jurisdic
i akdd e dapile cven mode ihijesce ul e aibdsplie dgigneel, Ay
the firet senience of dia peciinn provldes

A party appreved By the alleged doilure, neghaci ur pelfaal of
anoiher e abiraie snder & wiisen |,|_|urnu||. Tor wiliilvation m
i=liion any Uatied States dainicd courl

agreemern, woild Rive risficlion
actiem nr in admiraly of ihe vetderr wanes of 4 s a
il e ’."l:?ill-l:'l'hlj' hﬂ‘-rl.:I the pariew, B da o ili

BEFEEEEN,

FUELC U Heve, abaent o arbitraiii pgiee
Heymenanli, there weskl be na possihle ha
the wdeilying hresch of comtract cliim
ihe patiiry ggaee that there i1 m diveda

il would st Fellow thad @i coun gl ihe autinn am ihe
praand Wil i sppeared i B Cobil Esclpd siibject maiier jurss-
dictian, as Heymesanls vigonoss| wrgld Mollhss, 30 itemid,
ialy thil the cownl grged in i tiun that o lsched subjeci
FnameE bl bR (08 e i il erresd i the dienner o
which (¢ usdemsak ihe inguiry). Howewed, ai ihe
Suprome Cown ki sade o 10l B W have Beld,“jwihere e
wider |5 Baseid ooy 0 aied groundifin secies 1447c)|,
W ) U El ierr how plain the fegal error in ardering

ahe pemand,” Hell, 431 U5, 433, 454 i3 (19973 pae
Mlasgald, AW (neatirsg duai i dhe Siwirick count invoked il
Eprounds § 144Nl th amder i meovicwshla “even 6 i

arpuatdy erroneum *). Weie | eiheiwhie, deie swshl
“ilelay in the tefal of feinended cayey by preinicicd li

istcisemnl i Jesg Thermmng, 419 UL, m 334 (eis-
b, whicls B = fesd’ parpaee In caacing snclion
il i avosd,

Thee alintricd cowil Maveg scindnded i e on e ground 1lial |
appemed b it court tha i leked obijec) nomer jurisilicnsn, we s
withoni jurisdictiun over iy appeal. Aconmdingly, the appaal i dis:
melpecdl tar lack of appellsie judmdiciion

IHsMIESEL
WARLL, Chrcun lvdge, dimmeniing:

1 Bpfipva that we bave jurisdiction bareview sy temand ordet uipl
Uiar the semaad was i errer, Asiandingly, | reigsctfully dlsseni.

In dectding wiether 28 00.5.C. § 144T0d) depeives un oF pirisdiction
jib puview 8 remaml onder, our Tecus musi be wis whial e dislisg cisi
mimmally did, ol oot parl on s hal i ey Bl dad,

Phowerdul ilicy considesmions and peisusdive ded ivivmal
sushoriey suppant dut posd — end responnibilily— 1 jesk
st commennnally pmbigusds sllutmns nd even sprcilic
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Wil juiisliciion, Pedig wid dlersiedn i reniil i |s sedrded
Bl whirm & disiviel eoin remmandy oo vach 8 hasde § 19a7d)
ezt not har appellae review.

Manguld v, Anabylic Serviops, bsc,. 77 1 % 1442 14501450 49k O
1596). fiex alio Quackeabenh v. Allstale Invuremse Co,, 116 5.L¢
1712, ITEE-1T20 (U5} [ababentinn-based veminds tre sppeilabls
“cullaizial wrdery”)

The majurily easggerstes de “cliriey® of e deiniol ooar's wisies
wiiler Hlete is dhag pader in v entlrety, wath my esaphavie addel:

lar flie 1w un the gecord in gpen cour) efier
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ihid caan. ]MH‘-L'.M i W W i W B Faithizd
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it aml Enforcement of Forogn Ssbara] S

Accordingly, | 1 thls 14k day el December, |
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lach ol jurisdictiong
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T
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i iy wusled siimat ol recorid

*

Thwwi. the Jdinric
and it “eapresas
miend pa arbr

wiledl metding of s renaabs @ open coun
lrw® ahour whesher there aciuzlly i an agree
o ju il Canverdinn
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hanged the subjec 1o shothed e vane fmmbd be icnamnil
i ly, without resalvisg the questesn of siiability Cimingcl

[Wkr. DUIMME, csiunsel Fir Sevenunichst | Lii ms begin

B yvrn ') pmiid, weith B lanl thing wim and Kir 1alle
[emamiel bur KeymenanisdKnla] woin discessing. @il [ aim
et Biyiog B b (M| past], Bt @ may he the anly thing il
flr. RfTe mnll | eeem w0 ageee v because | o inclined o
agpres with by pomg o view on the goeston of ki dighl o
& arisd wid dlie obligatisn of Bhe FBdeidl Couit dn el
it WEE thik o Buive @ mial, i there e leghimeie Jis
pestics i g1, o the quesion ol whedser or md @ guniracl
i mrhitiese 3

Q‘I evipinsckil eapressed dolds

And there is 8 very Jear dispae on tha. Mr. lalte says
ihere wiih wiid polils e @ cosple of thengi, We sy (here was
eal anid way that e things don't apply 10 shis pateule
arienpzment. And heve pim clrar, sharp Sigpuies ol faci. 1
when we gdw asplying convenling] semmary judgmein
viassiards, | thak @ would be diflicult on e reconl bolnme
wa af this pagl, which ., desie'l even include the Telling

agrocoeil, 1 fule ose way ot olled, And | ook e stas

wle duus prasi jurisdcion o e doml cout, sl el
peyptie s jlie Jedeml i i evpnciag jutisdicsion i mink
inuiil 10 decile tho geestiin ol whethe diste 18 3 copiraed -

i

United State

01%

faodoy uonemnigey [eucieuIAU] -

Page 13 of 15



‘T

RACTE TEA WS ey, o] S|, daneagy

[
-

8-2

THE COURT: Yuu read the sutule i requive the fnd-
wtal coald b gaeiclae jurisdiciion m e eaend of Ry &
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MM, DICTMMEE O the wery neiinw lsase, |4 there sn
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Ui i wheah mesniodl, | chink o quite chear that iz count deibned
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1 e e 4 e meriis of ihe remand sider. Hecadwe ol ihid pecu
il inleiplay Beteeen arbarabiliy snd judislion bete, seveial af e
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