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Citwns 113 FAd 315 [5h Cir. 1997

17] Becmss the Sierra Club has not cone-
tested on appeul the timeliness of the stale’s
application ror whether the disposition may
mmpair the state's ability to protect 1t et
eqts [n the sohject matter, we depm require-
meots (1) apd () satished. See Cooadlmms ¢
Siale Form Mul Awic Mme Co, 4
00 5. 9 5k Cle 1995 (holdine
to provide ony legnd or factun! analyeis of an
nene resplis in waiver™l. The Sierm Club
does, hoaever, contend that the state (in it

variois eapicites) does not heve an intenest
in the sabject matier of the Ltign
that whatever interests it may have are rep-
resented adequately by other exsting poar

00 BTG

tirs.  We connot agres

[8] Wigth respest to the interests of the
piate [in s variods expactties) (5 the sobject
mtber of the ibgntion, we find that they we
several and important: (1) The =inte gua
state hus an important soversign interest i
protecting the sell-governing outhority of the
Edvwmrds Aquifer At and in seeing that the
sehame passed by the lepislatire s properly
peiforesd, e OCrickesner, B2 FA34 ot 1100 ()
the =tate ns legal representative of the
THNRCC hos an interest m the repulstion of
varous water dghts of the pumnpers of the
aquifer, ape TEX. WATER Cobi Ass. § 5000
(#) the stnte a5 legal repressstative of ghe
TPWD haz an inferest in the protepkion ar
the state’s fish and wildlifs resoffeseste
Tex Panks & Wien Cope Ans. BrTR00L: (4
the aiste n8 legml representaldve of he TTIA
has an interest in .-'r'_'l.i.r!'_pjmr.];.:.nd regulnting
pgriculturnd interssts affocted By the aguifer,
including the fAoancial \afM$tance progroms
that support some of Bhe pumper {armers
ser TEx Acic. o MOEAvw, § 12002 Glick
man, 52 Figeaf T and (5) the stais ps
parens pogrine WaE an mterest in the _11i';;.'a||';L|
and cofvie Sealth and well-b ing of the
i el T ﬁ.;.r\-:'l"Li_'.' nffected by changes in the
wittep\leve! drw-downs ot the squifer,  Se
Alved L. Tnagn, 458 115, at 60T, 108 5,00 at
i, Although we do not dispute the Sierm
Club's contention that this cnse &= about th

alleped exeess water pemping of the variow
“customiers” of the aquifer only, we are at &
lnie to undesrstand its insktence that these
phove-named constitnencies do nobt hove a
direet, cognizable logal interest in the subjace
matter af the lithmtion

(8] We similarly reject the Serra Chib's
Erpument t the state’s vorious intorests
gre represented adeqguately by the exdsting
parties. It is acdormatie that the interests af
the pumpers, who are local cities, businesses,
sl povernmeéntal entities Ui Esly on the
gir immediste
subgistence, will diverge [rom those of the

pipuifer's water supply for ch

variows state agencies who sre charged with
taking n siate-wide view of the squifer &= i
affects wildlife, whter rescurees and geality,
wnil the ppricultural industry, ns well pe
Enrme al the ptnbe qua stabp sl as pilipe
% Pininlw, the pumpers will notfFepne
senl nolsquatedy rn af thash etgls
constitueneies and, onder Texes oS mgy not
do so. See Ml 668 5.W.2d at NI

i Mty

[10] Became we find that Pe =tate haa
met the reguiremen® of Sgle 24aX2), we
¥ EHSE the portgal thapinl of intervention
ind REMAND, SSedlyection to the distriet
eaurt to prod”ihe sttn’s modion for interven-
tien pes al reght

MARATHON OIL COMPANY:; Muarnthon
International O] Company: Marasthon
Petroleum horge AR, PlammiofTe-Appel-
Innts Cross—Appelless,

RITHRGAS, A, Defendnnt =\ppelles
Cross—Appelliani.

Mo DE=-Z2{E61.

United States Court of Appeals,
Fifth Cirruit

Jume 14, 1997

(Hl eompany and internationn] affiliates
uetl rErmmitn Eus supplier o state coart for
frasd, mEErspredcnbbon, el CONSPLERCY.
il tortious interferenes with business rels-
tions, relating to development of North Sen

BT 11
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ol field reserves, Gas supplier removed
matter to federal court and sotprht dismissal.
Ol ‘eompany sl aflntes eoupht remand
The United States District Court for the
Saithern Distriet of Tesss, Melinda Harmon,
o, dismissed for lnck of personal jursdiction,
U company and afffliates appoaled. The
Court of Appeals, Politz, Chiel Judge, beid
that district eourt did not kove removal jurs-
diction,

Varated and resmanded

1. Federal Courts &6

Az pourts af limited jurisdietion, federnl
codris may adjudicate cose or controVErsy
only if there is both constitutional and statu
tory agtharicy for federal jurisdiction

2. Removal of Cases &=115

Federal court was not required o rul
an personal jurisdiction challenge in remd |-;]
cast, marely because disposition wpe] Nae
easier, without first determining “hether
there was gubject maticr Frsdichin:

J. Federal Cowrts &=
Remowil af Cpaps & 0
Appropriste coped is Tor foedern] eourt
to examing for gublect ‘mabier jurisdicton
constantly and S % B found lneking, to re-
mand to sta@ pteart i appropriate, or other
wise dismbah,

{. Fefleral\Courts =3

Ghven bmited nature-of federal jurisdie
tin, here is 4 strong presumption against it,
and burden af EHL‘LLII.I:JL.nl{ the CORLPAry rosis
upon party asserting jurisdietion.

a. Removal of Cases &=41

Pladnifl’s statis as ablen corporation de-
feated diversity jurischetion in removed sait,
whei defendant was alss alien corparatian,
unless plaintifl was fraodolently joined for
that wery purpese,

. Removal of Cases &R

O compamy did sot fravdulently join
redated Norweman eorporation as pluintifl to
defeat diversity hirisdiction in s remowed
tort suit against Genman corparation relatng
to development of North Sea ofl field re-

serves, 1n Hght of questions existing regacd-
ing which company twnoed tithe to ressryes.

7. Removal of Cases =36, W7T)

To eatahlish that defendant has been
Juined fraadulently to defesl diversity, re
moing party must show by clonr and eon-
vincing evidenee either that there i possi-
hility that plaindtf¥ would be able 08 efeghlish
cause of action agninst nondivfed dffendant
in stste court, or that there Jees Weien outright
frand in plaintiffs pleadings of)jurisdictional
fncis
8, Removal of Cases =T 1)

0 compangz Rale law tort clalma
apninst Lermangis-tupplier, relating to de-
velopment, ff Worth Sea ol feld reserves, did
afild unpj.u:u.h.- foteign relatione ar affect for-
cign geohgmes interest to o degres sufficient
La nw resolution of substuntin] qusstsng
gf Nedaal law, sech thut there would be
Mool question jurisdicion over remmoved
Thsr

3. Removal of Cases &=15(1)

O eompuny and international afffliste,
which were pot partics to any nrbitration
agreemenis, were nof attempbine {o recover
for wronge to related corporathon that was
party to such an agreement and thues they
wirre nob estapped from opposing arbitrston,
uned their tort suil apainsl German ges sup-
plier was mot subject to removal ps suit relat-
ed to arhitration sgpreement falling under
Capvention an the Heeoprnltinon and Enfores-
ment of Foreggn Arbitral Awnrds, whers
thiay u].':-i'ged ‘.hn'}' e fr..l.l.uJ'..'JL-n'J].' induced
into mvesting £300 million inta relsted sorpo-
ration. 8 UUS.CA § 206

Clifton T, Hutchinson, Dallas, TX, J. Greg-
ory Tayler, David Jobn Schenck, Hughes &
Luee, Dallas, TX, far Plaintiffs-Appelianis-
Lross-Appeileas,

Ben H. Sheppard, Jr., Guy Stanford Lipe
Michual Jobhn Mocchetfi, Harry M. Hexsoner,
Yinsof & Rlkins, Hodston, TX. forf H.l'.h:rga..

Petor Hesdenberger, Thomas . Corcoran,
Je., Borbiner, Corearan & Rowe, Washingtan
RC, far Federal Republic of Cermany, Ami-
il L uriae,

Appenls from the United States District
Coart for the Scuthern Diarict of Texas,

Refore POLITY, Chef Judee, arid
WIENER and ."-'|'1".'l."|'.-'L]".'Un'ite'al'.siyt%.
Page 2 of 12
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Cive i | B8 F Nl M35 i%ah Cir. 99T

=y &
Uhid intEraitnhnl comimercol '::'-|II.||' T

valvies allegations of fraud, civil sonsplracy
and various busfness torte.  Conchisdling that
the digtrict court Ineled suhject matter furis

diction, we vacile :l'lll LT 'i':l.'llj ¥

L.

Foekorrronag

In 1996 hlweathon C(hl Coenpany (MOW)
beeame nvolved in North Sen pus explorn
tion activities when ifs affilakte, Marathon
Imternationnl 08 (MI0), purchased a Euro
pons sapeern balding s North Sea produetion
leenae!  The rvn:.l IETIN. IS Ra, -.ll"i,.{tl'::“'-'
hold by Maorathon Petrobomm Norpe (N orga),
altimstpdy rave another afffliste, Marsthon
Petralenm Norway (MPN), riphts to 24% of 2
gus Oeld in the North Sea lnown as the
Hetmadal fek Lmothor lnree intorest hold-
er in the Heimdnl Oeld was ;
sLiite-orrec] Fas
egha=e| . 0% interes

Lhe present obigaton o [raim dilleged
ernl amd wrklen opresments bebween Les
Marathon ecomponses, Huobrgos, A, qafis
ather Buropenn compamies reguroing A i
weiopment. pnod produetion of Heinlg) Rl
Germanf's \primary
gre mompony.  Aceording to (g Marathor
plaintifIs, Huhrpms, Statoll, mid 1 conEartivm
of other Eurmpesn compahies Recretly con
spired to mmnopalinecths "stern Europenn
A= MArget O [OphednicoE JLFEE pHErsion il
worth Sea s oenreg through Ruhrgss'
prexloetion TaeiEiies iy CHrmany

o b i ] Fuhreas

Tl pdnSytaffelboge that to effectunte this

Lini 'I-',;ﬂ-.'r.'\;- duped them into providing
P with 23 million to participote in ex-

LRGN, comstT g apernbions

L. QI syt mn Decoan gl s Idifr

Mamither Pesaleisn

L. APN secpiired il
il o Pass T1

chi aliegpedly puiaraii
oricn. MFPM.

licen W n ety

with the fitlse promizes of premicm prices for

MPN's Europesn s sales and pusrintesd

|.i pline trapsportetion torifle to holp offeet

y becwme apparent. that
premiwm prices woudd not be honored and
the scheduled transpartation tarifTs vl
n matemalze, MOC, MID, and ."wi:'-,r.'.;l‘”l
iess |'.|:|'.r|.".|:- ty Towns stats conrt for fr.u;..:i,
resentmtion, eivil conspirney, anosioe-
i bissinegs  Palagions.
Ruhrgns timely removed, irgelghg Jurisdie-
tion under diversity of clidzenalitp, federal
yoestian, and B 1150, §/208, “Safter removal,
rgns movend for o shyy pending arbitra-
sarnpe - whichNthe “district coart de-
nied. Ruhrgasdhemfilsd 3 motion to dismdas
for ek ol perwgtal jurmdiction and o mofon
to disrmisg fok fOMEm wos cofrslieT Thi

lurmthon ;-:.:iﬂ!i:'!'-- mover] b remoned for ek
iertemntier jurscietion. The dis
ofurt Yranted Hubkrgas's motion ta o dism
forlefk of personal jurisdietion und dis-
msdd oll other motions as moot.  The eoert
o] Ruhrgas's motion for reeoneider-
nf which Kuohrgns regrged the coart
abate all procesdings pending compelled ar-

bitrntion in BEurope. All parties Gmely op

address ot the threskold the

of foderal subjest mattor jurs

mirrts of bmited jurisdietion,

iarts snay adjudieate 4 edse ar eon-

r only i there is both constitotiosnt
tatotery authority for federal juris

rsisks that we mast rale oo

IR B m s
=W T

WIS 1 poretheless hos sianding o

the allepet of the Mornse

; ——
1878, 128 LEd 2d Y91

Ier Hrewing Co., &3 F.Id
irwin ChPmer sk

w 217 [198%); see also Stasidon
|8 Hiéw,) . 1147

HETTSS Ty ©TT

them with le

United States
Page 3 of 12
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itz permonal Jursdiction  chodlenge withoul fiicts irreconcilably with bosic principbes of
first determining whether we have jurisdic- federal court suthoriy® On severnl ococa-
ton mfeoree muelermne  We are cogmizant slons we have sounded the cnotion thaet
thit ir same inutsmhoss we hEve ] L] L21d "' There & federnl eodrt proceeds i a2 matter
dismisenl of an petion for lsek of parsons without Arst s shing that the despute 18
jursdicison without corsidering the q L within the provines ol conbroversses assigned
il sulyjeet matter jurisdistion® e it by the Constitetien and stabtste, the
fedaral t ichieE Wpah the lerriary al
i eoordinetes Judicial systom, ond its disc-
ginne, epindons, =nd orders ore of oo effect™®
If clismizsale for lnek of persopal jurisdietion
ware Judgmenls o Che me fitas/ Nerlabons sl-

lowring that determinatiph YnehE shesnee af

procedure gos
wmctionn] motions
dispanitive precedend of

i courl el y ~=
fetinn when | le0Eral Hubpeclt moilbeg J'_F_aL.:L;-un i el
n to dismiss o Ve bo validity? The ghpropriate cotrse is

F .
TG

easler disposition of 3 1
I to examine for Wibjesl mifler jurisdicton
onstantly a1 18 found Inckong, 0 re-

mand b0 sate Bourt i appropriate, or nthisr.

lark af personal jum ton. & 1 & ki
necessartly woald be nwalld in Ught al oor

eonstitutinnal and stututory autharity and thi : -
grerwhelming body af procedent commmnd- Wise démigi® Such o course respects the
ing all feceral coorts Lo scrutinize assddibns profer \galance of federalism. We must
¥ sulyoct |.'.;|.'.h-r_|'.':-..--.|-.'l'--|- uf each stage af theraddre, reject Hobrpas's (nvitation o ig-
ptr® the farmidable subijest matter jortsdie-

litigntion, trial pnd sppellate, snd Lo dismisy

exses mok property before s’ Wt lsaue presomntbed ein and resolve that

[emetammarinl e

over mabailiil Hluy

ving o [ederd] cobrt to [4] o the limited notore of federal
yiEFs i cLion, 8, r B B Brong presssmspcion

i See ep, Koblomen, 511 US o1 377, 114 S.Ce

78 (holdenp th jarisadiction of the leder
be expamded by podicial

leiting Asesiosn Fie & Cos, o v, Fire,

71 5.CL 534, 9% LEd. 702 (19511

.u_)'_|. N 0,
de Procashores . L Tngofeay ins

Cir. 1531k Waller # Sl

Clr. 1 S|

2.4, dagatler w, Yeas, 28 U T L Wedi! o4 Cormp. 845 F2d 03 (Sth Cir 19
i RE0 WYY Masafield v Swes ary (] fnurance Co. af N Ame., B4
70 5 CINSED, 380 L ES. 462 WETIE LA, | L3EEE [/ ore Mimestic Enorgy
i & 2Nfoille KA Coow b ey, 211 ) &7 (Sth Cir.198%) I e Carter;
£3 L Ed 128 (90} RIA F.2d 1L %ihy Cir. 1980

e 271 U5, 237, 5 ! : ; : s

(153 E Clark v, Paw
S0, 744, A LEd
oalpeiid, 421 U5

W6 LEd 2d 437 (1998 [holding
must have subject metser
e e ¢ It renders judgresent los
A3 i i i o aten Weeks %
S.CL |21, 51 LEA2d 374 (1977% Bemder ar, Co. 2 3d 503, S04 {%th Cir
Williaenapaort, Arin Sefesn] f. #72
106 5.C. 1328, B9 LEd.2d 301 {19Ra); PN ha wan| wun lkewise errone-
frmz, & Cify of dhanda i : 8 . ., Gaw, 87 F.2d 684 (Sch Cir
506, 107 LEd b i), Senve the Hay, In N3 T 84 5.0 &0R, TR LEd
. e 54t : - 34T
LN :
1795 i(%gh Cir. l9E5 " b LRI L Confromied wil winuslly idemticad Encis, 18
B7T E.3d 427 {Sth Cir. 1989 Trizec Prop iegler v, Chaepion Mortguge Co., 913 F.24 228
r. 1Yl we re LT EC. HATLET JUEs-
{in question v ar and vacabed Ehe judg
I dismiasal wheh was hased on g 2sck ol
jansdicton




MARATHON OIL C0. v. RUHRGAS, AG.

Cie as 015 F 3l 313 (%ak Cir

agninst gamme, P ind “the birrden of setahlish-
g the contrary rests gpon the party assert-
g jurisdiction.™ " HRuhrgas, 1= the remov-
g party, has

suppart of federnd Jurisdiction.
ench m LUrn.

I EnSOrsesR 1n

Wa

noivanced aeve

Ailrirmes

A Diversity of Citizenship

58] MOC &
fn principal pince of
Texas. MIO = 5 Dhelawars '~-r|.l-.—.;L|-'-r. With
Be principal place of Huzston
Texns, Norpe i= 0n u.I:-"r'. r"l.-':'u-'.';!:-'-r. hipad-
gquartsred  in Norway The dsfemd
Rubryas, Ay, i® an porporation  bead-

quartered (e Germany

nn Lkhso corpornbion with

Houston

heiginers n

5114] 4

alim

a5 an alien
juarisclbetion

corporation de-
W onless,

Morge's status

fantn
Ruhrgne conmtends, Morge was froaduls
Joimed for that very purpose. Among othe
pomplaints,® Norge contends that Ruhrgus'
mnnn[miiu'_":'.'l of 1}
murhet completely prevents both MPN and
Epell from marketing Heimdol gns reservgn
s non-congartiom oyees and thereby devl-
s the production Ruhrg® M
sponids that Norge sanoot complainNel 5y
damage to it produstion liensé as\Nterge
sigmedd all of = mierestz in tFndd eirmdal
Beense to MPN.

s "r,_-&‘" AT il

h G LoYaR | Remaovs] 8

oousfirogel apoinst remoyval

divernity

W Western Europonn gus

licenne

1L Kioldbomen
we il Staiford 1
Bl (5eh G AR P
pompkee. divetisy
whig sk W imvolke the o

l:ru-i,"‘l

.-1'~I

wi 1y
M EDA

The burden of proving that

exitls resits upon the party

ot s diversity furmdd

< I.l e Caaermedns, B2 F Tl sa 1298 [hi lat
1l iFETETY |.'-.-':- nof oxist where aliers

bih sickes of the litigubon'

lidij
e

B A e
brtels, Morge L i i
Meimda! gas under I|I|I |l iEs Throigh Agr
Brizfing indicatsd that MPNs righis ursder ||'
'l.||1.|'. i waoukl ferm
Mici
reversion wpuld oocar

N HCLhe s |!l.l“||I the summor
Pams Thr

Tier e

*f1l ikahay al the
unchosr

| Marpe

|||'i||ul||lr'. s the mnlson of Nor

prodoction  license amd

hermzver, Endatatd ro Ty

wlent

[rondulently, *

by b ;
thrr I8 m
b il L
the [nond
that then
nlaintifls

i
tnbdizh L

iverse] defendant in stals coart:

319

I9¥T

The party attempting t0 prove frood-

! Ta os-

Joiniad

£F has 5 heaayvy biprel e, ™

dafendant hus been
the removing party must ghow
amdl eorvineing avidence] either that
1 poastinfity that the prain&fl wogld

patahlish n cause of action apodmet
or
his been outripht framd in ghe

pleadings of jurisdictional fpeas

In maldng this determinntion, o cout mikst

FEEBVE

“all disputed questicns of 4

£ 0¥ all

ambipuities in the eontrolling (NFE- J':l'-' i af

the non-re

. CE

QIEI

L | |

moving party

rending o thes, record and  the

extensive I-| jefin |. amfradduisnt joinder leave

uf Uncomy

a5 Hv'rl' s been joined

fraudulently 6 gefdut divessity jurisdiction.

[t is mot

whin Erag

we o firrmine

wpfl Bl

setiing after the

AlBhaiirh

cleat wiaf interest Norge posseased

Beathe production license, nor ean
with certainty [rom the pocord
whai intecest vel nom., Norge
Paneg Through -"'u,"l"""i."'ll"hL

menintacnd Lhat ot

rre
LEY M

M OrEn hilds .r'l.\-L

Hile to all unprodoced reserves, i€ i apper-

2y
r Norge's property
bodce ol law malea

!.|'|_':_'|' '-I.'_II_||-:! have o !'_II_' [ 1 S
thess oifh

thai
nay. e

AnnrTLy

3. 43

ey O

e

ntanrds, we musi presume

sl
CVIEET0

Riitirg

g . ol
S¢h Cir [P0}
6l P

|'\.l'.

ral ather posaihiities sxist for
interest. . Given
Norweginn law
ultmdl o answer
Al thas giagre in

i
cult guestione'

imerierence in MPN's necwvities
. Morg alss
irderfered

ihe Pus=s
k| [Sth Clr 1994)

49 (Tocrnoie crniliped i
1 Maririme Ci 251 F.2d

ey iy Horelem v Cemerad
21Y Mk Chr 8% A

e
L ¥

Femmwrds. 3% Tex
i the sitis
NOTRE &

1 Soveiunsherper Tech

Ter App =Toxarkana

hae T

03 LIBT3 findi
comirol the
property inieresis);
L1 k]

i the law Wi
Lorp.,
LS, Wi
CIT TR Moy cownlrnl
e  Mmml spmbc

wn the Esudulent jomder
thot Narwegian I
There m, howeyer
low in the record

-'|.-..'-|. s

Eves

United States

DAana 5 0




L |J.I'r

'.I-l Flrl.'|\.'::|'I]I.'.\,._'.‘= NOWEVET,
¢ burden of proof

prove, by clear and o

Morge kas absolutely o

s hiliEy La}

IEahiliy

ENNE GMages Unoer nmy thenry ol

jarsshiction, therelon

|_.I..|_:.;.:.

gat .
B. Federal Question Jarisdietion

[§] withryras nsserts thot federal guestion
jurisdietion is present becanse the “{pllun
tiffs' claims radse substantial qu {
elgn and imbterpetional o
tions of customary internatbonu] law and act
incorpursted

-85

which are
into und form & part of t
law."

hanne alleged only
and cantend thal the
rile bars a finding of federal que

fuastlarns

:
ne [edieral
f netion

AW CREIG

well-plended car

RICtEn

in Torms Srufhern

federal question jurisdics
tion bosed on the lederal common ™Sl
[oreign redntions. As Lhe qalalia
dant's povernment, the Republic ol Segsany
hos flled a letter of protest withGthe )Stst
Department and an amicus Briefy with the
comrt.  The =milambies betuhee hi
cones end there. Our baldige T Torres 18 2
VEry '\1|H:|':r|-" applicatibg/ae che well-plended

Corp.,™ we found

in 1arms

DU

commplaint rule, ufder\which Lhe compiaint
o=t staie 3 cafsngi/aciion DecERELTHY
quiring the “yesngton of & sabstantal ques-
tion of I'l:l.lm.!. lmw,™ 2
Torres’betunss Lh
at v fcpn
inubagll, 5t the wer?
lie ] Fera

The same Canno
Republic of German

primaridy oo two

heretn for the
2

wrmicias Leef fi

the anbor

and oree

and the mpaet

trade from allvwing suils agninst Edropean

wrfe: L Sl
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companses W proceed in Upited S
thoaph not
Internal

SHetwieRn wenbarm g

SRICE  CliOEr s

CIIFTE
slantinl, wo TN
commersin] disputes
corporations and United States oo

sperty form the besis

i mutter jErisdicton

[aiiihi

UL 1 cifchnl pie

Hubrgns [CArE w0 [s2 an impartant g

Eupiplie in Lr=rmidy and western ]-Z:|.r.||:-_r r
thes pction does pob Strike ab the poversies
of o foreign mation. The pluyfily claims
mot cull into question offelaNGafman po
decisions and the Republis el Germany
nat i partiepant in fhi wobiviting |1_'|'.-'i|'_|,g
20 this swit. This lidwapiin dors not seek
tmpose liahilicy fosnjaries to foreign citine
occarring seimNgn foreign T T
situstion, IR Fogres. ladesl), Rohrgas
odly cafmoNo the U Seintes and defr
od & Unjted States company on Amerig
gt Merely requiring a Germain corpeg

g hide by stute low when present bere 'do
g meconaarily fmplicate suhstantial fo e
Unried 5
Prmnin ueen

relntions msnes bobween the

Furthor, wi
it may impoarct seversly i

und Garminy
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| Aorishing industrial natlon such as

“gderzl qu Jurisdiction Go
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|  Finally,
is removahle under 3 LLEL
the pleintifs’ claims relabe to an arbi
agreement [aling under th .
n and Enforcement of
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a foreign country, it was legally precluded from
snying the arbitration without making any find-
ings that the requirements far o stay were satis-
fied, ACE. says.

Further, the record indicates the prereguisites for
a stay of arbitration were not, and could not have
been, satisfied, A.C.E. argues

“The Attorney General has no substantial likels-
hood of success on the merits,” A.C.E. main-
tatns. “Given (i) the broad character of the ar-
birration provisions ai sswe, (1) the weighty fed-
eral policy presumption in favor of arbitration,
especially in the internauonal context, and
(111} the Attorney Ceperal's express acknowledge-
ment that he 3 a third pary h-:n-nl_ll‘_l::l.r_',l af the
very coniracts that contain the arbitration proyi:
sions. a court 15 highly unlikely 1o relieve Bim
of an obligatton to arbitrate his claims Gganmet
ACE. Noris there a substantial threat thaithe
Artorney General will suffer irrcp.lniﬂl: harm
absent a stay of arbitration. IR hé-ultimaiely
succeeds on his claim that the/arkimration provi-
sions o the A C.E. coniracisNdomot bind him,
the only "harm” he woold Tlfer from having as-
bitrated the issue would be expense and dupli-
cation of effort, condwderations that this Coun
has held do norcogdtilee irreparable harm "

Morecver, ¢hers\is no reason o delay arbitration
antil the Pamantl appeal is resolved becauss the
outcome~al that appeal will have no impact on
the Arbitrability of the Attorney General’s claims
againgt ACE. while ALCE is being severely
Timgavesl By ol weay bescaviaa o0 s Losing (et Peene

AN ol ilw Evalil amnin wells bw amsiieetels Bov i Paniaie all

pnmniE  celmtes] me MR RS Cemibdioects, dher am

BRI VA

| Ecliderr’s Miaide ALK "y |I.||.ll‘.|' imiy fler viaay poame
i avanladle S howry o ooy by fox Jreoew 8 ea
fews [Rociment Nevwiee, Fedloe or mieil regee sis
prrecersnd e annie aay 0f pluaced by o g, Faax
erm bbme, Coll (M) P25 [ 2T sawr [ G lild) P TRIM]
Dacument number UF-P80327-001 1. &% puges

Subscriber price: 3/ per page plux 515.]
A.C.E. Brief On Remand issue

Cn May 18, A.CE. told the Fifth Circunt denial
of the remand motion should be affirmed and thai

the District Cournt properly held thar 2 claim for
coverige under an insurance confraci contSining
an arbitrafion agreement governed by the New York

& A wrprg i J'r:lj Bladiy Pubila ul.l..u-l..._ﬁl-:':.r;._|.|-|-¢ .|.-|. rmsmia I-'_J|

May 1208

Convention “relates to™ the inserance contract and
1is arbitraton claose.

The removability of claims unier Section 205 does
not depend on the arbitalyhgof claims being
removed, A.C.E. argucé\ ABOn the contrary, the
whole point of § 205 vas 10 provide a federal
forum for consideridg.the sorts of arbitrability
defenses that the Aworney General apparently in-
tends 1o raises~Yecordingly, the Attorney Gener-
al's arguments goncerning arbirability are plain-
ly irelévanino the vanous junsdictional guestions
before this Cowrt, and also premaiure.™

IHe only real issue before the cour is whether
the” Attorney Ceneral's coverage claims against
A CE “relate o the erms and conditions of
ACE ' 's imiurance conlracis, inﬂuding el ar-
bitration provisions, the insurer contends. “In this
case, given the Aitorney General’s repeated in-
sistence that the Stnte of Lowisizna is a third-par.
ty beneficiary entitled to enforce A.CE s insur.
ance contracts, il necessarily follows thet the Ag-
torney General's claims ‘relsie (0" the srbstration
agreements in thode conteacts a4 o mater of law.
Under § 205, that is all that matiers.™

[Editer's Nape: A CE '3 brief o the remand isoue
in available 24 houwrs a day by far from Mea-
lew'y Document Service. FedEx or mail requests
processed the same day if placed by 4 p.m. Eaxi-
ere mieee, Coll (5000 9254123 owr (G610} T5E-T8 K
Document number 0J-280327-0/4. 4&F pages.
Subscriber price: 21 per page plus 515.] W

S300 Million Case
Before 5th Circuit
Hinges On Jurisdiction

MEW DRLEAMNS — Wheilier s ledern] coan lsck
ing subjpect malter Jurisclicioon con desiesg o Case
for want of personal junisdiction was the Ques-
ton presented o the full Fifth Circunt U5, Count
of Appeals May 18 in a dispute betwesn the
Marathon Chl Co. and Rubrgas AG. (Mamathon
il Co v, Ruhress AG.. 9620361, 5th Cir.; 5ee
February |9%8, Page 11}
United States

The Sth Circuit delermiPglyee8 ofng 2hat there
was no federal subject matter jurisdiction, but
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granted rehegnng of the appeal in order to deter-
mine whether the U.5, District Court’s dismissal
for absence of personal junsdiction in Texas was
nevertheless valid.

All courts have the competence 1o determine their
own jurtsdiction, and the lower court's dismissal
for lack of personal jurisdiction can only be over-
turned for abuse of dscretion, argeed Ben H. Shep-
pard Jr. of Vinson Elkins of Houston, counsel for

Ruhrgas,

Howewver, Chief Cirewit Judge Henrv A. Foliz
pointed out that a dismissal for lack of personal
jurisdiction will prechade plamtiffs from proceeding
in state court in Texas, Judge Politz openly won-
dered if it was fair for the lower court to effec-
tively end all potemial state law claims if it had
no authority over the subject manter. “Get me
over that hurdle and I'm with vou,' the Chief Cir-
cuit Judge assured Sheppard.

It is a “bedrock™ principle of law that a court
cannot determine the merits of a cose if 11 d
not have jurisdiction. contended J. Gregory '1'1 -
for of Hughes & Luce of Dallas, couw
Maorathon, Sheppard agreed, but urged

missal for lack of personal jurisdictigh ﬂ!E

go to the merits of the case. X

“Giive me o case!™ exhomed W"judy Edith
H. Jones looking for r party could
cite a case directly on Cirett Judge Jones
also asked of plaayifs titled to rajse the

personal jurisd) they had not done so
before. " _ ict judge being sandbaggped ™

Bo | came prepared to reargue whether
th been an arhitration agreemant between
the partics giving rise to federal subject matter
jurisdiction under Section 205 of the Federal Ar-
bitration Act (FAA). The Cireuit Court had de-
termined almost a year ago that there was no such
agreement, and diveried the attorneys from read-
dressing that gobjec. The fale of the 3300 mil-
lion Hugation sppears o lie in whether or not the
District Judge had the power 1o determine per-
sonal jurisdiction i Texas, [T the Count agrees
with Rubrgas then Marathon will be unable o
pursue i1s claims in mate courn.

Sheppard maintained that this would be a fair re-
will in & maner involving “European clients [sell-

Moy 19

ing] European gas . . . in Euwrope, under a con-
ract executed in Europe o be arbitrated in Swe-
den.” Taylor countered that Robrgas induced his
Texas clients 1o finance a North Sca pipeline with
false promises that they would be able 1o pur-
chase gas af premium discounts. According o

Taylor that deception was a cOmMmOn that
pre-dated any contract and was iy i the
State of Texas, ™

\
Taylor, also asseried that w decision on

ad e view all is-
le o his clients.

the merits the Cirowit
sues in the light miosss
Cireunit Judge ker gave Taylor sup-
port and warn w justices that if they
uphold the lower bqtms dismissal they risk “Tol-
lowing the ircuit down the pnmrose path of
‘hypothgfisal\arisdiction, [a doctrine rejected by
the LI, me Cowrt].” Sheppard contended
m was no precedent in which a cour was
incompetent to determing its own persanal

ngm:cunn

Circust Judge Jerry E. Smith assenied that the cracial
distinction between subject matter junisdiction and
personal jurisdiction is that the paries can waive
a defense of personal jurisdiction, while the coun
has an obligation to dismiss any case owver which
it does mot have subject maber jurisdiction. Mara-
thon argued that this disuncuon highlights why it
was improper for the District Court judge to rule
on persopal jurisdiction without first determining
if the maner itell vwas cogaizable in federal court.

The Marsthon companies are represeated by Clifion
T. Hutchinsos, J. Gregory Tayior and David J.
Schenck of Hupghes & Luce of Dallss

Counsel for Ruhrgas are Ben H. Sheppard Jr., Hamy
M. Ressoner. Goy 5. Lipe and Michael 1. Mue-
cherti of Vinson Elking of Houston and Charles
Alan Wright of Austin, Texas, Il
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