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NATL. MAT. v. KAPTAN CEBI

MATIONAL MATERIAL TRADING
.
MV KAPTAN CEBRI ETC., ET AL
Usiied Staim District Court. Distoict of South Camlina (Charkesion Dyvisice =
Admuraliy). March 13, 1997
Now. 1:95-3673-211, 2:96-0095-23 and 1:9%6-128E-13
BILLS OF LADING — 15K, Charter of AL — CHARTER <22 -Rretens mnd
A rhil et
A B/L which susies chae “*[a]ll terms and conditions of libegtis® end exceptions of
the Chaner-Parry dased as overleal including el aw and Arbizrason Clagse
are imcorporetsd herewith,” i specific enoudh o provide notice thai the
charier parry's artviragion cleuse was |P.|t:-.3;hm.fe|‘!. eypecinlly since the holders
represemtative signed the B/L on the safme page with thas language. Thersfore
ihe bolder of ihe BYL is bound by ihe OF artatation clause

ARBITRATION — 125, Fallere to Arhitrsig, 'Walver — CHARTER — 24, Actions
s Arbitratioss — PRACTICE — 10, Security.

A letter of underaking issued/ the vessel's P&l Club, withow prejudice o the
vespel"s nights and defessdtdoss pol waive the wesiel's nght o demand
arbitration umder ché OF ‘whitration classe of cargo dsmage claims, even
shough the levier oblipaics the ship owner o maks &n sppesmance in cowrt on
Benall of the ssadedl.

ARBITEATION — LT1, Agreemsasl o Arbioraie Fuure [Sspsie.

A lederal coien Sannol endorce the arbdcraion Classe (n 8 comract of sale berween
0 APREE antd rocerver of CRFED o the conerac refers o3 fonsm for arbitraEon
wigich(dowd mor exist (Chamber of Commerce and Industry of Swiczeriand)
Bechusd recourse cannod be had 1o 4 noncxisient forem, the ciause is null
aad void

ARBITRATION — 121, Federnl Arbitration Aot — 122 Seate Arbitration Acts

Charter arbvitration clause calling for artitraton i Loodon 18 enforoeabic onder §2
of the Federal Arbetration Act despite a South Caroling statune whach demies
Enlofesibalaly 16 &h arbalFlEOs dgfcement calling for arsiFEboh cuside e
e wWith respedd 10 coldes of action whach wogld odherwsse Be bl 0
South Carolirs
BILLS OF LADING — 171, Damege in Carge While in Cuostesdy, Storimg and

Wrrhouseng = VA RINE [NSUBANCE — 29, Frotection and Imdempaiy; Liabidity
Policies — SECLIGENCE — 11 Bresch of Duty —SURVEY DS — Employing
Inswrer's Linhillity for Negligemce
A P&l Club, which esgoged o manpe worveyor (0 munimere cangs damsge which
the club would cover conld be Hable for the surveyor's negligence and negligent
MasFepeescalabion if handling and QESCHArEInE Ihe demEged CHTED, O0 FEEpOn
dedl Wiperiof srncinles. The motion o dismiss of the FUrVEYDT an the club
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("G5C™), Georgelown [ndustmes, Ine.. and NMT secking a declaration of
the rights and obligations under an Opea Manpe Cargo Policy covermg
the cargo of direct reduced ron ore (DRI). On March 8, 1996, TangTMI
filed pn answer and countercinim in the declarniory judgment actiomgaad
farther cross claimed against GSC. On the same date, NMT amented s
complaint in the cargo sction agninst the vessel and added Kaptom Dermir
Celik Endustrial v Ticaret A 5. (*Kaptan Demir'"), PegnsusDetigcilikas
AS. ("Pegasus™), Concept Carmiers GmbH & Co. KG (“Cooegpt Carri-
e ), and Oskmet. 5.4 (“OSEMET ") a5 ia persorars @ebemdants (Ve
sl Interests™ "), Also on March 8, 1996, NMT fled &5 third-party plaintzfd
a compluint against the United Kingdom Mutual, Stcamship Assurance
Association (Bermuda) Lid. (UK. P&I Clab™JB.B. van der Staasj (““van
der Staaij "), and OEME-OSKOL Electrometalurgical (**OEMK™) for
loss and/or damage to the DRI cargo. Kaptad Demir and Pegasus entered
their answers to the amended complaintin e cargo action o March 28,
1996, and asserted an arbitmtion pfovision as an affirmative defense.

GSC filed an answer and countercTsim in the declartory judgment action
on March 20, 1996, and anmweed he cros-<claim of NMT o April 22,
1996, Om July X2, 1996, theVesszl Interests moved to dismiss the third
party complaint in the declwrmory judpment action or 1o stay that complain
pending arbitration i Lhondon. On the same date, the Vesael Interess also
moved o dismossor oy the |rr|.|J.|:1".'.'|11g COTpO ACHION prrh:tjng arbitration
in London. ldkewtse, OSEMET moved on July 22, 1996, o stay the
u:nd-:rit'ln; CRrpo action p—:nl.l!n;' arbatratson m Swetrer|and B-J.I'.i:r'_'.' Creek
stevedofng moved 1o imkervene m the ongmal carpo BCivon oo J'u'.:- 26,
15, and lafer moved to mtervene 1o the declaratory judgmenl ScD0R on
ALET] 27 1996 NMT filed a thind Pty summonts and complanl on
December 27, 1996, against 554/ yan-Walsh in the declaratory judgment
actHon

The VYessel [olerests moved to stnke GSCs jury ol demand m e
declartory judgment action. PlaintlT later made 3 similar motion. NMT,
a8 defendant in the declaratory judgment action, moved for pamial summary
judgment against the ploinff, and for pameal summary judgment against
GSC

The thard action wis I,'-rnll;_:hl by GSC on October 28, 1996, 28 a drversity
maifter alleging breach of contract by Kaptan Demur, Concept Carriers. et
al. ConcepitCarmers made a moton to dismass or m the altemnative 1o Sy
that matier pending arbitmafion, Kaptan Demir, Pegasas, the UL B, P& Club,
Jorrett Kirman & Willems. and D.B. van der Stamj also mode a motion &0
thismss oF | e aliermanve [ siay
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M. Background

These suits arise from the import of a bulk cargo of DRI, which are iron
pellets used in the stecl making industry. The DRI was manufactured, in
Russia by OBEME and sold o OSKEMET. a 5wass company, which ioham
sold it o NMT, an Amencan compeny. OSEMET was responsible under
its coniract with NMT for armanging transport of the cargo from, Rossia
the United States. OSKMET chartered the Kapran Cebi-a Forkish ship
owned by Kaptan Demir and managed by Pegasus, both Furkish companies,
The ocean ranspon involved multiple charer-parnies which 15 not unusual
in international bulk shipments. OSEMET subchasiersd the ship from Con-
cept Carmiers using a standsrd form (GENCON) charer dated October 5,
1995, at Lugano, Switzerland. Concept Cagrisrs'\ad chartered the vessel
from Kaptan Demir using & similar GENCEON chaner form, also dated
October 5, 1925, Both chafer partes dontmn simalar arbrmation clauses
requiring “all disputes’’ anmng eetal/the chaners o be arbitmated in
London according (o Enghsh law,

The carpo was loaded of KAxch, Russia on October 19-21, 1995, The
“F1.0."" terms of the chanets proveded that the charerers, and not the
veasel owner, were regponsible for the loading and discharge of the cargo,
The DRI cargo wag-deaded in all four of the ship's cargo holds,

After the carpowas loaded on October 21, 1995, the ship®s master issued
and delivered o DEME. as the shipper. an ocean bill of lading constgned
“to order ofN\Udstd Overseas Bank,” and identifying MMT as the “notify
party,”” theviniended receiver of the cargo. Upon purchasing the cargo of
DRI, BT became the assignee of the bill of lading, and NMT acquired
titlé\ro~the cargo sometime prior 0 November 3, 1993, On that date there
was ¥ Sales Confirmation in which NMT contracted to sell the cargo of
BRI 1o G5C “'FOB Vessel Delivered Georgesown, South Carolina.*" The
vessel was then diverted 1o Georgetown

During the voyage, the ship expenenced heavy weather, and on the
morning of Movember 4, 1995, it was noted that the DRI cargo was overbeat-
ing, allegedly due o contact with sea water, which had entered through
the haich covers. The ship armived of the port of Georgetcan on November
13, 1995, and a plan was devised for remediating the overheating of the
cargo in hold nomber one, which was then safely discharged from the ship,
Allegedly, the remumning cargo was not affected by the heating of the cargo
in hold number one.

The various interssts wens present of the unloading of the ship, ond there
are substantial factoal disputes about the acceptance and rejection of the
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potice of the incorporation, the charter-pamy will be deemed 1o be incorpo-
rated. Amoco O Co. v. MYT Maory Ellen, 1982 AMC 1758, 1761, 529
FSepp. 227, 129 (S.DN.Y. 1981); Midiand Tar Dinifers, Inc. v. MT
Lates, 1973 AMC 1924, 362 F Supp. 1311 (5.D.1M.Y. 1973); Federal fntirs
ance Company and Turbang Carp, v. MY Audaera, 1987 AMC ST4(ED
Pa. 1986)

Courts find swch incorporason and infer the holder of the Wills cfmsent
o the terms of the chaner where the bill of Inding identifisg the chanter-
party by date and lists the names of the parties. See Son Shipping Co. «
De Fosxiz & Tanghe, 1952 AMC 1931, 199 F2d 687,(3.Cir. 1952}

The bill of lading in this case is a *"COGENBILL® slition 1994, com-
monly used and accepted in the indusiry. This spéefic form is, by its own
direction. 1o be used with chaner-parties. [ s iseonroverted teat the hill
of lading was the contract of carmiage in (his kase, and that NMT was not
a signatory to cither of the two charter party Sgreements. NMT, as purchaser
from QOSEMET, claims that it recedved-the bill of lading in the mail and
was an ' innocent bolder in dpgrbpigse of same ** NMT maisomins that the
lamguage wsed in the bill of lading does not identify the actual parties o
the charter panty supposedly corporated. There is ample authonty that
before the 1erms of 3 chagier-parry may be incorporated into a bill of lading,
the incorporation claghe miust be '-.'p:l:ﬂ':u." u1'||:||.':ﬂ o provide the ultimale
holder of the bill ‘of\ading with either actual or comstructive knowledge
af the specific \dhaper party imvolved or iis terms, Ovre Wallf Handeizge-
sellschaft fofbdriden, 1992 AMC 2646, 264840 BO0 F Supn. 1353, 1355
S5 (EDWa 1992 Srare Tragdmg t";l."_p. of India, Lad, v. Crrunstad Shippong
Corp. \582 F.Suopp. 1513 {5.0LN.Y. 1984)

Whether or not the incorporation clause is sufficiently specific io mandate
milusion s 4 factual matier 10 be detemuined on & case by case basis. In
this case WMT is specifically identified as the **notify pamy™ on the face
of the hill of lading. which expressly recites that **for conditions of carmiage,
see overleal"” The print s conspicwous and appears just above the signatuure
block on the bill of lading. On the next page the Conditions of Carriage
provide in the very firsl pusagraph that ““[a]ll terma and conditions of
liberties and exceptbons of the Charter-Party dated as overleal including
the Liow and Arbirration Clanie, are herewith incorporated.™ (Emphasis
added). The signabizre of the agent representing NMT agpeEars on the Boram
of that same page. On the face of this particular bill of lading 15 typed in
capital letters “'FREIGHT PAYABLE AS PER CHARTER-PARTY." and
in the space provided for desionation of the particular charier-party appears
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Parties shall not have recourse to legal proceedings.”” NMT argues that it
had a dual relationshap with OSKMET, one arising from the sales contract
and the other having o do with the carnage of the carpo pursuant (o
DSEMET s role as chanerer, OSKMET 1akes the position that the sales
contract governs the entire relationship and that the arbitration clagse s
not lirmted 1o ks applcation (o dispuies concerning the sale of goods, but
govems any dispule between the parbes

NMT argues that if the Switzertand arbitration provision in the sales
contract is enforced, WMT would be unjustly prepudiced by hayisg=io
pursue the same claim in different forums againsi the varous defendants
MMT furiber objects that the zrhitration provision is unenforceable, besfiuse
the court cannot give it an exact mesning because the place b athitration
is vague, indefinite or uncensin. The uncertainty arises begause the contract
provides for a refermal to the Couwrt of Arbitration at the Chamber of Com-
meree and Industry of Switrerland. when such s (oo doss oot exist.
OSKMET concedes thar arbatralion centers 1 Soat@erland are set g h'_'.'
regions of cantons, and prays that the Chamber of Commerce and Industry
of Logano be substituted o reform & momsl ' mistakes in the contract misnam-
img the place of arbitration Construbng the validity of arbitration clauses,
it must be determiaed whether he swenbal Eoms are hu.lfn:i-:nll[.- defimite,
i0 ai b0 enable the court o grve them’on exact meanmng. See Neeley w,
Bankers Trust Company of Texash 757 F.2d 621 (5 Cir, 19845); Hopper
Furz, Inc. v. Emery Air Frelpig Corp., 749 F2d 1261 (B Cir. 1984). Az
previously explained, hdendbe facts of this case o referral to the charier-
party of October 5, 998 was suificiently definiie that the court could give
meamng o e srheration clauss -‘.,_npl__'_.'n'. £ the same standards a8 the coun
:'p'p[i¢r] in tnq,umjna e charter pagty arbitration clause, the OSEMET
motion fall$Therd is no mutual mistake of fact as alleged; it is simply 2
andlaters] mistake of OSKMET, That is to say, OSEMET named a cour
of arinfrafion that simply does nod exist. The court can grveé 0o meaning
o theasbitration lerms, 5o as io validste this clouse. It is undisputed that
théve\ are pumerous chambers of commerce in Swiizeriand, presumably
eagh of which has iis own niles of evidence and procedure. This count has
no authoriny o rewrite te contract by choosing which of those couns was
intemshed by the arbitration agreement. If this coun were 1o compe]l NMT
and OSEMET to arbitration at the foram specified in the sales contract,
the parues could not implement such an order becawse recourse cannot be
had 1o & nonexistng foram, Consequently, no meaninghol effect may be
given to this clawse, and it is declared null and woid
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Finally, Geargetown Steel argues that **foreign arbitration”” claness ase
unenforceable under South Carobma Code §13-7-1200B), which provides
that: **A provision in an arbitration agreement that arbitration proceedings
mat b= held ouside thds stare = aof enforceable with respect 10 & fask
of action, which, but for the rbitmation agreement, is trishle in the courts
of this state.”” Simply stated, that code section is not controllingwnder the
facts of this case, The Fedeml Aratration Act, §I, provides that a:

writien provision io any mantme tmosaction of A cdnimctevidencing
a tmnsaction myvalving commence o settle by aristration o controversy
therenlier anising ol of 1meh contract of [wandsenon | . . shall be
valid, irrevocable, snd enforceshle, save upos abeh grounds o exis
at law or in squity for the revocation of any bonEract

The Sopreme Court of the United Sestes\hos had occasion, over the
course of the past fwo yvears. 1o comMinihon the viebility of arbitration
clavses contained in commercial pemgucts. The court, in doing so, has
clearly and uneguivocally stabed ‘that) purseant to the prowvisions of the
Federal Arbitration Act, 9 USE§1 & seg., such arbitration clanses ane
vilid and eafosceables. [ Allled-Bvucs Termmir I':r.rr:'qmrr.l'r:. Inc, v. Dobson.,
513 U5, 265 (1995); gee~Count reviewed the purposes of the Act The
Court stated:

First the basid\purpose of the Federal Arbitration Act is to overcome
cowrts’ refiasaNp enforce agreemenis 10 arbitrate. (ciiations omited).

Secondd, . the Act “is based epon and confined o the incontestable
federal foundations of “contmol over inlersmae commerce and over
alguralry,’ ™'

A3 0SS a1 I70-T] (ctions omirted),

The count has subsequently ratified the Dobson decision in M Sky
Reefer, supra; and in Doctor's Aszociates, Inc. v. Powl Corarono, 517 U5
— 1156 5. Cr. 14532 (1996

In the l'.'.lr_'. ﬁ':'rlfrr case, the Supr:m: Court held that the provisions of
the Camage of Goods by Sea Act, 46 US.Capp. §1300 er seg. do not
:I1.||.|Ji|:f:t' coflfachial lofeagn arbimabon clagses contmned In mantme bills
of Inding

V. Motions w Sirike GSC"s Request for a Jury Trial

Plainisff Security Insurance snd third-party defendant van der Stant] have
each made a modion o sinke defendant GSC's request for a jury trial
These mobons are demsed with leave 1o restones

United States
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Y1 Motions for Partial Summary Judgment*

VIL Motions 1o Dismiss

The UK. P&l club and van der Stasi) have made motions to dismiss,
contending thal they had oo contract with NMT, and therefore, owed no
duty 10 NMT upon which a clam could be based. NMT states that its
third-party complant alleges (acts that would constituie an action 1 negli=
gence, both directly against van der Staalj and against the UK. P& cub
parsgant 1o the doctrine of mxp-nmi::ll SUEPETIOr

A claim for negligent misrepresentation can be made in the taglext of
maritime law,. Coanal (Bermuda] Lid v EW Sovbolr £ Ga, tec., 1988
AMC 207, 213, 826 F.2d 424, 428 (5 Cir. 1987) (allowifip a\party not in
contracmaal prri\':r'_-' D mEnixn 3 pegligenl musreprescnibon Clarm aganst
& cargo inspection company for faulty analysis of 4 cargo of oilk; see also
Roval Embazry v. foannis Martines, 1986 AMC M0 (E.DN.C. 1984)
MMT alleges that van der Sianij was a magiae Surveyvor appoinied by the
P&1 club o minimire the loss for which tee clubwould be liable as insurer
af the vessel MMT further alleges thal as\the marine surveyor appoinied
by and representing the P&l club, émder/Stasi] was intimately involved
with and controlled most aspectyofthe cooling, separation, and discharge
af the DR cargo on the ship, end\{urther, that the separation and discharge
were negligently performestt The coun therefore finds that NMT hos alleged
facts sufficient to put theé LK. P&l club and van der Staaij on notice of a
claim for negligent mSreprefentation. Accordingly, the motion to dismiss
1% detmed.

Pegasus has also matle a motion to dismiss, Pegasus argoes that it was
acting as an agenifor a disclosed principal, L.e. the shipowner, and therefore,
has no dependent linbility in the cargo damage case. However. WMT
alleges, thet " Pegasus was the operator or manager of the vessel and was
neghgent i the proper delivery of the cargo, An agent may be fully lable
far fis ot of negligence. Cerro Sales Corp, v Atlamsic Marnne Enterprises,
frne 1976 AMIC 375, 381, 403 F Supp. 5362, 568 (5. DM Y. 1975) (holding
that the mamaging agent, in iis fadlure o provide s proper crew and o
properly counsel in fire protection once it had pssumed this manageral
fonction. was negligent; and concluding that the vessel owmer and is
managing agent were jointly and severally liable o the cargo claimanis);

*  Discussson of summary jedpmest denial omitted — Eds
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MATIONAL MATERIAL TRADING
L
MV CAPTAN CEBI ETC., ET AL

Unsied Staies Disirict Coun, Do of Sowth Ceroline (Charlesion Divisics 5§
Admeraliy, March 15, 1997
Mon, 2953673-13, 296-0095-2% and 2:06-3168-17

BILLS OF LADING — 158, Charter or BL — CHARTER — 24 Acthns mnd
A rhirratiens.

A B which sates that ““[a]ll ierms and condidons of Hhemes.and excepions of
ihe Chaner-Pamy dased as overieal including the Law snd Arbimraiion Clanse
e incorporsied herewith.'' is specific enoughy i Fmdr.id.: noisce that the
charter party”s arbiiration clanss was incorporizd, espafinlly smce the holder's
represeniatve signed the B/L on the come page Wit thes language. Therefore,

the holder of the B/l is bound by the CPwrbimtion clouse

ARRITRATION — 12, Fallare to Arbitrsie, Wgiver — CHARTER — 14, Actions
s Arbitrations — FRACTICE — 1. Security.

A lemer of undermaking ssued by tho vesssl's P&l Chub, withoal prejadice © the
vessel's ngins and deferses, docs-mol waive he weased s mgh o demand
arbitrstbon ender the OB ampiffation classe of cargo damage claims, even
though ke [efter abiigaies the Shap owner o Maks &N APPCESTENGE (R COEM o

behalf of ihe vessels
ARBITRATION — 111 Agreement o Arbitrate Future Dispaies.

A federal coun canga enforce the arbigmoon clagse in a conoecy af sale berwesn
a shipper and recedver of cargo of the contract refers b0 a fomom for ashitrmbon
which, does'wdi exim (Chamber of Commence and Industry of Switzertand)
Becsime wecourse cannot be had to o oooexistent fomum, the clowse i3 mall

ank] wéid,
ARBITRATION = [11. Federal Arbitrathon Act — 111 State Arbitration Acts,
Chamer arfritration clause calling for arbitration in Londion 18 enforceable under §2
of the Federnl Artotration Act despite 8 Soath Camolma stabote which deroes
enforcealkifry o an arbiifation agreement calling (of afiFahon outside the
stmie with respect (0 causes of oction which would otherwise be 1nsble in

South Camling
BILLS OF LADDNG = IT1. Dumage io Carge While in Custody, Storing snd
Warehousing — YVMARINE NSURANCE — ¥ Protection apd Indemmity; Lisbility
Policies — NEGLIGENCE — |12, Bresch of Duty —SURVEYDHES — Employing
Insurer"s Lishilicy for Neglipesce.

& P&l Club, which enpaged 3 manpe sgrveyor 10 minimize carpo damage which
the clab would cover coald be linble for the surveyor’s negligence and negligent
masrepresentstion in handling and discharging the damsged cargo, on respon
dent supenor prenciples. The motion o dismuss of the surveyor and the clab,

Page 8 of 20
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hased on thear lack of a direct contract with the shipper, ln:n:qtr.nﬂ:r sl be

dersed.

AGENTS AND BROKERS — 11. Genernl Agents and Prineiplés of i gency —

118 Lishility una Righis of Agenis — BILLE OF LADING — 1138 Carvies —

171 Damage to Carge Whils is Codody. Storiny sad Warshousing —
NEGLIGENCE — 11 Bresch of Thury,

The foct thas o ship massger was opersting ibe, vessel Tor o disclosed principa|
does ned mean it coald not be held Hafle dipectly o the shipper for cago
demage resulting from its own neglhiptnce, lthe mansger was responszbie 1o
make the vessel seaworthy and fadled tondo so, and the cargo was dairaped
as & result, an independent couss, of agtion could exisl agminst it. so the the
manager's mation o dismiss ghe shipper’s compiaint must be denied

F.A. Coonenay, Ir. (Courena¥. Pomsgall, Hunter & Fontana) and Johe Hoghes
Cooper for Matl. Maserial Traifiing

Gordon D, Schreck (BoistMoore, Smythe & MoeGes, PUA) for MY Kaptan Cebd,

&f al.

Marvin D Iafinger (Sigkler& Boyd, P.A) for Concepr Carriers, o al

Rivers T. Jenkcing! [IINRuley & Assocs, P.C) and Marun F. Casey (DeOrchis &
Partners ) pe Chiomer SA

Fred T. Lowgance, Micharl 5. Malloy and Kevia A. Dunlap (Parker, Poe, Adsma &
Bermmien, LI P} for Georgetown Steel

David Popowskl and O Doaglas When (Flavmcky, Whest, Menhall & Goodson)
Jfor Mevedoring Services of America

Miebsel'S. Sceitings and G, Tummer Permow for Banery Creck Stevedoring

Patmice Micuaer Durry, D1

This order is amended becmige the court mmadvertently [miled o specifi-
;a.]_'l}' =t forth the L;I:'.pn'm:u.ln of the mowon o dismdss or sy p,-_nd_mg
arbatration ftled by defendants Hu_:ﬂ.:].n Diemir, Ptga:u:, the UK. P&] Clob.
Jarrer Kirman & Wilems, and D.B. van der Sm.u.l:] i cise number 2:06-
J288-23,

L Imtrodoction

The parties are before the court on vanoos motions in three related cases
arising from the same facmoal sitaation, This onder dj!.'p:J.'.:s of the pending
motiony in 2ach of the three cases

Mational Material Trading (" 'NMT' ") filed the first action against The
MY Kapign Cebi. et al.. on November 16, 1995, alleging cargo damage
and prasing for immediate arrest of the veszel, Io leo of ooest. NMT
accepted a3 security a P&l Club Letter of Undertaking

The second soit 5 & declarsdory judgment action {iled on January 11,
19946, by Security Insurance Company of Hartford (" “Security Insurance’"),
et al. against Tang Industnies ("'Tang '), (eorgetown Steel Corporation

United States
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(GSC™), {}nr.rrg,ell:lwn Industnes, Ioc., and NMT -:.:ck_mg a declarabon of
the n].;hu and uhllg.*lll-::uu ander &n '::I?EI", Marine l:'_'.u'_gl:l F-l_'llp;].' COVETIOR
the cargo of direct reduced iron ore (DRI). Op March B, 1996, Tang/™NMT
filed an answer and counterclaim in the declaratory judgment action and
further cross claimed against GSC. On the same daie, NMT amended its
complaint in the carpo action against the vessel snd sdded Kopisn Dermis
Celik Endustrial v Ticaret A S. {(“*Kaptan Diemir'"), Pegasos Diepiveslilas
AS. (""Pegasus™"). Concept Carmiers GmbH & Co. KG (*"Concept (Carri-
ers” ), and Oskomet. 5.A (TOSKMET™) as in personam defendoms [ "V ies-
se] Interests™"). Also on March 8. 1996, NMT filed xs third-party plamtf]
a complaint sguinst the Upited Kinpgdom Mutusl Steamsiip Assurance
Association (Bermuda) Ld. (UK. P&I Club™), D@ wvuny der Stanij (**van
der Staatj™"), and DEME-DSKOL Electrometalluriicd ("OEMK™") for
loss andlor damage 1o the DRI cargo. Kaptag Bemir and Pegasus entered
thetr answers 1o the amended complaing wa-the\carpo sction of March 28,
1996, and asserted an arbrraton provigion & an affirmative defense

GEC filed an answer and counterclalm tn fhe declaratory judgment sction
on March 20, 1996, snd answersdl the cross-claim of NMT on April 22,
1996, On July 22, 1996, the Vesseldnterests moved to dismiss the thind
party complaing in the declamtry Todgment action or to stay that complaint
pending arbitration in Lopdon.On the same date, the Vessel Interests also
moved to dismiss orAin, e underlying cargo action pending arbatration
in London. Likewise, OSKMET moved on July 22, 1996, 1o stay the
ungderhying cargtragtion pending arbitrabion 1n Swatzeriand. Battery Creek
slevedonngemoved (o misrvens in the I:II'I[:ITI-ill carpn action on !u]:l.' i
1996, ansNatér Moved to intervene in the declaratory judgment action on
Augus 32 1996, NMT filed a thind party summons and complaint on
Decembeg 27, 1996, agauns 55SARyan-Wailsh in the declaratory judgment
The Vessel Imierests moved w sirike GSC*s jory tnal demand in the
thaclaratory JUdEmcnE acison. Plaintff later made a similar moton. NMT,
as defendant m the declaratory judgment action. moved for partial summary
_1|.|dg:1'|=n[ agumnsl the plambll, and for partal summary jedgment agamst
GSC.

The third petion was brought by GEC on October 28, 1906, 50 a diversity
mattier alleging breach of contract by Kaptan Demir, Concept Carriers, ef
al. Concepticarriers made a motion to dismiss or in the all=mative o stay
that mater pending arbitration. Kaptan Dermr, Pegasus. the UK. P& Club,
Jarrent Kirman & Willems, and D B. van der Swaaig alio mads 5 motion o
digmias of m the allermalive (o stay
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Il. Background

These suits arise from the import of a bulk cargo of DR which are iron
pellets used in the sieel making industry. The DRI was manafactored in
Russia by OEME and sold o OSEMET, a Swiss cumpany, which in mam
sold it 10 NMT, an American company. OSKMET was responsible under
its contract with NMT for armnging transparial (he cargo from Russia o
the United States. OSKEMET charered the Kapian Celd, 8 Turkish ship
owned by Kaptan Demir and managed by Pegasas, both Turkish companies
The ocean transpor involved multiplé.charer-parties, which i3 not aousual
in intermational bulk shipments, OSKMET subchariered the ship from Con-
cept Carriers using a standard foem (GENCOMN) charer dated Ociober 5,
1995, ot Logano, Switzetiand. Concept Camiers had charered the wessel
from Kapian Demir gsing, s similar GENCON chaner form, also dated
October 5, 1995, Bothcharter parties contain similar arbitation clauses
requiring ““all dispiies” ansing out of the charers w be arbitrated n
London according o English Low

The cargo was loaded at Kerch, Russia on October 19-21, 1995, The
“FLO.T ieond of the charters prowvided that the charterers, and not the
vessel wWer, were responsible for the loading and discharge of the cargo.
The BRI cargo was loaded in all four of the ship®s corgo holds.

Afper the cargo was loaded on October 21, 1995, the ship®s master issped
and delivered 1o DEME, as the shipper, an ocean bill of lading consigned
1o order of United Overseas Bank." and identifying NMT as the **notify
party,’” the intended receiver of the cargo. Upon purchasing the cargo of
DRI, NMT became the assignee of the bill of lading, and NMT scquired
title 1o the cargo sometime prior o November 3, 1995, On that date thers
wis & Sales Confirmation in which NMT contracted o sell the cargo of
DRI o GEC “"FOB Vessel Delivered Georgetown, South Caroling." The
vessel was then diverted o Georpetown.

During the woyage, the ship experienced heawy weather, and on the
moaming of November 4, 1995, it was noted that the DRI cargo was overbeat-
ing, allegedly due to contact with sea water, which had entered through
the haich covers. The ship amved at the pon of Georgetown on November
13, 1994, and a plan was devised for remediating the overbeating of the
cargo in hold mumber ope, which was then safely discharged from the ship
Allegedly, the remaining cargo was not affected by the heatng of the cargo
in bold number ome

The varous interests were present at the unboading of the ship, and thers
gre substantial factual disputes about the acceptance and rejection of the

United States
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cargo, a5 well as the responsibility for the decisions to segregaie and siore
vanous portions of the cargo. After discharpe of the cargo was completed
on Movember 16, 1995, MMT commenced its suit in rem threatening the
arreat of the vessel, and a Letter of Undertaking was posted as security by
the ULE. P&I Club, allowmg the vessel to depart Georgetown on Movemiber
17, 1995, Several days thersafter, G5 reporied additional heating of the
discharged cargo winch had been stored at its plant, resalting in a clam
that the majonity of the cargo was ulimmately bost

IIl. Arbitration Issues

MMT and G5C radse similar challenges o the validity and effect of ahe
Lomdon arbitration classe in the chamer-pamy. NMT argues: (1) the tengs
and conditions of the chaner-party pursoant (o which the Kapan el Was
employed were not validly incorporated imto the ocean bill of lading becatise
it was pot sufficiently clear and because WMT did not hawd\aciosl of
constructive knowledge of the charter-party which was being intorporated:;
(2} the arbitration agreement is oot binding wpon NMT becaiise it was not
a mgnatory thereto; (3) the Vessel Interests waived the nght o require
arbitration by issuing secanty in the form of 4 Deffer-of Underaking 1o
avoid the arrest of the vessel: and (4) the @rbitm@tion sgreement 15 nol
enforceable as 10 those causes of actop~alicped in NMT 5 thisd pary
:m;p.lmn:l filed tn the declaratory judgment action

GSC argues: (1) that it is a nonsggEmiory (o the arbiration agreement
and thus, pot bound by i (2) thag the Veisel Interests waived the right o
demand arbitration by the isspance of's Lener of Undernabsng: and (3) that
the London srbiiration protiseon ® nol enforceable becawse the bill of
lnding did not specificallinsefey/io Georgetown as the discharge pori.

The Vessel Interests contend that all of the argumenis can be merged
imo three basic jsshes: (1) was there s validly mcorporated arbitration
clagse in the govermbg contract of camage, which is tinding on those
Cargo :immm!i‘:.:&ipg TECOVETY AgAInS the vessel Interesis; notwithstand-
ing that such Slaimants were not signatories to the clause: (1) can NMT
frustrage the abitration by asserting cargo claims as third party tort claims
in an unrciaied declamiory udgmen: insurance dispate; and (3) was there
a wmver by the Vessel Interesis of the r|,_|:i1|: to demand artitraton !

IY. DHscusson

It is well established thai where a bill of Inding clearly refers o the
chartes-party 10 be ncorporated, and the holder has actual or constRpctive

Page 12 of 20
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mobce of the incorporation, the charter-party will be deemed to be ineospa-
maed, Amoce O Co. v MIT Mary Ellen, 1982 AMC 1758, 1Tl /539
F.Supp. 227, 220 (5.D.N.Y. 1981), Midland Tar Distllers, fac. v, W/T
Lowoz, 1973 AMC 1924, 362 F.Supp, 1311 (5.D.N.Y, 1973); Federaf fnner-
ance Compary and Tierbana Corp. v, MY Ardacia, 1987 AMG 574 (E.D.
Pa. 1986

Couns find such incorporation and inder the holder of the bill"s consent
oy the terms of the chaner where the bill of lading, idEnifies the charer-
party by date and fists the names of the pames NSer Son Shipping Co. v,
De Fossie & Tanghe, 1952 AMC 1931, 86.F2d 687 (2 Cir. 1952)

The bill of lading in this case is a 2COGENBILL' edition 1994, com-
moaly uwsed and sccepied in the industry, This specific form is, by its own
direction, to be wsed with chareg"pames. It is unconrovened thar the bill
of lading was the contract of earmiage in this case, and that NMT was not
a signatory 1o cither of the prcharter party agreements. NMT, as purchaser
from OSEMET, cluims that ivreceived the bull of lading in the mail and
was an “‘innocent holder in doe coarse of same.” NMT mamtains that the
languags used in the Wil of lading does not identify the acmal parties 1o
the charter parry Supposedly incorporated. There is ample authority that
before the tenms 6fa charter-party may be incorporated into a bill of lading, -
the incofporaon clause must be specific enough to provide the wltimate
bolder; ofche kil of lading with either actual or constroctrve knowledps
of{he“specific chaner party involved or its terms, e Wolff Hendeirge-
gellrchart v, Sheridan, 1992 AMC 2646, 2648-49, 800 F.5upp. 1353, 13155-
88 (ED.Va 19921 Swie Trading Corp. of India, Lid, v. Grunsad Shipping
Corp., 582 F.5upp. 1323 (5.D.M.Y. 1984}

Whether or not the incorporation clause is sufficiently specific to mandate
inclusion is a fachal matter to be determuaned on & case by case basis. In
this case MMT is specifically identified as the '“notfy party”” on the face
of the bill of lading, which expressly recites that ' *for conditions of carriage,
see overleaf." The print is conspicuous and appears just above the signature
block on the bill of lading. On the next page the Conditnons of Camiage
provide tn the wery first paragraph that “‘[a]ll terms and conditions of
liberties and exceptions of the Chaner-Party dated as overleaf including
the Low and Arbitrgiior Clouse, zre herewith 1m:|1rp|::r.|lr:d." IFm;i]q.H;
added). The signature of the agem representing NMT appears om tbe botiom |
of that same page. On the face of this pamticular bill of lading is typed in
capital leners *'FREIGHT PAYABLE AS FER CHARTER-PARTY,” and
in the space provided for designason of the particular charter-pany appears

United States
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the form lanpuage "“FREIGHT PATABLE AS PER CHARTER-FARTY
dated. . . ."" The date typed in is "“05.10.95"" (Dctober 5, 1995),

Notce of the incorporation of the izrms of a chaner-party on this partico-
lar bill of lading s obvious and inescapable. That much would be obvious
iD Even A sranger o the industry. In an effort 1o escape ithe cORsEgUEnces
of the incorporation, NMT and Georgetown both afack the specificity af
o which parbcular chaner-party is incorporaied. They are able to doghis
becamise there was & second chaner-party which was also dated Octaber 5,
1795, This argument is unavailing, bowever, for the followang cousbas:
NMT acknowiedpes that it purchased the cargo from OSKMET, wiin was
obligated o deliver it from Kerch, Russia 1o a U5, port to he designated
by MMT. NMT was also aware that OSEMET would be chartering a vessel
for delivery of the cargo and was not 8 vessel opernior. Thers #as a charier-
party agreement between Concept Carriers and OSEMET dated October
5, 1995, wherchy OSKMET charicred the Kogigm-Gebi 0 transport the
cargo from Kerch to Georgetown. It is, thesefone, \apparent that this was
the chamer-party to which the ocean billeof lading was referming as the
“Chaner-Pamty dated October 5, 1995 Finbermore, the charer-parmy
abso lisied the discharging port or plage as™*'Ceorgeiown.’” Since the sales
confirmation by which NMT comeatied to sell to Georgetown Sieel was
dated November 3, 1995, it may /b reasonably inferred that the listmg of
final destination as Georgetown) 1 further evidence of NMT s knowledge
of which chaner contract wes being incorporated into the bill of lading

Neither NMT nor GEorgeiown can clum prejedice from such a reading
since both chaner{paties contamh stmilar arbitration clauses. There could
have been no meisbaderstanding on the par of NMT that all disputes arising
out of the charfer, were, under cither chaner-party, 10 be arbitrated in
London,

NMT s\contract with OSEMET provided that *‘[a]ll other transpon
conditons.not provided for by this contract shall be regulated by terms of
ihe overing charter-pariy'’ and further that ““[t]he paries shall not have
mcourss 0 legal procesddings.”” In the MYT Lodos, case, supra, the distnict
conrt found o valid incorporation when the hill of lading referred to the
consignes and stated that it was ":.u.hj::.'l 1o all the 1=rms, liberties and
conditions of charter-parties

Likewise, valid incorporations have been upheld when the language in
the ll of lading identified the chaner-party only by date. Lowry & Co.
v, 5.8 Le Moyne D Ihervilie, 1966 AMC 2195, 21598, 253 F.Supp. 396,
308 (S.DMY, 1966), It doss nod mater that a consignee or 4 holder of
the bill of lading was not a signasory 1o the chaner-party, nor does it matter
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ifl that consignee did not receive the bill of lading until after commencement
of the vovage. /d : Kanemarsu Corp. v. MY Grerchen W, 1995/8MC 2057,
297 F.5upp. 1314 (D. Or. 1995). The coan finds that the factpal arguments
put forth by MMT and Georgetowm concerming the time #nd manner in
which documents were received are unconvinoing, SeeoVimar Seguros F
Reaxeguros S.A. v. MAV Sky Reefer, 515 U5, 538, 0995 AMC 1317 (1995);
Liscky Metals Corp. v. MYV Ave, 1996 AMC 265 )S.D.N.Y. 1995). It has
been consisiently held that an arbitraton’claysein a chaner-party may be
enforced by the courts even though thie charter pany document is neither
signed nor dated. Valero Refinngedasy v, MST Lowbernom, 1987 AMC
2100, 21035, B13 F.2d 60, &4 (3/Cir.\387)

It 15 clear from the documentd mthus case thar it was the intent of the
charter parties 1o arbitraletagy\dispuies arising from the massponation of
this cargo on the Kapian Sebn,

The Fourth Clrogirhassecognized that “‘the adoption and implementation
of the Comvention ©n the Recognition and Enforcement of Forelgn Arbitral
Aowards . . . refuuires § fedeml policy m favor of arbitation o apply “with
special force invibe ficld of intermational commesce.” " JJ. Ryaa & Sons,
Inc. v. Rbhowe Poulenc Textile, S.A., 863 F.2d 315, 319 (4 Cir. 1988] (citing
Mirndrighi Motors Corp. v, Soler ChryslenPlymourh, Inc., 471 ULS, 614,
BITTLIRSN.

NMT next argues that the posting of a Letter of Undenaking as security
in the in rem carpo clam constrmuted o waiver of the Vessel [nterests’ ;ng'J'u;
o demand arbitration., The sole hasis advanced by NMT in support of its
proof of & waiver 18 the wording of the Lenter of Undenaking itself. The
cort finds that this claim is tocally without merit. The Letter of Undertaking
by its express terms required only that the ship owner make an appearance
on behalf of the wessel, which it has done in these lawsuits. It specifically
and uneguivocally provided that the lefier was being issued * 'without preju-
dice to all nghts or defenses whach the vessel Eapran Cebdi andior her
owncrs may hove, none of which is to be regerded as waived."" The Lu,n,:uu,_!_ln_-
of the lener 18 dispositive of that motion. See Fisher v. A G Becker Paribas,
Inc, 791 F.2d 691 (9 Cir. 1986); Mansm Foundariors, Ine. v. Salur Corp,
719 F.2d 974 (4 Cir. 1985)

OSEMET seeks to enlorce an arintratson clauwse contaned in its sales
contract with NMT. The contract prowides that ** Any disputes or differences
that may arise out or in connection with this contract shall be referred 10
the Court of Arbitation at the Chamber of Commerce and [ncusiry of
Switzeriand and settled in conformaty with the rules and procedures of said
Commission, and its sward shall be final and binding on both Parties. The
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Partees shall nod have recourse o legal proceedings.'” NMT argues that it
b o dieal relatsonship with OSKMET, one srising from the sales contract
and the other l'l.:'.l.'.':lhg o do with e caminge al the CAFO pUfsuant o
OSKEMET s role a3 chartersr. OSKMET takes the position that the sales
contract governs the enbre relationship and that the srbitaton claose s
not limited in s apphication 0 dispuies concerning the sale of goods, bul
governs any dispute between ihe partes,

NMT argues that if the Swizedand arbitration provision in the sales
coptrect 8 enlorced, MMT would be umustly prejudiced by having/te
pursuc the same clam m different forums agninst the vanous defendagis
NMT further obpects that the arbitration provision is unenforceable, becEise
the court cannol give it an exact meaning because the place offarkftration
is vague, indefinite or uncenmn, The uncenainty arises because the eonmact
provides for a referral o the Coun of Arbitration at the Chamber of Com-
merce and Industry of Switzeriand, when such a loroeg toes not exist.
OSEMET concedes that arbitration centers in Switzerland are sel up by
regions or cantons, and prays that the Chamber g Comemerce and Industry
af Lugnno be substitated 1o reform o mutal méstake ipn the conract misnam-
mg the place of arbiratog. If_'|1|;||.1r|.|:|r|g thi iﬂl.d.i!:.' of arbetration claiises,
it must be delermimed whether the ssssatal tsrms are sufficiently definne,
80 a3 1o enable the court o give fheman exact meaning. See Neeley v
Bamkers Trusi Company of Tewat, 757 F.2d 621 (5 Cir. 1985); Hopper
Furg, Inc. v. Emery Air Freight Cor., 749 F.2d 1261 (B Cir. 1984). As
previously explained. wnder Whe ficts of this case a referral 1o the chanes-
party of October 5, 1905, Warsulficiently definite that the court coald give
mezning o the arfuipgbon Saese. Applying the same standards as the court
applicd in constnding the’ chamer pamy arbitation clause, the OSKMET
motion fails. ThEre- oo mutual mistake of fact a5 alleged; it is simply a
unilateral mistake ol OSEMET. That is 1o say, OSKEMET named a court
afl arbimationthat simply does not exist. The court can @ve no Mmeaning
o the arhitration terms, 50 a5 (0 validpte this clause. It b5 undisputed that
there \afe\numerous chambers of commerce in Switzerland, presumably
each o which has its own niles of evidence and procedhure, This courm has
no 'muthorty o rewnie the contract by choosing which of those COUMS Was
imtended by the arbitration agreemend. If this count were 0 compel NMT
and O5KMET to arbitration af the forom specified in the sales contract,
the parties could not implement such an osder because recosirss cannol be
had to a nonexistag foram, Consequently, no measungful effect may be
given 1o this clavse, and it 15 declared mull and void,
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Finally, Georgetown Sicel argues that **foreign arbitation™ cladges are
uncnforceable under South Carolina Code §15-7-120(B), which/provides
that: **A provision in an arbitration agreement that arbitrasitm praceedings
must be held outside this state is pot enforceable with respect 1o & capse
of action, which, bui for the arbitration agreemeni, 15 tmable n the couns
of this state."" Simply stated, that code sechon 5 ot comrolling under the
facts of this case. The Federal Arbitration Act §2, provides that a:

Wrifien provision in any mantime ransdcthon o 3 contract evidencing
a transaction mvolving commerce 1g Sefde by arbitration a controversy
thereafier ansing out of such coptmast or Tansaction . . . shall be ..
valid, irrewocable, and enforceabis, save upon such grounds as exist
at law or @ equaty for the fewgtapon of any contract.

The Supreme Count of dig~United States bas bad occasion, over the
course of the past two wearsNie comment on the viabality of arbitration
clauses contmined in eommercial contracis. The court, in doing =0, has
clearly and unzqulwhpauy gtaied that, pursuani o the provisisons of the
Federal Arbitration Acl. % USJC, §1 of seq., such arbitrafion clapses sre
valid and enforcesble/ In Allied-Bruce Terminix Companies, fnc. v. Dobson,
513 US. 268 (1995). the Coun reviewed the purposes of the Act The
Court sifited.

Farst the basic purpose of the Federal Arbiiration Act is o overcome
courts refusal 10 enlofte agTecments o arbitrate. (cilations ompted ),

Seoond, the Acl "'is based upon and confined o the mcontesiable
federnl foundstions of “conimol over interstaie commerce and over
admiralty.” "
513 U5, st 270-71 (crabons ormited ).
The couri has ':uhuql.u:nlhr ratified the Dobson decizbon m MY Sy
Reefer, supra: and in Docfor's Acsociates, fne. v. Poul Casarome, 517 ULS,
— 116 5. Cr 1652 (1996)

In the Skv Reefer case, the Supreme Court held that the provisions of

the Carriage of Goods by Sea Act, 46 U.S.Capp. §1300 & seg. do not
nallify contractual foreign arbitration classes contained in manume bills
ol [sding

V. Motions to Strike GS5C's Request for a Jury Trial

Plaintiff Secunty [nsurance and thard -party defendant van dﬂr&la;uj have
each made a motion to sinke defendamt GS5C's reqoest for & jury crial
These motons are demed with leave o resiore

United States
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V1. Motions for Partlal Summary Jodgment*

VI Motions to Dismiss

The UK. P&l club and van der Stasij have made motions to dismiss,
contending that they had no contract with NMT, and therefore, cwed no
duty to NMT wupon which a clum could be based. NMT states that is
thind-party compdant alleges facts tat would constitule an action 1o neglis
gence, both directly against van der Stasij and aganst the UK. PET clig
pursuant i the docmine of respondenl Fupemnor

A clatm fof aegligent misreprewsntation can be mades in the cafitegt of
maritime law. Coartal (Bermuds] Lid v. EW. Soyvbolt £ Co., M \J988
AMC 207, 213, 826 F.1d 424, 428 (5 Cir. 1987) (allowing « pasty nol in
coatractual privity (o maintsin o neglipent misrepresenatigneelaim spsimet
& cargo inspection company for faulty snalvsis of a cafgo'olwil); see alro
Roval Embazxy v. foanmis Martinos, 1986 AMCIJ8 (BEDN.C. 1984)
NMT allepes that van der Stani) was & manne sarveyor appointed by the
P&l club to mammuze the loss for which the club would be liable as insurer
of the vessel. NMT further alleges that sy the \manne surveyor appointed
by and representing the P&l club, van deg/Stesij was intimately involved
with and controlled most aspects of the cooling, separation. and discharge
of the DRI cargo on the ship, and ferthepthat the separation and discharge
were peghigently performed. The Sotrt therefore finds thay NMT has alleped
facts sufficient o put the UM P& clob and van der Sinad) on notice of a
claim for negligent mispeprestntarnon. Acoordingly, the motion to dismiss
is dended.

Pegasus has also madei motion o dismiss. Pegasus arguecs that it was
acting as an agent foxa dischosed principal, i.e. the shipowner, and therefore,
has no indepentent: hability in the cargo damage case. However, NMT
alleges thew Pegisus was the operator or manager of the vessel and was
megligend i the proper delivery of the cargo. An agent may be fully liable
for ithacts of negligence. Cerro Saler Corp. v, Atlante Marine Enterprises
e, 1976 AMC 375, 381, 403 F.Supp. 562, 568 (5.D.N.Y. 1975) (bolding
it the managing agend. iy fulure o provide o Froper orew and o
properly counsel in fire protection once it had assumed this managerial
function, was negligent; snd concluding that the wessel owner and its
managing apeni were jointly and severally liable o the cargo claimants);

®  Dhscussom of sammary pdemen deninl coused — Ed
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see alvo Quinn v, Southgate Nelson Corporation, 121 F.2d_190 (2 Cir.),
cert. denied, 314 ULS, 682 (1941}, If Pegasus, 25 manager, €asdesponsible
to make the vessel seawonhy and failed to do so, an indePeptent cause of
action may exist. Accordingly, Pegasus’ motion o dismiss is demied.

VIII. Motioa to [niervens

Batiery Creek’s motions o iniervens are hereb pramied.

IX. Conclushsn

The court finds thai the provisionfor ariviration in the Detober 5, 1995
charter-party was incorporated\ifio the ocean bill of lading and became
part of the contmact of cagriage. That provision is therefore binding upon
those parties making cliims™for damages for breach of the contract of
carriage, just as they wauldSe if the dispute were between just the charterer
and the shipowmer. The ‘vourt peed oot determine whether each of the
defendants could campel arbitration because s right 1o stay & proceeding
pending arbitration) is not always coextensive with the right 10 arbitraile
Marrie Mages gnd Shirlee Mages Found. v. Thrifiy Corp., 916 F.2d 402,
$06-TATC i, 1990%: CF DS Life . Co. v Sum Ameriea, Inc., 103 F.24
524,330 (T Cir. 1996).

When arbitration s likely to sefile questons of fact pertinent o nonarhd
iralelaims, consideration of jsdical economy and avoidance of confusion
ipd possible inconsistent resulis mulitate in favor of staying the entire
action. American Home Arsurance Co, v, Vecoo Concrete Constr, Co., fnc.,
629 F.2d 961, 964 (4 Cir. 1980), [n soch cases the stay can apply to parties
who may play no role in the arbitration. Ser, e, . Finally, arbitation
was tmely imvoked by the defendants. See Amoce Cherseas Company v
E.T. Avenger, 337 F.Supp. 589 (SD.N.Y, 1975)

|n the present case all af the claims arnse from common factual uJ]:_unum
which arose out of the charter of the Kapran Cebi 1o transport the DRI cargo
from Ruossia to Georgetown, South Carolma. Uinder these circumstances all
litgation showld be staved

It 15, therelore, ﬁ

Ordered thar National Material T:I.i.l.lil'.rl.E_ and Gl:'IJEEI:I.'I:I'r'.'I.'I Steel are com-
pelied o arbitrate their claims in Lopdon, pursusnt o the arbitration provi-
sion found in the second charter-party dated October 5, 1995, and that all
sctions are stayed pending artdtration;

Ordered, mn coge number 2-05. 367323 that: Defendanis” Motion to Stay
Pending Arbitration is granted, Diefendant Pegasus” Moton 1o Dismiss is |

R . L

"H""I
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degied, Defeadant OSKMET™S Mobon o Stay F"cnrJJng Armifation m
Sweatrerland s defised, amd J'.I.a[‘ll:r}' Cre=k's Mot o [Rlerven:s S granted;

Ordered. in cade number 2:96-0005-23, that: Third Party Defendsnt van
der SLh.ll.l.j'i. Motios o Dhemeis 6 deqged, Thand Fi.l'.:r Defendant van der
SI:.I.lij'i. Maotion 1o .‘:La_'l.' F'=:1|:||.11p Artmtrabon & |£;|1|.11.'I.E1.‘|. Third Fh.l'l:‘_|.' Defen
dant van der Stasij's Motios o Strke Georgetown [ndustries and George-
town Steel’s Jury Trial Demand s dended with leave to restore, Plaingiffs’
Motion 1o Sirike Jury Trisl Dermand 15 dended with leave to restore, Battery
Creek’s Motion o Inervene is granted, Defendant National Material T
ing"s Motion for Partial Sumemery Judgment Agninet Plaintiffe is dended
with leave 1o restore, and Defendant Mational Material Trading's Motitn
for Portial Summary Judement Againet Georgetown is demisd wnith leave
D restore:;

Ovrdered. in case number 2-06-3788-23, that- Defendang Coneeps Corriers
Motion to Sty Pending Arbitration is granted snd Defendants Kaptan
Demir's. Pegasus®, the LK P& Club's, Jarrert Kirmpan & Willems®, and
DB. van der Stanij’s Motion to Stay Pending Arbittation is granted.
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