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drawn in the government's favor. That dis­
tinction accounts for the result in Vasq'lUOz, 
where the government's evidence placed a 
weapon in one or both of two locations­
defendant's apartment or on his person-and 
the Court assumed that the jury could have 
found that the weapon had been in either or 
both. If the jury found the weapon in his 
apartment, and on that basis convicted for 
"use," such a conviction was improper under 
Bailey; if the jury found the weapon on his 
person and convicted for carrying, such a 
conviction was proper. The Court assumed 
that the jury believed the weapon was in 

• both places, but because there was no way to 
detennine on which basis the jury had actu­
ally convicted, reversal was required. In this 
ease, accepting the government's evidence, 
there was only one place where each weapon 
was said to bave been found, and there is no 
basis for assuming that the jury concluded 
that any of the weapons had been found 
elsewhere or, as Rodriguez suggesta at one 
point, not found at all. (Rodriguez Reply 
Mern. 7) That location-the back seat where 
both Jacinto Alberto Vasquez and Manuel 
Rodriguez were seated-would compel a con· 
'rietion for "carrying" under the standards of 
Pimentel even though it would not pennit a 
conviction for "use" under the standards of 
Bailey. 

IndependentlY, Manuel Rodriguez too 
would be convicted on the same Pinkerton 

• theory that upholda Araujo's conviction. 

Because the jury verdict necessarily was 
baaed on faets that would convict Rodriguez 
of "carrying" a weapon, his conviction as well 
muatatand. 

• • • 
For the above reasons, the writs are de­

nied ana the petitions dismissed. 

so ORDERED. 

PEPSICO INC. and Pepsi-Cola 
Panamericana, SA., 

Petitioners, 

v. 

OFICINA CENTRAL DE ASESORIA Y 
AYUDA TECNICA, CA., C.A. Emhotel· 
ladora Antimano, Emhotelladora Ara· 
gua, SA., Emhotelladora Barinas, SA., 
Emhotelladora Carahoho, SA., C.A. 
Emhotelladora Caracas, Emhotelladora 
Carom, SA., C.A. Emhotelladora Coro, 
Gas...... Orientales, SA., Emhotellado­
ra Guarico, SA., Emhotelladora Gua· 
yana, SA., Hit De Venezoela, SA., 
Emhotelladora La Perla, S.A., C.A. 
Emhotelladora Lara, Emhotelladora 
Maturin, SA., C.A. Emhotelladora Na· 
cional, Emhotelladora Orinoco, S.A., 
C.A. Embotelladora Tilchira, C.A. Em· 
hotel ladora Valera, Respondents. 

No. 96 Civ. 7817 (JSR). 

United States District Court, 
S.D. New York. 

Oct. 28, 1996. 

United States soft drink corporations 
petitioned to compel arbitration of contract 
disputes with Venezuela bottling corpora· 
tions, and to enjoin Venezuela corporations 
from further litigating disputes in Venezuela 
courts. Venezuela corporations responded 
by asking district court to decline jurisdiction 
as matter of international comity. The Dis­
trict Court, Rakoff, J ., nerd that, although 
Court would retain jurisdiction in order not 
to derogate its duty and invite fraud, it would 
stay proceedinga in order to allow Venezuela 
court, if it should SO choose, to determine in 
pending Venezuela action the threshold ques· 
tion under Venezuela law of whether arbitra· 
tion agreement was inoperative or inapplica­
ble to dispute over calculation of liquidated 
damages. 

So ordered. 

1. Federal Courts e=>65 

Although district court, in order not to 
derogate its duty or to invite fraud, would 
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70 945 FEDERAL SUPPLEMENT 

retain jurisdiction over underlying action by 
United States soft drink corporations to com­
pel arbitration of contract disputes with Ven­
ezuela bottling corporations, court would stay 
proceedings in order to allow Venezuela 
court, if it should so choose, to determine in 
action pending before it the threshold ques­
tion under Venezuela law of whether arllitra­
tion agreement was inoperative or inapplica­
ble to dispute over calculation of liquidated 
damages, for purposes of arbitration referral 
provision of United Nations Convention on 
the Recognition and Enforcement of Foreign 
Arbitral Awards; such stay would save judi­
cial time and resources, and was consistent 
with parties' reasonable expectations. Con­
vention on the Recognition and Enforcement 
of Foreign Arbitral Awards, Art. II, § 3, 9 
U.S.C.A. § 201 note. 

2. Arbitration =2.2 

Bottling contract between United States 
soft drink corporations and Venezuela bot­
tling corporations, providing that contract 
would be governed by Venezuela law but 
arbitration in accordance with contract would 
apply substantive law of New York, contem­
plated that matters subject to determination 
by court, such as threshold disputes over 
arbitrability, would be governed by Venezue­
la law, while matters to be determined by 
arbitrators would be governed by New York 
law. 

Cravath Swaine & Moore by Thomas Barr, 
Sandra Goldstein, Katherine Forrest, New 
York City, for petitioners. 

Rogers & Wells by James Benedict, Mar­
lin Seidel, New York City, for respondents. 

MEMORANDUM ORDER 

RAKOFF, District Judge. 

By order to show cause, petitioners move 
for immediate determination of a Petition 
filed October 16, 1996 that seeks to compel 
arbitration of respondents' contractual dis­
putes with petitioners and to enjoin respon­
dents from further litigating those disputes 
in the courts of Venezuela. Respondents, in 
turn, ask the Court to decline jurisdiction as 
a matter of international comity. After full 

consideration of the parties' written submis­
sions and oral arguments, the Court denies 
the motion for immediate relief but retsins 
jurisdiction of the underlying Petition, sub­
ject to a 6<HIay stay of proceedings to allow 
the Venezuelan court to ·· determine, if it 
chooses, a threshold question of Venezuelan 
law. 

The essential facts may be stated briefly. 
Petitioner PepsiCo Inc., a North C=lina 
corporation with its principal place of busi­
ness in Purchase, New York, wholly owns co­
petitioner Pepsi--Cola Panamerieana, SA, a 
Venezuelan corporation with general offices 
in Caracas, Venezuela. Respondent Oficina 
Central· De Asesoria y Aynda Tecnica, C.A. 
("OCAA'1"') is a Venezuelan corporation that 
represents, manages and controls the co-re­
spondent bottling companies (the "Cisneros 
bottling companies"), which are Venezuelan 
companies owned by Diego Cisneros, a Vene­
zuelan citizen. As of January 1, 1988, peti­
tioners, by written contract, granted each 
Cisneros bottling company the exclusive 
right to bottle Pepsi--Cola in its respective 
area of Venezuela for a term of 15 years. 

Paragraph 23 of eaCh bottling contract pro­
vides that any party prematurely terminating 
the contract must pay specified liquidsted 
damages to the other party. Paragraph 30 
of each contract states in pertinent part that: 
''This Agreement shall be governed by the 
laws of the Republic of Venezuela. Any con­
troversy or e1aim arising out of or relating to 
this contract, or the breach thereof, ... shall 
be finally settled by arbitration in accordance 
with the rules of conciliation and arbitration 
of the International Chamber of Com­
merce. . . . The arbitration, including the 
rendering of an award, shall take place in 
New York, New York, United States of 
America . . . . The arbitrators shal1 apply the 
substantive law of the State of New York, 
United States of America ... " 

By letter dated August 16, 1996, an autho­
rized representative of the Cisneros bottling 
companies terminated each of these con­
tracts, explaining that the bottling companies 
were defecting to Coca Cola. Petitioners 
responded on August 22, 1996 by demanding 
payment within 60 days of 56,240,446,386 b0-
livars (approximately $118,400,9(0) in liqui-
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dated damages, pursuant to paragraph 23 of 
the con_. Before the sixty days expired, 
the bottling companies, on October 1, 1996, 
petitioned a civil court in Caracas, Venezuela 
for a declaration that the amount of liqui· 
dated damages actually due petitioners waa a 
much smaller sum. In support of the peti· 
tion, the bottling companies alleged, inter 
al;", that the arhitration provision of para­
graph 30 of the bottling con_ waa "inOl>­
erative" because of ita "obscurity and ambi· 
guity" and because it waa, in any event, "not 
applicable to the present case." Petitioners 
responded on October 11, 1996 by filing a 
formal request for arbitration with the Inter­
national Chamber of Commerce, and then, on 
October 16, 1996, by filing the Petition now 
before this Court. 

•
r£l, 2] Respondenta expressly concede this 

Court's subject matter jurisdiction and power 
to compel arhitration in this case.' They 

• 

nonetheless urge the Court to decline juris­
diction in favor of the Venezuelan court. In 
this regard, Article II.3 of the United Na· 
tions Convention On The Recognition And 
Enforcement Of Foreign Arbitral Awards, to 
wbicb both the United States and Venezuela 
are signatories, provides that "The court of a 
Contncting State, when seized of an action 
in • matter in respect of which the parties 
have made an agreement [to arbitrate] . .. 
IIhaIl, at the request of one of the parties, 
reter the parties to arhitration, unless it finda 
that the said agreement is null and void, 
inoperative or incapable of being per­
formed."' As noted, respondenta, in their 
papers previously' filed in the Venezuelan 

I. Personal jurisdiction over every respondent ex­
cept possibly OCAAT is also clear. See Victory 
Trrmspcm Inc. v. Comisaria Gene.ral tk Abasteci­
mlDrtos y Transportes, 336 F.2d 354, 363 (2d 
Clr. I 964). 

1. The Convention is set forth in full at. 9 U.S.C. 
§ 201. While the 1996 edition of United States 
Code Annotated does not list Venezuela as a 
~, '" 9 U.S.C.A. § 201 (West Supp. 
1996), pe.hionen have provided documenlS of 
the State Department indicating that Venezuela 
Is in fact a signatory. See United States Oepan­
ment of State, Treaties in Force 316 (1996). 

3. 8y contrast, New York law comes into play 
under paragrapb 30 only after a contractual dis· 
pute is referred to arbitration. Put another way, 
Ihc Ioncuagc of paragraph 30 clearly contern· 

court, contend that the arbitration agreement 
set forth in paragraph 30 of the bottling 
contracts is either entirely "inoperstive" or 
else "not applicable" to a dispute over the 
calculation of liquidated damages. Whether 
or not this is so is plainly a matter of Vene­
zuelan law, for paragraph 30 flatly states that 
the contracts are governed by the laws of 
Venezuela.' 

While the Court is not blind to the facially 
flimsy aspect of the objections to arbitrability 
raised in the papers respondenta have filed in 
the Venezuelan court, respondenta have sub­
mitted some authority to support their con­
tention that the objections have arguable 
merit. See Iberian Tankers Co. v. Term;· 
nales Maracaibo, CA, 322 F.Supp. 73, 75 
(S.D.N.Y.1971). In any event, in the absence 
of any challenge to the adequacy of the Vene­
zuelan legal process (see Tr., 10121196, at 26-
27; see also Blanco v. Banco Industrial de 
Ve7Ulzu£la, SA, 997 F.2d 974, 981 (2d Cir. 
1993» the Venezuelan court that already bas 
the issue of arhitrability before it ought to be 
afforded the initial opportunity to determine 
this threshold question of Venezuelan law 
before a non·Venezuelan court is called upon 
to do so.· 

It makes obvious good sense, as well as 
offering a considerable savings of judicial 
time and resources, for this Court to have 
the benefit of a Venezuelan court's speedy 
determination of a threshold question of Ven· 
ezuelan law that must be resolved before this 
or any other court can compel arbitration in 
this case. Nor will any material delay be 
occasioned thereby, for respondenta have 

plates that mattenl subject to determination by a 
court, such as threshold disputes over arbitrabili­
ty (see First Options of ChicGgo. Inc. v. Kaplan. 
- U.S. -, -, 115 S.Cc 1920, 1923, 131 
L.Ed.2d 985 (1995); Progressive Casualty Ins. Co. 
v. C.A. ~guradora Ntu:ionai ~ Vmezuela. 991 
F.2d 42, 45 (2d Cir.I993» will be governed by 
Venezuelan law. while matters [0 be detennined 
by arltitrators will be governed by New York law. 

4. While petitioners question whether respon· 
dents' petition in the Venezuelan court has for· 
mally placed this threshold issue of arbitrabllity 
before that court. they do Dot contest that the 
answer to that petition that tbey must file by 
November 2 1. 1996 wiU challenge the jurisdic· 
tion of the Venezuelan court on t.he ground that 
the underlying dispute is required to be arbitrat­
ed. 

if· 
( 

("" 
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UNITf.D STATES DISTRICT COURT 
SOUTHERN DISTRICT or Hew YORK 
-· ·· ··· ···_·······_············ ·········X 
P£P~ICO I~C . and P!PSl·COLA 
?NRAMERlCANl, 9.1.., 

PetitiODerl, 

'v-

OFIC:~ CENTRAL DB ASBSORIA r AYUDA 
TECN:CA, C.A. , C. A. SHBOTlILWlOIUI 
AlIT IIWIO , £MaOTI:~LADORA ARAGUA. S."., 
VIIOTELUJlORA 8ARlNAS, S.A., 
EI18OT!LLADORA CARAIOBO, S.l., C.". 
EMBOTELLADORA CAlU\CAlI, !MBOTBLWlORA 
CAROHI, S ..... c .... DIlOTllt.LAllOIUI .COIlO, I 

OUEOSAS ORIIlN'rALK£, S. A. , _lLLAllOLk 
GUAlICO, S.A. , EHBO'l'BLLlIlOU CVAfAIIl\, 
S. A .. HIT DE WI/IZOEII., I .A., 
BMBon:LLADORA LA PEIUoA, S.A., C.A. 
BMBOT£LLADORA LARA. EHlOTlIUAIX!RA 
",,1I1II1H, S.A. , C.A. SIIJOI1LWlOU 
NACIONAL, tMBOTELLADORA ORI~, 5.1. .. 
C.A. BHBOXILLADORA rAOIIAA, · C.l. 
BMTlOTILLADOIIA VALW, 

~ .. ~nd~t''' . ," ",1, 
...... -- .. ... - .. .. -_ ...... --- .... • ••• - .... · .. - ... ~Ii .. :-~ .. ·~·l 

JED S. RAJa", O.S.D. J ; 

.. / DIS;; 

... "'~C'. 
It. ~t. I 
.~., .,0 Q 

~4 tt 
'I. -'it:: 

" ..... ./ 

" Ci • • 7'17 (JSRI 

K!KORNfWH ORDER 

Iy order . to I~' aa\l~·;' ~t1I*b ."... for i_diatl 

deter.ln.,lo. of a ~.titiOD riLl( '~~r 'l'; ~"f tbat .. ck. to 
o ;" • j . .. \ " , -.. 

eoep.tl ubitrat10Jl of reJp0Q4~~ •. ~ ~tr_Gt.a1 ~put •• wlth 

Fetitionerl and to enjoin r.lpol4entl frod furtbar 1itig.ting 

thol. dloput .. in eM o:ounl of Viii_,ll ;. Rlopon4ont., in turn, 

.ok the court to 41.1i", jurlodiCt!OB '1 a .. ttlr of 

Int.rnational eoell;y. Uta fu.ll.lIQC\!!iolCn.t!ori of tb. parti .. • 

written 8uboaluiona ·and onl irgument., 'the Court denies the 

motion for i~ediate relief but retains jur!8dlclion of the 

PEPSICO 
underlying petition. gubject to a 60 -d.y stay of proceedings to 

II 
allow tho Vcocaualan ~ourt to determine, if it choo.el. a 

threshold question of Venc&uelan l.w. 

The .8s.nti~1 facts may be Itlted PTietly. Petit1on~r 

PepsiCo Inc . , a North C.rolin, corporation with It. principAL 

plac. of bu,ine •• in Pureha.e , Nlw Yo~k . wholly own. co· 

petitioner pep.l~Cola p&na~rlc~na, S,A. , • Venezuelan 

corporation with general office. in Caraoa •• Venezuela. 

Ro.pondent Otlefn. C.ntral De AI •• ori, y Ayud, Teenica, 

C . .\.. I "OCCAT") 1. I. vcnezuebn c:o~~r'tlcn that repre"ant., 

t!leana, •• al\4 controll the co·r •• pon4ent' bottliog cotnpeniea (th. 

"Chneroe bottling CO.p.D~~.·)" whl~~ ' ai-a ".rtalu.l~n companies 

owned by Diego eilnero., a veneiuoi •• . Cltileo • . At of J,nuory 1. 

1"', petitioner • • by written ·cOntract. gr~tad elch Cioneroo 

. bottling cGnpen)' tb. txclu.lvt right to ~ttl. Plpel-Col. In It. 

re.pectlve ar., of Vene.uela for. tSrq of 15 year • . 

Paragraph 23 ot e.ch bottling contract provide. that 

any party pre~tur.ly t.~in.t1ng th. , oont~.ct .u.t pay .pecit1e~ 

liquidatod d .... g .. to tl\t oth'.f .-pony', · ...... g;.pb 10 of .. eh 

eontnet .t.t •• In pu.t1nent_-part· tii.~;, "'l11l.. ~eollont 'hall be 

govunad by tM i.~~. of t"~ ~Jtil U ·V:~.u.ia. Any 
. ' ',' • :. ---;: <.: ' ' 

controv.roy or clai • . ~l~i~ ·~t ·oi .~ ~.l.tlDi to thi. contract, . , . ' , 

Or tho br.ach tMre~f. • • "~ll . /:>& .t1UllY •• tUod b)' 

orbitration in accorclor!c ... lth· tlla .. ro,o ot. .concl'l1uion and 

.rbitration of tb, IatematiCAll Cbaobet. of · co.oerc.. • The 

arbitraUon, Including ·tb, .~ri.., ot .. .:, ",!ari, .hall taka 

ploe• 11> 110 .. York, Vow rork, UIIttt4 'it4!t:e; ilt Aiudc.. , no. 
arb! trotor. ehAU .• pply tb. ·"ib.~lIlld.a: 10. of the Stata of Ne .. 

York, Unitod Statio ot Merica. :. ,' . 

2 
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• 
By l~tt.r dated Augu.t 11, 1991, .n authorl2od 

reprOltntitlVI of th~ Cl;neros bottling companies t.rminated tach 

of th ••• contract., explaining that the bottling companie5 were 

defecting to Coca Cola. Petitionerl r.lponded on A.gult 11. 1'" 

by demonding payment within 60 day. of 56.110 •• 1';316 bolivar. 

lapproximately $111,100,910) In liquldatod damage •• pur.uant to 

p~r.9raph 23 of the contract.. aefore the ,i_ty day. expired, 

thl bottling co~ponio., on OCtober 1. 1"6, petitioned. civil 

court in Carjoll. Venezuela for a decl.r~tjon that the amount ot 

liquidated d.~g~. Actually due pltltioner. wa •• ~uch snaller 

aurn. In 8upport of the petition; the bottling c:on=pani •• all.gld, 

~ tli&. that tho arbitration provl.lon of paragraph 30 of the 

bottling contract. WI' ·inopar.tiwe· btcaul' of it. ·oblcurlty 

and ambiguity' and ~cau •• ' it ..... . b uy ••.• Dt, "not applioable 
. . 

to tho pre •• nt 0 •••• • Petition.r. r •• ponded on OCtober 11. Itt' 

by filing a lorn. 1 r.que.t for .rbitration with tho International 

Chanbor of Commerc •• and then, on Oc~ob.r 1', 1"', by filing tho 

P.titlon now b.for. thi. COurt. 

R.'pondant. expro •• ly conced."thi. Co~rt· •• Ubjeot , 
mltter jurild1ctio~ an4 pover ·to cosPel" ~bitrltion in this 

e ••• . • Th.y Donath.l ••• urge the Cpurt ·to decliq. juri.diction 
.' . , I , .' • 

in favor of the V.nt'~llan coUrt. T~ . th4~ " reglrd. Article 11.3 

of tha United Hationa COnvenCion OR Tb. R •• .,.ltion ~d 

Enforc.~.nt 0' ror.lgn · ~bltral Avarde, to wbich both the Unit.d 

Stat •• and V.n •• uIla arl .1gnator1.1. provl~a that -Tho eou~t Qi 

'Perlonal jurtldiction OYe~ ",try ~opoDdent except po •• lbly 
OCM.T i •• 1.0 clear., lit V1litpcy 1"rt;ep,rt IDC y. Cgm\ uri. 
Gener• l de Abpor:cCimlcntg, 'y'tr)oOPVte., )'l' P.2d 35C. ]63 (2d 
Cir. 19") . . . 

J 

-. 
• Contraeting Stlt., when .Iized of an .ct1on in a matter in 

respect ot which tho p~Tti •• hive •• d. an agr'l~nt. [to 

arbitrat.) . . . Ihall. at the requelt of one of tho partle •• 

refer the partie. to arbitratlon. unle.s It tlnds tbat the .aid 

agreement i. null .nd void, inoperative or incapable of being 

perfor~.-I As noted. fe.pendant8, in their papers previou81y 

tiled in the Venezuelan court. contend that the arbitration 

.gr .... nt I.t torth In paragr.ph )0 of tho bottling contract. I. 

either entirely · lno~r.tLv." . or el •• "not applicable' to a 

diaput. ovar tho calculation of llquld.ted damage.. Mhethe, or 

not thie L. eo 1. plainly a rutt.ar or Venezuelan la.w. tor 

paragrAph )0 flAtly stat •• that tho contr.ct. ara g.v.rnod by tho 

laws of Venazueli.' 

Whil. th' Court i. nnt blind to the flclally fllm.y 

.Ipect of the obj~ctlon. to .rbitrabllity roll.d In tho paper. 

r',pondant. have tllad In tb. " Ven~au.i.n court, ro.pondent. h.ve 

'Th. Convlntion i. ,"t lorth lA full at I U.S.C •• lOl . 
While the 1"6 .dltion of Unit.d S~.te. ~ Annotated dool not 
HIt velluulla ••• 'ignlton' •. aM·?, i1."C.~: 1' 201 (Wtlt Q\lpp . 
lB'). petition ... . hayt provida4:·~,.: o( the Stlt. 
Deportment indicating ' that" V:"~ ~~Jll':!l~ • ·11!111ltory. W 
United St.t .. Dlpll~ .. nt of .c. .... ;t'{'4t~" ' in ''''"01 31' IU9I). . . . 

'By contraet. liow YOlk 1~". _1 'LDto .play under paragnpn 
10 only after. contractual "di.putl l. r.larrld to arbitration . 
Put anothor way. tho languoge Of para9rapb )0 clearly 
cont.~plate. tbat .atter. aubjeet t~ . d6ee~ln.~ion by • court, 
~u~h •• th~ •• hoLd dleput •• ov.~ ~bltrab111ty Ieee rtret optionl 
0' Chicago rnc y &tRlan, _ . O.S. _ , 115 S.ct. 1'20. 1'21 
(1.995'; 2rogrc,,,Sy. · ~.u.'ty 10'c" Co, Y ¢ 1 R •••• ;1Ir;"ora 
K.c tona ) de Y.nlzujla;Ul ' . ld" .~, IS (Zd eir. ' 1991) ) ..,ill b. 
governad by V.n •• ~elan l.v, wblle I4ttere to be determined by 
arbitrator. will be governed by New York law. 

4 
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;ubmltted QomQ authority to support their contention that the 

objection. h~v. arguable merit. Sea Theria" TankerS Co y 

tcrmioales HarQca ibp C A , )22 F. Supp . ?J, 7S IS . D.N . Y. 1"1). 

In any event. in the absence ot any ch511enge to the adequaey of 

tha Vene.uelan legal proc ••• (1&1 Tr . • 10/21/". at 26 -27, ~ 

AlAQ Blanco V Binco lnduntrial de yenezuela SA" 991 F.2d 914 , 

981 I~d Clr. 1'91)) the Ven.zuelan court that already h •• the 

issuo of ubit<ability b.fore It ought to be .t!or4.d the 1nitial 

opportunity to dete~ino thio thr.lhold que.tion of Vonezve l .n 

l~w befor. ~ non~Ven.!uelin court t. called upon to do eo .· 

It ~ak •• ob~1ou. good cenle . I. we!l 68 offering & 

con81de~&ble 8~v1ng. ot ju4!eill ti~t and r •• ources . tor th i s 

Court to have the benetit of a Venlzullan court' •• p.edy 

determination of a thr,.hold qul.tioD of Vene.uelan 10. that ~u.t 

be re.ol.od boforo thie or ony other court · can comptl arbitration 

in this caae. "Dr will .ny material dalay b. oec •• ioned thereby. 

for r"pondent' have repreSented. through tho ,worn de.larltion 

of their Vln.lutlan la. expert. that the Vanlluolan court i . 

required to de.ido ouoh jurlodictiO.,.l hlu .. ·"Ithln fiva 

workingl dayt of tho Novel!lbe: ~1. 1;'.1 ~t~ whlD potiHonero are 
• : 04 ;' :,, ' • 

required to fUe their· &JI.I,..d", pt~ .. ~~ thO V~"~lan action. 

Stc Declaration of o.~r. B. tleb~ 4.tw.·Oct . 21, ·1n' at 1 10 . 

In addition to eon.idantiont ot l.gal .cQIIOIIY ~d internationol 

c.-it 1', lucb dtftrtnce i •• lao .eonaiatent .ith tbe partie.' 

• Whil. pttitIODOro . qu~atloD whether f.aPolldanta· petition 
in tho V.n.luolan ~. baa foraally:pliotd thi. thrt,bold I,aul 
of arbitrabll1ty bofora that """ct, they do not e<lDtllt thlt the 
ano.er to thlt petitSon that thoy ~t Cil. by . ~ova.bor 21 . 1'" 
w111 challengo thl juriodiction of u.-:V.noualan court on the 
ground that the underlying dispute 1. required to be arbitrated . 

s 

=-
reasonAble ~xpcc~otiono; for when th.y .~pr.,gly A9rp.~d that 

these contracts . involving largely Vene:&uehu . c::t ivitic8 by 

mostly VenQ2uelan parties , would be governrd by Venezuelan law 

e~cept A& to dispute. 5ubnittod to arbitration. th@y plainly 

antic1pattd that such disputes as a court aight h.ve to decide 

lauch .s arb1tr.b1lity) would quite l1kely be .ubnltted to a 

Venezu.l~n court . 

Accordingly. the motion tor imoedlatc determination of 

the Petition i. doni.d . At the •• me time. thi' court i. nlndful 

not only of the .trong policy favoring pro~pt arbltr~tion 

expreesed in the U.N. convention, ~~t .1'0 of the many faci.l 

indlcatlona that re.pondentl ~r. utilizing dubioua .tr.to9t~' to 

try to .v~da thair plain eontra.tu.~ obl19~tion. . A thimble.1; 

la ot111 I .cam eV'n if tht thi~l.a bo .CQurt. ot aeparat. 

.overeign. . To entirely I. chew over.lght ·ot thle controver~y in 

luch circun.tanee. would ba a derOgation of 4uty Illd in 

invitation to fraud. ~ C •• pi,a Inye't¥Dt. tetd y yiacom 

Hold1ng. 'ltd. 770 F.Supp. no . . 887 (S .D.II.Y . 1"1) . 

Aeeordingly. notwith.tandln~ the pan4eney ot the ve~.uel.n 

ac:t.ion , thi. COl.ll't will . r.t..lft·. '~t.I4i·O·t~ of ~h. ~erlY1ng 

Petition 1n thl. ca.ef." cb~M·· tii"· b';;d4 ' PO'( Cprp, y M v . 

CbpgP9 xong, 117 r .ld ll, J' (14 ·Cir; l'.l!; but Itay further 
. . .' . . . 

proceeding. for a perio,fof ·'O dayl (Le .. , tIJoug'b Declmber 27. 
' . ' I 

19161. D..I. lorden IDC; y MeSH Hi Us. PmJ co .',;d. , 919 F ,'2d 

'22. 82' (2d clr. 19'01. in order to .tto~4 the Veneluelan cour~ 

the opportunity to deta<ni.", if it choo •••• tho threshold 

que.tion of arbltrobilitr undar Vaneautlan lav . 

500RDIIUD. 
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C.A., C.A. I!MlIC7JEIl.YlO ANI'lMANO, 
IiMB01F.LUDORA AlAGUA. S.A., l!YDOTELLAIlOAA 
BIIRlNAS, S ..... , EMIIOTELl.ADOIt CAJABOBO, S ..... , c ..... 
EMBO'l'ELUDORA CARACAS, EMIOJ1IIl.AIlOlA ooONf, 
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~ 

MEMORANDUM OF LAW IN Slll'PO.-r OF 'I1IB MOTION BY 
PEPSICO; INC. AND PI!I'SI-COLA PANAMERICANA, 5."'. 
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R4aIId S. lDIfe 
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all) 474-1000 
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PepsiCo. Inc. and Pcp,i·Cola p • .,meri<:anl, S.A. (",fured to )01001 

hereinlfler as 'Pep.i'). P<ritio~s i. the above-captioncd 01111." submillhis 

memorandum in suppon of lheir motion 'or ~sidenrion and rcar,wuenl of Ihdr 

peliUon ID compel atbilnltioft and 10 enjoin respondcnlJ froOl JlUnuin, I cOIIJ1i~dn, 

l~doD in VencauelA, 

IN'I1lODUcnON 

lIy mem«Udum order ('Order') c/&IN Occober U, 1996, ibis Court 

denied i'epoi'$ petition 10 compel arbitration and 10 OIIioill Japoodtnu from punuing 

• conllk1inJ ICIIon, bUI rtlained 'jurisdi~oo of Ibc ullda\yin, Ptlitlon, 5Ubject 10 a 

6O~y Slay of proceodinJs 10 allow I/Ie Venom.bn COW1ID delcnnine. if il choose>, 

• Ihtcobold quc.IiOD of V_elan ..... ropnil"l Ille arlIilnblllly of thC .ubject 

millet of 1M v ............. Actioa. Order AI 1·1. The q~ of arbllnbWty " DOl, 

however, even before Ihe Veneme!all·aJUrI. TIle rdieC IIIjIIQIed i1111le compWol in 

ihlllClioo relates aoldy to tile calculatioD of dama&es bul40el DOl __ ~I 

dctennlnalion of arlJitnbi1ity. ~ V_laD COlllpWlll, Appendix In Support o( 

PctitiOD ('App.ln Supp.'), BlhihilE 113Hl. no only way that the question of 

artJilnbWry can or will JCI nbcd il tba VRn-=l," AGiial is if PoptI nises 1lI1i 

defense of lad< of jurildlctlon In III wwer. biIIIdttc l'qlsI til tUc &ctioa in 

funltennco of th. co1tl\;.ti., V";:""". ~ IIld "";;"t tile lasue to lite 

Venezuelan COUrt (or reaoItlllOII whce'Pqni baa propotIy COII\IIII:IlCed lItlill'lll\on by 

I)lnm''''''' II 

• 
filing ilt Rlq.er, fo, MllllrOlion and norniNllio, iLllrbltr~lor 011 0c,ub.( 14. 1996, i. 

unlenabl • . 

PCPli respeclfully ,ubmils Ihllillere are Ihree dlsposilive f9lODS why 

Uri, Court s!luuld ruonsider irs Ordcr erxJ ~",nllhe relier '"'I.Clled in Ur. undcrlylnl 

pellUon: 

fiLII. II Ihe accomJlinyinllfndavitJ of Mwrs. p.,.Jro a.nem (a 

formet President and JUII/CC of Ihc SUJ)Rme Coon or V<n<ZUCla) and Rene Plu 

BruluaJ (abo. form" Justice of the Venuuoiu ~upRme Coun) (Ieferred 10 

hereinafter u 'Oancm AlT. ' &nd 'B"",,", Aff. ') dtrnonltnlle. a criliai wumpticn 

underl~ing Ure Ordcr .. Ur.llbe Venezuelan ,0ullS could or would rnaJce. ' >peedy 

ddtrminaUon of a thmhold q...ao. of V .... utl •• Ilw' (Order .1 Sj-i. nIlI Ubly 10 

oocur. In facl. ajud/cill deltrmlOIdon by the Vcnc:zucIan cowu of arbilnlbility could 

well W.c many mOtlibs, &lid pertIapt _ dWla :ear. J/ $a: IIIfIIIl 3·S. 

SamlI, Ihm II I sulrSlllllW body of we law Ibal mWs il dear thai 

tIIll Coun mUll apply faknJ law In IIIIkinJ • ~tiOQ of lItlitrability. Ther. I, 

no ju.slification for do/emna til "'" Vmtzud" cnuu (or. cletuntlnllioo of. 

question this Court ml1ll cIeclde ba.Ied on fedmllaw. ~ infn at 10-J7. Tho two 

a.., upon whj<iJ lho CQllrt rdicd in defem., 10 rile VtlleZllel2n courts, Plnl Opt!gn, 

11 We "10 Wi 10 the Court's aaeruu.1IIIfay to Bcfimn' The World !lank and 
lh; Yen"II,I •• Jmtjc:o Sum, pubIlibcd'(& ~ 1996 by lite Lawyt.l1 ComIllil1ee 
roc Human Rl.hts IIId nc VetIIIIIIdIn PropuJi (or HiLOIIII Ri,htJ Educadon and 
Acdon. s.cc Aftldavh or 'IlrooIu D. B&rr 12, IlIbmiUcd bcRwith. 

·2· 
pnUfI:MIN11 

~ 
m 
» 
r 
m 
-< 
(f) 

 
United States 
Page 11 of 27

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



~ 

~I 

~ 
~ g 
~ 
~ 

i 
)! 

~ 
:! -
~ 

• c ., . , - b' ·' -· '9·~ 'lj l 

o( Chimg 1m: y. Kapl.n, 115 S. CI. 1910. 1921 (IWi) . Ind PmlrcS!;y. ('Plualiv 

IllS , Co yeA HraVJuodpr4 NaCjolli! de Vcnr:lllda. ~1 f .2d 42. -45 (2d Cir. 

1993). are 110110 Ihe COlllCal)'·-and. in faCI. do nol .pply 10 lb. cirtum,IKn ... before 

Ihe Court. ~ infa at 6· 10. 

Ihilll. princlpl .. 01 comilY do nol require or IUnClilhilihe CUU" 

d.r,r to the Venezuelan c.ourtl for. delermin.ation of artIitrabi lity. Jftdeed, tWO 

international trClUU 10 which both the Unilc4 Slate. and VwweJa arc si8J11.1ortes. 

lbe Uniled Nliion. Convention un ~IC R"",cnilion and lJn(orccmc:nl o( Fo";,. 

Arbitral Awards (the 'U.N. Convenlion') and the Inter·Americln Convention 00 

Inletnllional Commercial Arililrllioo (the 'Inler-Amelita. CODycnliun' ) (re(erred 10 

jointly hereinafter u the 'Convention"), climl .... auy comity concerns. Sg; infm 

II 20-14. 

I. THI! AffIDAVITS OF MESSltS. PEDRO OANEM AND RIlNE BRUZUAL 
PROVlDB fACTS TIlAT D1SP10VB.A CIlNTRAL ASSUMPTlON 
UNDERLYING 1HB COURT'S ORDEIL 

The Court prenaioecl ill dcciJio. it! lI,nifiCIJII pili upon the Dcclar1tioD 

of Oscar B. Ochoa, IUbmillrxlby JapOOdeala, whith aucNd thai' Venezuelan coun 

could or wouid d<dde the qucslioo of arbllllbililY wilhin live working day. alter 

pCP'" fil .. lA amwet In the "'_ A<:1ion. OrdOt II ,. 2/ Aatho affldavila of 

'l/ Due., lIlellril:e iJllIle Velauel.,r~" 1M appanaIil OIIly juat ended 
but 1liiy be~, PepII',IIme" llIlWlC k aIilJ undar, but his bees delayed well 
beyond the oriainal November 21 eatimala. .' 

-3-

IJ'IYUTI:U".IJ 

JucScc l)ctJrll Ganem (i. fonner President and Justice of Ihe Vc.ncluehm Supreme 

Court) and Judge Rene Brulual (also I fnrmer JUlilice or the Vencwclan Supreme 

c.ourt) makc cl .. r. ' il is nol common for judSC! t" comply wilh the lime period 

provided (or. and deci.iun, ,"~ardi lll • I.ck u( iurilodi"ion sencrully IKk< a longer 

timc. ' On", m Mf. 1.1; Druzual M(. f 2. There Is f1<) likelihood thallhe 

VOhtzuelao (ourt o( flul in.tance can or wlli render I decision on Ihe question o( 

arbillIbility wilhin a fivc-<1ay period. ~ Oanem Af(. 11 J, 7. 9; Brnua! Aff. 

"1-3. Aocordinsly, conlrary to thi. Coo"'. USunlplion thai 00 -material deJay 

[wi llI be """ .. ioned" by deference 10 Ihe Ven",uclan w urt. (Order liS). 

unaccept.ble delay will . in f""l. be Ihelnevitable rc.ult . 

ObLlinin& , tkej,ion from a Vo ... uclan court o( (lrst i .. 1ance il only 

the first SlCp In obtainin, a final determinalion of arbilrlbilily. Review by the 

Vennuclan Suprcme Court will inevitAbly follow Illy loIlial doc:ilion by Ibe court of 

first ilUtance. Gwm Afi. " .-'i Bru&UiI Aft. fl. If the VClIUuclan OOu(\ o( finl 

In.tance dt:ltl1ninel Ih8llllackl Jurbdlctlol (n:ferrinc tho _ to arbillltion or 10 • 

foroia' cou". (or instaJlee). the Supreme C4un will automllie&lly review the 

doc:i.iOll. III. If tho COWl decid .. il hu jurildlclion. \be partY wertilllthc de(ense 

1liiy ,Iso appcaI thai dec:UioD to tho Su"...o Court. l4.. ThUI, witllOUI , doubt. ally 

dtdsion rracllcd in IhlJ INoW ""~ \be juriJdictiOD of !Itt Vcn=uelan COUJU Will 

be .ppealed 10 the Supreme Court. Id. ThiI pnx:eu wilke anyw~ from xvcral 

month. 10 more tbu I)W'. Ganom Aff " 7-9; BrulUII Aff. '3. 

-4-
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The affldlvit ul J,,,,.Ig~ 8ru.l.ull prO" id~s fur1hcr evidence o( tht lenalhy 

p::riod or lime it can take:: Iu c.1hllin a tJccision on a prdimimuy dCren~5C: of Ii lw.:k or 

juriSdiction. A chan included w,th Judi" BruIUln .rfid,vit !<IS fUlth ft "oo,nlle, of 

c.l.\CS in which such d.(I!'t.~c~ haye: been an,nid. but whkh have not. ytl ~n fUll) 

dCLCrmonod. BruLua) Aff. ,lin sevenl insul1C!!. yws have cl'p",d withoul a. 

tina! d«i.ion. ill. 

Long and 1/1011. ther; i$ Illd no be nothina quick or o.petliont lbout 
\ 

asking the Yenc.uelan coons to dotomine the Question of &lbitrability. 
:-! 
, 

II. THE ISSUE OF ARBITRABlLfTY IS A QUESTION OF fEDEIlAL LAW 
FOR THIS COURT TO DECIDE. 

Tho question of how lon, it milhtlttuaJly take tho Venuuelan courts , , 
to ruc:h I final deterrnlnallon or uIIltrolrility Is·-in 1101 c:ue-belido the point. The<. 

is • totally independent basi, for rCC<lnliderin& the decision of Oclilbcr 28. 1996. The 

question of whether or nolthis dispute is &lbillJbJ. is ant !hal. a.cconlin, 10 fcdcn1 

law and the intcrllltioooJ 1nloIi ... thi. Court mulldtllrmine. It Ihould IlDt •• nd. 

Indeed, we submil mly DOt, def" ihli decision 10 I forel", COWl. ~ iDCra 1110-17. 

Whoth .. or not !hiJ dispute 1$1Ib1a.h1. dots not depend on wbeth .. 

respondonu eharatll:ri7e thol. cWIII u oae repn1in, !be "validll)'" of the mitradoD 

elaul! Of ill scope. AI WI cIomoDIInIe below, In allier eveot !/Ie Conventions, the 

Federal Mlitlldom Act ('FAA ') anO tK r;ue ~ .. mu. il cleat dill lite decidoD as to 

at1)i\J1blUty should be II\IIle by tills Coon. 

-~-

(KYUTU4t9t I) 

• 
The Court relied on !/Ie choice 011010 el .... contained i. JIlIi1nph 30 

of !he Exclusive Boutin, Appojnl11lo.L.I ("EBA .,") .nd lIIe CI5<J FjO! Ojltioos, JIIIl!J. 

and pm,tt15ivc Ca"'Jlty. JI.IPD. In nkin, its determinacion that Venezuelan law 

appIioa lO!Ioe question ot milqbility. Order a14. AI we XI forth below. 

V._1an law doR nat apply III tIIit oIdamiDaIioD, bUI CVCIllf It did. this COIIII j. 

I'tlpofllible for colllllUina V"""".J,. lew (F.,t It. Civ. P. U.I). There is a 

",nJftUJIt body of we 1e.,4a.s!ly c!iotioop.boble hom Elm Qp<iQN lDCI ProRICI!lv' 

Cuu&IIx-provlcIJn, !lui :be del.ermlJladoll of &lbla.hilily Is 000 for thi, Court. 

A.. flat Q¢a"f and Pra,rcufw 'POlO" Am ImpgJ!gblc 10 this Diapyt;, 

RqanIless of wlttlbcr \be clllllll ItflIdina Il1lltnbWly arc 

charattmiud 11 '0'* of validity' dllO O. _) III '100 mw' choice of law. Dr of 

1COpI. tile bOlclinJl of Elm ~dQDllDCI PrQsrcUive C.VI''Il' p10Vide DO IUppor! for 

deterrin, to !he Venczuelalt CO\IttS to cIeclde lIJe Iuue of &lbla.hillty. 

~citber Fjpc QaliQIII !lOr 2qmdyo c;apgl~ ill case about 

dctmrllnln& w1w. I, ... IjlpIics 10 qlltllio .. ~'" !Io. scope of an &lbltrlliOn claus:. 

These C&ICI uk rai dltrmIu II'tiJ •• ~ol WhicII is before !hI. (Aun: EiDl 
• : ':.; t ,. • 

~ WI !lie very llII\V .. 4~at 1lIII •. ~ '*"- thooowt lDCI the 
• ,', " , . " d ' )' . ' ' . 
, • ! ", . " , 

ubittllon. sho.1d decide ,,~~ ... "to ultill'ilC even ClbLl bctwocn the 
.... 

partie, (Ill S. Ct. &t .1923), IIl4I'z11rtt!Mju !)Pi'lly &W &1imiIar ql!CJtion of - . 
wbother any arllitradoo J&ItCtnenl ..-en waG (991 F.ld 1I #-46). 

·6-
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In Fjrll OJIIioo., !he Koplan. (who 10\1&11110 avoid IIth ... don) DeVer 

Utem",lve •• Igned any ",eem.nl conl&ininS an .ri>ilnltion clause. An inv .... lmeRI 

compUl1 owned by !he Kaplw (MKI) hod ~Ined ••• Vee.,ent with Fillt Optio .. 

dllt contained In lItilJlltion cl ...... lA..t 1922. The Kaplm. filed .. rilten 

objections 10 In Irbillldon commenced by FiDi Option! commeO<Cd "ai .. 1 

tbenuelve.s and MKI, bUI !he lItilr.llo/J dclennincd thai they hid the power ID ",I. on 

the merill of the dispute lIld with ft'pec! 10 Ihe Kaplans: the artJilraloR proceeded 10 

render an award In favol of filII Op~on •• and apin.t lIIe Kaplon. ond MKl. ld. 

'llIo dl.trict COUll confirmed the awud; the Court of Appcols rew:ncd. The Supreme 

Coun Il1Ilted cettlorul 10 te>'le" the WTO" qUdlion of who wu the .pprupri .... 

port)' 10 ~,.nn1 .. wbtther !he Kaplam hod ever ,,1tCd 10 .,bmilllle qUOJtion of 

arbllnlhility 10 the ubi_. ld. II )923. 

In Fin( Ogtign •• tile ItttD 'artJitrability' rerm 10 die quesdon of 

IIIhtlller the Kaplans bad IheD)!dYCI cutmd into l <onll1Ol OOIIl&inioa an aJ1Iitrltion 

iprnent--qu .. liolU ""udlna tho &COpe of lily arbltrallon ..- (I dlfferenleort 

of 'arbitnbiJity') were no! befote III. Court. See C e .ld.III922-2J. 'file 

Supreme COlIn bold IboI tbc x.pIano h&4 aoI ~ into .udlan .".emenl and thai 

the CDutt ahollld bavt made 1hlI ~lnadao III ~ lint isIItan<:e. ld. 111m. 'llIe 

Supreme Court did tiM dial II "f" ~ 10 bm:rpm ltalo 1&11' in dtQdlns 

wheth .. or not the Kaplans haoI em.td lato • wrill4ll agrtemtIIl Qd.1l (924). but 

nowhoR did tbc Supn:mc Cowt C'JIIcIId tiiJ 1Io1din« to c:ua In WblcIIlbe C&iaten<:e of 

-7-
IHYLnI: ....... I) 

• 
an ;ubilr.ltion qrecmcn! Is undisputtd and th~ question is one of the ltDpe. It i. this 

Ilile' .ilUarion which is beiore this Coon. 

t( Eir51 Op'igns ""uld be ,ead .. fllWlslveJy as the COlIn .nd 

responde Db su" .. t (Order 1I 4), .ffectively lequhtn, alt qucsliuru relodn, 10 

arbltnbUlty 10 ~Iermincd by Slate olloeaJ lilli, it 'oVollld overTUleu entire body of 

cut Jaw that illD the CA)otrary. Sec e"" iDfIIat 10-17. W. belleve tIIlt til. 

Supreme Court did 001 intend this rawl, and we hive 'ound no other court that Iw 

reed Finl Option! ID produce""'" • mull In thU realrd. Pepsi reCen this Coolrt 10 

• number of u... in this Cimlil that we" decided afttr fit!! Option! and Ihal 

<XJ!lIinue 10 bold thai fodcnJ lawopplio. 10 questions of arbll1ObililY. Sa: liaIkmII 

IIglnn Fire Ins y lidA' P'!m!cum Cmp" .. F.ld 129, IJ3 (2d CU. 1996) 

("Whethar the parties have aareed. by vimIt of III arbilnlioll aarwmelll OO'o'md by 

the FAA, 10 IIIbmit • dbpuIe 10 lSbltnliOD is aavunod by federoIl&w. "Ibe [FAA] 

creates l body of fcdcraJ aubllUliva1&w of arbill'lbiliry, appUcable 10 Illy lIbirration 

aarocrnenl within the COVCRIc of the AoI." (ciratlO!lJ omitted)); II' Be Amct!qn Fuel 

CoOl· y lI11b Enerl1 Dey Co IN; 1996 WI. 39613111 "2-3 (S.D.N. Y. July 16, 

1996) (rej6ed118 .ppllcldotl of _law 10 dispute over.cope of arbilntioo daa .... nd 

instead applyi .. f.a.nJ law); -.IIA VA' Syc Qxp y Sc:ryf~ Mw;bl(Mlj .. Cp" 

1tL. 929 f. Supp. 143, \ .... (S.D.N. Y. 1996); QqtcJaM y SmU» Hamer II¥'. 

1996 WL .... 22611 .)-.4 (S.D.I'I:Y_ feb. " ·1996) (dtina F1n! Qptjou. tha coun 

dillinauisbca the iuuc of ",btlller Ibe panies qreed 10 arbitral< ID whicll Slate law 

-s· 
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muy b. IIppli<:d. from II", i"uc of Ihe ICOpe uf uo .~n;cll1.;\lI. where federal I .... and 

policy is 10 he u"liledl: ~Qn y A\lk · l\ank N V • 19~5 Wl JI1nO it ')04 

(S .D.N. Y. June 29 . 1995I. 

!'ro.rClijve Casuall~ similarly asked Ih~ narrow quettlon 0' whelher 

the parties hefo'. Ihat c<,urt had IVU tvtn entered into a contract QOnlainina in 

lIbilJ'ation 'aux. 991 F.ld It H ·4S. In PrQ"c .. jve C.mally Iht dispute wu 

wbethu ooc "",""'1, which did nol il3df oonlain 10 albilnrion ell ...... clrcclively 

pulled in by ",r.renee Ih. lerms or another conlract which did contain such I clause. 

IlL. In mwna this threshold determination of whither the parties have .von Igreed 10 

... bitllte anythi"" the coun Ipplied 8e.eral principle, of sla!a conrrac! law. More 

importlnt for prclCnc pwpolCl, however, the court in ProIw.tIyo C'lIMIC)' aJlO found 

Ihlt '!he Issue of &D arbillliian IIrccmcnt'l acopc is 10YCnICd bX '!h. (cdcral 

substandvc law ot Ilbllnbillty'.' IlL. .. 4& (ciUIII Mh.nblsDl MrMAD Cmp y, Spier 

Chrysler-Plymgulh (00, 4Tl U.S. 614, 626 (1085)). lbe court thtn notld that the 

Ar1)itration Act e.stabUohca 1Iw, u a IIIIIttr of fcderall .• w, any doubts <onumlnlthe 

scope of aibitrable issull should ... raolved io n.vor o( arbitnliOD, _ if th. 

problem it allC o( tOCISaucdon of !be 1InIuaIc Of tho "Dina itself. 991 F.2d at 48; 

MiI.Ubjsbj, 4Tl U.S. a1626. 

lbe '1UesQOSI before thII Court, U jlOaeecIed by rapolldeDtI, II one of 

lICOpe. See e., VCIlCZIICIan compWnt. App·. In 9opp. at Ex, Bat 30-31; Go .... e. 

Iglesiu Oecl. 1 8: Memo. In Opp. at 9. AJ set COM belOW, thtfe is a SUbstantial 

~ I -~ ,.. 
INYl1T 1:)4 "'.11 

iii 

• 
body of cas6 IIw IhIt hal nol been limited or avtnuled by Filii Option! or 

Pmgrcujve c.,yallr !hit makes it abooIulcly clear IhaJ lhis Court must apply dIe 

fed".1 taw of albilrabililY 10 this quellio •. 

B. JOlcrp,aljooal Trqriq'od Subllla!;,! Cgni'lcot eeM Law Mandate 
lbal tN, Coun Mg' Amly Ibc FgInI to of AdJitraNlIcy to the 
QIC!1tIcm Mar; It 

There is I.ubuann.t body of Qst IIw, developed OUI of tit, U.N. 

Conv(ntion, the Inter-AmcriCll1 Coov<ndoa ud the FAA. that sets out the ItaDdard. 

(or n:ndcri", • deci!!on OD arbltrabilily 0( this matter. 

Botlt the U.S. and VellC1uela lIe Ii&naiO,* 10 tho Convendons, and 

the FAA ulllmbiguou.sly req~ IItaI tile dlwict coutU enforce tho ptOYi,iona of the 

CDnvlnuons. 9 U.S.C. It 201 ; 301 (1994). Oot:e. diopclC is dclermiood 10 be both 

intcmational ud commercial in ~ dill ooe Il-tbe dispulC Is lovcrned by th • 

Conventions, lite PAil. ted the intapmiJla cut law. 

The Cl!tS cltod below proyido ~ jtopcr suidollncs (or dellJminlng 

arbitrabilily in thiJ maIter. Thare easel an! IlIISlIldollllln 1IIIure, they apply the 

FAA, UII W1dcr Ifte U.N. Con_tiolt, and all hold !hit the federallall' of arbitrability 

"pplle.! vlllou.ly 10 qucaions rcpIdUta tile ~ of 1he ltI/!!rttIoo ",.,.",001. iu 

lotetprewion, CO\l!ttuctlon, validity, ~iIiIy ud CGforceabillty: MItQlbjlbj. 

413 U_S. &1623-26; Scbcti r Albcrut£1Iba'''', 417 U.S. 506, 510-11 (1914): 

Duid 1, 'Ouclkdd 4: C> 1M y, u..,nprJ1mft Ltd , 923 F.ld 245, 249-50 

-10-
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124 Cir. 1991): Geoesco Inc, I' T K,pucbi .le ('0. m F.Jd 840. S45 (2d r.ir. 

19871; Campaoicllp !mooru.l.ld y, SaOPrili l\ali. SpA. 1996 WL 437907 01 "S 

(S .D .N.Y. Aug. 2 . 1996): Han COIcr 101'1 lllr V Anbuj [moon &. nxpon Corn .. 

181 F. SUpp. H7, '90 (S .D.N.Y. 199'): filaolP S DAy Cbilrwicb )n!'! Cgw , 

739 F. ~upp. 1229. 1236 (S.n.N.Y. 1992). appnl di.m;wx!. 984 F.2d 58 (2d Cir. 

1993); M,"cr gr Ferrara, 441 F. Supp. 778. 7S0·I1 (S.D.N. Y. 19771.lIDl. '80 

P.2d 1044 (24 Cit. 1978); kkcr Aytoradjg U.S.A .. lor; v Bcrkcr Alllondlowcrk 

/JmhH, '85 F.2d 39, 43 (3d Cir. (978); Lcd .. y, C.JllIIieb. amo, 684 F.2d 184, 

186·87 (hI Cir. 1982); Prpsnph Inl'l In<:, y Barbrdl, 928 P. S""". 913, 988 

(N.D. CaJ. 1996): MeadQWs Ipdcmnjl)' Co Idd y. H'cc,r • .& Sbmg fA! Svcs I 

.iJI1;., 7(1) P. Supp. 1036, 1()4(>..I1 (E,D.N.Y. 1991); BboDS MqIj!qnnee ClJmpecnll 

Enooc")); Assip'pziooj E Ri,Wgatlriooi y ['UM, 555 F. Supp. 481 •. 483 

(D. Vlrlln hi. (982), 1i1:d. 712 P.2d $0 (3d Cir. 1983). 11 

3/ Ther. Is I body of _11 .. -/101 ~nsllrul"';lh lilt priJIoIpItoJuet .. Cmed 
IO-tha! con be RaIl 10 IppI)' _lIw 10 qucatioN of ubitllhility. Sec ." YlI11 
iofg Sciem;s ''Xi Y 'kMTJ'of1)vwao1tbc1d"'" StpfgniJyWUniy" 419 
U.S. 46& (1919). These c:aJe$, 1Iaftver, nIaIc to dqmcstjc; aut Wcnta1ioaaJ 
4!Jpulu. ~ 1IoIcllnai at lite S ......... COull i. M1t'titbi ud sam (u quoted 
abovo In Threlkeld) malta II clear IIIaI it i. _ IOlRlIy ... Ie ... foreiJa law who. 
irltrpndna 1lbi1rlli0ll1plllelllJ UIdtr lite C_IIom. In EilDII, '789 F. SUJlP. 
II 1235, !be Court teOO8niDd IbI ill 'cueJ COIIInIIIed by diopter I or lite Arllhntlon 
Act', 'late coalnCt law ... y tpply, bill alJ611e1d dlllllRmld-' dllpUrrs lie trutr:d 
dilTcrOlllly: 

'the quesIIoo of _1IeIIJer ... puIiIII qJad 10 IJbiDa Jbeir diJputa is 
lovtmed by lite AIbilnllon CoawdIon IlItI ill ~ kCiJladon. ThaI 
Convention, PI l treaty. is UIe supn:rnc law of 1/Ie lalla, U.S. CoNI. art. VI 

·11-

M'LnI :J.UH.U 

• 
Simply put, anu !hIs Coon delenni!l(llballhe man .. beCUIt iJ f.lls 

under the FAA and under the ('onventionl, 11 mull CODduel a !tmiLed Cour-pur 

inquiry: (I) i. Ihere M .&r~ment in writin& tn arbilrele the .ubject oC the dispule: 

(21 doe> ~ .. IIrume.t provide for Irbilrllion io !he Jetrltory oC I >iSDIlory eounrry; 

(3) doe> the I,rumcol arise oul of I 1.,11 .. lIlionship, whelher contl'ltJu&l or no!, 

whlcb is considered u commercial; and (4) does !he commercial rcladoDlblp have a 

IUSDtllble .. lllioD with OM or mort (orel,n 11&*7 EiJaIJ/Q, 789 P. SUpp. II 1236; 

~, 684 F.24 at 186-87: Biln y, Kial.IC)llInd.rwritiOl AuOSI .. Lrd" 969 F.1d 

953, 959 (101h Cit. 1992). 

lbc Coun mull ihelf answer 1Ite.Ie rour qUCJtions. ~ ill. If ud 

Wben 1Ite.Ie qllCldcml II\> answtrCd iD !be atfumatlvc, lite Court II UIII!Ii.aId 10 order 

arbitration. 14.: sC'ko lIac; y Pt:trrj=p Mrriranos Mqlrao Nat'l OU Co , 767 

F.ld 1140, 1145 (5th Cir. J9IS); LIdII, 684 P.ld 11117; Man:bcnn J na'ib 

Omoejc;. Cap • 711 P. S\IIIP. 936, 939 /N.D. DL 1919). ~ 'tU\la, prwmpdoo 

ravorine enf_t of ubitrldon clallJClla intomaJ;oMI co~ .. r .... tala . 

d. 2, IIICI COIIIIDIi orrs _ ira Ul''''''''' CICIIIII fa1h& ... dDA its ophere of 
appIkaJlor• Thill, lIlY dl.-lMlriaI-IamIIIoaaI CIOIIIIIIII<iaIlllliInIioe 
.. Welt mccu lite COcI'oIltlloa'l Juriatilctitlllil ~ wltetkcr brvu&ht in 
sIaIt Or (ederaJ court, I111III ~_YIII willi n:faertee I) IIIIl balrvmo:nl' [U. 
JIlt Coavcnlio.). 

Id. at 1236. NoIIbly, DOl • Ii,..; _eItAd ~ mpcII1dMII iIllllpport of tbIir 
IJIU_ dill VC1Icnchft law IIIauId apply 10 tbc '- of ubilntbility .... deciCled 
uoo ... the C.onvenlions. 

· 12· 
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• 
divesu this court of ~bst:anlial disc..-n:.lion ii' decidina whether 10 order amiUilklO. · 

Marche!lg. 711 F. Supp. a1938; ~~. 767 I'.Jd at 144~ .46;~. 6&4 

('.2d'II87. ,,, Ih" SUP"'''" Coun decl.red, · Uy ill term •• Ih. [FAA] Ica\'C$ no 

pi",. fOl tho .. ercbe: <If dlKlct ion by • district Wufl. but jUllead ... nd .... thaI 

disltic{ courts shan direct the panics Iv proceed fll 4lmilralion on issues &I tu which an 

albUm;on asreemont has been signed. ' Dc.!n Wit\!:[ Reynold. Ipc y Uxrd. 470 

U.S. 213. 218 (19"). 

The", is no p,ovision in !he Inter·Americ.n Convention absolving l 

eoun from iu duty 10 en(orce In lltO:mcnl to arbiUlltt if the threshold four-pArt 

inquiry i . mel. Under the U.N. Olnvendon. I tDUn may leNOC to ~"Om~ arbitration 

only If II linds lIIe a&rument is -null and void'. s= An. II (l). There I. no claim 

belo,. lIli. Coull Ihal !he fi8A·' ... somthOw null and void. Respondenu claim JUSI 

!be opposI~lhcy have "'Iuealed relief in ilia VooezucIan eouns Iwe4 upDII !be lemll 

o( !lie EBA's. 

Tbe IaSk of this Cowt Is. ~rOlC, 10 make dctcrmhwioll.l wllh 

rc.speet to IIIe four '1UU1ioI'dl III fonh ibove. and. once it has answered tIIem 

affll1n&tivtly, to compel IIbIII'lIIoo. Tbe Court Is uaiDlID!hi. by IIIe rlCt thaI 

111m II no diopulo .boIot """ of .. four quettiorlJ: ...,..ndenU ..,noocIe that 1M 

EDA's cooIiIn an ubllmfon cause dill pruvidcs for IIbllnliOG In tho United SlIteS. 

which II a si,nllory couniry. SIll VfIICZIIdIa cGmpWn!. App. In Supp .• Ex. £ at 

29-31 ; Gonz.a1cz J,lesiu ~1. 18; 9 U.S.C.A. IIlOl, 301 (Supp. 1996). 

-13-
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• 
Responde'" m Oleedc Ule ""Ience of • cDmmcleial ltlllioOlhip "ilh Pepsi. So. 

c.:.. Venuuclan compl"nl. App. in SooJll' .. I!x. l! al , . RClf1llndenlS oonccde that 

the commereial rtla tionmip ui£ted heCwlfn the Vtnr-luelan bellllin. mmpanie.'\ aM 

Pepsi.Coll P ........ oicana. S.A. (0 V."".ue1an companyl and ~.p.iCo. Inc .. a 

oompany incorponlod io North CAtoIIna l"d h.ldqlWlttod in """'h .... New York. 

hi. al 6. The sol. rcllllininl question (or Ihis Coon i. wbelller !he subject of Ih. 

dispute-·!he lermiNltlon of.he: ERA', by mpoodeDts and the cia",.. .. 4.0 !hereby";. 

encompasstd wilhin !he artIilralioo cl,use. 

Two addllional lela! principles ale ,el ... nllO Ibi. up«! of !h. Coon's 

Inquiry: lInI. Ihol Ibele is an 'elllphatic' foden.! intereliin enforcin, I8roements 10 

arbilnl. under ~ OlnvClllions .. Mil""'!!!Ii,413 U.S. 11631; U!I Thg:lktld, ~ 923 

f .2d .12~8. In Threlkeld. die Second Cirwil.1.oIod thai: 

'The policy In favor OIl11lltntion Is CVCII SUOiI&C2 In ~ """lcI<t of 
intem&tioaal butineu transactiot\L Mlt1l!hlsbj MOfM Com y Sglcr 

Cbm!u-plymdb lOS. 473 lJ.S. 614, 629-31, I~ S. 0. 3346. 3355-.16. 87 
L.Ed.2d," (1985); Sshqk y AlbcM£yJycr Co., 411 U.S . .106. "6-18, 94 
S. c~ Ul9. 24'S-57, il L.Bd.2d 210 (1974). Enforcemenl of !nternational 
artIllRI ac-n1S prolllOlCl die IIIIOOth now of iAIcrDaIIonal trullOli<>". by 
_ovi", the Ihreaq and u ... rtaloty of dmo-<onswninc and e><pensive 
IItlglllon. The pa/lics my I&J1'e In Jdvw;e 1.1 !O bow dItit diaputes "ill be 
expoditiowly and iDapenslvely resolved shouI4 thdr busiow reiatiombip 
JaW. S. SWU. 417 U.S. 11"6-11,94 S. Ct at 24.1j-j6. SlIbiIity In 
intenlalloDlltndinc ...... dill ooatno beIIIad !he Oln_ oolhe R~I;'," 
and W_enl of FoniJII AIIrilnI Awlldl •••. 'Ibis treaty-Io whicb the 
Uniled S ..... is • sipiory-1IIlbt II cltu Ibl !ho b'boral fodcral :u1>ltration 

4/ WI silould note !hal Rogers .t Well! reprucnlrld the prmilin, pany. 
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""'icy 'applies wilh lpa.i., rn,ce in ,he field of inltlll&tionai commrn;,' 
Milsubj!hi, 471 U.S. ,,631, 10.1 S. CI. ~t 33.16.' 

Ill,. at 248. 

~nd, when dcltrminilll . ·helhe, Ibe scope of the EllA ', encompu. 

Ibl. dispute, the eoun is also bound ID rollow Ihe .... I,w thaI bold. that 'arbltratlon 

clau~ mllSt be inccTjlJetcd broadly, and all doub .... 10 whether I di!pule is 

eooompulCd by a partieul" clause must be ItJOlvcd in favor ot &Jbltralion, evcn 

'NIIere Ih. problem i. the con.tNclion of tI1e IlOIIIrUII""Iuaae itself.' 0IiI:IW 

Cpmmgsj,llnd SbjppinC Co , Ltd. y ROwel. N,V t 609 P. Supp. 7$, 77 

(S.D.N,Y. 198$) (citi., Mow H Cone Mem'l Hpl!" ~ U.S. 1123-26); 

Threlkdd, 923 F.2d II 248 (same). In Thrdk.ld, III; C01IIt held lUI 'llbitntion 

,hould be compe.lkd 'unl ... 1t may be ITlId ,nth pooi!ivl.usunnce tbat the lIbitntion 

elIU .. is DOIsuscepdble of an Inttrprmdoo tbat COYtJS \be wcrtaI di"pucc". 923 

F.ld II 250 (citation. OtIIitted). 

Any commOD _ ~ of Iht I/bItrltioo elauM _taiae4 In the 

l!8A 's maw It clear Ihat Ihe dlJpuu belwCCJ1 the partica u ubitnbk. M this Court 

noled. thtre ue "many hdallodiClllolll1hll rerpolldears IlC udlizIn, dubiou, 

'tn~tm. 10 tty to ew,do tIteir pWn eoa(II<InII obII8ItIona.' Older 116. 

·15-

,..,. ... O'I~.k_ 11 

"'-

. the Cbojce of Law ' . DPljg PUpil' ... !If AdJjL@bdlly A, 
De fedllli J~ JO or Uv: rnA I . r.. . Po .. ' ''Pb Clau$( !D . • .... ' 

Thl, Court ilho ~Sled ill dcthlOfl to def~ the queSliDn of arbitrahility 

to IIIc VeAe,uel .. couns on the choice or law claus. cOnl3ined in paTJ,raph JO or U .. 

fBA 's. Order I! 2,4. PangTlph 30cboo .. sbOlb New yo,land VenelUelan la .. ·· 

'ppmnlty choosin, Venezu,lin la .. rur sonlt ",,'pom and New York law .. the la., 

,oyunina; the arbitralion. Rcsolvina this COnr\l;HUn b l.x, however, required in ONel' 

10 delerltline the qucllion of arbilTllbiliry bdore W, Court. A. we have ,lAUd obovc 

(1I1ID al IO·IS), lIIe court Is bound 10 apply federal .... to Ute qucsdoo berOte 11-' 

,onderi., both Vencnod .. and N .... York law jrrtltv .. 1. 

For illll,,", II~. Ihere .... I Clemwt choko of II .. clltllt In 

the coaItIcI bcto'CCII the panic,. 51S F.ld It 42. kI;a: i.yo/yed III iDlcmatiOlll.! 

dispute between two plnlcs w~ CDIIWi .. of lCI!dcnce (Germany and the Uoittd 

StallS) wtre danacorla of 1M U.N. CoovRrioo. '!be cwrt Ihere JIlted: 

'Thert w beta .. ucla diIcwIioa by ~ ~ 00ftCII'Iiq !be applkability of 
0I:nnu law CIt hmtIyIvaaIa law ia the IUOIttIioll of IIIis 4Ispw. It may "tU 
be till! tilt qil<Slloa of .~ law Ia to belflllicd will bow 10 be w...wd in 
dtlc:IcIq !be na1u d the uderI)'iD& WdlOtcny. • •• WIIA. cocmct 
inoI.a 'CXIIII4IeII:C', U Ibll one does, fr'IIIGIs 1'lUit or ~ il 
rtftllble 10 IlblIIIIIaft _ •. ,ndIr ........... (., lIIIIuate)' purMlt 10 Ill. 
FedonI AI1Iltrttioe Aa, 9 U.S.C. I 3, or 10 die (\J.N. CoIIvendooj II cIc8rIy 
a _ of fodetU 1IIbIIanIi ... low." 

il\.1I43i II:iUI.Ii! 'bmc Wi_., S5S P. SIIJIP. &141),84 (fIOenI Jaw 

oIc!cmira IJIiIrlhilil1 q.aio .. ""'!JaIu **' of law ....... ); Drc!kcJ4 , 923 

F.2d It 241; 1Wcx, 1169 F.24 u 959 (COllI appU~ frdmJ lay lmelpredn, the U.N. 

·16· 
"",l m!h""J 

--
~ 
m 
» 
I 

m 
-< 
(j) 

 
United States 
Page 18 of 27

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



It ..... 
Ol 

~ 
~ 
I 
~ 

~ 
;: 

~ --
~ ,... -
~ 

• 
C:ullvcntion III dtllnnu'll "bilrability. drspllt F.ngllsh thoice n( htw dau~); .Li..owl 

Import I IDC Y Icbno(orc"uport, 199) WL 187892'10,1 IS.D.N.Y. May 19, 

1993) \applyiD5 ........ '" IIbil"";'D I.w 10 qmlion of arbill1bilil)' d",,"10 .. ill .... of 

Romanian choice oC law clausel; d. Mk!x:lc AnK!!IIIQ fi !'ieli y Fishcrig On. 

CgrjI., .~ 1'. Supp. 1\174 . 1080 (~. D . N. Y. (980) (ludIC Weinfeld, relyiD' 00 fIImj 

!'a;'1 COlli y, Aood &! ('noll;. Mil Co, .188 U.S. 19S (1967) and BID:II 

Lawrence Co, V' DeyQD"irC fabrics Inc. 271 f .2d 402 (2d Clr. 1~9). stated lhar 

in ..... broughl in fe4ml ooun Involvina azIoitrltion pmisions cvide<lcins • 

IrJ.OlIClion in OOlRmmc. 'fcdcrJIllw is 10 ,ovtm \heir validily, eoforcrabilily Ind 

inlerprelllion despite, Ills found In die a,roemeRls II bar, • contrary c_oice or law 

pro.ision in IIle artlitriltio' clause. 'J 

D. nil Cpun Mug ''Kif AI"'" II¥; Q.utM ot AdlilrJblliry WIlctber 
th.t II PQ¥4 AI Drs pi v.1jdj'Y or S. 
The qucstion or ubilnbility has bcoI pr .... bI to W, Court ill 1M 

lui .. of claim, reprdina Ihc va1J4ily of Ihe utJllnliaI clau5c oomaioal in 

paragnph 30 of Ih ERA' .. SII..J.I.. 10ll1l96 HcaM. n. 13-1 •• Any radii'll of 

r<>pOodcnll' claillls-Oolh btfo<o Ibi. Court &ad inlhl V-..Iu Aclion-makts II 

perfectly clear IhIIIhc azIollablllly q~oa WoraW, Court I. DOl &o ... i""y _ of 

vllldily bUI, rtIhct, of JtOpC. 

~' ~ at llMIf4lIY UIWIIIID IIIlIh1DS IIIOIC iIlan alUlw 

man ID denoctllle Cowl" aIWiIion fro .. 1M fad lUI uIIitnbillly bm IIICW nothins 

.(1. 

pmnhWlN.l1 

• 
more lhan d .. idio, wh.,It., .,.,.,,.ph.JO encompnscllhil dispul • . II i. cry.'lal clear 

lhallhe dilp"le is really o.e or KOpe: re<pondtnll concede Ihallboy enteftd inlo 

v&lid and enforceable IlBII's; thoy conwlc lilal _,.ph 30 WIS a .<paled 

provilioo; on "",es 19 Ihruu¥h 31 of lheir compllilll in llIe VeneI1lellit Actioo, 104 

In Uleir Memorandum in Opposllion 10 thl. petillon, lIIey conccdo the e.i",,,,,e of. 

wrille. lIbllnlina clausc ID whkh Iltey are parties and conctde lhat some disputes 

belweeD t!te pani .. arc lIbitnblc. bUI c:laim IhII thi. dispute is- conveni<nlly-jllSl DOl 

one of Ihem. sec MClII4ran4um of Law In Support of RespondeDlS' Opposition 

('Memo. ill Opp. ') at .~, 9; OOllUlt.< lalcaiu Dc<;1. " 3. 8; Veoczuell. oomplainl, 

App. in Supp .. Ex. Eat 6-7, 29·31, Nonetheless. even If validily of thulbillluon 

cillwc were IIle Issue (wbkh Is not). Ihal cilllm falltlS I manu ot law. 

Under til. CoawntloOl. th. PAA aJ!d tht cue Ia .... qucsliona reaa!'dlns 

IIle "validity' Of aft arbhradOil elluse Of .. _ arc qu1U UDlIUII. 1I In fact, onc:e 

'elj)On4fllta I<:kI1owledaed IhaIIhcy II'C si&OlIDOCS to wrille. apmcIIlllD arbitrtte 

under the U.N. Cort\'cndon W !he iaIa'·Auierican CoovcnIIoo (wblch !hey hive), 

Il10 .... roemenb to lIbitnla lit valid for pwpoIM of ~f<rriD8 the III1l1Ct 10 

ubillltion by virtue of the .. press Jucua&. of 1M ColMntiona, flI RaspoocIeDIl 

SJ SMlliIIl£, 969 F.ld II 959; ~, 7&9 P. Supp. II 1~-36; IIUIIII iDfIa 
II 1(}Ol2, citio, casu wbidl ~ fot die prqIOCI\ioa tIIaI r.dmIlrlIitrasio. law 
IOVCI'US qUCltions, jn," "it, of validity. 

61 The IoIIIr-AmtriWl ColWOllliaa ~ fIIIt; • All ICtMIlltDIIlI wblch the 
panics undcl1Uc to submitlD artrltrJI docIsIon lIlY dlffcmICCIlhlt mly .rue or hly~ 
arisen bttween willllespect to a commercltl tmlsaclion II valId. 'l1Ie a~ Wli 

·18· 
ttrUrl l ....... 11 

~ 
m 
p 
r 
m 
-< 
(J) 

- -" ~. '''~ ~.~u ~ <11 -.... .. .-:.:,,a, • 

 
United States 
Page 19 of 27

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



o , .... 
-.j 

~ 
~ 
t: 

~ 
~ 
~ , 

i 
~ 

~ --
:!! ,.. 
~ 

• 
dwly (on«<l.mollhty have <Oltred 1010 vllid, .ofo.tuble EBA' , (Venezuelan 

compllint, App. ln Supp., Ex. EaI6·71, and Ihallhe EBA's contain &Jbitnlion 

ellu.e. (id. at 29·31), and Ihallhe arbltrallo. clau .. i, contalncd in a negotiated 

pangraph 30 (Oonwe.IJI • .w 1>«1. a117; Memo. in Opp. at 'J. The Convention 

IWIdud """Iiea even whonth. partie. havt "reed lbat a partlew.r nation's or ItI,e ' , 

Ilw will Kavern thI oonu.c:t, ~ lJIIIIIat 16·11. Particular or parochial'ta~ or 

naOooo\ lawl rtpnlin, the validity or iovalidity 01 arltitntio. ~.nt. Ira 

,uperlCdCd by tit. IWIdanIs sct fO/1/t in lbe ConYC1ldOOl which hold Ihal such 

agreemeou III valid sImply by v\nuc of their w~ 

Notably, rerpoodeDts do not .,.ue tIIlt tlte ERA 'IIR! lIOtItthow Dull 

and wid-iIIdoed, Ibty _ IIlII<t I«h all .... ~ wbllt \bey IR! IImtlllaJlc:llu,ly 

It",,"prine to punua u action i. Velltlllda Ihal accepts the validity of the C011trlct 

and requests a dctIaIaIioa. rqardinc IOIISC of ill tcnDI. ~ Veoezuclan CQIltplalnl, 

App. in Supp.. Ex. E. 11 

be lei flXlb in til iutnllJIeI¢ ~ bJ ~ ~.at iA Ibc form of 1/1 excbaoce ot 
IeItcn, ~ « ... _ ........... ' All. 1. n. U.N. CultulkIrt limllvly 
pnrtI\Ia thai 'Each Coa~ Stale IIIaIlIeODpir.e IIIIpC111eat II writina UIICIci 
whkh the pu1icI underIab 10 -";t ID atbIIIItice III or .." ~ whlclt have 
arllCll at whlcb ...,. IIIIc bcIw_ thelllill rt3pOCI oil cIc6Dod tcsaJ "laIionIhip, 
wballer coatmt\IaI at .... -ma, a aubjeoI_ eapoblc oilltldematt by 
&Jbltra1loo.' Art. D. As. itdllcallIIIIIa. the IIIItr-Anrican CoIIY .... O" opplies to 
IIIIs we JIIIlJUllt 10 9 U.S.C. I~, aIIhouIh \be SlllldlrdllIDlItr both CooYentions 
I", esseatiaIIJ 1be 1aIIIe. 

lIl11polM1elllS' sole ~ iIIlbc V ......... llI aaIoII RIlla to bow lII~h 
tile)' owe u • malt of IbIir .. lid ~1IIIaIenI ... tn.rioo at wIIat 1hcy adtIIIt WIS 

a valid ax!II1Ct they enteral into. Sa:..u. Vener:tselan eomplaitlt, App. In SUPIJ., 

-19-
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• 
Tlli.l sO'ClIIICd 'null .rod vnitl" ""fen", relate. only to internationally 

recoloilcd defense. of durcsl. mistake. fraud or waiver. 11000 !mllOns. !993 WL 

181892 It n.3 (·.he Inull and void ' 1'"IUlI' of thl Convention must be read 

narrowly, for lIle silnltory nalion. have declared. general policy of enforceability or 

",,"menu to arbitrate. ' ); i.I:iko, 684 F.2d at 187 ("the clau .. m .... bt in'crpn:'od 10 

tnCDtnpLIl Oldy ~ situatiOllNUch u fraud, misIaIcc. dlUCSS, lod .. aiver-thal can 

be applied ncutnlly on UlIn&emadoD&l x:a1e. '), _ &l» Od'Dtal Comg)ssiaJl 609 

f . Supp. at 1&; Rhone Mcdjtemncc CgrnpaloiJ fraocrv PI "''''Qlotion! e 

Rjmjcu,..IOD! y LaUN. 712 F.2d~, 53 (3d tir. 1913); MradoWI, 1fIJ P. Sopp. at 

1041, 1043. Respondents do not ",ue that they wm JUbjcct to an, IDII of fraud, 

duress or mistU.c when titcy qrccd to the arbilrltioo provisions. 

111. TRADmONAL PlINClPW OF COMITY ARE INAPPUCAIILS IN A 
MATIER FALUNG UNDBIlIN11!lNAnONAL TIUlATIl!S. 

I. ilt Ordor, the Cowt eiltd eouIdanIiOCll of ·1 .... timaI comity' in 

S"ppon of ilS ddc:ccnco to the VCO'ZIidu Oouru Cw • dcltcrminalioo of arbiuabiliry. 

order II ,. In fl<;t, and IS ICI fonb below ......... soit thai then: arc 110 IaIemIIiooaI 

comity c:oncerns before rile CoIn &bICe tbc ~ 1Jc:tftes11be paII1c:a falb under 

intcrr.liooal \realiea thai supcncde or bttiome die eqw\'lleal of Io<aI or nationat law. 

EveD aput from ~" "W_, ..... are lID ~ ~ty --.u lIace lite 

~. Ilil 37-42. 

·2()' 
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prgcccdiJ1Cs io VelJCloeJa haye col odYwed beyond 1111 fIIina of. colllpl1inl and 00 

doriJiOll UI bct:n JIIIIle or It~on !WI bT Ik VCMtudao CO\II1. 10d0c4.!he u.u. .f 
arbilrlbility il IlOl Iyen before IIW COUI\. 

A. The foAYFntign. ,e4 the fAA C)ytrrido .oy CQmHy Cpnqrn'. 

'lbe law b dCll IhII i. CUll ,ovcmod by illlUSalioui aeaIies, nonnal 

principles 0{ comity arc iAlpplklbk. k £Yw l sushsdaod Cpmpt.tt Com y 

1lx!mptQQ Train!",. Simktjop l" , 1994 WI. ~93'" II ~ (S.D.N.Y. Oc1.11, 

1994): '1Upltgmg Crqp y hntgp em., MJddma SAt 477 P. Supp. 7J7, 

74142 (S.D.N. Y. 1m). alU, 610 F.ld Wi Qd Clr. 1910); lCUL1a Ii1Ilwu:. 

~. 1$9 U.S. 113. 163 (1m). II 

JJ Tho S.-Cooat'a ~ Ira _ .,w dIM 00IIlIy pllDdples lOY"'" Ibe 
circa pn:n ID forci&o )¥dcmaII CIIIiy iii till ~ 01. 'Nly ot IlllUI8 of illi. 
counu,': 

.,... I11III1 CCI1ai.l.uIde. 110 ~ Ax k 4cdsiDa of Iud! qucstiOl\l iJ • 
tnaIy or a 1lllUr. 0I1l11c CUlIIIIJ. 1111 _ u II Ihc we here, Ib .... is no 
wrillco I&w iIpoIIlht IIIbjecl, Iba duly dlll "'II upoalhc JIIdlclaI tnbunals of 
werfaini", tad doclori", wW Iba law i, [willi mpecI to lilt eIf«I,iYCIlIO 
forCp judameu"I.' 

lI1..1 16J. lbe Supreme CGun also IOIIId dial; 

'CI1anc.Uor Kent 1l)'1: 'The tft'IcI .~.~ &IWD ID fIni .. judal1lC1l!o i. 
aJtotetJw a macter of Q)IlUJ la an Pm It fa mt mulated by bJaty. l' 

ld. at 166 (citation omincd, cmpWii l\IP9liedj. 

·21· 
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• 
I. EJIN • $utherW!d, doo court rtjoc:Iiod .......... IiIII ••• the 

basi. of comity. II >baWd IIIIIIiu or _y die IIOIIoa ID r.omptI arI>i...a.. in 

deference ID • pord", ICIioa i. Ihe Unital XinIdOaI with -PlIO dcdaR the 

COtIlIt<t Dull &lid void. 1994 WL ,gm'lI "6-7. The coun aIJo bdd Ihat Ihe 

eon,1CIIioaaJ _ of 1M FAA ovtm>de .. y ccnity CO_ 

'Havi", W1:i&h<d the IiIIM COIIIicIcnIioM, die CaUIt dIUrmiMI tW • llayof 
!hit actlool wouJ4 be I~ Ccopoo', clear __ ia 1110 A_tiM 
A" ." '10 !DOW 1M portia 10 • uIriImIIIe 4i ...... out 01 court and iato 
ubitndOD u quickly .... cuily ai ...... ' Upw H C?= u,. Hom' l 

@ U.S. 1122-23. Ia i&bI of mIJ IDIIIII, .... IMHmjp, ..... Uoilc!! 
Kln,dpm Ac!lM wlJl ok II'II'DDI !flld. rile CoUrt lIust aYllid tba 'In •• hab1. 
delay' !bat would reauIt fIom a Illy. Jd.lIll' 

Id. al ~ (empbui. "Wlied). 

Similarly, in $'15;_, 477 F. Sopp. al741..c2.111e coun reject6d III 

IrIwnent IiIII comity required II III deter 10 a pcadill 0'"" ",tiM .,hi<h involved 

Ibe vtlIdlty ollhe arbIlr&doo ~ 

'Bod! Greece an4 lb. Unilild 5we.are ~ III die COIYCIlIion, and lite 
CooveDlioa II cIeIrly lJIIIDded ~ _ '~ltIm lIId eoforI::cmcQI 0( 

OO1IIJIImia.IlIIIiIraIioa 'Pir sO' ill ~ ~ lIId 10 unJty the 
UDduda by wbitb ~ lp' ~ arc obeetved • , , Ia Ih. Ii.natory 
WUIlIries.' Scbfat y AIbco!:QIbs:r Co.. 417 U.S. 506, 520 D.15, 94 S. Cl 
2449. 2m. 41 Ll!4.2d 270 (1974). III lmpIemcntiJa \be CoovcnIion. 
Conpu Clt*lly adoptrd Ihe CoovcnIion'l &oais. 'lbcs: pis and tho .itOOS 
federal and New York poUcy III t&Yot olll1lll!lIloo WIJU\O not in any .,IY be 
lunherod by """lobi .. and Ufllrila to litlpdoft JlIIIIIiIIIln G....., which 
soeQ to avoid arlritrltiOIL. AceordinIIy.!hI comIl)I defense mUll be rejcctal .• 

-22-
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li1. II 742. !JJ 

PeUUone,,1Ctl: rdicf uodtT Iht U.N. Convention and !he Inltr-

Amcric:aJI Conyentioo pursuanllo 9 U.S.C. " 206, 303 (1994). Petition in Suppon 

al 10 ..... , a ai'lIIlory 10 both oooventionl, Ventluela cannot take off.."., if lIti. 

Coon taUt lCtions--compelli"ll ubilJation Jnd enjoining pmuil of l coonicdol 

aeOon·-oonsi,u:m with Ihose !JUlies. 

B. Them Can be No ercar CpmtD' <'ppq;m. sinse lb, Ycncmc1an CguR 
His Mgt Yc! u4l.j~ NC'IrZ, TU!; julY AqIon. 

Evtll aPut from Ih6 ..... Jet fonII above demoDSll1ti~ 1ha11ilC p .... nce . . 
01 (Onllll11in, i~oullrcalics dim;M .... 001lli17 00_, 00 peseAI cotnJry 

concerns can wn Ilnoc die yUCDldu COWl ba.s DGlruen Illy aCliorl-lhenby 

makin, illlllpouiblo for tbt Vene>Udan or U.S. c1i11ri~ 00IIt to be iiiIII)' 1011 or 

oonl1~. Sa lIiImlI, .'9 U.S. II 16( (40401", oomlly u '1IIe JeCOCoitiOll which one 

nation aIIowl ,,!ilhiA ils 1elrif4iy'1O !IIi ~ eucudve, or Juditill KII of 

IIIO!bct lIIlion. haviilg due rrcar:d both·io i~ dull' IIId COtIvcnlence • . . . '); 

Sumhpmg, 477 F. Supp. II '1.I~ 

21 Iiyw • SJI'b"';"" "'" 5, .... wa Ii'pIipIlIow iaowIicable Judp 
WcWdd~i oomiIy CCI"_IaJda ~.lf. cDiveadou cID::iJioa 1I!hcr!.,. TWII 
O!. y, Tronl •• MnriIbo'C . .. · 121~; _.·Tl (S.D.N.Y 1971) (ciW Ie 
Wallo. 1.0IIII.1116, LI ailllia .. ~-.""_IO 1IdI oaIoL !Igjan Tnw 
did not implicJle an arbitradoo 41WilClll u'*r an la~ 1Ia!y. 

·23· 

It'VLrrHU'" 11 

In SlImilQmo. the COurt found lhallbelli!lgn definition of comity 

required 1110 'ejC(;1 rcspoodcnl', oomhy dercn .. : 

'[il" the iaJllnt cue, no leiillative. executive or Judictal acl of anolbet nation 
il ioyolved. AlllIouah Udplioa II ptlIding in ORlllQl, aU that haJ IrIIJJPI/tid b 
!he fi~OI of I «ImpW"t. ",. petitio ..... have IlOl ylt pulln IIJIIwen. IIId the 
Oreek COWl:l hav. DOl yet had 10 rnlow tho "";u of tho dilpU" """"n I. 
iuue. Hera, CDIIIpcIIi", Parakopi 10 utoitnlioo I I thil J- would nol in 
any WIY ~ or dupla~ Ille clfOIls of Ihe Gnek "",",'. 

Jd.11742. 

tn tile _ be(~ this Cowt, die VelIeZUdan court bu Ilkon no 

lcuon that oon/llCIi or 111,_ 10 001llUa witb • dcdsloo this Cow1 mi,bt mUc. 

The Venezuel .. Aoiioo _ pr-sed DO funbor IlwlIbe fi1iIII oCtile complaint. AJ 

,tiled above. liliiii11 .. 2. bccau~ N V.OIlnd •• 00Uf\s ..... cIOICId for lOme tltne 

due 10 1 atrikt till! maJ lhon1y -. PIiIIII ...m DC! be fiIilIc IIIlf1SWet fOT lOme 

time. Moreover. IVIII wbe. PepsI wW havi fIIcd &II wwcr, it is IiUly !hal no final 

judid.aJ d6termiAatio. wW be ~ fw tIWIy IJIDOIhs or CVCII !DOR than I year. 

~ liliiii11 3-S. lJII 

J.lIIlo Ill4ldoa, It it weII-IeIIIe\IlDII_ ... tbc IDIlII of twolDYCl'diu have 
"""~ J-ri .................. dI.-. tilt pool! iu/.e of alIIIil)' 'RIIjWcs lbc 
cIomeoIic _10 I!I.eIdaa JIIIIdcdaI C!GAil_ will 1M tan::ica oourt'. ~ 
y, W,Un, m F. "",. 617, 69J Ci.D'.N. Y. 11IP3) {dIIlI& Qfg 'J)wI< • On 
Com Y. M Y. Qmac Yon« LId m f.2lil n, 36 (1G Cr. 1987); IImIl 
Herlllrein y B!JIC!J!!IQ, 7~ P. Supp. 1&4, "7-88 (S.D.N. Y. J990}. 

·24· 
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CONCLUSION 

For III o( the raMI .. (oni abcm, I'cpti nquellIlNl t&s COUll 

reconsider lJId rO\'ttlC lIS OIlIer fl1eI 0cI00c:r 23, 1996, and &rut PcpJi", motio. to 

compel arbitrlOon an4 to .. join "",,,",,",IJ from pumai., I cotlftictin, t<IIon in 

VODCZUela. 

Dated: Novcmbot 14, 1996 

ptY\"' ''WMt lJ 

......,uuuy IIIblllitted, 

CRAVATH, SWAINE A MOORE, 

bY~~j~ 
RoooId S. R41fe (U.oI46) 
SaIIIra C. OoId1teia (SO-0694) 

Medius o( the firm ' 

AIIorDOJa for PtPIioacn 
W~";de Pkra 

' .. :"" '!llblhAmIllO . . New Yilt, NY 10019 
(212) 474-1000 

-2S-

• Oi.'] 
~--.- ..... --.. -.,-... ~: ..... It per C.- ....... it ... <HIdII 0.- or"'l\opubic 01 V ........ 

• Ho. 11.174 dotod F......, 14, 1977 ............ .,.;G. ~ ""'" 1'lioUJ 050e old •• 
F .... II!ool!I ..... No. 19J, lotio 112 _ ... 2, ... c..u.o;.I No. AJJI..11>2 d ..... 
,....,.10, 1977, .. ......, ....,,601 ......... _ """ .... ......., to ... roo ill --........... ...,..,--,-------..,----
UNIT£D STATU I>ISlIUCT couaf . 
SOUTHI!IIN DtmuCT 01 NIW YO!Ut 

PEPSICO INC . .... PBPSJ.CO\.A PAIIAMDJCAIlA, SA, 196 elY. 7111 (JSR) ,-, ...... . 
APlJDA VIr o. 

Of1ClNA~DiAmow. Y AWIM iEaIlCA, IRENEI'LAZ 
CA, CA. m.IIO'lIUADC.,Ull1~ . UIJIlIAL 
1lIoIII01!LUI)Q~lA.;_lill 'DOIA ' 
B.wNAS.SA,~~.JOBQ,U., 

~:::~~~=r'1UA 
OASEOSAS OIUI!IIfA:!JS;$A, JiIIiO'\1lIUDOl 
ou.wco.U;,~.OUAYANA,'.A. 
IIn'DB VENI!2I!IilA. *~1YII011\I.UIlOI LA . 
JULA, lA, CA -.amUOO .. U.llA. 
!MIIOI1IIJ.AI)Q1tWllIDI. U., CJ.. 
1!ItIII01!UADCIlA!IACIOKAI., JIWIIODII,L\DOl 
OllHOCO. S.A., C.A.1INIIOtRLUIOItA TAaIIlA, 
C.A.~YAl.DA, . .----

" 

. . _. (. 

crrvOfC~ . J . . ~olV""') 
. ' .' i)'to; OIrolCnioo' ) II 

COUIm.Y O¥\IBN¥l}JlT.. . .J, ." ~ 4ftiii' ) 
. . . <' .. . . llIiMd SaiMo qC AmIrica' ) 

IBN!puzBI1I2Ii.u.;~ .. _ ... '-_: . . 
I. 1_ Jt.-aftW'v..-.. ...... ~ .... I'., unIiI "'f r«It_ ill 

1994. 1_ ....... o{"CMC;;;,;an":"~ ... s..,-c- .rv-u COf lhe 

,.nod Itf1·1991 I ~<4.,._""'ii lOSt· .... _100M it priwu pndi ..... cqt rot 

• (IlII fEll ~ 1I!oPIIII" alltoCIiPI ~ 

~ 
m 
» 
r 
m 
-< 
(f) 

o ~~ 

 
United States 
Page 23 of 27

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



o , 
~ .... 

0;1 

~ 
~ 
~ 
~ 
~ ., 
~ 
:: 

~ 
~ --
~ 

• 
2 

the periodlahody ,,(cued when 1 wu .11Utic:c ceth, Supreme CC*li. AddtliorWly. I hAw MeA 

AsIocWed J.d .. hi diIIloent eM110II e_daI CUWI •• fFir" oN S .... d (AppO<l) I ....... , 

III<IIIbc< of !be IIoIrd of DirectOI1 of tho rcdcnl Dilaict Lowy<n' Bit f,r IwO .... "OJ It",,, U1d 

Alt ....... M._oflbo Ju4idaI CiIwtdl I un • ....mer ,ftlt. Fedorol District lAwyers' DOl .ool 

tlt,lJtOtiMc for S«ioI Wclf""of~ 

2. n. V .. cm<Ioo CMI Proceckn Code (Arlidtt 19 ud \46) &lI,w, • pany to ",on 

lito lade of jllrisdielioa ... ,........., ................ porti...w Nnll lItbul4 be ref .... ed to 

arIIimlIoo or to _ 00IIrI. ~ to Artid. 149 of 11K CiYll P_. Code. the j\ldS' of 

lint iruIaI><c ohouId decide tho ..tidily or .... .,... "" tho 6IIh .... rIda, day all. tho IW,"y 

~d&ypcric!d .. _.tlttdlita_-'IM~ ~lItilptOvbIon.it i' 

"'" __ for ~ID ~ ~~ .... ~ ~ for, ...t cIocioiOllf "8"dioa' ~k 

d jtrio&lao'" ~ iota '~·diIIt .. 11 ill ItOI p ... i'ol, 'to idcnrOIIc in WVOIICO tho 

!eoP·a(tiH"')J9Ia. ooori"~ IooIuce wilJlIOIltIIq lab .. docitlo -..II. dcreose. II. 

judao of 6nI ;.-.. doll ....... ~ 1tt.1oeb juriIdi<Iion. ulI docilioD ... be rmowed by 

tho PoIhcal-AdmioioIr.a.. Be.- of tho' s.,.- 0IWt. Ul:twiII. It tile jvdae of 1111 WIancc 

_ .Ut. da lack ., ~ ... dOt .u. 1M Iatcnotod P'I1I' ... IjIpCII thJtAcIt tho . . 
"nsulaIi0ll ot jtmdIotIoa" _ oM 1M -.. ~ _ .. be decWod by tho PoIilio.J. 

.... . , I lIf .. a-Jo ol. s.,.-c..rt. .. III)' .fthohoo ...... tltt poriod for ilia PoIitkaI· 

~ IIl1atIi '01": ~.(N!1o' ..,;." tho _ (10 WOI'C1I>s dO)' lI'om lilt 

rea:ip! oflldlo.~ 

l ~wj!I"'i!"I.:~:4J-hl(lOtl ~ ~"'.-II ~ tho 

s..,... QuI doII ... :dodoIit·~"'lo:!koljtW6cd .. .sa.... 'fIiIWa Ie ~ days &olD 

nooipt "' .... ~lt_ ..... ~ poriod"'" ... \110 Supnowc.- 10 r ..... 

~ __ ..: .... , .... -U-... ..,ID __ ........... Ioq ...... H" • ..w 
-..IIy1lli., .. k ........ ~.~ AI ... · ....... J todooe, .. oClII\oco (IS) m.1baI 
II ...... ~ 1uI .... ~ .. ,,:111 re/,-,. IIIiwlnol:lloftltl5llploatec.un oflUlllco._o4 

10 _10 MiIIs .... ·pli 1 . }.~<Io\ldt"'~ ... _ ~ lid ....... .. . - . . \. ", ~. , 
WIdod4od • ol~ .. ~ "".iII ........ tilt ....... or eodI 110, tho plaintiff, tho 

j • 3 

defendant. 1M d,at. Oft wNch tbe 'Id: of jurildieLiOIi preUminaIy dtftu". WL' posed and ttl, dale on 

w~ the 6Ic, reaehad thA Political-A4lnrilttatlve BfIOCh orthe Coon. 

Swom to bd'OIG m.1hi.J 12 day or 

November 1996. 

($iJllllll) I .... BIanfor4 

\ioWJ N>IIo olD 
II1iIotIIIaa Of AIIcttia 

(~iU.plo) 

RENI! PlAZ BRUZUAL 

~.ia. ndibec"'" lI* '-) lAltlES J..liLANFoID, C.,..,.t 0000nI. (TWo " • 1M! ,. 

~ thII"'&:) UAssy OI'DlB ~ &-rA'IES 0. AMBIICA · CAVoCAS.-
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I. the l!Idcr,;pod, Litiw Bn04tlltuolo, """ "'''''''If oCllIo AopuWie of V_II "I~ . 
~ .. ~ U ,. CettiI<oIe po\iIW II II .. OCIcitl GutIIo 011'" Republic 01 V ...... 1I1 

No. 11.114 ..... F*""'7 I" 1m ~ ...... filii tloo MIit ""'60 .. ..., omc. 01'11 .. 
, ..... DiAria \IIIdoI No. 19l. IoIIa III _. IIoc* 2. MB CledaIIIaI No. AML-191 dated 
fobrwry 10, Itn, do......, cntify 1llII1~ awdIcoI ~ wtIiU wu lUboiuod '0 .. for il. 
" ............ ~ ... ) .... uWO ... 
!TIrcs. ia ......... Ic/\ IWJio • Nbbcr __ ia E.p.r. ......... tho \QI of q,k i. oopi<d 
below (or tloo Jak, of """""'"r-I 

Rfllllbic ol VwuIa ) 
city oI'Cancu lSi 
fatb&uy 0I1bo I 
lIMel Staia 01 AIMrica ) 
(Tr....wioo r.1Iows:] 

\JNTTED STATES DISTRICT COURT 

SOUTllEllH DISTRICT OF NEW YORK 

PEPSICO J)IC !lid PEPSroCOLA PANAMElICANA, 1.A., I !III elv: 7111 elSA) 
P<IiIionn. 

·aaaiut- I mWA VIT 01' OFICINA CEIoITRAI. D6 ASESOl1A Y A YUDA TECNlCA, ,mAO ALW 
C.4, C.A BIlI()TI;LLADORA ANl'IMANO ZOPPI OANEM 
ooorutAllOP.A ARAGUA, S.A, elolB011!1.l.ADORA 
BAJlJNAS, $.4 .. nIB01UlADORA CAIlABOBO, "4., 
C.A EMIIOTELLADOM CARACAS, EIdBO'IEU.ADOM 
CMON!, S.A, C.A EMIKmllADOM COIlO, 
CASEOSAS ORlENl' ALES, SA, EMIIO'TELLAOOlA 
aUAAlCO, S.A, EMBOTELLADORA OOAY ANA, S.A, 
HIT D~ Vl!NUIJI!LA, SA, 1!MJ!0Tl!~ LA 
PEIU.A. S.A., C.A EMIIOTELI.ADOM LAlA. 
EMBOTEUADORA MATURIN, S.A, C.A 
EJomOTEUJJ)()M NACIONAl. ENBOTElLAIlOIlA 
OllNOCO, s.A., C.A. EMBOTEllADORA TACHIRA. 
C.A. EMBOTElLADORA V ALEIlA. 

~ . 
CITY 01' CARACAS ) 

)SI: 
COUNn y or VllNUIJEUI ) 

PEDl.O AUDIOPP) GANEM, .... 4.ly IWMI, d_ .... ",eo: 
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1. I am&(~nIC1 Pntide-c OhM Supltll' C.,," oI'VtfIUU.l •. 1 ~td u 't'si~ 011 

Uu.\ COUl'\ for ,tvee 0 .... ftII ttmll, U\aI fillnl 1916017, tl\d NtO &0111 1990-91. Prior" wvill8 u 

~ r ¥ioU ./""ic1 ot'lhc $up,.,., COWl m ti. PoljbuJ· 4~1Ittat" .. Brucf, iOlll IU4 

",,",1_ Pmi4 ... ofake,,,, io 1916 I ~IO _oj ualmi" oIthcC ... &on. 1011· 

)9901nd tora ImuJltO ~rlCirtmni ia I"", I ,tceMd..,. law~" 1949 IIM..put hm 

• bOof .... '" pivalc pndioo, I was. ~ ~ _~ """" IIIIIiJ II' _ ...... ,.,1.. 5op< .... 

eM. I .. "" ...... _oI_ ... '*! .. kPao,kI ...... M.od'ler~Iowi" .. ~ 

tUD: Prfirinr QeIirM 141 0Wr "IllS' Pm. MCf!lIq .". ¥tlioo Ie Enonk..W 

Cj", f'r9qdwt Co4 Pta. I Nld Q. 11111 mentIu or~ federal DiI1Jtt uwyaf BIr 1M lhe 

h"iI»tfl for SotiIJ Wdf&r •• fl .. \10') ..... 

2. M, ,JOIouioNI ..,.. lot *" _ad primarily ,. Ik IIIIIIy of V_on 

"'-.. .............. putialar ..... V""", ... e .... ofCr~1 rr-. 
, . no V_ Pot -. C04c (AlII .... II ud 144) _ a puoy"""" 

• pn/ioIiouy _ 01. !act 01 )riocbOi _ • pri<Wr __ bt Idlncd 10 

_ .. ." •• ,.....-. ~ .. 1M..-It1Ma.u".......Codt.lbejlldl. 

01 .. __ ....w __ Iba n1iiiy« ... a _ .. Ik &fta -..... da!1 all .. Ok. 

'- WOItIIq ., pcrio4 .. l1li'" ..... ud _ 1M _ N~ '"' 

pmtaIoI. k b ... _ ... Joo4Ioa II •• 0,ly ..... tiooo ,.w ,..,;ltd r... ud .ocioio .. 

........ Iad< 01;.1 ...... pPIJ .... a .......... It .... ,.- ...... _ ia 

_1M~ 01*"'611.,.....,.- 0I1ira __ wiII-,oab,. 4aQk ..... I -. 4. II, judoe'" _ .... V __ /I0Il",-,,,,,_ 
.... MII4":' ........ ~ar ....... ecan. .. t N 'IHiPnIIM .... rJ 

......... eo..~~·oI_l~a~_ ........ _ ... __ 

l1oio rf., _ Ia ...... IJ AIIioI!o .. Sf III G fI .. COda ttl o.e ..-... 
...... .c .. ;...,~~~ .. M ~~ ........ ~ ... -, .... 'Y ... 

..... Coun ....... ~ .... 
s. 1(-,,,,,,o("' __ ~~"V_oMl\IQ­

)IIWioIIoo _ .. _ .!Ior;,... ............ .;. _ ~ oot"""" ot'" aoI ..... 

• 
, 

bdort I (ordlJl coon. thM dtciloinn is abo .ppcalabk Ihroujh lhe "nQuJ.aon" rttoUnt. Th, pU1; 

"fitto u""td 1_ ddtete or. lack orjunSdiCtiOn tnly Uia tuch R'COUtN "ai,,1t this d.c1t:ton to the 

Politic&J..Adaini,ulti~ Branch of lbe Supreme Cowt and Mid Branch or &he SUp-tint COUrt will 

dc:c:ide 1he: IIWllr 

6. The Vtf\C:J'UCl& Cid Proc.ewr. Co4c .ovcnu 1M \alp of &iMt • judp 'a 1M CIOUM 

of ftUl 1 • ..-. oIIroI<I ..... '0 ........ file •• IN Supnmo eo." (Ii> _Jcia, oky. w ... • he ok,. 

.1It dtcitioo it i ..... j _IN ..... ~ of .... that oho PoIid ... ·AdIlliol_ &no ... flll. 5"", .... 

Cou<t thouId w.. .. ,...;.. ......... " (10 wooUw 4iyoliora Ibol"";pl orthoftlc~ 

1. _ .................... _ .... _ in .... Civil p,.-. .. Cod,. buccl 

.PO' "'1 .. ,..no.- and ,_II ............ tho SwprII1II C<Jura .......... co .. """" , ,,>lew oil 

dociJio. _"" 1M 4cAaoo of .... of ..-_ lao wortInI dOy1 Inn .ecftpt .llhe 

1110. N ...... 1y k 1>Irco .... c:Io ..... " period .r time for ... Supnmo Co." ., _ •• 4ocUIoor OIl 

...... a ~_. n.n io DO .... ' to ........... ......, hc>w ..... dod",_ -.Jd .....u,. "" •. 1M 

• ....w ... .-. 
I . nia bVI olddo)''' _ MOl e.a- _ of ............ of .... S..,._ 

C-I. ".. .. _CourI .. tPiI ..... ...-._r1t1oe_u.q ... ~ C .... 

oIltd<of~ .. """'~"P_"'· . 1 ... a_oflkSup<_Coutt u4 

lOr "'"'1' ...... ~iudto' loa doII __ ... ."..... nia joodft" II char .. or 
dnIIia& .... _of .. c-. no ................. oItIIo ............. tho oIadaI .. 

.-h .... __ ..... ., .......... JoIIo. fa _ ........ ..-. Cou<t 

All or V--.. ....... ;.4pl_ ., to ..... __ .,. 10 '- dlcir ..- .. tile 

~ A~.iooIIoo"''''''''''''~'''''')-_''- If,,,. 
\'Ole ilid om ' ..... U1I ........ ~ ....... ~ dIyI MIllIn MlidlIO draft • 

--. ..... <i.·MoIio a ... Q"~ V--"'- ..... Cou<t Acl~ It _ . a 
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