PEPSICO INC. v. OCAAT &9
Clir s 9483 F Supp. &% (DALY, 1984)

drawn in the government's favor. That dis-
tinetion sccounts for the result In Vosgues,
where the governmest’s evidence placed o
weapan En one or both of twe loentione—
defendnnt's apartment or on his person—ard
the Cowrt assamed that the jury could have
fouanad thut the weapion had besn v sither or
both, If the jury found the weapon in his
apartmend, and on that basis eonvicted for
“use,” such & comviction was improper under
Bailey H the jury fomnd the weapon on his
person and eonvicted for carrying, such a
conviction was proper. The Court assumed
that the jury belirved the weapon wus in

.hud: places, but because there was no way to

ally comwicted, reversal was required. 1o this
case, accepting the prvernment's evidemcs,
thers was only one place where each wespon
wan paid to have been found, and there i o
busis for assaming that the jury conchuded
thet any of the weapons hsd besn found
elsewhere or, as Rodrigoes sugpests st one
poist, not found st all (Rodripues Reply
Mem. 7] That loeation—the hark seat whens|
- both Jacinio Alberts Vasqoe: and Manur)
EBodrigues were aeated—would compel 8 son-
Viction for “carrying™ under the standurds of
Fimendal even though it woulkd 5o, permit a
comviction for “use”™ under the-atandurds of
Bailey </

mﬂlﬁﬂﬁﬁ:ﬂdn&ﬂmmﬁn&ﬂm

' .'H’HT that uphdiis Araujo’s conviction,

For the abeve reasons, the write are de

80 ORDERED.

FPEFSICD INC. and Pepsi-Cola
Panamericana, S.A.,
PFetitioners,

OFICINA CENTEAL DE ASESORIA Y
ATUDA TECNICA, CA., CA, Embotel-
lndors. Antimane, Embotelladors A~
gun, SA, Embotelladors Barinasc Sl
Embaotelladora Carnboho, 5S40 CIA
Embotellndors Carneas, Embotellndorn
Carond, S.A, CA. Embotélladora Coro,
Goseosns Orientales, 5.4, Embotellndo-
ra Gaarico, S0, Embotelladors Gua-
yann, SA., Hii /AR “Venezuelan, S
Embalelladarn L3, Perln, 5A. A
Embotelindorg - Larn, Embodelladorn
Maturin, 8.4, EA Embotellndors Na-
cionnl, Embotelladoras Orinocn, S.A.
CA. BEmbistelladorn Tiachirn, C.A. Em-
botelladorn Valera, Respondents.

No. 8 Civ. 7817 (JSR).

United Seates District Court.
S, New York

Ot 25, 1996,

United States soft drink eorporstions
petitioned to compel srhitration of contract
dispuies with Venesuela bottling corpors-
tons, and to enjoin Venemels sorporations
from further ltigating disputes in Veneels
courts. Venezuels corporstions responded
by asldng district coart to decline jurisdiction
as matter of international comity. The Dis-
trict Court, Hakoff, J,, held that althoagh
Coart would retain jurisdiction in arder not
to derogate its duty and invite fraud, it would
itay procosdings in arder to allow Vienesaels
eourt, if it should s6 choose, to determine in
pending Venervels action the threshold ques-
ton under Venezoels law of whether arhitra-
tion sgresment was inoperutive or inepplies-
ble to dispute over esleukstion of Hoguidated
damages.

S0 ordered.

. Federal Courts =65
Although district court, in order not to
derojeie its duty or to invite feaod, would
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0 M5 FEDERAL SUPPFLEMENT

retain jursdiction over anderlying action by
United Btates saft drink corporstions to com-
pel arbitrution of contract disputes with Yen-
exuela bottling corporations, eourt would sty
prcesdings in order fto allow Venezuela
coury, i it shoald so chooss, to determine in
action pending before it the threshodd ques-
tion andier Yenezoeks lw of whether arbiira-
ton Agreement was inoperstive or ingppbica-
ble to dispute over caleulation of lhpobdated

damages, for porposes of arhitration referral
provision of Linited Matiors Convention on

the Hesognition and Enforeement of Foreign
Arbitral Awmmrds; such stay would sore fiadi-
clal time smd resourees, snd was consistent
with parties” reasomable expectations.  Con-
vention on the Recognition and Enforeement
of Forcign Arbitral Awards, Art. 11, 5 8 8
US.CA § 201 note.

2 Arbitrotion @=323

Botthing contract hetween United States
spft drink corporations and Venesusla bot-
tiing eorporations, providing that contet
woldd be povermed by Venemels | low-hat
arbitration in sccordance with cofiraet woukl
apply substantive bow of New York, contem-
plated thet matters subject\to determination
by ecourt soch as threshold disputes over
arhitrability, woold Heguverned by Venemae-
la law, whils mafters\ts be determinsd by
arhitrators wonldGe'govened by Mew York

Ceuvuth Bvaine & Moore by Thomas Barr,
Suneden Goldstein, EKatherine Forrest, New
Tnek City, for petitionars.

Ropers & Wells by James Bonedict, Mar-
lin Seddel, New York City, for respondents,

MEMORANDUM ORDER
RAHOFF, District Judpe.

Ey order to show canse, pebiloners move
for immedisie detormination of a Petition
filedd October 16, 1596 that seeks to compel
arhitration of respondents’ contrmctual dis-
pates with petitioners and to onjein respon-
donts from further litigating those disputes
in the courts of Venezuels. Respondents, in
turn, ask the Court to decline jurisdiction as
a matter of nternutional comity. After full

comssderntion of the parthes’ written submis-
pions und ornl arguments, the Coort denies
the motion for imemeddinte rolisf bot retaine
jurisdiction of the snderlying Petition, sub-
jert to a 60—day stay of procesdings to allow
the Veoemoelan cowrt to determine, i it
choosed, a threshold queston of Venesaelan
nw,

The essentinl facts may be stated hrefly.
Petitioner PepaiCo Inc, s Nofth Carolina
eurporstion with its prindpul-plece of basi-
ness i Purchase, New Torco wholly owns co-
petitioner Pepsi-Cols Panfimericana, SA., a
Veneruelan corpoestidn” with general offices
in Carseas, Vénesosln Hespondent (ficina
Centrul D Apbedris ¥ Ayoda Teentes, OA
O CAAT e & Venoxpelun sorporation that
represEis, manages and conbrols the so-re-
spiugént’ bottling companies (the “Cisnerne
boliEng companies™), which are Yenemelan
vompames oened by DNege Cisneros, o Vene-
pupinn citizen As of Jamuary 1, 10988, peti-
tioners, by written contract, granted esch
Cigneros  bottling company the exclosive
right to bottle Pepsi-Cols in its respecthme
area of Venemgeln for & t=rm of 16 years

Paragrapk 23 of each bottling eontract pro-
vides that any party premsaturely terminating
the contract must pay specified Hguidated
damages to the other party. Paragraph 30
of ench contract states in pertinent part that:
“This Agreement shall be governed by the
bvws af the Hepoblic of Venesusls, Any con-
troversy or cluim arming oot of or relating ta
this sontract, or the bresch thereof, . .. shall
be fnally setthed by arbitration In sceordance
with the rules of coneilintion and arbitration
of the I[nternstionsl Chsmber of Com-
meToe The arbltration, including the
rendering of an swerd, shall take plece @
New York New York, United Ststes of
Americn .. The srhitrabers shall apply the
substantive low of the Siste of New York,
Uaiied States of Ameriea . ."

By letter dated August 16, 1996, an matho-
rizsed representative of the Cisneros bottling
companies  werminaied each of these oon-
tracts, explaining that the bottling companies
were defecting to Coca Colp Petitiopers
responded on Auguat 2 19096 by demanding
payment within 60 days of 56240446 268 bo-
bvare (spproxmstely $118 40009400 in Lol

United States
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deted damages, pursnant o paragraph 23 of
the contracts. Before the sixty days expired,
the botitling comparies, on Qetober 1, 10906
-peﬁtiﬂmd a ol eouart i Corsens, YVeneseln
i for & declaration that the wmount of ligui-
dated damages actuslly due petitioners was a
much amaller sum. - In support of the peti-
ton, the battling companies alleged, dater
alip, that the arbitration provision of pars
graph 30 of tha botiling contracts was “inop-
erative™ becsisse of its “ohecurity mnd smbi-
guity” and becauss it was, in any event, "not
! spplicable to the present case” Petitioners
" responded on October 11, 1996 by filing a
i formal request. for arbitration with the Inter-
national Chamber of Commeres, and then, on
October 16, 1086, by filing the Petition now
before this Court.

[1,2] Respondents expresaly concede this
Court’s subject matter jurisdiction and power
to compel arbitration in this case'! They
nonetheless urge the Court to decline juris-
diction in fever of the Venerpelsn court. In
this: regard, Articls 113 of the United Na-
tions Comvention Om The Hecognition And
Enforcement Of Foreign Arbitral Awards, to
which both the United States and Veneruels
are sipnatories, provides that “The soart of &
Contractingr State, when sefsed of an acton
in & matter in respect of which the parties
have made sn agreement [to arbitrate] |
" hall sf the request of one of the partss
refer the parties to arbitration, unless £ finds
that the suid agreement s oull_pnd wed,
inoporstive or incapable of ‘heing per-
. formed™?® As moted, respomdents, in thedr
papers previously fed 46 ihe Venezuelan

3 I Personal NEVETY respondeni £
' crpt possibly GCALT halen clear  Ser Vienoy
. Tramsper Pre, vl Crmeral de Alsziec:-

. mipmion ¥ . 134 F2d 3%4, 383 (2d

L : in st forth in full &8 9 USC
§ the 1958 edivios of Mnitsd Sesies
doen nuot st Vensrucls ax &

t‘r’lﬂ'ﬂ USCA § 200 (West Supp
1 peoiloners. hove provided documents of
the Seate Departmes | thm Veneruela
In i B mignatery.  Ser Unbied Sties Depars

meew of State. Tresties im Force 3186 |1996]

L h' comirnsr, Mew Yark bow comes o play
under puragraph 30 caly afier o comractual dis-
e i referred 1 adatraties. P assifee WY

-h*dmm'phwrh‘qh:r.mu—.n-

cotrt, contend that the arbitration agreement
sl forth In paragraph 80 of the botiing
contracts (8 edther entirely “inoperntive™ ar
glse “pot applicable™ to & dspute over the
caleulstion of bguidated domages. Whethear
or not this = s0 i plainly a matter of Vene-
suetan law, for paragraph 30 flatly states that
the contracts are governed by the lews af
Yenesuelat

While the Court is not blind to the fuctally
flimsy aspect of the objections to arbitrubility
ragsed in the papers respondents have filed in
the Venemelsn court, respendents have sub-
mitted some suthority to support their cof-
tention that the objections have wrgeshls
meril. Sae [hericn Tomkers Ca o Termd
nales Momemba, CA, 322 FSaph, 74, 156
B.DMNY1971). In any event, in HiEshsence
of any challenge to the adequaey of the Vens-
muelan legal process (see Tro D@19, at 6
7. aer alss Blawco v Gdweo Industrial de
Vemezusio, 54, 90T F3d 74, 981 (3d Gir.
195} the Vencsglan court that already has
thie insue of arbitrsbiliey before it ought o be
afforded the tndiil opporturndty to determine
this threshold, question of Veneruelan low
hafore g o Venemelan court & called wpon
o o Mo

It makes obvioms good sense, as well as
wlfering a considerable savinge of judicial
time and resources, for this Court o have
the benefit of & Venemuelan court's spesdy
determination of a threshold question of Yen-
esuelan low that must bo reschoed before this
ar any other court ean compel arbitration in
this case. Mor will any msterisl delay be
oocaloned thereby, for respondents have

places the mamers sobjert o determmation by o
ceniry, such ai threshald |.‘|.|l|'|:||.d.|:l owver aftrtratili-
iy Laae Ferar (picwis af Chicaga, fme, o Kaplon
—— T —— —— 115 8CL 1930, 1933, 13
LEd Xd 985 {1995); Progressree Casmalty frs. Co.
w. O Rewsepuradorn SMoacoenad D Viesersasla, 951
Fld 42, 45 (2d Cir 1998} will be governed by
Veneraelan bw, while mamers 1o be deermened
by arbrirmiors will be governed by Mew York law.

& Whils petitionos guestion whether respos-
deily petithai in the Vencsrian couri has for
mally placed this threshald issue of arbitrability
befory that cowrd, they do nod comiesi ihei the
arvwer io thai petidon that they st file by
Hovemnber 11, 199 will challenge the jurisdic
tion of the Veneruelan court on the groand
zhe imndertying dispule B regisired o be arlsiras
el
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MNITED STATES DISTRICT COCRT
FOUTHERN DISTRICT OF KEW YORK

B e A S &k e i R

FIH‘JE‘ﬂ INC, and FEPSI-COLA !
FAHAMERTCANA, 8.0, t

Feticlonere,
=W

OFIC:MA CENTRAL DR ASESORIA Y ATUOA
TECH.UA, C.A., C.N. ENBOTELLADORA
ANTIMAND, EMBOTELLADOEA ARAGUM, H.k.,
EMEOTELLADGEN BARTNAS, §.A.,
PEOTELLADORA CARABGRO, B.A., O.A. b

DEOTELLADOR) CARACAE, BMERITELLADGEA ¥

CAROMI, 5.%., C,A, EMBOTELLADOMA CORO, + 04 Civ. 7017 (28R
GASECHAS CHIENTALEE, B.A., DEOTELLARGEA:

GUARICD, 8.A., EMBOTELLADOEA CUAYANA, EEMORANDIM QREER
§.Kh., HIT OE VEMEEURLA, £.A.,
EMBOTELLADDNA LA PEALA, §.A., C.A,
EMBOTELLADORAE LARA, EMEOTELLADOEA
maroRid, 3.4., C.A, BECTELLACOE:
EACTOHAL, EMBOTELLADORA ORINOCD, §.A.,
£.N. ENMBOTELLADOEA TLCHTRA, C.A.
EMBOTELLADCRS, YALERA,

Haspondants.

i
¥
i
:
i
I
;
;

S SN PRPERS, |
JEB B. RAKOFF, 0.5.0.4:

by order to show caul, T Cimmets move for lmedlate
deterninacion of & Patition f1Led Octabar 38, 9IS thar mesha to
cospal arbltratios of 'n-p:'.i,-n':h'- soldughtual dlaputes with
petitloners and to snjols tm"ﬁu further licigating
those dlsputes la tha courts ufw Raspondents, in turn,
ank the Court to decline furlsdiction sp & matter af
incermational comity, Afuer full ponslderstlon of the parties
written subnisslons and ora] arguments, the Court denles the
mtlon for imtediate ralief but retains jurisdictlon of tha

PEPSICO

|

untderlylng Petlelon, mibjest o a 60-day, Stay ol procesdinge to
allow the Venesuslan esurt to determing LT it chooses, &
chreshold question of Vesesuslen l.-p- )

The sssentisl facts "I‘ be staced briefly, Petitloner
Pepalfe Ime,, & Morth Carpbinbcorporation with its priscipal
place of business in Pugchass, New York, wholly owna co-
peiltioner Fepel- Enil !mnu:lnl.u 85.A., & Vepesuelan

corporat loa u-l.lh l“"‘“l affices In Coracas, Venerusla,
Respondent l:'ﬂﬁ.ﬁli Central Do Aowscris y Ayuda Tecnica,

WL Hﬂri V2 Venasuelan corporation that represents,
nansges. shd controls the of-respondsnc bottling cospanies (Uhe
sCyenfeoe bottling companiss®), whiek ars Vepssuslan companies
thmbd-8y Diego Claneros, & Venesuelas clticen. As of Japuary 1,
1808, periticners, by written DEnTEREE, granted each Cleperos
bottling company the eXclusive right to bottls Pepal-Cola in lce
respeckive arsa of Venezuela for a camm af 15 years.

Paragraph 21 of each bottlimg contract provides bhat
any party presatursly terminating the contract must pay apecified
lbguidated dasages Lo the othes perty. Peragraph 10 of aach
eantFast SCatas Ln parcimsnt part l:ﬁn “This Agresment shall ba
governed by the Laws ot the Rapubldp &f Veoesuela. Any
contrevarsy of ¢lain arising out of or ralating to this contract,
er tha brasch tharsof, . . . sball be lll.-lll]“ wattled by
arbitration in w with ths rules of conolliscion and
arbitration of the Istermationk] Chasber of Comserce. . . . The
arpitration, including the rendering of an sward, ahall taks
plics in Baw York, Mew York, Unlted Scated of Assrica. ., . . The
arbitrators shall apply the pubstaneivi law of the State of Hew
York, United States of Aeerica . .. .*. - United
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By lecter daced Awguet 1%, 1596, sn authorized
raproassntative of cha Clsnarca bottling companims teminated sach
gf thess zontracis, esplaining thit chs bottling compEnies were
defacting to Coca Cola, Petitioners responded on Magust 33, 1996
by denanding paymant wichin 60 déye of 58,240, 448,306 ballvace
lappronimataly $100,400,8400 in Liquidaced damiges. pursuant to
paragraph 23 of the contracts,
tha boteling coapanies, on Ocetobar 1. 1994, petitiosed a clvwil

Bafore the sixty days expirved,
court In Cardcas, Vemszusla for & decliratlon that the amcunt of
liguidated damagen actually dus petitlonars was a much smaller
eum, [In support of the petitien, the beetling companles alleged,
dokes alla; thae tha arbiceraclen peovislon of parsgragh 10 of the
bottling contracts was *inopezative® becsuse of Lbs “obecurity
and ambigulty” amd becauss [t was, [n sy event, “mot spplicable
HI:LI:inur.l respended on October 11, 1996
by filing & formal requese for arbitraticn with che Intarmaticnal
Chanber of Commercs, and then, om October 18, 1994, by Filing the’
Patieion now before thls Coarct. t\ )
Raspondents swpressly conceds this Court's lan']m
matter jurisdiction and powsr to compal arbitration Il thin
They nonsthalass urgs the nnuu to muqa Jurladiction
tn favor of the Venssuslan court. n 'Hu.l mﬂ, Areizle 11.)
of tha United Macions Cosvestica On The mm-n And
Enforcemant Of Woralgm Athitral Awards, Yo which both the United
Gtakes and Varssusla are signacorin®;, provides that "The court of

o cthi pressnt cags.*

chnw.

"Parscnal jurisdiction ‘Swey every pespondenc except posslbly
CCANT ir also clear. Gpa Viktory Tremsgort Inc. ¥. Comisacia

, 136 P3d 384, 183 (24
Cie. 1364).

L

& Conteneting Stats, whem gaizad ol an actlon in @ macter in
respect of which the partiss have made T lpnmt [t
arbicratal . . . shall, at the rmgt !‘m of the parties,
rafer the partics to l:ml:rllinu’fﬂiﬂ,l 11 finds that the said
agresnent Ls pull and wold; LW’H pr incapabla of beimg
perforsed.”! Mg moted, respondsgts, In their papece previously
[iled im che Venazaslan couRt, contand that Ehe arbicration
sgresment ssf forch’ [ﬂngﬁgrm 35 of ths bettling sontracts la
sither entirely WI[!.'!!' er &las “not applicablsa® Lo a
dinputs ovep thi calewlation of liquideted damages, Whather or
mek this Le o ds pliaisly a maktar of Venaguslan law,. for
pluurlﬁh i !—'l||:1:|r statas that the contracts are governed by che
lawg ‘uf Venazusla.'

' While the Court is mot blind to the faclally flimey

_-mr-:*-' of the abjectlona to arbitrability relsad in tha papars

regpondants have filsd in the Vepsgualan court, perpoadents have

e Comvention Ls set forch im full at 9 U.8.C. § 201,
Whila the 1936 sdicion of Galtad ftates Cods pnmotaced doss pot
lise Vensruala as & siguatory, ssg ® 0.8,.0.A. § 301 (Mast Bupp.
1986), petitioners have provided ‘of tha Stiata
Department imdicating that VenssuNTd 3@ 1o fact & slgnacory, S=s
United States Departsent of S€ate; Trwaties In Force Ji6 (19%4).

By contrast, Hew York liw oomss Lotes play under parsgraph
16 only aftér a contractual dispute Ls saferzed ks arbitzatiem,
Puk ancthar way, tha language of peragraph 3% clearly
contemplates chat mabtars subject to décermination by a court,
such we threghold disputss over arbicrabilicy (ses Flrst Ootions
af chicapn. Inc. v, Kaplap, _ - 0.8. ___, 118 §.Ct, 1970, 111
113551 Erogresnive Camenlby Ipe, Co. v, C.A. Heigsqueadory
Hacional de Veoesuals,¥¥1 F.2d 43, 45 (3d Clr. 1993)) will be
governsd by Venaguglan law, while macters to be detersined by
arbitrators will be governed by Hew York law. United
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submjtied some authority o suppart thelr conténtios that the
ohyeesione havae -.rgulhll marlt. Spd Theriap Taghere Co. W
Iccnlosles Maracalbo, C.A., 321 F. Supp. 93, 75 |S.B.N.¥. 1071).
In any avent, in the absence of any challenge to the adequacy of
tha Venesuslan legal process (fgs Tr., 10/21/96, at 26-27; pes
alec Blancs w. Banco Industrial de Venszuslas. S.8., 957 F.2d 574,
#1340 Clr. 1993)) the Venemuslan court that already has che
issue of arbitrability bafors it cught te be affocded the fniclal
opporcunity to decermine this thrashold question of Venerpelan
law belfors a nmen-Veneguelam court fo called upon to da so.!

It makgsm obvious gosd cenme, a0 wall a8 offering a
conslderable savinge of judisial ctise and rascurces. for this
Court o heve Ehe benefit of & Yenszuslan court’s spesdy
determination of a thrwshold quastion of Veneruslan law that sust
bea pesclved belora this o amy othar court cin campel arbivestion
in this case, Hor will any material dalsy B oceacionsd tharsby,
far raapondsnts have repregented, through the sworn declaratdon
ef thelr Venscuslen law expart, chat tha Vensguslan coust.ls
requlred to dealde wuoh jurisdictican] fesuss within @dva
workings days of the Wovesber 71, 199§ date whes getltdonars ars
ewqalred bo file thelr ansvering pljﬁ 1| tﬂmﬂﬂtﬂu actlon.
fieg Declaration of Oscar . Ochok dated Oct, 23, 1996 at 1 30,

In addizlon to coneldarations of legel W and imternational

coaity, suth defarance ld also om..l,&ut' with the parties’
o \ ”l

' Whils paticiosars , m:hr respondants’ petition
in the Venszuglan #ut'hlhi!-. Iy placed ehis threshold lssus
of arbitrability befors that court, they do mot contest that che
answer to that peticion that they mast €lle by Bovember 21, 1996
will challenge the jurisdiction of ths Veonslan court on tha
ground that the underlylng dlsputs is required to be arbltrated.

§

_. E
responable expectatiens: for whan they ﬂp;-,usl_-.- agrepd that
thess contracts, involving largely \'inn“'liu activiclies by
mostly Venezutlan parties, would be iunmd by Vensruslan law
sncept as Lo disputes subsmitted Ep lrhknt.‘.-nn. they plainly
spticipated that such disputedias & court might have te dacide
lsuch as arbitrability) wenld\guite Likely be subsitced to o
Venepuslen court,

Accordinglys, the motion for lsmedlate detarminat lon of
the Peticlon “"#i;hd. At the mams time, this Courc L& mindful
nat enly of m.;ung polioy Esvoring prompt arbltratlon
expreased dn\the U.N. Conventlom; kut alsa of the many Encial
indicaflons that respondents are utilizing dublous strategems to
Ley r.n wvads thair plain ¢muu\:u|1 opligatisne, A thinblerig
1-..-:111 a scanm even If the thirbles be courts of separite
soverelgne, To entirely sschaw oversight of this coatroversy in
soch elreunstances would ke a derogation of duty and an

invitation to fraud, Sse Caapian Investments, Lid. ¥, Wlacos
Eoldings. Lrd., 770 F.Supp. 8RO, 047 (S.D.N.Y. 1331).
Azcordingly, notwithetanding the pandancy of the Venszuslan
sction, this Court will rakalw’ jwiﬂlm of gha underlylng
perition in this case, mse China Trade add Pev. Corp. v M.V,
Choong ‘Yoog, #37 F.2d 13, 3§ {34 cir. 1], but stay further
proceedings for a peried of &0 duys (L¥L T8 through Decesber 17,
1996}, mes Mordan. Inc. w. Meldl Milk Pend Co.. LEd.. 919 F.2d
913, 839 (34 cir. 1980), In order to afford che Venesuelan court
the opportunity to detarmina, If it chooses, the Ehrashold
quention of srbltrabillty usnder Venszvelin law.

90 ORDENED.

United §
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UNITED STATES DISTRICT COURT
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SOUTHERN DISTRILT OF NEW YORK

y :
PEPSICO, INC. and PEPSI.COLA Fﬁﬂlm 5A.
AN ~ S Patitiongis,
N

£

T
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PepaiCo, 'nc, and Pepai-Cola Paramericana, 5.4 (referred 1w joincly
hereinafier ay *Pepsi®). periiosert la the above-captioned matter, subredl thay
mamarandam in mppar of thest motion for mionsiderntion and reargument af their
petiion o compel arbitraiion snd jo enjoin respondests from punwing & conflicdng
sction in Veneruels.

INTRODUCTION

By memorapdum arder (*Order”) dated Oowber 18, 1994, this Court
denied Popsi's pettdon 1o compel wbitration and ip enjoin respondents from purialng
s conflikting action, bul rewined “jurisdicion of e yndalying Petitien, mbject 1o &
60-iday stay of procesdings o allow the Venervelis court i determine, if 11 choomes,
8 tueshald quesiion of Venssselan lew* regarding the arbitrabiliy of thé subject
mitter of the Vencruslan Action. Order ui 1-1. The quistion of arbitrabillicy 18 nos;
however, even before (v Veoezseian court. The reiel mpuested in the compliinn o
Mmmmrnnmuupmuu-kq‘ﬂ\ .
determination of whitrability, Sox Venaraclas complaint, Amin;w'mr
Petition ("App. In Supp.*), Exbibit B st 741, The oaly way tht the question of
wlﬂwwmuw-unnﬂnn?wmhﬂmuﬂnm
defense of luck of jurisdiction in He snpwer. mmhmunin
Mufhﬂmﬂmwﬂmmlnrnumm

b W

Veneruelan coun far resolution when Fepal has propedy commenced artatration by

filing irs Raquel for Aditrcios and novsisating o m-]mur pa Ocaber 14, 1996, is

Ve
unierable. L | *“
) :,’"
Pegoi nespecifully waamiis lh?h.l‘é“l '!l'mu divponive reasany why

this Court shuuld recoasider 13 Onder and pliii:trﬂhirthﬂmlhluuhhl

periue; N\

Eirsi. a1 the sternmpasying oMdavin of Mewrs, Pulne Gunem (a
mm&-mr@ﬁuuwmwwmmw
Bm-l{dnlml-u;udh'lmawmnnmmﬂu
bereinafigr ot *Carem AIT." and *Brussa] Aff.") demonstrals, & criical Wsumption
updetiying 1he Onder-thal the Yenctuelin courts could or would mike & "spasdy
deterrtination of & threshold question of Venerelan law” (Order at §)—in not likaly to
socur, In fact, 4 Jodiclal dearmisation by the Venczuelan courts of arbitrasility could
well take many mosths, aad perkaps more thas & year, |/ Sex (ol a 35,

Seond, Ghere 14 o subsnsial body of case law thai makes [t cleas that
this Courn mast apply federa) law In making a desermination of arbitrability. Thers It
0o justificaton for deferming 1o the Venemuelin ooart for w determicatios of
question this Court must dacide based 0 federal lvw. Soz fnfra ai 10-17, The two
cases wpon which the Court rebied in deferricg 1o the Vieaerselan couns, Flru Dpsoos

1F Wee wlso call o the Court's stiention :
the Yenesuelan Tusico Sysem, publishod ia August 1996 by the Lawyen Commifiee
for Human Rights aod The Vensmelan Progrm for Hussa Rights Education and
Actaon. See Affidavit of Thomas D, Basr § 2, subminied heeewith.

P
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of Chicago loe, v, Kaglag. 115 5, Cu 1920, 1923 (1685), snd [rogoadsive Cassully

o Lo v, A Reasepumadors Macional de Veserucls, 991 .24 42, 45 [2d Cir.

193], are mot to (B contrary—and, in 51, 0o sl apply W the circematances befare

{he Cour. See (nfra at f-10,

Thitd, principles of comiry do ol regulre of suggesi shat the Coun
defer 1o the Venstuslan couris for n doterminition of arbitrabilicy. Indsed, veo
inerrational treatics w0 which both the Uniled States snd Vensrusls wre signuories,
the Uniied Mailons Conveation un ke Recogriiion and Enforcement of Forsign
Arbatral Awasds (the “U.N. Conventioa®) and the Inier-Americas Convention on
Imeratioeal Commercial Arbitratian (the "Iser-Amencn Convention™) {refemed w
jmiraly hereinafRer us the *Conventans™], eliminaie any comity concerns, o infm
o 2024,

I THE AFFIDAVITS OF MESSRS, FEDRO OANEM AND RENE BRUZUAL
PROVIDE FACTS THAT DISFROVE A CENTRAL m
UNDERLYTNG THE COUET'S DRDER.

The Comrt promised ity decision in significen part ﬁ;i e Decluration
of Dscar E. Ochoa, nmwmm-ﬂyﬁqlfwm
Mﬂﬂ#ﬂtﬂ:qﬁiﬂuﬂflﬂhﬂﬁuﬂﬁl_ﬂf}mﬁﬂmﬁ
Pepsl flles 10 sswwar In the Venmsuslan Aﬁg.\‘ﬁ‘uﬁ 2 As the affidevit of

R hi.“
N\

3/ Dus 3 e strike b the V ) et s vy just ended
bul may be repamad, Pepsi's time e wtil) uncleay, but has bees dalayed well
beyond the eriginal Moverher 11 egimate.

-
PTLITY i

F— ® i 4

Judge Pedre Ganesm (& formér Frepdent snd Jusbice oM Yereruelun Supreme
Court} ass Judge Rere Bruswal (also a foemer Juglics of The Venenalen Sapreine
Court) make cleur, %il is not common for judpes b comply wilh the Lime perwd
prawided for. and decisians rogardinga lick of junsdiction generally whe & loager
ume." Gancm AIT. 1.3 Drupul AM)] 2. There Is no likchibood tha the
Vincuutlan cour of fll! lnumuun of wiil rendes o declsion o (b guestion of
wrtitrability within.a WiFediy period. See Gasem AfF. 113, 7, 3; Brunal AL,
1122 Accordingly, contrary 40 this Court's assumplion that 60 “masenil deidy
Iwill] b ocowsioned” by dafenence w the Yencawelin oourta (Order an 5),
Ili::rp!'hkiﬁhridlh im fact, be ibé Inéviiable resuli,

Otxaining a decision from & Yeaczuclan coun of first insance i only
the fiest step |n obiining a Mital determination of arbirability. Beview by the
Vusezutlan Supreme Court will inevitably fallow any iaitial decision by the coun of
first instance. Gasem Aff, 11 4-5; Branml Af. {1 If the Veneuelsn soun of first
instance dciermingd whal | licks Jurisdicdion (referring ihe mumer o wrbitrstian or to 8
foreign court, for instance), the Supreme Coun will auiomaBically review tbe
decision. Ld. 1f the court decided it bas jurisdiction, e puTy kisesting the defems
may also appeal that docision 1o the Supreme Court. 14, Thus, without 8 doubt, bhy
decision reached in this maner reganding the parisdiction of the Veneguelan couns will
ba sppaaled 0 the Supreme Court. . Thad process s ke anywhere from sevend
months lo more than & yeer, Oanem A 11 7-9; Brunal A, 13,

United
-+ Page 1
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The aifidavii of Jedge Bruasal provides furiher cwdence of the lengihy
perind af time it can ke Yo ohain 3 decivon on a preliminary defense of o lack of
jurisdician. A chart included wilh Judge Brarusl’s alfdavit sees fueth & namber of
exscs b0 which puch defenses have bees anseriad, tui which have nol yei been Rilly
determaned. Bruzual AN, 1 1. |n several inpunces, years have elipaed withou o
fleal dechrion, [gd.

Long and whort, there is sod can be sothing quick or expedient aboul
asking ihe Venequelan nu:I'l.l. 1o determing the question of wrbionbility,

Il,  THE ISSUE OF il.ﬂﬂﬂﬁﬂll.ﬂ"l' I5 A QUESTION OF FEDERAL LAW
FOR THIS COURT TO DECIDE.

Thtq,uulllu ol bow loag il might sznaally tabe the Yessnislan courts
to reach & final delermiration of arbitrebility Is—in wy case—besids the poing. There
8 oty independeat basis for reconderin te decinon o Occber 28, 1mﬁﬁ
question of whether ar rol this disgete i arbitrabile i one that, I:l:mll:'ll

haw and the insernational reasies, s Court mvat determise. l:m\u.m
Indeed, we sabmit may not, thiuh:lnunh-pﬁmﬂ im.nhllﬂ 1.

%huﬂﬁdﬂh.ﬂﬂh“ﬂdmmrm
mmmﬁmmumm!h'uﬁm'ﬂmm
clause or ts ¥ope. A3 wa domonrie below, &0 i eveat the Convemlons, the
MMMM{TMWN#‘_“'M-HM“HMMHM
miﬂrlhllliqrumuh:ﬂuyﬂ.llbun :

[OVLIE i i

Thie Con MHHH%#MHMHMH
and Progregive Cumally, fupes, b that Venemelsn liw
spplies 13 the question of arbiimability. § ;1 Ay we st forth bedow,
mmlmuﬂmumlrhﬂ.ﬁuCth
mmhwwnmnm. P, 4,1), Theme isa
ﬂuﬂmmqummum
Canaaliy-providisng thar the desermisasion of arblurability 1s oe for iy Coust,

of the Exclysive Boftling Appointments (" EBA"Y

A

Regardleas of whetler 4 cliims reganding arbitrability are

Com

Mlt—ﬂfﬂﬂfﬁ (o easenca) & “foo much® choice of law, or of

scope, the boldings of Eir Opgions and Progrestive Casualty provide 0o suppert for
deferrieg 1o the Venemielan courts (o decide te tuss of abitbility,

Hﬁh&l.nﬂmmmillﬂm
mmmh“h-ﬁ-mﬁqhwﬂummm
Mmummde.uuHmmcm. Eint
uuuuuummmquﬂmnm—hmwm
whitraory, mdﬂhﬂﬁ:wwuﬂmmahuwﬁmm
parties (103 5, Ci. u 1533), ﬂWlﬁlnﬂrmﬂ
whether wny arbitrasion agreement even cxits (991 F.34 at 44-46),
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In Eion Cheioag, the Kapluns (who soughl 0 svoid arbloation) never
themaclves pigned any igreement contabmng in wbibmtion élasks  An invesmenl
company owned by the Baplens (WKL) bad smpeed o sgresmen with Firsl Opiions
ibat contakned an arbivration clese. |d, ol 1522, The Kaplen fled wniien
objection o an arbitanion commencad by Firat (ptiom conmenced agansl
ihemaelves and MEL bart the wrbiivaion dejermised ud they bad (he power o rule on
the merils of the dspete and wuth reapect 1o the Kaplang: the arhiramon procesded 10
render wn award in fovor of Flrs Opdons, end agalm te Kaplaas and MEL. [d
The ditrict count confirmed the sward; e Court of Appeals reversed. The Supreme
Coun grantsd ceftonizi o review the nirmow guestion af whe wa the spproprivie
party 1o determing whether the Kaplans had ever ygmed o shonit the question of
arbirahility fo the arbitmion. [d, af 1923,

In Firat Opgiony, the term *wsbimability® refien 0 e question of
whtdier 1he Kaplao had ihemiclvey eniered inko o sonumst contausey an Arbicration
BgTRE Ml --gueationi mqhmﬂmuﬂmmﬁdﬂzﬁnm
of “wrbitrability*) were not before the Court. in-..u.td.ul;ﬂ:ﬁ}!:
ammmuhmummhﬂ\ﬁi
mmmm-ﬂ:nmhfw LL of 1925, The
Supreme Court did find that 1s was appropriats b0 butcrpect saie luw in deciding
-mndmmumﬂﬁﬁwmnmhm
mawhere 0K the Supreane Court exicad this bolcing o case In which the exisience of

P T R

wn whitration agreement {3 wndisputed and the question is one of the scape. 1t in this
labier vinsstion which is belore ihin Court,

I Eussl (gl coubd pe read a1 expansively s the Courl and
mmmm%uﬂ.-ﬂ:ﬂﬂqﬂmmmmu
nlmwnm“h;*uﬁh.llmumumuhﬂnr
case law that it 10 the contery’ Seee g, infiy ot 10-17. 'We believe tha the
thCMMmgLIEnFHIMﬂu:hHMmﬂHmMM
resd Eical Opiige t0'pridisce such & result I ihs regard. Pepsl efers hls Cowrt to
umﬁnqh';nﬁmuwmmmnmmmm
m?u‘@iﬁnm law applies ko quassions of arbitrability. Scc Haconl
“UnlnFire . v, Pelco Petrolensa Corp., #8 F.34 129, 133 (4 Cir. 1996)
{*Whether the parties huve agresd, by vimue of us arbitration agreement coverad by
the FAA, to nbmdi & dispuls 10 arbiiration i governed by fedend liw. “The [FAA)
createn & body of federal subuasbive law of asblombilicy, appilcable W any arbisrclon
agreemeat within e eoverage of the AcL'* (clutions omined)); Lo Ke Ametican Fagl
Cagg. v liuh Escrgy Dev, Co Inc., 1996 WL 396131 m *2-3 (S.D.N.Y. luly 16,
1994} (rejacting application of mase law 10 digute over scops of arbitration chisss and
instead applying foduc Il 1 i YAC S Coxg. v. Secvice Meschandine G,
loc.. 929 F. Supp. 143, 144 (S.D.N,Y. 1996); Degaetano v, Smich Bacney. L.,
1995 WL 44226 mt *3-4 (S.D.NLY. Feb, 5, 1954) (citing Firsg Cigtions, the court
destinguishes Uhe insue of wheter the parries agresd 1o arbitrate o which Sale liv

LTS i i
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may be applicd. Trom the isue of (b scope af un agrocment, where federal law and
pokicy is o be ubibzed); Ui e Avk-Rank, WY, 1993 WL 389720 a =3-4
(5. 0UNY. June 29, 1965),

Brogressve Casualty similady nshed the narrow questisn of whether
the parties balong (hal coun had suer gven esdered inlo 4 tonimset corldining dn
arbitration cluuse. 991 F.2d at 44-45, In Progremsive Casually the dispete was
whether one contrect, which did sol iself conin s arbitation clause, elfectively
pulled in by reference the terms of asother costracy which did comtaln such a clause.
[d. In making this threshold desermination of wheiber the parties have &ven agread to
wrbitruie anyihing, the coun applied general principles of 1ate contraet law.  More
imponand for present parposes, however, e court in Progrest=s Cuamalty alwo found
[t “the lusue of an arbitrution agresment’s scope is goverved by "Use federl
mmﬂwmuu"utumw
Chrysier-Plymauth, Inc., 4T3 U.S. 614, 626 (1985)). mmmm:&m
Arbitratioe Act establishes that, us « maiter of faderal law, mem
wope of wbitrable issues should be nesobved hhmﬂlﬂmhﬁh;lh
Mhmhmdmﬁmd’h“ufhmw 001 F.2d wi a8,
Aimubdahi, 473 U8, at &34, ) o

The question before hig Coarte nosshdad by respondeses, i ons of
wope, Mvmmtﬁ;p.ham:n E at 30-31; Gonealer
Ighesian Docl. | B; Memo. in Opp. al 9. As = fonh below, there is & subymatial

LT i

body of cass law thal has ped been I.Hwnml:dhw.r
Progressive Casualty that makes ir absojuely tmmuuyfm must apply e

fesbers) ww of arbitrability uuhquunC

Mhlﬁﬂﬂhﬂydnﬂm developed out of the UN.
cmhh-mcummmrm at sets out the standards
for rendering » decitlon oa arbitrability of this muser,

Both the U5, and Yenezwtls are signataries o the Convestlons, und
the FAA usambigucyily ruires tha ihe dlsirict coura enforce e provisons of the

Coavantions. ¥ U.S.C. 1§ 201, 300 (1994). Once a dispuse iy delérmined 1o be both
international and commeecial in nature~as this oo [i-the dispais is governed by the
Conventions, h?ﬁilﬂhlm“h.

The cases ciied below provide the proper guideiines for dessrmining
arbitrubiliry in this mater. Thess cases are |mevmasdosal [n natare, they wpply the
FAA, fall under the U.N, Comvention, ad all bold that the federal law of arbitrability
appiies variously o gueations rogending d saops of tha arbliratan sgreeme, (i
interpeetacion, construction, validity, revecebility and eaforpeshility:  Mithishi,
4T3 U5, we §23-26; Scherk v, Alberio-Cubver Co., 417 ULS. 506, 31011 (1974);
Diavid L Theelkald & Co. Ing v, Motallgessllactnft Lid., 923 F.2d 243, 265-30

20-
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{24 Cir. 1991k (eocsco. lne. v T. Kakivchi & Co.. B13 F.2d 840, BAS (24 Cir.
1987 Campaniclio Impons Lid. v. Saconli afia S.0.4.. 1996 WL 437907 i =4
(50N Y. Aug 2. 19906): Han Enigs |a1"l, Lee. v, Askil Imoor & Cupen Corg.,
B3 F. Supp. 387, 390 (5.D.N.Y. 1993); Eilasso. 5.0.A, v Chilewich lar'] Corp.,
THO F. Supp. 1220, 1236 (S.NN.Y. 1997}, appeal dismisad, 984 F.24 58 (2d Cr.
1993); Matter of Ferrara, 441 F. Supp. 778, 780-81 (5, D.N. ¥, 19T7), aff’d, 580
Fdd 1044 (2d Cir. 1978); Bashar Astondio LLS.A.. loc. v Becker Aulpndiowerk
GmbH. 385 F.2d 39, 43 (3 Cir. 1978); Ledes v, Comumiche Ragag, €84 F.2d 184,
186-87 (1at Cir. 1982); Progogh Iat’l Inc. v, Bachydt, $20 . Supp, 963, 088
(M., Cal. 19946); Mesdows Indemnity Co.. Lid, v. Baccals & Shooo g1, Swed,
Inc., 760 F. Supp. 1036, 104041 (ED.M.Y. 1991} Ehore Maditorines Compagnli
Emncess D Assicuraziopi E Rlusiounzionl v, L, 359 F. Supp. 481, 483

D, Yirgin Isl. 1982), aff'd. 712 P.2d 50 (M Cir. 1983). ¥

I'Thnlllhﬂjﬂu:h-ﬁm'ﬂﬁm.h.nhﬂ
io—ghat can b resd 10 agrply Eae W 1o quostions of wrbitabibiy, Ii:

1.5, 468 (1989). These cases, however, uu“#ﬁﬁﬂ
dlspuey. The Boldings of tse Supresse Court in Sllishithi (s quasled
sbove b Thosllald) maks M clear (had it i wroog o e or foreige A when
whitration agreemesu under the . In T8 F. Supp.
at 1235, the Court recogninzsd tha ln "onses by chupier | of the Arbitration
Adl”, snts contract law may apply, but sl Reld dlapeaes are reasrd

SN
“the question of wheter ' o arbiombe thewr disputes in

govamad by the Arbitration and its implementing legisation. Tha
Convention, #3 & treaty, it (he supreme law of ®e lang, U, Const, art, VI

Simply put, once this Coun gesermings that the mamer before 1| Tally
snder the FAA 40 oder the Conventons, It ma ?:lmi smited fosr-part
ingulmy: (1) 16 thefe &n Agreomesl in vmi-h;mlﬂiuﬂ the subject af the dispuie;
(2} does the agreement provide for lrhllq_.\hiu;‘lal;tmﬂmnh Bgnalory country;
I3) does the apreemesl i hlfii&?%m. whether coniratisal or pat,
ﬂlﬂilmﬂﬂﬂuun@'ﬂmﬂnﬂmmmm;
reasovable reluion with Bos o mare foreign st Elazio, 789 . Sepp. at 1236;
Ledee msug:ﬁmme
843, 839 ﬂ&:&r 1542,

\C The Cout iustaell st thése Jour questions. faa il I and
when these questions are saywered in e affirmatve, the Coun i mguied to order
arbitration. 1d.; Saden, leg. v, Peirpboos Meyicanot Mexlan Mat'l Oil Ca., 767
F.2d 1180, 1148 (3h Cir, 1985); Lades, 684 F.2d at 187; Marchetto v, DeXKalb
(Oenatica Corn., 711 P. Sepp. 936, 939 (N.D. IL 1989). The “strong presumption
isvoring enforcement of arbiminos clauses Ln intesranossl commerclal g reements

el 2, and controbs sy casd in by American coust falllag withia its apheres of
ypplication. This, aay dispute Ervolving iswernationsl commerdal asbribration

which meels the Convention s mquirements, whether brought 1n
staie &f fadera] court, mum b resohved Wil reference o ey insrument” [Le.
ithe Coaventhoa].

Id. i 1336, Motshly, ot & single cuse ciiad bry respomdants in suppart of their
upument that Vesezvelan law should spply so the isme of wbitrabiity was dacited
under fhe Conventions
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divests ihis sourt of sibstastial dscretion in dessding whether o order arbairation, ™
Magkhsilg, 711 F. Supp. al 90; g0 il Sedon, 76T F.0 o 1445-48; Legies, GB4
F.2d a0 |87, As the Supresme Count declared: "By ity bermy, the [FAA] leaves o
place for the exercise of disretion by a dimricl cowrl. ha Giddead masdpes hai
districy couns shall direci ihe partbes s procosd & aibiirison on l3sues a8 bo which an
arbiiration agreement has been signed.* Dean Winer Revoolds, loc. v, Byed, 470
WE. 213, 210 (1985},

Therg is na provision in the [nter- Américan Coaventon absalwing 2
court from ita duty io enfors oo agresmend 5o arbicrate if the threshold fous-pan
inquiry it mel. Under the U.N, Convention, & coun may refiuse o compel arbitration
paly il |i finds the agreemsam i “mell gnd woid®. Spg An 1 (3). There is no claim
before ihis Courl ihaf the EBA"s anp somehow pull and void, Respondents clairg jusg
hw—mhwﬁﬂlnhmmmmhﬂ;\m
of the EBA's. \

The task of s Court s, erefore, 10 make descrmilfond wit
respeezt 00 the four questions st fenh sbove, and, MIHMM
affirmatively, 1o compel arbitrurion. mmu-&nﬂﬁﬁ:wumu
there s 50 dispule abowd three of the four questoas: muﬂﬂﬂh
muuluhmuﬂudumﬂmﬁhnﬂﬁﬂhhumhm.

\\a

which is a signatory country, Sat Vefévehen complaint, App. la Supp., Ex. E u
~\

29-3]; Conzale Iglesins Docl. 1 ;% US.C.A. §1 200, 301 (Supp. 19%6).

«|3-

WNTLIT) Ratsa 1

lnmlmmﬂmllliﬂrnnflﬂmm:iﬂmmh with Pepsi, See.
gp.. Venereelan complalit, App. in Supp. . En.ﬁi‘%ﬂmmw
the cammetsnal ralabamihin seined hl'l-ﬂ‘t)rhndlﬂ Battling crenpasies and
Pepa-Cola Fanamencana, §.A. uwm company] and PepiiCo, Inc., 2
mmmnhuﬁquummuhwnmnm
I, a6, m:n%ﬁ‘mmwhmmnmurm

«®

dispuie--the mln’:—-ﬁﬂ EHA"S by respondests and the damages due therchy—in
encompasied within e artiiralion clause.

Twa additional legal principles are relevant so this aspect of the Coun's
ity g, Gl thene b5 an “emphatse” PFederal wleresl in enforcing agresments lo
arbitrate under (¢ Comventions. itsublabl, 473 U.5. at 631; wee Theclkeld. &/ 520
F.2d ai 748, o Threlkeld. he Second Clrouli vaied dha:

"Tie palicy im favor of arbiratkon |v eves wronger in e coniexi of
internatiosal busiress trassactions. Mttsubishi Moy Com. v, Soles

4T 0.5, 614, 629-31, 105 §. C1. 3346, 3335-36, 87
L.Ed.2d 444 (1985); Scheri v, Alberte-Cubver Cp., 417 ULS. 506, 516-18, 34
5, Ca, 149, M35-8T, 41 LLEd.2d 3% {1974}, Enfercement of inlersationl
wrbiral agreemeny promeses he mnootd fow of (plemabosal triatsctan by
reenoving, the threatd and encertaloty of dme-comuming and expensive
lidgubon. The parties muy agree kn schance 13 w0 how ibelr dipuies will be
eapedatiouddy aed inexpensively resobved should er business relatiooship
sour. See Scherk, 417 US. ot 516-17, 4 8. O a0 2433-34, Sability in
internatondl trading wid the saglee behlad (he Coaventioa on the Recogniten
und Eaforcemest of Foreign Arbiral Awands . . . . This tresty—to which (he
Uit mhnwi#uhmmuﬂm

4/ We chould note that Rogers & Welly represenind the provailing party.
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polbcy ‘applies with specisd foree i e field of inigmgional commeres”
Mipubishd, 477 US, w1 631, 105 5. Cv a1 3254.°

b, ul 248,

Sgcond, when dewermanung whether the scope of the LBA "1 encompas
ihli @lapuie, the Coun is also bomnd i follow the case [aw thal balds thal *arbiracion
elsuses munt be nevpreted browdly, end all doubly ey w0 whether @ disputs
encompatied by & particulyr clame mut be resobved In fovor of wrblmation, even
where the problen iy the constracton of the costract langiage jsell.” Oricntal
Commergial and Skipping Co., Lid v, Rosseel, N.Y,, 609 F. Supp. T4, 77
(5.D.N.Y. 1983) (citing Moses 1l Coss Mem'l Hog.. #60 U.S. at 33-26);
Theelheld, 929 F.24 ol 248 (mame). In Theelkeld, the coun beld ihat "arbitration
whould be compelled ‘enlesy it may B2 said with penitive sanrence thal the whilesos
clues it nod susceptible of an interprenadon that covery the pseried dispuic™. 92
F-1d wt 250 (sitations nmitied).

Any common seme reading of the agbitraion elauss contaised Iy the
EBA 1 mukey umuummumuﬁﬁﬁmw
-unnm'uuﬂmuuuwnqn@mﬂ
muuwumw;ﬁhmm&%ﬂnﬁ.

&

&~ \
NN

N\

PEITLIT b i

|

& . ;
mm : ",mwmm! Y0 of e [AA'Y

Thit Court abie resied i deciaon i deser the queviioa of arbitraility

- ‘u-
b0 the Vestzatian courts o the ehaice B Law Blivsy congieed is paragraph 30 of ihe
EBA'S. Ovderal 3,4 m.@ﬁ‘wmmvnmwm.

P
apparerily choosiag vmhﬁwmmwmmnuun-

foverning Ihu:"aluiﬁmé Fesobving this confeskos 5 nol, hawever, rgened in onder
N ) §

hﬂni,lﬂ@hndm:ﬂhrhﬂmﬁmnn. A we Bave slaed above

taupen ofJ 045} the Court I bound 10 appty federsd low 19 the question before i

X Y
o\

seadeing both Veacruelan and New Yerk low imelevare.

) For insasce, is Bocker, there wi o Germas cholcs of lew ¢lause in
jt:um::hnm:hp-‘u 505 F.2d m 4], Becker swvolved an istermational
dispuais between two parties whose countrics of resdence (Oermany and e Uinied
States) were dgratories of the U.N. Coovention. The coun there stalnd:

*There has bees much discussion by the partes concerning the applicability of
Ciermida low o Penssyivaols baw (s the resoluion of this dispesz, D may well
be thal the question of which law s © be applid will have o be answered in

declding the merit of the undarlylng condroweryy. . . . 'Whes § contmst
{mvolves ‘commerce”, 1 Gis one Soed, whother 1 ‘sult er procesding is
referable b arbitration . . . wnder s agreement (1 arblrmic)’ purmast W the
Federa) Artitration Azt, § U.5.C. § 3, of 0 the [U.N. Convention] is clearly
» mannr of federil rubstzssve low, *

L. s €3; poe b Rhoos Mediterrases, 553 F. Sepp. at 403-B4 (federal law
drscrmines wrtinbiliy questice, deapite Jalian chosce of law elasse); Turmlkeld, 923
F.2d ot 248; Rllgy, 969 F.24 u 559 (oount applisd fodera] lew nterpeecing the ULN,
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Cinwdnison 0 destnming afirabilay, deigee Fngloos chovoe od b clausel; Lisom
Lirpads Lo v, Tshopioeeibeapad, 1993 WL 167892 win. | (S.DUNLY. Miy 19,
15933 tapplying federal sibaracs lie o question of arbumbahty dasgite anistease of
Ruomanian chaice of Ww chasc). o, Michcle Amosuso £ Mgl v, Flibsrics Dev,
Carp.. 499 F. Supp. 1074, 1080 (5.D.N.Y. 1900} (hudge Weinfeld, relying on Prima
Eaint Corp. v, Fiood & Coskiia blp. Co., M8 U5 395 (197) and Eoben
Lamrence Co. v. Davonshies Fsbric, s, 271 F.24 407 (3d Cir. 1955), wused that
in cases brought in fedenl count imvolving arbitrition provisions evidencing a
Iriaskction in commence, "fedend b b  govem heir validity, enforcealality and
kerpretation despine, as Is found in the agreements a1 bar, & contrary choics of law
provisios in ihe arbitration clause.”)
D, This Coun Mg lacll Aswer fhe Cuastion of Artdrabilice Whedher

L n Prsed Ax Oog of YValidity o Scope- <

mmummmmummﬁnﬁ
nlldﬂmﬂﬂﬂ.hrﬂhdhlﬁﬁuﬂﬂgf\}\
puragraph 30 of the EBA"s mmmm“{uﬁl. Any reading of
IM‘“MW“M““HWMI
perfoctly cloar that the wbitbility question befors B Count bt nel genuinely ans of
vlldity bet, ruther, af scope. AN

m‘_q“n.mmhlm
mumhwlﬂhﬁHHMHmﬂq

mary B deciding whsher paragraph ﬂmmﬂudﬂlm It ix oryaml clear
that the dispuid is really one of wope: w@hlmmm
dﬂﬂﬂmﬂlﬂh'ﬂmmﬁ". W =i n rrgotiied
provision; on pages 39 hrough 31 of heir in in the Veneroelan Acticm, and
uqmmmlnwmﬁﬁmmmﬁﬂ-m—:d.
mwmm:n%ﬁumﬁmn-mdm
wmumwm buat clukm (hal this dpste it—comvenientiy—junt mol
one ol them. mmumumuw Oppantian

{ "M, uﬂ;_ﬁ."l;-l-ﬁ 5. Domuales Tglesins Decl. 1Y 3, §; Yeoezuelan compluin,
App. InSipp.. ;.Euu.ﬂ-n. Nenezheless. even if velidity of the ubitration
it moere e (sgue (wiich b pod), tus clabm fadly a5 & maner of low,

Unader the Conveniions, the FAA and the casm law, questiors reganding
the “validity™ of an abitration clauss or agresmant are quite Nmited. 31 In fact, once
reapndents icknowledged (i they ae sigaaboced i wivles dgreerserds 1o ashitrats
under the U.N. Convention and the Inter- American Comvention (which they hawve),
hose agreemants i arbitrate are valid for purposes of referring the maner &
wsbitratian by virme of the express lunguage of the Cogvestions. §/ Respondens

& Soa Rilay, 969 F.2d m %55 Filanio, 789 F. Supp. at 1235-36; ae alao infra
at 10-12, citing cases which iiad for the propositioa that fadaral arhitration luw

poverss questions, joser alia, of validiry,

£/ The Inter-American Coaveation provide that: *An agreemest in which the
parties podertake to sbmid io wbital decldon amy differences thal may ardse or havp
urizen between wilh respéct 1o 3 commerchil tranmcBon it valid, The agreement shall

8- United
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clearly conceds (3 tlsey have entered ndo valid, enfoeteadie EBA'S (Veneiuelan
complaind, App. In Supp.. Ex. E a1 &-T), and that the EBA's contin arbitrauon
cluaien (L, a0 29-30%, and that the arblirition clawe i cortabned in & ncpotirisd
pamagraph 30 (Gonzales Jglesias Decl. at | 7. Memo. is Opp, at 3). The Comvention
siandard spplics even whien (he parties hinee agresd (el & purlcular ramoa’i oF ftae'
law will govern the sontrsct, Sgg gupm o 1617, Panicular or parachial saie or
talosal lawi reganding the validity or isvalidiey of whitration ugmemests are
superieded by the sandards set forth in the Conveatlons which hold that nsth
apremenis ar valid simply by viree of their exisence

Hotably, resposdents do not sfgus thal the ERA"s are somehow nol|
and void--indeed, by cannol muke juch o argmment while they o tmutanecaily
stiempling 00 pursus &n action in Vestruels tha sccepts the validity of the contract
ard requests a declantion rgarding some of i terms. Sts Veneruelan complaing,
App. in Supp., Ex. E. 1/

bt set farth in an iastrament signed by e pirdes, or ia B form of an exchangs of
hetiors, telegrama, or fales communioatings ® Arl 1. The U.N, Coovention simélarly
provides that *Fach Goate shall &8 igroemaet I writing unde
whiich the parties underiake o submit io oll o which have
arisen or which may arise between them In reapect of a defied relationship,

iunummﬂw-,muﬁu“qﬁh etlemenl hy

wrhimacion.* AfL 0. As » techeical maer, the Inier-American Convention spplics 1o

thit case purna 1o § UL5.C. | 309, aithough e mandards snder both Conventions
ore emeniilly e GEme. \k

1/ Resposdents’ sole contention }ﬂ-ﬂ:ﬂ-ﬂuh-ﬁ
they owe & & result of heir shrupt wmrmization of whal they admil wo

4 valsd contract they entered int3. See, g8, Venerwslan complaint, App. in Supp.,

A0

R LT e )

I so-called “rll and wikl” defense relases only 1o unlerrationslly

“recagnired defemses of deress, mistake, fraud or waivers. Lifon Impons. 1993 WL

TETESZ wt m. 3 (“the “nubl and void' lamnguage 6F the Convestion muit be read
narrowly, for the signatory natians hv:ip::mdi gerenal pokicy of enforcesbility of
agreementy i arbiiraie. ")) Ladeay ﬁl; ;Ed‘-n BT (“twe clasn musd be inscrproted lo
nmnuudrdmﬂ-ﬂh‘l;ﬂfﬂm. mistake, durtss, aad walver-thai can
b ayotied newlly 0 i bueivaons sl ") 1 40 Qeinatal Commrsil, 609

2 N\o
F. Supp. &l TH;

w}..um TI1 F.24 30, 51 (3d Cir, 1983); Meadows, 760 F. Supp. st
1044, mﬁmduuhmtunhﬂmmnhﬂhurmﬂlﬂ
ﬁmwmﬂ:ﬁnhmﬂuhﬂmm

I, TRADITIONAL PRINCIPLES OF COMITY ARE INAPFLICABLE [N A
MATTER FALLING UNDER INTERNATIONAL TREATTES.

Im it Ovder, the Coun chnd soasldarations of “international comity” in
vppon af it deference o the Vensruslan oouts for & determisaton of arbitrabilary.
Crder ar 8, 1n fact, and a3 st forts below, we submil Ut (hese are po intemational
comity concerns bafoee the Court wince fhe dispuie befwoen the parthes falls under
imcrmational trestics thal sapersede or become te squivabest of local of mtiona! law.
Eves span from (his, hewsver, there s po peosent omiry concerny sisce the

Ex, Eal YL
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procecdings in Yenezuvels have not sdvanced beyond ihe filing of & complaipl and no
Cecisian ki been made of eoan oikes by e Yeotels ppart. Todped, the fnsus of
arbitrability 14 wat gven before (hat court.

A The Conrcoligns asd the FAA Chaevide any Comity Canceres.

The law is chear that i cases governed by intertatiosal resdles, eormal
priecigics of comaty arc lnapplicable. Sog Exana & Sutherland Computer Corp. v,
Thompsca Training & Smulaion, Lid., 1994 WL 573808 w *7 (5.D.N. Y. Oct. 28,
194 Sumliomo Corg, . Penkopl Comonois Madioe, 8A., 477 F, Supp. 717,
TH-4A2 (S.D.N.Y. 1979), alfd, 620 F.20 205 (2 Cir. 1980); e alsg Hillon v,
Chyos, 139 U5, 103, 163 (1093),

U/ The Supreme Court’s decislos in Tt principies
mmuhﬁhhﬂh?i:-d:.ﬁummu

wmuﬁﬂnumhhiﬁndmmm
trudly or & iabes of Gils country. Bor whes, 48 [ the ouie Bbere, s is na
writicn luw upoa the rabjest, the dury ill rec wpon e jadiclal triburals of
mﬂwumhhutﬂmmmm’mmmm
forelgn judgrcats].” N\

VRN

il ar 183, Th&mmmnﬂu:dhh

Chascsllor Kem
SEnET.RER e

N
id. at 166 (cluton omitied, cmphasis suplied).

Jl-
PTLIT i b ]

In Exans & Sutheriand, the court rejocted an argument that, ou the
basks of comiry, it should dumin or sy te motics au-ﬂmnﬂuu

Mnlﬂthhua’&l-ﬁuhh-u
cantract sl and void. munmm:if'mm_uun

w-ﬂHHFMWu’m
“Heing weghd anmmu.qu

Coagroas's cloar iment in the Arbitration

w&pﬁ---”hﬂﬂﬂwﬂb
end eualy a8 possible.’ hoaca H. Coos Mum. Hom,

mu,,ltg umuuhﬂ.m

s
[, af ¥ {emphasis mpplied).
Simdlarly, in Sumilomo. 477 F. Sopp. at T41-40, the comn rejéciad un
wguers tat comity required I io defer 10 8 peading Otk action which isvolved
ihe valldiy of whe arbirarios agreement:

"Body Gresce and ihe United Stams are rignaories 1o the Conveation, asd the
Coaventios s chearty Latended t foster “peoognision and enforoement of
commermaal ubitmation Agroscedts o fmertiooal contractl and w unlfy the
standurds by which agreoments ko arbitrale wre obesrved . . In the signaiory
coustries.' Scherk v, Alberio-Culver Co., 417 U5, 506, 320 015, %4 5, Co
3449, 2457, 41 LB4.24 770 (1974). Lo implementiag the Coovention,
elearly adopesd the Comventica's poals. These poals and e sirang
federd and Méw Yoot policy Lo frvor of arbisrason would pol ta asy wiy be
Tuhersd by recogrizing and defermng io lidgason pending 15 Greece which

ek b0 avoid arbiration. Accondingly, the comiry defense musi be rejecied.”

pon Page 21
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L wi 742, 3/

Petitionens seek relief usder (e UL N. Convestion and the Inies-
American Convention pursuant to 9 U.S.C. §§ 206, 300 (1%H). Pesition in Sappont
10, As a sipratory @ both copventions, Vanczuels cannot ke offerse if this
Count ked sctions-compelling wrbitration and enpmning pursubl of & conflicting
pehion--connriend with those el

B.  Ineme Cas be No Presem Comior Concerna Sisce the Venspacian Cosrt
Had Mo Yo and May Never, Take Amy Action.

Evan apart from the liw set forch ahove demonsting that the presence
ol sontrolking imermatonal oates ellmizates comity concema, mo presesl comlly
EonCerng cn exls ginge the Virerusles tourt ki not ikes aey scSon—(kenshy
making it impotsible for the Vereruelan ar 1,5, district count 1w be in any som of
conflict. Ssp Milimn, 199 U.5. & 164 (defining comity as ‘the recognition which one
rakion allows willan i Lonilory o the leglalaee, ererutive, of Judicial scu of
anther nation, having duc regand both fo intermational duty and coavetiente , . . ")
Sumisomg, 477 F. Supp. 1t MI-0, 2

L\,

. \ N9

¥ Evios & Sutteriand and Somfiome slen bigkigts bow

mapplicable Judge

Weinfeld s sosmuty consarms ia by Conwention decixica {a [bedlan Tankess
ol o T T3 [S.D.M.Y 1971) (ciled in

Memo. |n Opp. ot 16, o8 and bn e ), v 1o s sction. Berias Tunkers

id mot implicate an arbitraion eproceent under an inkeromtonsl tresty.

33

LITI e ]

In Sumitomg, the cowri found (bt the Hilion d=finifica ol comity

required i £0 peject respondent’s comily defonse:

"1i]n the insiant case, Bo "u'}ull:h.ln:ldmuﬁm
i R e o
AL U e e o
any way waste or duplicace the effors of the Gresk pouru®,

1, a1 742, A\

T i pminier before ihis Cour, ibe Veseruelan court has taken no
uuu‘gﬁ-jim-mmuﬂammmmm
myﬂ‘;ﬁmhpﬂﬂnfﬂ-uhﬁﬂu#hwm A
sialed above, mpm i n.2, becawss the Vensruolan courts were clowed for some tme
Hﬁn:ﬂhuwmrﬂ.mmuhﬂhumﬂtm
fimeg, Hnm.mm-hi-ﬂhuﬁdum,hhihhﬁnnﬂd
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