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it mn 938 F Sopp. 3683 (NICsl 9%

eatiom ol the mew goidslne™ fd st 451
{iting Cfeifod Stofes v Chmeo, 55 F8d 240
fist CirlSdl [lded Siofen o Musller, 7
F.id 404, 0507 (1mh Cir 19y and [Fncled
Ligies v Hoof, 25 FAd 52, 55 (lat Cir 18K
anil noking that two other clrenits kave
n:.|_|,|_-|'_.p_'| the parse conclisston): aceord [aited
Qintea 1 Mena, BE3 F.2d 15EE, 1536 (1lth
i 1500) (defendarnt could sot be sontenced
io lese than the mandatory minfmum sen-
e even thimigh a retroactive amendment
F,p-_.-.quh', for matggation of the mandatory
mirgmAm sntenee |
The Sentencing Guidelines specifically li=t
the guideSnes that must be applied retroac-
pvedy. USSC & G § 1ELIL 1T the Coord
disrpjards the Bentencing Commission's de-
perminothon and spplies other umendments
retroactively, it makes the Sentensing Com-
migsion’s  determination of retroactivity
meaningleas.  Section 1B doss not list
USsC & G § H0LE ax a provision to be given
retroactive appoicobion, and The Conrt ghouakd
nol constree the Sentencing buidedines th a
.n.ul'lm'r‘ ipeongistent with the podey stale
mints issged by the Sentencing Commissson.
S 18 DEC., § 35683cHE AR § DOnse
quenes, the eafety valve provision cannot be
isnd o ph‘l‘-"idt"' tha Court with a husiz for
jursdistinn  to  resembence Breen  when
Amesdment 516 does not, by iteall, affest the
length of his sentemee,

£ Judpe Holleed's Decizion in Ulaited
Stodes 1 MeCuwllough
[i] Breen next argpues that the reaspning
upsd by Judpe Holland in Dmeted Stodes o
MeCullegh, FH-OIZ2F-CHR (HEH) (D,
Alnskn Dee. 26, 1995), shoold apply in this
e,  Docket Mo, 1168, In Melullogesl,
Judge Holland ssmentially fnds that ance a
retroactive mmendmont to the Septencing
Gigdplines is passed. the defendding 15 enti-
thed to & resentencing, witheutspeggird o the
.mrq-:t the amended puidsine has on the
original sentencing. 1 respectully disagres,
In my view, resentendng & only regoired I
the paideline that was amended itially im-
pacted the senteaee and the amendment
changes that dphct” In the Minth Circuit
med criedpihe amendment in irrelevant to
the defemdant’s original sentenes and resen-
bmang is herefore not required by the
amendment.

V. CONCLUSIHON

When applving the Sentepcing Gaidelmes,
the Court must be mindful of statutory mini-
muam sentences. [ a slatulory minkmum
pentence exizts, the Court must defer {o the
statutory minimum sentence.  [muded Sioles
i Valee 961 F2d 133, 134 (%th Cir 10a2):
UssC & G & 5G1.10b). At ks original gem-
tencing, Breen was subject to o Sl-month
pratntory  mandatory minimem  sentence
This statutory mandatory minimuam senlence
determined the sentence Ereen recoived
Had Amendment 516 been i effecd an TG,
it would not have changed Breen's sentenco
The safety valve provision = ool to be ap-
;:.'u-l:| rl.-'l.‘1'v:a||'ll'-“.'|.'.' anil eannot be u|‘l|:l|lr.ﬂi L
Hroen under the corcumstiners Linkbke the
farts in Fagan and (Forcio—Crce—where the
eort resentences the defendant on some m
deperident ground other tham the =afety
valve provision, and then onen reseolencing
ia granted, determines that all Senieneigg
Guidolimes should be applisd—Hreen @S\ook
entitled o a resenience becanse Ampilment
16 does mot chanpe his sentence. Ree Femn
g i Uwdtad Statea, 18 F.Som 99, 308
(M.D Pa, Jan. &1 1506) (" Sinde thie Petitioner
= not entitled tp a reduction, he/ds not enti-
thed {0 8 resentencine, S Beten's mabion (oF
resentencing at Docled2Ne. 1149 2 therefore
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from termination, employer and others filed
action aguinst employes in which they moved
to compel employes 0 erbitrate all dispotes
arising from termination of employment, for
preiminary  injupction enjeining  employes
from Ltigating cipbms pending arbitration,
and to exclude case from normal ease mand
agement procedures, The Distriet Conrt,
Orrick, J., held that: (1) arbitration Sgeees
mient wns legally effective pursiant b Lnbed
Matinns Convention on the ReeognMon/and
Enforeement of Faoreign Artieral Awards:
{2) employee’s claims for beedeh of writtan
raptruet, bad-Mith bressleofeontraet, inten
tonal infliction of emotional)distress, fraodu-
lently inducing hind to pFiteate and sign finnd
versbon of employmseny contract, framdulent
camveyance of\gisets; and breach of Bduciary
chuty fell grithin weope of arhitration agres-
i) two ol emplovers alleped di
FesCLOfH, |-:I.|.l|l.'|'.'l-r'.- subsidisey, amd -.-r'!::_-if-::-
or'el allFed de fErto soeppssor n imterest
would be required to participate in arbitrs-
wnn: (4) defendants in siate eourt petion who
had mot joined is mobon to compel arbitra-
tion would not be compelled to participate in
arhitraton; {5) employes would be prelimi-
narily enjained from pursuing state eoart
claim; nnd (B) employee’s actlon would be
exempled from pormal csse  management
procedures and discovery procedures

et

Motions granted

I. Arbitrntion &=H2
Treaties &=H

United Nations Comvention on the Hee-
mgmition and Enforcement of Forelgn Arhi-
trul Awnrds imposes mandatory duty on
coirts af contracting siale Lo FecOERIEE LT |
enifaroe agrecment to srhitrate.  Canvention
on the Hempmiton snd Enforcement of For
eiprn Arhitral Avards, Art TL § 3 8 USC A
§ E0] mote.

2 Arbitration &=L 13
Treaties @=3

When saked to enfores Agresmetl e
Urited MNations Comrention on the Heesopmi-
tion and Enforrement of Foreipn Arbitral
Awards, court performa very limited inguiry
to deeides (1) whether there &= agreement in
writlng to arbitrate suhjest of dispute; (2)
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whether agreemenl provides for arbitrages
in territory (of signatory of Convesbior @
whethercagmeimienl arses out of legal el
tionshipewhether contractual or not, whish
porditeregl an commercial; and (4 whether 3
party o agresment 15 notl on Amercan ot
map, or whother the eoommeresal H:|.|:|.Lu|:rlh|¢|
s some ressonnble relation with me o
more foregn stetes.  Comrantion on the Ree
Wit laod anhd Enforcemisnt of F'unr:l.;;r. rn
trnl Avmrde, Art IL 9 ULECA § 200 nete

3. Arhitration =I3.13
Treaties =8

If the four questhons asked by eoust in
determining whether to enforce agreement
under United Nations Convention oo e
Recognition and Enforcement of Foreigs A
bitrnl Awards are answered affirmathesly,
eourt s required to order wrbibration, unbess
eoiprl finds apreement to be ooll and vwed
inpperative, or ineapable of being performed
Coovention on the Becognition and Eaforse
ment of Farelgn Arbicrs]l Awards, Art. [L 9
USCA § 3] nole

4. Arbitration $=32.5
Treaties =4

Arhitration agresment provided for arts-
tration in United States, for purposes of de-
termining whether agreement should be en
foresd under United Mations Comwenison of
he !l{.-e-rﬂlgnlr_luu il Enforcement of Fareigh
Arhitrnl Awarde; although sgreement did
not expressly identify forum for arhitration,
parties stipolated to arbitration in United
Siates. Copvention on the Hecognition snd
Enforcement of Forelgn Arbitral Awueds,
Are 1L B UECA § 20 note.

i Lommerce &=sl5
Treatics &5

Sectinn of United Wations Convention on
the Feeognition and Enforcement of Foresgn
Arbitral Awards |:u'l:rl.'|.|:|;r.u' far enforceablty
f written arbitration provision in contrad
inrlencing rAdni .S;tahtas ErmImErTe
applies to all Rage Qi fCpQeress. could
regulate under full swoep of s comenense
clagse powers. USCA ConstArt 1, § 8

di USCA TR
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§ Commerce &35
Treaties =3

Contrart imoldidng [nited States citizen
working in United States for foraign corpori
tion invalved interstate or forelgn commeree,
gnd arhitration agresment contained i oon
tract thus arose out of legal relationship con
gdered commercial within meaning of Limited
Wations Cosvention on the Recopnition aned
Erforcement of Foreipn Arbitrad Awards, for
pEIFTHEEES all d:'u-:rnumnp: whether arhitration
agresmient shiogdd be enforeesd erder (Copven
UECA ConsiAre

A 11 i i. % & el 3; B
USCA § 2
7. Arbitration =62

Treaties &%

Langraagre of United Nations Cosvention
om the Recojmition and Enforcement of Far-
eign Arbitral Awsrds, referring pariies to
arhitration unless agreement 18 “mall and
yold, inoperative or incapable of being per-
formed,” s to be |nterpreted narrowly to
i T T only those wioubions, such s
froud, mistake duress, and woiver, that cun
[ iFi1-|.‘i4‘-l’,| pegtrally on microationnl scole
Ceommvention on the Hecogmition and Enforce-
ment of Foreign Ardeirnl Awards, Art 11,
§3 918 CA & M noke

i Arhitration =12

Biromg federal paliey in fovor of arhitea
ton applies with spectal foree in feld of
international sommeres

8. Arbitration =75

Farmer employesss cladms agnmat fuirs
mer employer for breach of written contrmes
had fuith brench of contraect, and intentictsl
infliction of emotional distress fell Within
scape of agrrement providing forartsifsan
af mny dispute or difference bétwper parties
in connection with empldwdat/eontraet;
clums stemmed [rom @oplayecs alleged
wrongiis termmation.

W, Arbitration =75

Former employers claims against for
mer emphyper Sor frandulently inducing him
t relecals Wl to HIEH Ml version of om-
Ivbpmt coftrnct fell within scope of agres
ment proviting for arbitration of any dispute
or difference between parties in eonnecthon
with employment contract

11. Arhitration =75

Clairn of frawndulent indiscement B0 entier
ifks contract that happens to contain arbitrs
tion claise s

arhitration.

reduiired o be relermed Eo

12, Arhitrntion =75

Former employves's cluim agninst former
employer for fraudulent corveyance of asets
froim |:.-'|'[||u_l.'| r to another corporstion (el
within seope of agreement providing for arbi
tration of any dispute or difference between
parties in connection with employmenl con-
tract: although claim was bmeed on employ
eit's ptatus as shareholder, claim expressly
alieged that =econd corporation was secces
sardn-interest or psafgnes of employer, smd
was thus Eable for oblipations of employment
apTeemenl

1. Arbitration <=7.5

Former employes’s cinim agminst Sortaes
employer for bressh of fdueisry”duty el
within scope of agreement providisg foe arhi-
tration af amy dispote or diffeesieSbotwoen
parties in connection with €mployment agree
ment; although claim wag bagéd on employ
par's wtatus as shorelgifies \elnfm alleped tha
employes was ereditorf employer by virtae
of employmenl” aferament, anl was s &6-
titlesdd o bring clsgm for fraodulent sonvey
nnET

14, Acbisation =11, T3

Artiiration i= mutier of
miltty cannot be required to submit to arbi-
temtion. mny dispute which bie or ghe has not

igresd so o submit

contrmel, ani

15. Arhitration =71

Employer's alleped direstors woold b
requirmd to periicipate in arhitration of em
ployment contract, pursusst to arbiiration
ngreement betwesn employer and employes,
where employes expressly alleped that di-
rectors took acts thot mode them hable [ar
el breackh

ermployvers il employmend

HETeEImETA

16 Arhitration =73
Employer's suheidiney would be re-
gislred to partcipate I arbitration of =m-

ployment confract, pursmumnt o arbitretion



Ysh

wirreemant. botween employer and omph}}'ee:
employes's allegutions agminst subsidinry
eoabd not differ substaniially from hie allega-
tems agninst employer, snee e made no
particuler allegations against subsaidinry

I7. Arbitration =71

Employer's alleged de facto successgr in
interest would be required to particifateNn
arbitration of employment contract rrfapnt
o arbitration agreement betwegn amployer
and employes: employes soughbio Boeld see
emsmar jointly liahle for bresch™of employ-
el contract.

14, Arbitration =%}

MNonsignatory suteegsors and alleged al-
ter opos arp-endlilel to compel arbitration
under clanSes/signied by corporations whose
Einbail e thee, are albepid to hove asesimed

18, Arbitestion @=T.3

Digtrict court would not compel those
pasties who were defentants in employes's
State court sction arising from terminstion.
and who had ool jomed in oacton before
district court by l!:r'.p]u_l.'lfr and othirs to cofm-
el artiiratiin, to parbicrpate i arbitration of
employment contract pursuant to arhitestion
apresment between employer and employes:
court would oot arder defendanis to arhitrate
dispute thet they did not wish to arbitrete,
and that they hsl not previously agreed to
prhdtrate

H, Arbitration =7

Cionert. cannot expand parthes’ apresment
Lo arbibrade in order o achieve greater =0
rieney

1. Arbitration &=7.2

Federal Arbitration Act requires piece-
medl resalution when nesessary to give afTect
to arbitration spreement. O UECA § 1 =l
R

22 Arhilraison $=T72

Arbitrntion sgrecment must be enforeed
notwithstanding presence al other persons
who are parties to underlying dispute but mot
Lo arbitmation aprecment.

2. Injunclion &=246(5]

Employee would be preliminanly en-
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and others in(state court pending arhitratey
of claims gursdss to arbibration agreemess
employer-agd others woald o all benef,
of srtitragon clamse i they would be
quited o simultancously litigete sction @
ALate court

24. Preirial Procedure ©=24

Employes's action agninst employer pd
athers arising from termination would he
exempbesd from pormal cose  mEnagement
procedires and diservery procedures, upon
isumnes of prefiminary injunetion prohibiting
employes from pursaing clafm against em-
plover and others in state court pending
artatration of clems pursuant to srhitraton
sgrreement; employes's alleped need for ds-
covery in order to develop evidencs (o prove
claims was notl extraordinery clreusniasce
that would permit diseovery in aid of arhitrs-
tian, and employes accepbed risk of obtalesng
lese diseovery than woold be ovallable n
court when employes accepled arbitrabios
elanse

Jan T. Chilton, KEristine H. Kim, Sevoras
5 Werson, Han Frenesiseo, A, for Pettbon-
.

Fﬁil‘lhl""‘l A, Fraser, Fﬂ'-‘.'l‘.ll'il:'tl A, Franer
Law (fices, Sansalte, CA, for Respondent

(FENION AND ORIER

ORRICK, Dhstrict Judge.

In this sctlon, petitoners Prograph Inber-
national Inc. “FII™), Prograph, Inc., Phetor-
s Ineorporuted ("Pictoring®™), Philip Cox,
and Paul Davies move (1) to compel respos-
dont Ralph Barkydt (“Barhydt") to arbetrate
all dispuotes arsming from the Lerruinabiin of
Barhydt's employment by PIL (2) for & pee
liminary injunction snjoining Barkydt from
litigrating: his cloims Jq_m.inpl:. them prnr.l.i.l:u.' Hig
hitration and the Sin of azy
arhitrution ||'.:.';|r|i.P|ggej."4 of 1:Qhxl= this
cas from the Court's normal ease manups-
ment procedures.  For the reasons horpinal-
ter get forth, the Court grants all of petition
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(in ar abouat .].l.r":l.lr_'. i g ||.:|:"E"|:-\.'.II el
PIl entered into a written employment
sereetnent containing arbitrution and medis
inn clmpses. The clagses repsd in relevont
part

160 Dispute Resolution

in) Mixdiation

i) _:5_'1:..' -|ti;-[|li||' ar defferenic
the parties in

Bietwren

cannection with this

srrepment shall be referred to non
hinding mediation
L] L L] L - -

{iiid If the medistor fmils o mesalee Ch
dispute within one day, the matter wil!
bee relerred to wréitration.

Cox Decl., Ex A &t T6.)

{n Seplember & 165, Barhydi fled o
complaind in the Supernor Court
County af Marin, Case Mo, 163347 (“Muarin
Astion”), agninst F'l] and the other pebition

for the

pre i this metion, a8 well as agminst other
jafonclunts. (Kim Decl, Exs, B and C.) Ha
riydt alleges canses af action for bresch of o
written contract. bl fmith breact of an em
ployment agreement, demand for an meeount-
ing. frandulent comveyanes, breach of o Gde
gary duty, intentional infliction of emaoticonal
distress, fraud. and deceit.
miber abin that PII werminaied him withoot
camse on Mareh 12 19564 and bresched the

Berhydt alleges

employmment contract by faillng to pay him
n,prm]:i_mml}' 50,000 i soversner poy, e
required by paragraph 11.01(bH1 of the em-
ployment agreement.  Harhdt P U
rately alleges that defendanis n the Marin
Action breached their fidecinry duty to thi
sharsholdera of P11 h:. .’H.JL'M.' to discloe
thisir sEparEte financial deslings through Pin
torias, In which they allegedly enp@ed) for
personnl profit at the expeose of L ehare
bolders. Barhpdt also allepdg gfin assets
were frapdulently comveyod froaen\BPT o P

AT

S,

Petitioners filed =il in this Court on Feb-
ruary 20, 1908, (Thay Weeh an arder (1)
cumpelling Haghydt 8 arbitrste all claims
agaanst thenfum the Marin Action; (2) enjain
ing Harhgds \froen litigatng those claims in
the Moivin Wellon againet petitioners pending
h‘l!i.L"ﬂ.[,ll’_ln {|r||_': o FIEASEIN ol iny arhdtra

IS, w, BdAuiiien uri

195

WY

Ceom awenrs By this Court; ane (5) Cxempting

this cose [rom the usisl cose imanagremel

A ] ff IBEFEETY DT s

The parties have stipulated to arbitration
of Harkydi's clabma aguinst petrtoners, with
i onie-day m -'|i|.-||||r 1"|1.'|-.i|!'||_' arhitration,
[Ron Stipulated Order Compelling Arbitration
fled  simultaneously
Opinipn.) The parties hove nk=o
stipulsted o certmin discovery, which 18 o
take place after the medistion sl prior to
the mrbitration. (/o Harnyet, however,

(“Stipudated Chrder ),

with this

alsn argues that (1) all parties to the state
rourt metion should be oeladed I the arti
and (1) that Barhydt sheuld receive
the benofits of the discovery provisiona aof
this Court and, therefore, the exse should not
T T

LIFiLEH,

tst Exemmpted from s PR
In the interest of compleieness, the
Cogrt meues this Chineon and Chder addresa-

Court by

thiTes

ing all issues brought before the

prtitinners

Petitioners that s “Wristration
agreement s enforcephde Yy Wods Court par
article 11 of thet

Comsention aon Ehe E'I;eqm-_[p'.li-un and FEnforos
ment af Foreigf Acbigral Awards (“Comven-
The prties have stipuiatod that P11

suant Lo :.-r"-.llll :"";il-.l"'lr

tinn™)
i 0 Canafian garporation and Barhydt is a
timem f thedfnited States, residing in Cali
forpla \NAFSele 11 provides:

fwluch Contracting Stote sholl reeog

e an apresment nowriting ondor which
Lhe parties undertalo to subemit W arbitra
ton all or any diifferences which have aris-

en or which may arisss beEtweesn them o

reapect of & deflned legal relationship,

whether contractunl or ol, concerning a

suhject matiter capable of settlement by
artatration
Z The term “agreement in

phadl helisle an wrbitral cladse 1 6 coh-

wTitng™

tract ar an arbitration sgreement, signed
.'|.|.' thyi R i & I|'.||'|--i 1 AN -l'\..'.'l.l,l:ﬂ-l
al betlers ar Lelsgrama.

L The

wher

eoart of o Contracting Sbate,

soiveed] of an metion im 8 matter in




bt

respect of which the parties have made an
wgrreement within the meaning of this art
ele, shall, at the reguest of one of the
parties, refer the purties B0 arbitration,
unless it finds that the said sgresment is
mall nnod vesd, (soperabive or eapabee ol
|‘r|_'||:j_r [ll'.".-l:lrl'l'.lll‘l

"

Cannda and this

Convention, art. 11, attached to 9
§ 201 (West Supp. 165,
United Simtes are listed ne simatories-al the
Convention. Ses fd at 518-19.

Bection 8E provides that: “An ‘wrbfiration
ngreement or arbitral awand nrting outl of a
|e=gral n'lu‘.ll'-lu-!1||.- whisther \eontractual oF
mot. whirh i@ conside™Si & rommerciul
fafls peder the Capvention ™ 9 [1.5.C. § S
Section 30 proddes, thatl the district coorts
shall have ofipital furisdiction of an action
falling undew e onvention, without regaed
to theCamoonmt in econtroversy. § UEC.
g A

(=il Artiche II, § 4, of the Convention
“pposes & mundotory duty on the courts of a
Contracting State to recognize amd enforee
an wgrrerment B urbeirabe
1 H'ﬂ:’lliﬂliu |'-r.'|;||'n1"|‘||'|lllll AQEeiea, e, et
F2d ufiil &b (likh Cir1ted), When nsked
to enfores an ST 1R under the Coneen-

Huey ©

ton, the Cowrt performs a “very Omited o
||JLrIl."' io decide the following four gquestions
therelnafter refirred o =8 the “Riley fac
mors"
(1p Ls wrikng to
arhitrate the subject of the dispute?
(2} Does the agreement provide [or arbl
ration in the terriory of the smatory
of the Uaovention’
(A} Dhoes the apreement artse oat of & legal
refntionship whether contractual or not,

Ehere an ugreement m

which {s eonsbdered as commercial?
(4] |s a party o the agreemeni nol an
American citizen, or does the commer
rinl relationship hove some reasonable
relation with ane or mare forelgn states?
S8 FXFY wappdd; Leges v Coromiche Rogna 684 F.2d
' 154, 18657 (1st Cir. 18820 “If these ques-
tioms mre srswerved o L aMirmetive, & coart
in revired Lo order arbltrathon™ onless the
finds the sgreement to be null and
void, noperative, or incapable of betngr por
Riley, 060 F2d ai

COurt

[Tl S (oliaticn

#28 FEDERAL SUPPLEMENT

omitted). The/UCburt-frw exnmines the Bi-

iy fuctors

That iu'r.jl'u hove stpualated that there is &
wrilihn apresment to arbitrste. The oaly
quesition. i whether the arbatmibion agres-
miEnt covers all of Barhydts elaimas, and
whether it can be wpplied toall of the doefien-
dants in Barlydt's state court sction. The
Court will address the scope af the arbitrs-
tion agreement later in' this (pinion

ik
(=

4] The arbitrotion agreement does not
eypressly identify the forum for srbitration,
The Ninth Ciorul, brwever, hos affirmed a
district sourt's decision to compel arbitrstion
in the [nited States gnder the Convention,
where un international arbitration ciuse did
nol state the place of which arbiiration was
L Ofrur Bk i I'-I:r:I'iI'l g Chtma Nati
och, & Equip fmpord & Ersport Corp, 515
F2d 247, 260 (8ch Cir15%87) ("o the sheence
of a term specifing loeation, a distriet court
can only order arbitration n s district
[Slection 206 [of 9 US.C.] dss nit permit &
eomrt Lo designote a foreign forom whes the
agreement fails to desigmate & place.”)
Moreower, the parties have stipolated to arti
tration in Californin. Thus, this Coart finds
that the arbilrution agresment provides for
prvitration in the United States, & sgmatory
country af the Convention. g X3 °F

o

&, 6] Section 202 provides that lepal redn
tnships considered as “commercial” inclade
“n trinaaction, coobtract, of agreement de-
seribed in section 2 of this Title” Section 2
privcides for enforceability of a written arhi-
Lritlsn pFovIsiGn M 3 contract -E'.'!i'l'i.-l-!ﬂlliﬂﬁ i
transaction mvolving commersn.” 9 ULS.LC
§ 2 BSecton 2 applies to all contracts b
Cangresa could regulate under the full sasep
o s Commeres Clainse powerd. Allzegd-
Bruer Terminiy Con v Dobeon, I8
1156 B.0L 2534 B3040, 130
LB 2d T (19496) There can be no dowbd
thut the contgpitedeSiaids and Barhyde
imvalving --uu-p_-égéterdflmmi States. citi-
pen working in this country for o foresgn
parporation. involves intersiste or foreipn
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pomimrie.  The parties have so stipulates
Thas, the Coart ks that Lhi
apresmiont arises out of o begel relstionship
that & copsiderod commercial within the

menning ol the Lonverton

nrbitrathor

The parties have stipuinted thot Pl & o
Canadian sorporation, eorporited n Nova
Seotia, and with its principal pluee of busi
fumr there, The Loart finds that this proog
of [l LEsSl 55 chEar!y met

(7] Having answersd the questions in the
Riley factors in the affirmative, the C
pursannt. to Arthcle 11, § 3 of the Comvention
refers the parties to arbatrution, “Enless
the said agreement is null mnd vosl, nopers
tive or menpable of being performed.” This
language & o be interpreled orrewly “u
pncompase ondy thoss sifopbions—such &=
frapd, mistahe, doress, and waner—thal can
be spplied neuwtrally oh an irternationsl
Ledes, G4 F.2d st 187 (sitation amil
The parties hove consented to arbitrs
tion. The Court finds that the arhitration

wpresmant i legndly effestive

H

The Court arw Lurms o the seops ol
The strong Fed

.11
e arbitratsn aEresment
gral policy in favor of arbitrution applies
*with specinl foree in the field of intermation
il eonmeree”  Milwsboshi Walors Cor
?ﬁ'.q!rrl".':r._:lw.lrr\-}'.l.-pmru.'.l'l, f'me, 473 LIX 614,
B 106 500 D46 G866, 87 LLEd2d 4484
(5], The srhiteution spreement provides
for arbitention of “{alny dispate or differense
bebtween the partiss in connection with LS
ypeement.”  (Cox Decl, Ex. A) This Court
must dedde whether all of the claims jgiRst
petitiomers in the Marin Action fall #ithén the

‘.n- of the arhitration elsusn
n Mitmabdaki, the clunse ai iswpe provabed

lor srhitration of "ol @smites, soRtrocer-
i, or differersees whish may arise botween
[the parties] out af ot ES°relation to” the
parties’ internatogal apreement for the sl
of wehickss ATN\UE mt 617, 106 S.CL ut
2548 (internal\ giotation marks  amitted)
The Supreme Court held that this arbdtrution
clume was broad enoogh to reguire that om

BARHYTIT

1996 |

INC. ¥ Yy

BgrElnsL the other b

HL v

piurties’ anbliros] claieme

spnt to arhitration, /o

o, 106 S0

Thic Cowrt alsa stobsr
sofar os the allegotions dnderbfing the st

tary clabms touch matiers oowered by

|agreement ], the Cogrt of Appeals properly

faprnr of priwmtroteity.™

resalved any cdeghis i )
Jed wi 624 n 189 105 S.Ct. of H5E n 14
evtation oamitied)

In S Ryan & Somns fne w Rhome—Poui-
lene Tertile, 5.4 S F.2d4 3156 (dth Lr

1985, the Fourth Clrealt examined bangangs
very similer to that ot ssue here, There, th
arhibration clatse [rave ied for arbitration of
5]l dispuies ansingr i cornectnn wth the
cantrnet. fd =t The

mrhitrition claise b Uhe per-

distritnrtion Wik

hige_Lia]l vl erier
foaned that thi
EFTEETETL

f EORSTr-

Hes"  prodoet
hrand emnaEh Lo cover jlleFsians
party's b
arbitratho lan

that recommended by

oin# Thi

acy to destroy
eoart noted that the CLAIER
riape conlormed
thsi
and thot 1

must be constroed Lo encrmpass & o
The? recmm

Imternational Chamibser ol Lommerps,

arbitrahle issees
not. Hmif Sebfiraton
ar TR Nefnance ol
wyery dispuie
ciprmficand

S il
mended cluose diss
thir Bteral interpretation
the comirmct. 11 embrages
between the parties g -
to L

thie label attachedhen e dispuate

relstionship chplvact regurdiess of

Tl

j'q.!'l-|!||'_.,"' 1M |.|.,|,.r,|I the brond constroction of
nrhitratiop tlames
Mg, l.l:.- I""lurl firith ::ll|'|I'||'- whirthier all of

infernational arres-
Barhyde'® claims fall within the seope of the
nrirfLion clanss

5] three  clalms—I[ar
vl faith breach
ntentonal nlliction of e

iz b | 's ml

Barbvets first
brepsh of wriiten coniract,
anid

tonnl distress

il conirmet,

il wlim [Fod
ol eir v

e

leped wrongiul termn W, wdid are

m connischion with Lthe emg TEIETIL
ment. The Court finds

-..|||||_r\.-|:.' withdn the scope of the arbitration

thal s claime fall

clunse, pnd pre ctearly arbirabde.

[, 11] The aume is tue of Barhwdt's

pevpnth and sphth clalms for fraodobentdy

rfucing him to move b Caldormn s
Lhae emplovmaenl

AR inal verskon of the
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freimenl. |‘-u:|'|_'; it does not cluims that he
was [rugdulently induced mio signing the
arfntraton cliise, bl Chal hbs eolered Ao
the employment agreement, a2 & whole, only
beenuse FIT and the other defendants con
cealed from him their mtent to beesch the

agreement and fire him a8 soon as poasibles
(Kim Deed, Ex. B, Am.Compl. T 83-66.] W
clidim of frandulest inderement to entef it
i contrarct thot happens to contain g wristrn
thon clause s i b graletyed W
arbitrabon. Preesg Pooad Cofn NS lood &
T e .'lf'l,' Lo, ok |'_"'\-,_ M ekl h':'

8.0t 1RO, 1805-06, 18 REAZIV1ZT0 (1987

11Z, 1]

il action  are

Th= Z'lluJ'.'h, M., and sixth csisss
fmor®, problemate Theses
cases of acgifn SHege derfeative claime far
Fratulent cROvEyuneE of mssets from Fll to
Pectoriug, fand Tor breach of fidudory duty.
Thesf elafgs are cloprly bozed on Hartopdt's
=iaiNg’ &= 0 shareholder af P11 and, ac fiest
jrianer, they would seem not o fall within the
R of the Thi
fifth clmim, however, expressly alleges that

ICLDETUE

Arfirabsnn agresment

& the sucoessor-in-interest or ns
limbile for the
ohligations of Barhydt’s employment agree-
maziat

pgrnase of Pl and ix, Lhis,

The smxth cian alleges that Harhydl

= i |_'_F|||" i g -:. K -.- |.'. g BT |". I||I I"1'||||-_l.'-
maenl gFreemenl and =, therslore, eatitled Lo

[

EHIEHE e Dha

frundulent somveyamee

bring u :
: imtertwined with, wnd

Thesi
n sonmecton with, the smployment agres
‘\1I""lll'|l'r_ 'I-:.'.r'i:_'.'rlr dos miint '|h_'||'|’" ¥
these cluima being sent to arhitration. Thus
the Court fnds that these chulms will slao be
The Court Ands wll af
Barhydt's claims fall within the seope af the
wrhitration agreement

el

nriitrn et that

[14]

Court

The
to distermine tho parties thot most

=1 A Irtration
of contract and & party cannot be

remenininge  Bege  befors  the
partcipate i the arbdirwtion
iB 4 maatier
reugimred Lo submit to arbitration nny dispote
which ool afmesd B0 0 Bubmit”
Uimited Steetnerkers v Werrior & Gulf Nop
HTd, GEE S0 B0 134T,
1406 (1860). Clvioasly

EIFTIROreEE ol the

nE Nas

.:I".-l_.... e, 6L S
1968, 4 L.Ed.2d

Harnvdt and PLL the AT~
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ployment agresemefil,) miast b ordered Lo g
bitrude “'.I.]"'l:-‘l‘ll'& elims apminst PLI

The MimthCircuit has held that, parsiss
to the\girney federal paliey fovoring arhitr,
b, “nifsgnsiorses of arbifration sere
meats, may be hound by the agreement i
e, ardinary contract and sgency prineTples
Eetrzin v, Prodenfiol Bocke Secwritien, T
HE F2d 1185, 1187 fMth Cir1986) (stathan
omatiedll. In thal cmss, the souert affirme
the district court’s dismissal in fivror of arh
tration and rejected defendant’s argument
that kis clums agains=t employess of the sig
natory of the arbitration sgresment were n
artitrable. (ther couris have abso held tha
& nonsignatory officer, agent or represents
twe of one of the parties to an arbitratics
agreement may compel the other party
arhitrate cluims agninat khim or her srising
from or tn conoection wilth that agreesnent
Eee, 09 Pritzker v Merrill Lymeh, Pieres,
Fenner & Smith f'me, T F3d 1110, 1181-2
(3d Cir 19E) (ertutions omitted) ("Because 5
principal is bound under the terme of a valid
artitrition clanse, ite agents, emplovess, and
represeatatives are also coversd onder the
tarms of such apreemants ™)

[156] Petigioners Cox amd Davies are den-
ified in Barhwdt's complaint pe divectors af
PIl. Barbwit expressly sllepes that Cox snd
Davies took acts that made them Hable for
PIl's alleged breach of the smphoyment
mgreemient,. (Rim Deel, Ex. B, Am.Campd
™ 2Tl and (£), 32, 35, 36.) Thus, the Court
finds that the srhitraton will nelude Cox
and Davies.

[16] The Coort now torms to petitboner
Prograph Ine a wholly owned subsidiory of
FII
AL I|-l|'..-i|e'r..u|4:-r;.' COFprtonS Lo cumyped
arhitration under arhitration elees signed
by their corporate parenis, subsadinries, or
affilistes, ot |esst when ithe allagations
apuinst the nomsimatory corporation do not
differ sobwtanfmlly from those agamsl K8
signatory affiliste, Prilsker, 7 F.3d at 1122
Hurhydt sllepes no particniar  allegabons
aguinsd Prograph Inc, lumping it logether
with the peneral allegations against all defen
nited Statesms sgminst F'ro-
graph Ine (8l Qubstantially from
hi= alleystions arninst PIL The Coart finds

Apaney principles have been beld b

dants
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ghot the srhitration will melude Prograph
[

[17. 18] The remuning petdoonsr 18 Pae-
forius. Barhydt alleges that Pictorios i= the
*dy focdo suecessor in interest™ to FIL and
PiTs alter ego. (Rim Decl, Ex B, Am.
f.gr:l-:, mr 2‘?; j “..I;"h.l"l peeks o hald
Pictorion joinily hahle for breach of the em
ployment contract. {fd af 12, Y50 Nonsig-
palery puecossors ond alleged alter egoe are
entitled to commpel arbitrution under clmses
ggned by the corporabions whoss linbalties
they are alleped to have assomed. F""ifl'r. T
Fid at 1122, The Court fmds that the arbi
pration will inelude Plotarius. I.-;‘

Mova Seotia Mumbered] Company HA0ESL
m Bot o petitioner to the action before thi
Court. Monetheless, the parties have stipu-
|ntesd that the wrbitration nchsde all claims
botweien iE and Bortdi It i mot chenr from
the Stipulsted {rder that the sgnatories
have the nuthority to bind Nova Scotin Mam
ke campany S430685, IT the company
kar A objection to taking its cliims o arto
tmbon with petitioners and Barchpdt, howey-
Br, the Court, las o :||'|_i|_||'|‘,'.||."| rithaer

(18] Barhydt argues that i arbiiraton s
L Fm—ea_qj_ all of the remaining parties to th
er mrtion also shoald be required o partic
Hpate. He cites no law in support of his
grpament, but argoes that it would be more
peoevenbent o henr all of the claims smong
the parties in ome forum. The remaining
defendonis in the state acthon are: Thomas
Pistreylowski & direetor of PI1I; Gordon
Ball & director af PLI: Jeff Walleher, a
divectnr of PII; Coopers & Lybeund, Lad,
L. Haskell Crocker, u director of FLL; Vi
mac: und Hroee Johnstone, on apent of, .

mac. Barbydt alleges that all of thosg per-

es 3 papentind Eo remolvingr Lhe NGNS
I'I:I.i.‘ his Liwsudt

Prlitiamers H:\.Ernlﬂd that theUourt cxnnot
order Lo arhitration indbAdiald and sorpora
toms that have not beeRwmilned as partics to
the action in this Chdrs\ihat have ot been
mrved] with progtss) and have oo been
e io be sulfect to this Coart's personml
mrindistion. Moreover, Barhkydt has not

INTERN

Le ms VIS Flisoppe 96 (MABE )l

IMC, v, BARHY DT
19
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shown that these parties are boand By any

._"lr|l.':||".|..1| :|_r"|:|r:|:.-|'| :"i;l.l.-l'

120, 210 The Court fncds thal the resmdin-
ing defondonts in Borhydt's stobe court ac
tion carmot. be compelled to partispate in the
arbitration apainat thedr wishes
Motwithetanding the [ederal policy fa-
vortngr it. “prbitration i 8 matter of con

tract and a party cannol bE required D

-\.J:'I_'"_'l B0 AFNCFNDOn &Ny -i:-rl:l-.a' whirh ko
has mot mprecd so Lo sobeit"  D'wited
Steplworkers v Wormor & G VNoong

o
14,

We cunnot

tiem Co, 363 U8, 574, BEE 30 B.CI
1853, 4 L.EdS2d 1408 (1960}
expand the parties” agresment to arhitrate
n arder to achieve greater efficiency.  Tha
Federal Arbitrstion Act “requires phoce-
mer] resclotion when necessary o gove
effect to an arbitration spreement” Mo
aen M. Come Memorent Fospelod = W e
N Comatruction Corp. 460 115 1. 31 108
50O 927, 989, T4 1. Ed 24 TES {1883].
Tracer Ressoreh Corp Nitigmad Evetl
Eprp. Cn, 42 F3d4 1292, 1794 (Ot Cir, 190N
The het stnge Bgart
asction were fres to join in petitionere Mmoihin
to compel arhitration, Presusmabbf thi s o

remmmining  parties in A

reason why those parties huvia ndtsghosen to
do so. This court may f~enter them to
arhitrate o dispute thaythey de not now wish
to arbitrate snd thakt ey bive not previoos-

¥ agrreed to arbitrate

[22] The uniefSmate result in thi= action
iz that thd betparis ol Barhydt's action muast
procest sepurately. This Coort has no dis-
eregion to order otherwise. The Convention
explicitly provides thai when the Court finds
an apreement o arbitrate within the mean-
by of the Convention, the Court shall refer
the case to zgrbitrntion. Comvention, At 1L
| Moremvier, “an arbitratisn weresment
must he enforeed motwithstanding the pres-
ence of other pErsnds whi siFe PliFLlEs LG Che
underlying dispute bat ok to the arbitration
ngreement,” Moses H Come Memorol
Hosp, 460 115 at M0, 108 5.0t at 989, The
Court finds that this action will procesd to
wridiratian with all peltlaners In this setion
und Barhydét, bot not with the obther defen-
dants in Barhvit'’s state sction unlese thoss
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parties 80 desirp !

L1

[H] Petiioners eeek & preliminary in-
Junction enjoining Barhydt from pursuing his
cluims aguinst them in state court pending
arbitration and the eventual confirmation by
thes Court of any award entered in the arhl-
tration. Barhydt doos not argoe against on-
try af an infunetion.

Becauze potitioners would be irrepfgabiy
harmes] if Barhydt were permitted tcontin-
un litigating these claims in stats Siertwhile
the same claims are being @hitrafed, this
Laurt grants petitioners” motior o’ prelim
mary imjunction, PetitheSee okl lose all
benefit of the arbitrotien Sause if they wern
required to simulteisgly litignte thi=s setion
Epamel pelifioners, i sialke coure ]1=.|-|-._',l-'|". =]
bereby enjoified fom Btigating his clalms
Rgainst petitivhens’ pending completion af the
arbiltrution, @ed aifirmance by this Court of
any grhiPrafan awwrd

Iy

[24] Petthoners request that this case be
exempled from the normal cass management
procedures amd dispovery procedures,  Peti-
tionere argue that by referring this casze w
arbitration, this Couart’s job s finished, at
least unti] confirmatéon of any arbitration
awaril.

Hartydt arpoes that he woald be sovopnfy
prejudicnd i be were preveoted from aking
digcovery. [Mscovery procedures, however,
are mot avaltable in arbitration procesdings,
absent axtracrdinary elrcumstances, or an
express agreemont between the parties o
Willlam W, Schwarmer, A
Wallaes Tashirms and James M. Wagstalfs,
Califormia Prctiee Guide Cisl Procedurs
defore Trial & 16:115.4 (1554) Barhydt's
allegred aeed for discovery in order to devel-
op evidene# Lo prove his claims is not an
axtraordinary circumnstance that will permit
discovery in aid of srhitration.  “Whatever
hardship may be camsed to the plaintif¥ if ke
obining less discovery than woukd be svail-
ahde in Ehis court, he scceepted the riek of

permmit discovery,

1. The Court notes that petivoness and Bartnah
have stipulnied ifai the remmaliing delendants in

33 FEDERAL SUPPLEMENT

being placed in thet position when he sen
ed the arhioratlon plasse in the Arrnemen
Lewin v Ripgle Mrit Mills, Ine 3
F Sapp. 576,8801-81/E. . Pa1578),

The Bofwt uotes that the Stipulsted Ordge
permits o Emited amount of discovery to taket
plétg priar o arbitration. The Court, othepe
wise - grants [.H:"JLL-:lnl:rﬂ' motion to enelude
i case Prom the normial csse TN Ement
and discovery procedures,

Apeordingly,
IT IS HEREBY DRDERED that

L. Petitioners’ motion to compel arbitrs
ton is GRANTED. All elaime in this action
against petitioners are reforred to binding
arbitrution in aceordases with the terms
the parties’ Stipulated Order compelling
trution, filed eimultanecosly with this Opine
sl The arhitration will not laduods
parties who have not expressly stated thelr
desire to arbitrate their disputes with B
rhydt.

£ Pelibiooers' motion for preliminsry
junction is GRANTED. Barkydt is hereby
enjiined from Gbigating his claims agaised
petitioners pending completion of arbitration
and the Court's confirmation of any arbitre
tion gward,

1 Petitosers' motion to exclde thn as
o from the Courts normal case mansge-
ment procedures is GRANTED,

the sinle sjom may join the arberntaes o ey
“=- - United States
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