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From this evidence, this court has already
found in it July 28, 1994 opinion that Bank

L] [s entitled to judgment ngainst each of

the plaintiffis for the full amoant of principal,
interest and attorney's fees due under the
loan apresments, Note, and guarantess

[T] The court. i addition rejects plain
tiffe' request for additional dizecvery on
Bunk Leumi's attorney's fees and ealenlation
of aeered interest. Plaintiffs have been Eiv
en coples of bundreds of pages of CIMTp e
Plaintiffs da/mak
contend that any of those records is inpc-
rate, ar that any of the services aoieaut-of-
pocket coste rellacted there are anrpsonable
ar unneseasary. 'With respost™n bhe cileals-
tinn of nerrosd intepest B Rachel Hergsahn,
plaintiffs do not provife s @ilfferent fgpere
whieh they propose =5 coreefl or palnt to any
specilic errors g \Ber caleulations, ‘This
court even extgngid.the invitation to plain-
tiffs" to algorais\upon the hosts for limited
ciscovery hot plaintiffs again falled to pro-
Vil e a'l'lll.lﬂﬂl-' for such |ii_-||_'||'.d_-|—_. Tharr-
loge, B court denies plaintiffs’ request for
WPy on the sue of attorney's fees and
POSLE,

time records and ievalces

LConclusion

Far the reasons set forth sbove, defen
danis’ muition s granted for reasonahle atior
neyv's foes ond cosis, From the defendamts’
papers, this pourt awards $250 8001 96 in at-
$EE TG0 I eosta Inm
saldition, this eourt swards seerusd inberes
on the loam of .*h'l.?'i"_- 1T

tarney s feen and
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; SUPFLEMENT

FPAN ATLANTIC GROUFR, ISG., Plaintiff,

x.

REPURBLIC INSURANCE COMPANY,
Defenedant.
REPUBREIC-INSIRANCE COMPANY,
Fetitimner,

L]

FAN ATLANTIC GROUP, INC., Pan Ai-
lantic, Inc.. 1.5 Copital Inssrance Com-
pany, Pan Atlantle Investors, Lid, Aros
Reinsurance Services, Ine. Goldstrect
Svnilicate Corporation, Pan Atlantic Un-
derwriters Lid, Pan Atlantle Reinswr.
ance Company Limited, Pan Atlantic In-
surance Company Limited, and Aros §le-
insurance Services Limited, Respon-
dents.

Mo W OLITY. 7723 (DLCh.

United Staies District Cowrt
2D, NMew Yark

Feb 10, 1095

Heinmirafee® syndicate brought siate
eort netion ngninet member for bheeach of
contract and tortious mierference. Member
brought special procesding in aid of arbitra-
tae.  Syndicate removed cases, and member
maved to remand. The Distriet Court, Coie,
J., held that: (1) removal petition was un-
timely filed under statufe on remaowal of cases
reliting to arbitration falling under Comien
tinn on the Hecopmiton and Eaforeement af
Foreken Arbitral Avasds (2 no eeeptional
circumsiances existed to justify removal un
der All Writs Act: and (1) civil rights remoy
al provision did not apply.

Motina pranted,

1. Removal of Cases ==107(T)

Removing defendant has burden of es-
tablishing that ease s within federn] court™s
removal jurisdiction, 28 [TECA § 1ML

Z, Remwovel of Coses &=107(7)
Burden of nrving) fited States s
dietion | oo party sacRf" BPTE

T
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wal, mot party moving for TeTiana

SCA §§ 1641, 1447 2k

Removal of Cases S=]402

Where federal jurisdiction an S—

|2

ghtful, action sheuld be remang.
S.CA B 4L, 1447

2N

Removal of Cases =T 1)

Remaval of ease imvolving sinndug,....
tration under Cameentlon on the Rserigen
g and Enforcement of Foreim Arbitral
mrds oecurred after state trind om gegjn
confirm arbitration wward and alaly pp,,
iogial relief and, therefore, wss Untimeedy
en though stnfe court resered docijyy i
ri of appliecation for confirmation; 1 ey
it that entirety of rebefl soapht eonkl e
unted to trial, trial had begun, znd Juslg
b had been purtmlly rendered befire
wal, and allowing removal after Bilpgt i
mierile had been joined, although pm

(e tlfs]
stid, would ondy work to give unfale tet]
J adwantage to removing party, 9 USCA

200-208; Convention on the Eeeugnlifon
il Enforeement af Foreign  Adbiies)
wards, Art. [ et seq., 8 US.CA § 20 sl
N McEnney's CPLE 7502, T50a), THEl

% Arbitration =3

Furposes of Coovention on the ecogmi
o and Enforcement of Foreign Artdlral
vwards are enforcement of wrhitration agpfe
wents and enforeement of  arbiewbiSg
warde. 8 UESCA §§ 20-508; Cogveniiin
n the Recogmition and Enforcement of For
Fm Arbitral Awuwrds, Art \] elN\sg, 1
AC A §F 501 note

. Removal of Case® &=791)

Any lederaleqnuedtion jurisdiction cnf
eyed by applicabiity of Conventien e the
tecogrition@ad\Efforesment of Forein Ar
ral Awish wis prosent from cemmenee
oent ﬂf.!]kﬂr'l:ll Fl|T|-|"|:I-|'\-|‘|||-|Lr in sigbe pnari al
ne{ D arhitration, and, this, notiee af My
ghovus not timely filed within 30 daym al
Syeral question arising. 9 USCA §§ 2ni-
i o8 USOCA § 1448(hi: (Convenah &
he Reeognition and Enforcement gf Frelgm
\rhitral Awards, At I ot seq. § US1-A
Bl mota,
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7, Remod! Of Cay o)

Thet relacal Py al ‘I'|':|"r.l IHI.EL o
conficting Judime, feddery]
ol LR "J.-\1 |.I|..||,|!TI I"--'I."I.'n

g appilicay, | 1 AN i;‘u.-l- -
ove HBLE COUTt e Moty
lrab_nlnr L e q.l.ld# |.-I'\l|_.|. i

yforce LETEEment 4oy ekl Prands
lI'I'! did mothin T '-.-u.l-ri“ h fed"-?ﬂl

et pciins, o o, allatic Flh-l:. of |5
n-r-..-m'r U Emen |, o .“J S0 a
§ 166L; B USCA 1 “'. iy TR

on 15 Recogrdiion anil I.||$F Ol af Fag.

plpm _|'l.r'l:-!I'.|| ) . M{I i . B
USCA. § 201 g

Ser  publicaij;, W “h# Phrime,
|ur sihier juad =] ee— ] ||I|p,.q'_l
imitsans

i Hemoval of Cusrs 2=

Civil I'I|'|||:.| Fttiii m) H.m'"" -'ﬂ- [ 114
apply 1o TEIRRDTnee wy Y el that
atabecourt nftnehmg orejoriiiiod dorul
rights on equality of |8 Bvdscriml-
natorily applying ,|||‘1.,|,'murirl|_1-u L
[nrogmeTs: provimm \a ;nﬁ only i fnd-
eral officers and P Jurinunl BELERG sach
afflenrs  ini |:IHLf|1h||.|'||'|' i their sfMeial
doties. UURCA 5 488

MoA'wriby, fghes & Likoa,
[l Dallss TX wod La M. Sabmon,
B Zanderer. Fllemhey Frisdier &
5!'.111:. Bew York Clay, (o gaintife-resjuaf-
=t

EBen Woodbary, Wilkaa L Persy, Chad-
bourss & Parke, New YaiCity, for defon.
dant-petitioner
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Coart. The first action was
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f New York (thi
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Hepabae™) im 15801 ki
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SHepbember
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fuction ) precial
protecding in ad of arbstratson, was
meneed by Republic in Adireh od JEHKE, Ak
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-” v =mo
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Arlian and the
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Specizl Proceeding ware oo,
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On Octohen4, 1064, B
."';"'l .‘g. I e ﬂ'-'l.lrll'_ to condirm thiss

msued tao nwnets,
in Cetoher 20, 19494

> movedd, m the

nwnrils

TI:“I—':-. as noted above, on Oetober 255 1994,
Pao Alantie removesd thi
te\Special Procesding to this Cowr

e —

Republic mow m
Eilsie For the
15 EFramnke

rensons given below, Repub-
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remanded to the Supreme Court of the Sta
af New Yark
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agen Jogaary 1 T, pursant to 0 Memn-
ranfam This
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oo York (the PAG Action and the Spe
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B. The Southern District Actions

The three Southern District Actons in-
vobre severn]l different elalms. The action
fled on November 8, 1991 (91 Civ. To80), was
broaght by PARCO against Republie for
breach of & Trist Agreemont. HRepublic
counterclaimed, infer alin, that PARCO feelf
had breached the Trost Agreement and oth-
gr related agreements. Republie moved to
enmpel arbitrution, and by Dpinion &nd Or-
der dnted Hd._'.' M, 1962, the Honorable Fab-
ert P. Patterson, to whom the czse was then
pesagnesd, granted Republie’s motion to com-
pel arbitration of the dispute. The HELHIR
wail reassigmed to this Court on Beptember
i3, 15994,

The diversity action bled on December 11,
101 (91 Civ, E362), was brought by Repuohblic
aguinst Atlantirn [nsurance Company, Lad. &
Salish insnranes company that participated
,‘p:- Symdicate, for -:I-r-nlmlln:lr_'.' reliesl and
gpecifie performance of Atlantea’s obli-
putions under o reinsaranee afreement. At
luntica brought a third party comploini
apuanst PAG and PARCO, which |n turn
brought third party crossclnims agminst He-
pablie. By stipolstion and order filed on
Decemmber 1, 1992, the Honorable Clorles 5.
Haight reforred PAG's and PARC's cross-
plnim= tn arbitration.

The diversity action fled on February 14,
152 (B2 Civ. 1112}, was brought by Republic
agninat PAICO and PAUL, secldng a decla-
mticn of rights doder & reinsurones agTes-
meat and an_order compelling arbitration,
Hy Crder doted June 11, 1562, the Honarahis
Thamas P. Grissa stiyed the aetion pendip
e memclulion &l the arivbration

| of the matters referred to arhitfutifn in

Southern [striet actions ware sabmiited
to the AAA Arbitration pangl diseussed be-
Jow

C. The PAG dclionand the AAA Arhi-
tratiomn

In the PAS Action, fled in September of
151, PAG brought sull sgalsst Republic In
the Suprems Court af the State aof New York
gleging tortions interferonce. On Septom-
ber 16, 1581, Republic moved to compel arbi-

tration of FAGE clnoes Lhe
Mamarsndum of Apreemen

While the motion was pending, Hepubbc
fnitinted the AAA Arbitration on Beptember
24 1991, On June 22 1992 after splection af
the AAA pane| and while the motion to som-
el arhitration was pending, the Homorahle
Herman Cahn referred certain motions pend-
ing In the PAG Action to the AAA panel. Omn
September 22 1992, the AAA panel directed
“Pan Atlantic” to place $5.9 million into sn
pacrow aceoqnt pending the outeome aof the
AAN arbitration. PALG sdvised the AAA
panel thiat it did not have the funds svailable
and eould not fund the escrow as ordered
Repuablie arpeed that the eserow should be
funded by all of the Pan Atlantée parthes, not
merely by FAL

pursuanl to

Justice Cahn granted Republic’s motion to
compel arbitration on July 28, 19900, anmd des
nied PAG's motion to rearpue on January(4,
1594, PAG appealed the July 28 andJanb,
ary 13 crders to the Appellate Lresseaon
February 28, 1584, The append/ol, th, July
28 Order was dismised as Witmeld; the
appeal of the January 13 Urder has héen
stayed by Pan Atlambics refnoval of the PAG
Action to ths Courge

I, The Spefial Peéceeding

For severfl Ygogths after the Septembar
I 1997 mefrewe order, all [lr-'ll'm*d'.r.].;:w (]
tweeny/ Republic and Pan Atlantic cessed
pepdigi eettlement discussions. These dis-
cilssione wore obviously unsoccessfol, and
Flefutilie nitisted the Special Proceeding in
the Soprema Court of the State af New York
by fling, on March 6 18958 a “Petition to
Confirm Arhitration Award and for Provi-
sionnl Relie™ in which & sought, among
other things, to enforce the escrow porthon of
the AAA panel's crder gminst PAG apd jts
and affilisies who were
named ns respondents. The Special Pro
eeading was also assigned Lo Jastice Cahn,
Pan Atlantic answered the petition on June
22 1993, alleging, tnter alis, lack ol personal
jurisdiction and improper service of process.

nine  subsdiaries

In July 1993, Pan Atlantée filed o motion to
transfer the Spectal Proceeding to the Su-
preme Court's oivil trial calendar and re-
gquested a jury trinl. FPan Atlantic argued
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thot a fall trial on the merils Wwas nepessary
whether each of the
Respondenis was a proper party to the AAA
Arhitratbon. In October 159603, Repuhblic filed
n mation in the Special Procesding to compe]

in order to determime

all ten Respondents to arhitrate the clalms
paserted In the AAA Arbitratoon,
strike Pun Atlantic’s defenses of |lsck of per-

and W

sonal jursdietion and improper serviee of
process.  In response to this motion, on e
cermber 9, 1993, Pan Atlantie concedad (Mt
FAG, PAUL, PAICO, and PARE( “Sere
proper parties to the AAA Arbitraione and
eroas-moved Lo sty arbitratien againgt FAIL
LIS, Capital, FAIL, Goldstreet, XROS Ine
arl AROS Lid. On Juns I8984. Juarice
Cabn, in o ffty-five gage Spinion, addressed
all of the G | SETEE N fhe pazs, with ang
exception.? Al Repoblics request, the court
reserved] degiglon ob the affirmance of the
AAA papfly tecrow award against Pan Al
lnmtEe pmdin[: Ehe ;'lppl: mmerrtn] resalts of &n
indgpendent anditor's examination of the Pan
Atlaniic v.‘:}'nll.ll'il.'.r hooks and mecords?

Mg his opinion, Justice Cahn denied Pan
Vitlantc's motion to tansler the Special Pro
ceeding to the “civil trial calendsr,” finding
Lhat

the only reliel which respondents ean prop-

erly scel here b an hesr
ing
fufled o radse o iriable j2soe of fact as o
whether [PAIL, U5, Capital, PAIL, Gold-
sitreet, ARUS Ine and AROS Leéd] are
proper parties to thie AAA wrhitration
Lahn held
that all Respondents were properly served

evidentiary

Howpwer, respondents have

Justiep

(Cahn Opendon at 50.)

vig & letier to pn imdividual who was “pn
offiesr or director of each of the Respondents
el personolly controls each of the entities”
(Cakn Opimion st 200 Juosties Cohn found
that PAL U.S Capital. PARL, Goldstreet
ARDS Ine. and ARDS Lid (the “Moving

Respondentz™) waived thelr right to ohject to

5. Juatice Cahma Jane [ 1994, opsnion appenrs
zi Eshibin L o ike Affidevit of Bllen Woodibury,
anid i3 herealier referred o as the “Cahn Opin

& Ai oral srgument on Jume 7, Eepublic
informed the court ihai Kepublic had agreed io
shide by the AAA panel’s request thaa Bepubdic
refrxin from enforcing the escrow award urniil
Arthur Andersen & Ca., retained by the panel =

[

SUFPLEMENT

the nrbdtration by fRlife ke apply for o stay
within 20 days/ o) 2eriee of the original
arhitration dapid@d b Seplember of 1981,
and furthef that these respomlents
I "-..H:|F|J.‘.¢id i the AAA Achitration and
thfer-agmdurt botween September of 1061
nfigl WAL snnstitutes yeb another walver of
thadr right to object to thelr inclusion in
that procesding,

Notwithstanding the walvers, all of the
Hommng Héespondends are porfies (o an
apreemenl Lo arbitrde by wirtse of the
1977 Addendum to the Memornndum of
Agresment, 8 written agreement which
coptning & broad and explicit arbitrotion

Furtkermore, rven aecepting re
spondents argment that the 1077 Adden
dum only spplies 0 those Pan Athantie
entitics that actually performed arderwrit-
ing munagement services on behall of the
PAG Syndicate, respondents PAL AROS
[Ine.l and ARQS Lid. sre proper parties
o the AAA Arbitration s the slter epos af
[FAG] and respondents PAIL and Gold
siroet gre bound to artitrate by separate
agreements with Republle executed on
Jamiary 1. 199] pnd Janumey 1, 1958, ne-
sparctively

I'!ilU.“l'

{Cahn Opumson at 5 (emphasis 3-.|:|||'!j|:-'||.l

Fan Atlantic appealéd the June 10 arder 0
the Appellate Division on July 13, 1994, This
appeal was consoliduied with the je=als ol
the July 28, 1008 and Jamissry 102, 1904 or
dore mnad 18 currently staved by Pan Atlon-
the's removal af the Special Procesding o
thes Caaurt.

E. Pan Atlantic's Appeals to the New
York Appellnte Division
On Febranry 28, 1994, Pan Atbantie nppeal
of Justiee Cakn's orders [n the PAG
Actlan, dated July 28, 1990, and January 15,
Om June I, 1594, the Appellate Din-

gl

5 DL
b Ry

ponduct a fimancial review and sdvise the panel
with respect io certain sccounting snd scruarial
muiters in dispisie between the parties. couskl
|ssue & sapplemiental repost o &8 original repord
ol December ol 1953

%. These W:Il'iUﬁlitgﬂ:llgx?tésnmr:d Repuib-

lic " Towuti GOy i ration; 17 denied Pas
Ailsniics ||:||.|F.?age-.&@fl!4361h:n.'r. (Gl
pel
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gian, First Dapartment, dimrmissed @ anbbne
Iy PAGR's appeal of tho July 25, 1953 order,
Om July 28 1884, the Appeliste Division
siayed the order af January 13, 1951, pend-
ing appeal

On July 13, 1504, Pan Atlantie appealed
Jugtiee Cohn's order in the Spbeinl Prnerat
ing dated Jume 10, 154* On August 25
194, the Appellate Division stayed eaforee.
ment of the June 10, 15894 arder, and consali-
dated its appeal with that of the Janoary 13,
15984 arder, on conditbon that Pan Arlastie
perfect ite appeals for the First Deport.
ment's Movember term,  Oral argument was
scheduled for November 3, 1954, bat dad not
peewr beennae of the Oretober 25, 199 remov-
al to this Court.

F. The Texms Aclion

Apri] 1092 Republie eommenced a5 ae-
in Texzs (the "Texas Action™} aguinst
PAG's parent company, FPAL im which I
pought, infer olin, to enforce o gearnntos
apreement executed by PAL, This agree
ment did mof contaln an arbitratson eloase
PAl msserted counterclabms and five other
Pan Atlnniic companics ntervened in the
Texns metinn, asserting tor elaims apainst
'E',t]luh'li..' antd other third-party defendants,
Republle nonsulted is original elaims snid the
partics wore realipned, with the Pan Atlantie
compankss appearing as plaintiffs and Hepub-
lic sppenring as the defendant. Bepublic
ralsed arbitrability as a defense and moved
o compel arbitrpfion of all of the Texas
elaims
On May 14, 1952, the Homorsble Hagh
GSnodgrass granted Republics motiod. | Sub-
sequently, the Homorable Joe JBEhCHoown
ted Pan Atlsmtle's motion dec. rehsaring.
rebenring, the Honornbde (Cabgnce I'["_'.':‘;l:-n
denipd Republic's motion®to eompel srbitra-
tiom alf the Texas clalmBbpardar dated Juns
17, 199, om the gpesund tEat Republie had
walved its rightdmarbitrute by bringing sa
in Texaa, Judge\Tyeon beld that,

& This ander pepvided that the sis Reipondesis
renisiing the arbitratioe mest achifrabe Usear
clsdma bafare the LAA panel. and damised Pan
Adlantic’'s motion o ramfer the cae o the
ool s civil trial calendar as well aa vanous Fan
Allantic defenues

Az a result of Republic's waiver of its right
to wrhatente, if any, pone af the Plaintiffs in
this lawsuit may be compelled to arbitra-
tion with Republic, except for the Pending
Arbitration Claims set forth in paragraph
1 T
At oral arpument on Pan Atlanties motion
for & partial stay of arbitraton on July 15,
1984, Judpe Tyson indicated that Republie
had “walved [its] right in the Texas claims
amd all the claims in this fwsait, Thers
woild be [a] stay as to these elaims in this
lowsuit™ And later that,
wihing that was previcusly before the ar
bitration the Coarls |-|.;.||.nhr an, Ths
Court's Fuling on this exse only, the waier
in this rose and the tort elaima n this pase
and this cass, [pie] Therefors, the Court
will stay the arhitratlon nvelving the tort
claims mnd the claims before this coprt
Irnmediately following ornl argumend, the
Texns court issued an onder enfopelag its
waiver order, and granting the Pan Atlantie
parties’ motion for partial stayoRdrhitration,
stating;
The Arbitration betwaen Republic and
[PAG] (the “AAd-dhitration™) (8 stayped
insofar as it secks to)adjudicste any dis-
putes (betwéen Phniiffs and Hepaoblic)
which this cowrtheld waived parsuant to
lim Jizmd IFebfilil order
At orfl seguiment of Republics motlon to
clarif, thi= order on Baptember Z1, 1854,
whu'rl' H.II!EIIJIIILE =-l.-||,_,,"'.'|’. to determins tha rela-
tionghip botween Judge Tyson's order and
the June 0, 1904 order of Justice Cahn,
Judpe Tyson indicated that, “my intent 18 oot
to imbearfers with amything except just haove
[the Texas Court of Appeals] enforce my
arder.” An sppeal by Repoblic of that order
in currently pending.

G. The AAA Panel's Awnrds

Eepublic made its demand for arhitration
on September 24, 1991, On October 10,
1991, Pan Atdantic fled = response and

7. Judge Tyson delineated the arbitrable cisimm
gx 1) PAG, PAICO, PARCO, pnd FAUL's breach
af eontract clalms agalesi Bepublic; and 2 PAG.
PAICD, PARCD, and PAUL's claims agaicat Re-
public for s wronghal erminadon of the Pan
Ablpmies partici & Uaderwrillng Managers
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counter-cialms. The full arbitration panel
van selected op June 15, 1902 In May 1963,
the panel retsined Arthur Anderson & Ca, to
comduct a financtal review of

dispute

the ISELES LN
Altor mn intensive six month foyves
I_|“;|,|_||||'._ _l'||_l"|'|_" I'|,'I||. TEON rl'.'llil'.'lll it re=
port in December 1681 The AAA Arbitra-
tion hearings took pleoe in Alarch, June and
July, el On Oeboher S0, LERK, the pans
smnnrd twn final owardds

The First Rt
Award") addressed disputes bebwean Hepih-
lic and PAG, PAUL PAICD and{PARCD in
the wvarious arbitration demandsNafid
PARCO actlon (one ol the Godtharn Distris
Actions), and provides ek or mone af
Respandents PAL, AAWE, PARCD, and
PAUL are Hahle for\ 320271416 plus £180.-
052 (Sterling).  [n the Fomt Award, the pans]
foumd  that PAR/PAICO, PARCO,
PALL

cronfed e dccounting and bhank sccounl

s, muking it impossible for Kepubdie

dgd ather Syndicate members to trace the

flow of fumds and to detect the mismannge-
Thes farther
bresched the Apresment in violating their
fidurinry obligations to Hepubdic by I':.J'.|:||..'
ts remit to Hepoblie fomds collected as
Hepiablic's agent

Arbitrabon  Award

antd

ment of Syndicate finances

{First Awnrd nt 11} Specifically, the pane
foaine that the four Pen Atlantic entities com
hined bank aecoints

[minde cash

tramsfiere from eommingled funds ¥

withonzt u|||'-'|'|:|.‘.q- eofitrals

*an Atlante aMliates with no alleged re-
_;|.|r;-.|.‘|::|'.|'-- with virtunlly mo doou
misntation, and fallel to produce satisfacto-
ry documentation even though soen doca
mentation was reguested by
Arthur Anderson and the panel. (Id at 12.)
Beranse of “the commingling of fduciary and
the conversion af funds
iwed] to Republie aml various unsupported
intercompnny transfers of funds,” the panel

mon={idnemry D,

held the four Pan Atlantie parties “jointly
amd severally linble™ to Bepoblic, (fd at 13)

The panel also found that the Pas Atlantie
parties’ clafm “that they hove advanced mil-

A, [n ds argEmest in T ol vocaring the arbitra
tioe mwardd, Pas Allsnbic comencs that the order
of the commbined with the

Tenas Courm, whet

iTH FEDERAL SUPPLEMENT

lions of dallors on [Bfpiklic’s| bolatl s based
on accounting gubterfuge ™ (/d) Conse-
||.|r'r'.ﬂ_-\.'. Lhan [‘l’.l}l. depded all of the eounter-
claims by Pa%, FAUL. PAICD amsd PARCO
el nt 193
The Seeand Arbitration sward concerned
clairty, bétween Hepublie, on the one hand,
mnd WAL, PATL, ARDOS Ine, AROS Led,
Oeldstreet and U8 Cupital. The panel not-
o that
Because of the [milure to maintain separate
books and records and seporale bank ae
eoants for business underwritten in Be-
publie's nume, and becasse aff ths com
mangling of records and funde and the leck
of decamantation oo Inter-company trans-
fera bebween Pan Atlaptie afMlintes, there
= o way to clearly demareste any inde-
pendent operational responsibidities of var)
o Pan Atlantie affilistes with respect to
the Mermorandum of Agresment
{Seeond Award at 5) Effective anly at the
pxperabion of the siays of the Appedlnte Dad
=ipn, it ineorporated many of the fndings of
the Flut Awnrd and foond that, due in part
t the
commingling of fdurinry and non-fiducinry
funds, the comversion of funds owed to
Republis and various unsupporied inter-
company transfers of fends amonge the Kes
spandents, FAL PAIL, ARDS lac,
and AROS Ltd. shall each be jointly and
severally liable for all sums owed o Re
public by any Respondent under the terms
of this award and all sums cwed by [PAL,
PAUL, PAICO, or PARCO] wunder the
tarms of the First Arhitration Award
(fd at ) The panel also foond that PALL
ard Goldstreet owed Rq_-l_u:,':r]i-' thrir share ol
Syndicate losses, 155118 and $E70.292 re-
spnctively
{On October 21, 1994, the dote the arhitra
thor awards were recetvied by hoth parties,
Republic filed motions in the Special Pro-
ceeding to eonfirm both weards, Until the
removal of the PAG Action and the Special
Proceeding, thess motions were refurmohie
on November 3, 19949

wLaYE |m:|:'JUnit.E'dﬂ.$t'étESElnl' i ol the

Sapreme Court of the State of Sew Tork, limit

e ririsad b I.Page -le.QfHI1|:6| y the Breach ol



IN RE IN-STORE ADVERTISING SECURITIES LITIGATION

Cha s KT F.5epp. 641 (3.DLN.T

the Special Proceeding are remanded to the
Mew York Btate Supremes Court

50 ORDERED:

In re INSTORE ADVERTISING
SECURITIES LITIGATION.

No. 8 Civ. 5584 (PRLL

United States District Court,
2D, Mew York

Feb. Z, 1585

.In'.'nﬂ-u.lnl brought state-low fraud elaims
against puditor, Auditor moved to dismss.
The District Court, Laismre, J., held that: (1)
imvestors had not satisfied requrement ttheat
selenier elaims bhe supported by specific
et @) eroag-ploms would be dizmisged
exeepl to the extent they sought eontribu-
ten; (33 suit was not required Lo be seversd;
and () denial without prejudice of imnestors’
motion to prodises documents was warranted.

Moticns granted in part. and dended
part

1. Federal Civil Procedure =636

In order to siate caume of &cbon [ov
frand, plaintiffs most indieate which, statss
ments they belimve to be fxise or rLut‘.ve-.pu"l'ﬂ_-.'
inrompilete and why they judpe b t2 be
8: or incomplete, detall tme-and place st
which stotemenis were mede, Wod identsfy
those charged with havidgmad#® statementa
Fod Rules Civ.Proe Kile Whi, 28 M504

L Federal Civil Profedure =636
Sdenter gequirement, in connection with
pleaifing afvfraud) may be sstisfied by alleg-
ing fucts establishing mative to commit frawd
[155] ﬁIIFrI;Irt.I]HJI;.:" to do Bo, ar by slleging facts
constituting cireemstantind evidence of either
rechless or consclons behavier. Fed Rules
Clv.Proc.Rule 9(b), 28 US.CA

B45
s
3. Federal Civil Procedure &=636
Serurities frand claimants did ot saff
ciently allege that accountants exhibited re-
qared scienter in conoection Wwith prepara
thon of financin] information for issuer in
which they invested; complunants had sim
ply alleged that sccsuntarts fallsd to sheerve
generally asecepied aoditing standwrds
(GAAS) and generally aceepted accounting
principlas (GAAF), without setting forth [acls
showing how GAAS and GAAP had been
violated in reckless manner. Fed Hules Civ
Proc.Rule 8(h), 28 US.CA

I. Federal Civil Procedure S=hil8
Becurities Hegulation &25.25
As prool afl frand I8 not mecesanry to
prevadl wnder § 11 of Securibes Act |'.|r|.~'='|l.1-
ing for comtribution, froud péeading stan-
dnrds set forth in federnd rules of ebvil prose>
dure are inapplicable. Securition A€t Ngd
198, § 11 0, IS USCA § TThia O \Fed!
Rules Civ.Proc.Ruole S(b), 28 U500

§ Becurities Regulation &=%.5
Sarurities frand defepdingd sufficientiy
giated cross-cluim apmifst-@peountant, &EVen
though they falled 36 Spedfy that grounds of
claim were contpib&tion rights under Securi-
tes Act § 11; (crossclaim required only alle-
gation suffichenboghow entiilement to relisf,
not referenge to specific theory of reliel
Becudiiad-Acl of 1088 § 11a 0, 16 UEC.A.
§ /N Fed.RHules Chv. Proc Plules B, Bl
= USCA
B Federal Cwil Procedure &=159046
Severanes of claims mads h:- Beruritisg
investors agunst accountiag firm, frem
clairms made apninsti other defendanis, was
pot wrrnnbed; pretrial motions had reduced
mxmber of claima agninst scoounisnts down
to ane, nvolviag contribution rights, and sev-
erance under those circumstoness wonld nat
further convenience of court, avosd prejudiee,
or be conducive to expedition and economy.
Fed Roles Civ.ProcBule 42(bk 28 US.CA

7. Federnl Civil Proesdure S=55]

Trnl cowert shoald desy lenve to amend

pleading, on grounds of futility, anly when
propesad amendment is clearly frivalows ar
advances clalm thst |s legally insuffisent on
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Ciir mi #T8 F Supp. 630 (SDUNY. 19595)

On October 24, 1994, Republic applied to
Justiee Cahn, by order to show couse, for &
hearing for the attschment of the assets of
PAG, FAUL, PAICO, and PARCO to the
extent of 20271415, Justice Cahn issued
an ¢x parie Lemporary restruining order en-
joining all Respondents and =all other per-
sons or entities acting on the behalf or at the
bhehest of Hespondents™ from disposing of
any asaets of FAG, PALUL, PARCO, and
PAICD to the extent of $20.271415 “other
than in the ordinary course af businoss®.
Justice Cahn scheduled an expedited atiach-
ment hearing for Oetaber 31, 1904

H. Pnn Aflantic’s REemowal

On Oetober 15, 1954, Pan Atlante fled ita
Notiee of HEemoval to the United States Dis-
triet Court. for the Bowthern District of New
York. Om October 25, 1984, Pan Atlntic
made an emergency application to the Hon-
ornble Marris E, Lasker, asitting as the smes-
Eency motions judge of this Court, to vacste
MEunpul.ryrun'd:dn;m'&renmdbj

from the State of New York or
g, eedling, pledging, assigning ar
¢ disposing of any assets of Re-
ents  PAG, PARCO, PAICO, and
. AL'[.,nru:pruullnruﬂprﬁpuﬂ'ln
which these four Respondents have an -
Lerest, or any debts owing to these four
Bespondents, all to the extont of $£20,271,-
415, and all other than I the ordinary
eourss of business., .. .
COETIEACT berseen
hand, lﬂhfi':GﬂHlJL Fﬂﬁ ::I?lﬂ.u:ﬂ!
the: eaher harel. Acconding o Pan Atdantic, the
teee matters in the United States District Comrt

lor the Southern Déstrict af Mew York were o
ferred o the AAA pansl for arbitration. and the

The temporury restraining order was then
extended on November 14, 1994, with eon-
sent of all parties, untll such time as the
Court entered an opinion and order on the
pending motion to remand,

DISCUSSION

. Lu—Rob Enterprizes, rc, ﬁ F.2d 1043,
IMMWJML&MMM&
Gas Corp, ©w Sheets, 313 US 100, 108, 61
8.0t BGE, BTZ, B5 LEd 1214 (1941). The
burden of establishing thai a casé & within
the federal sourt's removal jurisdiction i on
the removing defendont. Freing Trust Co v
Condury Export & Import, S.A., 464 F.Supp.
1282 1236 (S.D.N.Y.1979), clting Shamrock,
313 U5 st 108-09, 61 50t of 872

[L3] Bection 1447%(c) of Title 28 provides
that a maotion to remand o case

an the basis of any defect in removal pro-
cedure must be made within 50 days after
the filing of the notice of removal under
eaction 1446(a). IT &t any time before final
Judgment & pppears that the district eourt
Incks subject matter jurisdietion, the cose
ehall be remanded. An order remanding
the case may requlre payment of jast ensts
and any actual expenses, including aktor-
AAA panel therefore had jurisdiction o decide
these issmes. Mothing Im the two Mew York So-
Coart actions {the PAG Actiom amd the

i

Proceeding), beveser, Pan Astlamiic con-
was properly before the AAA panel

-

United States
Page 9 of 16
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ey fees, Incorred &5 a result of the remaoy-
al
In connection with a motion o remand, the
burden of proving federal removal jurisdie-
tion is on the party secling to preserve
removal, not the party meving for remand.
Mermelslein v Maki 330 F.Supp. 180, 184
(BD.M.Y.1993). Where federal jurisdiction
on removal is doubtful the setion should be
remunded.  Video Conmection of America v,
Priority Comespls, 625 FSupp. 1548, 1550
(5.D.N.Y.1586), citing Lowr & Trans World
Airiines, 358 F.Supp. 3, 12 B.DNY.17E;
T4A Wright, Miller & Cooper, Federal Prae-
tice and Procedure § 3730 (1904). In deter-
mining whather remand & spproprisie,
cairts have noted three principal considec
stions: judicial economy, comity, and ek of
Manaas y Pinetro v Chase Man-
hatian Bonk, N.A, #3 FSupp. 418, 420
B.ODMNY 19, Cf Carmegie-Mellon [miv
v Cokill 484 TR M3, 350, 108 8.0 614,
19, 98 LEd2d T20 (1688) (“judicial scono-
my, coovenience, fairmess, and i
ahould be weighed in dociding wheth
exereine juradicHon over pendent

plaimsy; Corcoran v Ardra [
B2 F2d 31, 36 (2d Cied ot

ean dismiss when difficult
and

of deksyl

T_

'.";'-" rues that reenoval jur-
¢ » Special Proceeding i avail-
ﬂU.‘l[:.l-ﬂ[m;mwr
relating to pon-domestic arhitrs-

25 150, § 1441 (the general removal
atuté, covering both federal guestion and
Ryersty m:.ﬂ'm U-.B-.E-i 1443 {eovnr-

@.
&

A. The Specinl Removal Provision: 2
UE.C. § a5

The special removal provision of Title 4,
United Statea Codde, Sectlon 206, prevides:

9. "Comwention” relers o the “Comvestion on e
Frragnitian and Enforeemenl ol Foreign Arbiors]
Awards”, which i implemenied by Chapier Two
al the United Simtes Arbdirstion Ace 9 USC
85 I01-208. The Convestion sppliss to “mon-
domestic™ arbitratioa.

8 FEDERAL S5UFPLEMENT

When the subject matter of an action
pending in a State court relstes to an
arhitration or pewnrd folling under the Con-
vention*, the defendant or defendasts
may, af any tima before the trial therenf
remove such action or proceeding to the
district court of the United States for the
distriel and division embruging the place

where the aetion or proceeding = pending.
6 US.C § 206 (emphasis is not
disputed that the Special
to an arbitration falling Caorrven-
tion. In order for an “relate” to an

ﬂul.gremnl'.ilnﬁ#llnlﬂm:lrﬂu_
relationship [nvolves property located
abroad, envisages performance or enfores-
ment shraad, or has ssme other reasanahle
relstion to one or mare foreign states.

Jomes = Sea Tow Serwices New York, I'me,
528 F.Supp. 1002, 1015 (E.D.N.Y.1968) revd
ofi other grounds, 30 F.3d 360 (2d Cir.1904);
soe also Corgill It SA v M/T Povel Dy-
bemko, 881 F2d4 1012 1008 (2d Cir 1993
The arbitration a2 issue, involving an interna-
thonal relnsurance syndicate with worldwide
membership and operations snd invelwing at
least four corporations (PAUL, PARCO,
PAICO, and AROS Litd.) domiciled or having
their prinsipal place of business cutside the
enforeing jurisdiction, clearly qualifies as
"non-domestic” arbitration,

The critical issun with respoct to remeval
under Section 206 is H:dhu the removal

took place “before In LoFarpe
10, Lesisiai b wd
:h:mmd’ ph-l'I:'nth:;
other than F-
l:tml.l.ll:l:.ll Na. 1
l:mr, 2nd Sem. | “.’g:le
l..:hnln. 1970, pp. 3801, 3602 {Nin
enistee’s mmmh

United States
Page 10 of 16
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Clim s K10 Ffiapp. 810 (5.00.7, 1995

SACA, CA, 31 F3d 70, 72 (2d Clr.1984),
tha Cirenit recently construed the
trinl” clavse in Section 205, con-
cheding that defemdanta could not remove a
ptate court achon, which had besn pending

Coppee 1 | Vemesolana De  Cenenfos,
bifore

petition in the state court for an
injumction in aid of arbitration. The injunc-
ton, which was granted after a “brief hoar-
ing" on one day's notiee, barred the tranafer
of control of a joint venture among the par-
tins pending a ruling by the arbitration pan-
el [l st T1. After plaintifs tried to hold
defendants in contempt of the injunction, de-

LoForge Coppee, 81 F.3d st 72-73 (emphnsis
supplied). Pan Atlante sesks to avold the
teaching of LaFarpe Copper by decliring
almply that its discussion of Section 205 is

Cosventon)] wdll serve the besr tnteresis of Amer-
icans doing bosiness sbrosd by encournging
them to submit their commercial dispates to

merely dicfn As was true for the state
colrt proceeding at issue in LaFergpe Coppee,
however, the only “trial™ that was going to be
held in the Special Proceeding had occurred
before the remeval

The Spocial Procoeding was filed as a *Pe-
tithon to Confirm Arbitration Award and for
Provisional Relief” It was authorized by
Bection T502 of the New York Civil Practice
Law and Rules, which provides that
cial proceeding shall be used to bri
& court the first applieation
prbitruble controversy which
motion n o pending i

or vacate an award. MN.Y.CiePrscL, & R,
&5 7510, 7511, An arbitrstion swerd may be
vacafed, however, only in narrew elrcum-
stances, specifically, where cne of the follow-
ing cam be shown: 1) eormaption, fraed, or
misconduet in the procurement af the sward;
2) partinlity of an srbitrutar; 3) imperfect
execution or an unaothorized owsrd; or 4)
fallure to follow the procedure set forth in
the New York statute. N.Y.CivPrcLl, &
R., § 7510(b)k. Sed¢ aleo Dhaz & Pilgrim
Eiate Peychiatric Center of Siode, 82 N.Y.2d
Bed, 470 N.Y.B.2d 535, 466 N.E2d 32 (1884)
(“an arbitration sward may oot be vacated
unless violative of public pelicy or wholly
irrutional™),

Wew York lew, therefore, provides for a
hearing where there B a substantial question
af whether a valid agresment to arbitrate
exists, while severely Imiting the groonds by
which o party can challenge an arbitration
impanial arbitrstion for swards whick can be
enforeed in both 1.5, snd fereign courtn™)

United States
Page 11 of 16
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pward. When there |8 a binding arbitration
agresmpent, thers 8 no “tral” per se ginees the
purposs of an srhitration agreement is to
avnid the delay and eosts which may accom-
pany & trial See Matter of Weinmd, 2
NY2d 190, 198 344 NYS2d B4E 298
M.E2d 42 (19%3) (identifying speed and fnal-
ity as two primary virtses of arbitration),
citing Amicizia Soclefn Nae v Chilsan Ni-
trate & lodine Sales Corp, 274 F.2d 506, 505
(2d Cir,1960) {citing wroidancs of Htigation aa
astensible purpese for arbitration), cert de-
wied, 363 U5, 843, 80 5.Ct. 1612, 4 LEA2
I7ET (1960}

Through his June 10, 1994 opinion, Justice
Cahn nat only maled on substantive and dis-
its af the only lssue whish, kad there besn o
substantin] fartual dispute, could hove re-
quired a hearing. EBlnee Pan Atlantie kad
“failed to ruise a trishle issee of fact as
whether the [Pan Atlamte entities
proper parties to the AAA 0né,
hearing or trial was necessary.  (Cahn
ion at #0) Instead, Justiee C
aonch of the ton Pan Atlaote

submit to the AAA Arh
Atlantie’s request to to the
trial ealendar, and Atlantie's

efforta to atay the The Spuscial
Proceeding other trial.

Through Proceeding, lwweyer,

Raopublic confirmation of the ar-

hitratiosn and this until the applies-

jon is decided, “the entire-

elaim Rapublie tendered for deei-

the Specia]l Proceading has pot been

I Nonetheless, this fact should
Pan Atlantie no comfort. There hkas

already been an adjudication on the merits of
a significant portion of the refief Republic
potight through the Specisl Proceeding.

1. Initdally, Eepublic also sought to enforce the
mnrhd'lh'mpl::l.hlhlhn
miked the Couwn 1o reserve decilon in compli-
ance with the panel’s roquest that enforcement
EwElL @ report  from  Artchr
Andason.

12, The elazse belore the trisl” has been used s
ol least 6 removal stabsies applying o civil s
thone. cther than 9 USC. § 205, Se. eg. 12
USC § 632 12 USC § 145Hek and 22
US.C. 8 2820 IR3M 2851 IR6g

878 FEDERAL SUFPLEMENT

Thus, to the exteot “the entirety™ of the
relel pought can be equated to o trial, that
trial had begun and judgment had been par-
tially rendered before the remeval. The re-
moval statute “doss not say that the filing of
&Epﬂﬁmhmnwmm
the end of the frial, . Altetolaget
MHGM:.E‘MM::M
69 F.Sapp, £33, &5 (ED.N.Y.19
ing 12 US.C. § 632, which pafm
"ot any time heﬁmeﬂu |

on the meriis has n jeinkd alihoagh ot

eomipleted would jork to give Pan At-

lante an advantage.

The at the latest by June

1984, Justice Cahn's decision, Pan
its right of removal is fir-
by the construction which the

“before the trial” hxs been given in
bt of other cvil removal statules™

in this Cireuit, interprefing the identi-

cal elouse fn other statutes, have held that &
“trial™ moy consist of the resolotion of sub-
stantive tssues of law or fact by the state
eourt or even the argument of such insoes.
See Hill v Citicorp, B F.Supp. 514, 516
(20,8 Y 1992 (since the defendants Htigated
a potentially disposithve motion (motion to
dismiss for forum mon conveniema) they
could not remove the case pursuant to 12
USC. § 832 “suobstantive activity aod-
dressed to the merits of the case in state
gourt constitute(d] the commencement of a
trinl, while procedural motions dfid] not™);
Muonas y Pineirs, 443 F.Supp. st £20 (litigs-
tion of summary jodgment in state court
deprived defendant of its right to remove
case under 12 US.C. § 632 Aksishologel
Svenska Hondelsbonken v Chase Nal Bonk
of New York City, 6% FSupp. &1, &3
(EDNY 15T (the orgument of 8 motion for

The language alss sppears &n 18 USLC.
b 1446, a statutr sllowing for remeval of crimi-
nal actions, snd o other statutes applying
criminal acthons.  Pan Atfamtic ciies
interpreting “hefore the tral” im the
comtext o mean beforw & jury is smpaneled. The
question al what constitubes o' "trial™ may be
guize differem in ihe oivil comiest, however,
where—ai demanssrabed in this very cass—there
may never be o “trial” I= the traditional seae of
the word.

United States
Page 12 of 16
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Clinan 878 F.Supp. 850 [SILNY. 1995)

judgment on the pleadings constituted & “tri-
al", which was deflned az “a judiclal examina-
tion of the issues between the parties, wheth-
er they be izsues of law or fact”, and prevent-
ed removal under 12 TS, § 6381, Indeed,
under the 1876 removal statute, o predeces-
eor statute allowing removal “before or at the
term at which said ecause could first be tried
and before the trial thervof, the time for
removal expired when & peneral desurrer
had besn overruled with leave to answer
Alley v Nott, 111 UE 472, 475-T6, 4 BCt.
485, 09607, 21 LEd 491 (1851). As the
Supreme Court has stated in construing the
phrase “before trial” in connection with the
1875 removal provision in Removal Cesex,
100 115, 457, 26 L.Ed 553 (1879, “to allow a
party to experiment on his case in the State
court, and, if he met with unsxpeeted diffienl-
tiea, stap the procesdings, and take his suit
to another tribural™ is clearly not what Con-
gress intended. 100 TS, at 473

Moreresr, a declsion thal the remaval by
Pan Atlantic pursuant to the Convention's
removal provision was onbmely will further
the important gaal of enforcing international
arbitration agresments by diseoaraging
gation tacties wndertalen to delay
ment. As the Supreme Court
Seherk v AlherioCulver Ca, 417
615-16, 84 B.0L 2449,
270 (1arvd,

these purposes, bt would teeide -
seemly and sudually destrctive jockey-
whmmﬁummﬂmﬂiﬂm

417 T_LH. ot 516-17, 84 B.Cr at 2456-56.
Thus, in Scherk, the Court held that an arhi-
trafion agroement in an iadersetional com-
mercisl trapsaction woold precluds litipation
even when there were calms that & party ta
the agresment had violated the antifrood

provisions of the Securities Exchange Act of
1534. To reach this conclusion, the Court
distingmished its prior holding in Wilko 1
Suan, M6 U.E 427, 74 B.Cc 182 58 LE4
168 (1858, that an agreement to arbitrate
eoald not preclude s buyer of a security from
seeking & judicial remedy under the Securi-
thes Act of 1688 on the pround that Wilko
did net entail an indermotione! commercial
transaction. See odes Mitsulishi Molors o
Saler Chrysler Plymouth, 473 U.S, 614, @
}

105 B.C 3346, 3258, BY L.E4A2d
Emwmp‘hmﬁﬂrlm:rumm%'n
the

apreements in anbitrust cases),
Gecond Circuit has stressed in
.Fn:.r.ﬂﬂmlf'n ﬁ-lTF.EdE. . B19 (24

favar af in-

inally, while the time by which 8 removal
on may be made s more gencrous in
Bection 205 than in the general removal stat-
uta, the policy consideratione pertaning to
removal in general nonetheless retain vahse,
The comparatively penerous time Gmit in
Section 205 should not be read o8 an en-
darzement. of the kind of tactical removal so
arducusly avolded under other removal stat-
utes, An Interpretation af “irial” that in-
cludes resolution of petively litiguted substan-
tive igsmes, would provide defendants with

tage. This interpretation also serves the in-
terests of judicial economy mnd comity, par-
cularly whan the parties have agreed, aa
they have here that New York low will
govern thetr disputes. See, ep. Monos o
FPimntrn, 443 F Supp. st 420,

Pan Atlantle makes several arguments in
support af its assertion that the romoval is
timely, none of which is persuasive. First,
Pan Atlantie attempts to distingdah betwesn
the enforcement of an agreement to arbi-
trate, which it argoes cannot be o trial, and

United States
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the confirmation of an award, which it argaes
must constitobe the trial The hearing envi-
sionped under the New York State statutory
schema going to the meriis of the dispute,
howewer, cocurs in the stage befare the arhi-
tration, when a court is empowered to try
any substantial question as Lo whether there
iz 8 valid agreement to arbitrate, N.Y.Civ.
Prael. & B § T5@(a). The parties submit-
ted this issue to Justice Cahn through their
mations made s October and Decermber of
1993, and he decidod this issue in his June
10, 1964 Opindon.  Moresver, if anything slas
connected to the Special Procesding is egquiv-
alent in & trinl, it iz the nrbitrstion iealf and
pot the confirmation of the sward, which is
necessarily a severely crcumseribed inguiry.
Again, Pan Atlantic chose not to remove the
sction before the arhitration.

Pun Atlintic alse argues that the Comven-
ton end its statutory removal provision were
desipred to sveld “parochialism™ that eould
undermine arbitration agreements  and

plism i primarily a econcern

in urging broad federnl jurisdic.
% Intl, Ine v Lioyds Under-
of Lomdom, 844 F2d 1198, 1208-0
(Eith Cir.1981), recognized thst federal courts
mit have exclusive jurisdiction ever Can-
vention cases. Finally, Pan Atlertie’s argo-
ment that broad jurisdiction b the federal
courts will better achieve the policy of on-
foreing agreements to arbiorate and arbites-
tioh mwards riegs hallow when Pan Atlantic
ks eonsistently resisted arbitration and the
enforeoment of the wrhitration awaeds,

Pan Atlantic next ciies two cnses for the
proposition that the statute should be con-

&7 FEDERAL SUPFLEMENT

strued broadly in faver of resmoval o federal
corts.  Neither of thess cases, however, in-

volved the question of whether o removal was
timely, and, therefore, peither had couse to
address the concerms articulaied here, e,
mmrq#dlhlﬂlnlbﬂmﬂmufm-

[3] Pan Atlantic argues that the Comven-
tion is concerned primarily with the enfores-
ment of awardy and that therefore o trial
cannot be esid to bhave taken place exoapt
where the award is confirmed. In a passage
Pan Atlantic i foreed to acknowiedge, how-
ever, the Suprems Court observed that the
Cosvention has dual goals

The gool of the Compention, and the pring-

pal purpose undertying Ameriean adoption

and implementation of it wes i encorag
the recogmifion and eyforcemend of oom-
murrial arbitralion agreements in interna-
tiomal contracts and to unify the standards
by which sgreements to arbitrate are ob-
served and arbitral swards sre enforesd in
the signatory countries.

Echerk v Alherio-Culver Co, 417 TS st 520
n 15 04 B0t at 2457-58 n. 156 (emphosis
supplied). The purpoaes of the Conventon,
then, are twofold: to enforee arbitrstion

United States
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agresments, aod W enforee  arbitrution
pwards. Both of these purposes are being
achioved in the sctions befere Justies Cahn,

Pun Atlantic's removal of the Special Pro-
eeeding at this stage has sucoeeded in delay-
ing the enforcement or vacatur of an arbiira-
tion award, and & more indicative of its
dizzatisfaction with the results in State Court
and before the AAA Arbitration panel than
of its poed for & fedorn] forum. Having
liedgated substantive and important Bses be-
fore Justice Cahn, Pan Atlantic cannot now
diedide to try again in another foram.

This Court therefore finds that the remow
al pursuant to 9 US.C. § 206 was not timely,

E. The General Removal Provision: 2=
DESC § 1441 of weg.

Pan Atlanbic prgues, in the alternpmbive,
that removal of the Special Proceeding was
proper under 28 UB.C, ilﬂlltnnt. ez

G,V § 1446(b) (emphasis supplied).
mmwm&m
the presence of both federal gues-
2R US.C § 1331,

specifically limits the tming of removal ud'

diversity cases to 1 year after the commence-

ment of the action. 'The Spectal

win commenced in March of 1993, wall over

ome year before Pan Atlantis soaght removal
1) The initial pleadings in the Special Proceed-
i=g comtained no federnl questions. The South-
ern District Cases are all premised on diversity

1994, 1o confirm. arbitration wwmrds which oo

removal based on diversity jurisdietion B no
longer available,

Pan Atluntic makes several arpuments in
fover of jurisdiction by federsl gqueston:
first, that § US.C. § 203 comveys federal
Juriadietion on actlons falling under the
vintion; serond, that the Comvention and
Faderal Arhitration Arct eonfar
diction through 28 US.C. § 1537;
that the Al Writa A, I8 T,

mhmm‘mymhhﬂﬂ
prisdiction by the Federal Arbitrution Act, 9
S0 § 1 ot ey See aleo Moses H. Cone
Memorial Howp, v Mercury Conatruction
Corp. 460 US. 1, 25 n 32 108 5.CL 927,
2, n 32, T4 L.Ed.2d 765 (1953) (the Federal
Arbitration Act does not create independont
federal jurisdiction)

i1 The All Writs Act has been applied to
remove an otherwise unremomble case only
in “exeeptional circumstances” to " 'effecty-
ute and prevent the frustration of orders [the
federnl court] has previeusly issued in its
exereise of jurisdiction otherwise obiained.'™
In re Apeni Ovange Prod Lioh Litig, 096
F2d4 1425 1431 (2d Cir 1993 clling [Fniled
Simies v New York Tel Co, 434 US. 150,
ITE, 88 B.CL 364, 372 54 L.Ed2d 376 (19771
Pan Atlantie reles prinelpally on Neuman v
Goldbery, 169 BR 681 (BDNY.1HE), to
argue that the mweptional cireumstances
here warrant invocation of the All Writs Act.
In Neuvman, the Court removed & siate coart
action which had not only overlapping, but
“in many instances, verbatim™ allegations to
compassed [ssues referred by the Sowthern Dis-
trict cases did nol coaler federsl guestion juri-

diction in snd of isell. Pan Ailwiic et
the shsence of federal claims in the isa

result of “ariful pleading' by Republic. There i
mthing im the record o suppont this assertion.

United States
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those contained in one of 47 federn] actions trict and division embracing the plase

which had been consolidated into & multidis- - wherein it is pending: ...

trict litigation. The state court action threat- me O GI I :

ened “to disrupt the onderly resolution of the !'.""'“"’:ﬁmmh "'“‘m

consclidated” litigation. Jd at 655, The R e ;“u.;ldu

slats st e vebitad G 4 pimliog fiderad.  "WAE TiOlls. or- e reliming > b miy
act an the ground that it woald be ineon-

benkruptcy procesding sod there was & L b ph sach low

“wary real possibility of meonsistent and eon- “

flicting declarations™ between the two ac-  (emphasis supplied).

tions. [fd af 686, Pan - -
There are no such “sxceptional cireum- | fit this case under Section 1 ":%n
stances” present here. The proseedings in state pourt of Deto-
Neow York State eourt, which have beon M, 1590, it argues, uncanstitn-
pending for years, have not threatesed in  tional act in vialation s rights
uny way the orderly progress of the litigation  under the Full Credit Clause and
in the federnl courts, On the contrury, the the Hepublic's enfores-

New York Supreme Court hos scted consis-  ment was undertaken under
tently to enforce the agresment to arbitrate  eolor
and the arbitration swards, and hos dome  within %

filed in the Southern District of New York,
each of which has itsell Fuled that the issues

5

1L The PAG Action
Rights Removal Proviston:  Beciuse PAG is the pluintiff, and not a

%ﬂ.ﬂ.lim memm&PMh
%] \

2] be removed by virtue af its
Finally, Pan Atlantic urges that the rmflﬂpm the Special Proceeding.

Title 28, United State Code, Section 1443(2). .
Sectian 1448 provides: At S,

any of the following civil actions ...
eommenced in a State court may be CONCLUSON
removed by the to the district Far the above ressons, Repoblics motion

eourt of the United 5 for the dis- to remond is granted. The PAG Action and
14, Pam Adantlc doss moi contend ihai Secilon USC. § 144Td), the Setond Cimmill in LaFage

I3[0} is m groand bor remeval. Copper clied ap exceprion for cams nemowed
U il righs somie, 28 USC
5. Tn bobllig that the Disteict Conts remsnd S ras 3 Pod a7t

was nod reviewable on appeal pEwant @ 38
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