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OPFINION: [*E85] OPINION AND ORDER

Pursuant to 11 US.C. EHHI-I:I'HHLF:M Bankruptcy Code, the United

Suues Bankrupicy Court entered a permanghLinjimction enforcing cortain
_mdlhﬂpm# rapgemient for the winding up of five foreign

r

with the KWELM compan e it Wlatic n of both the Convention on the Recognition
“d EnilorcErmesl of Bo -.-& LrhlL ﬁ“ﬂigust [-E“j ﬂﬂﬁ]l—ﬂ lﬂd
the Federal hitrntioneAst @ 5-': @@ 1--4, ﬁnﬂkﬂlﬂ_
Bankrupicy Court prgpesly exe d i discredion o ions agminst

the debior until & ereing nithm;rnmhnl ["'"1]

to seek a sty dMbe Bankraptcy Court's injunction renders its appeal moot. For

the 1-“-\ ‘orih below, | affu ?ﬂmﬁ‘!m

The EWELM companies nl are five affiliated companies that conducted insurance
and reinsurance business in the United Kingdom through the London insurance
market, From 1967 o 1986, Allstate and its then wholly owned subsidiary,
Huthhn:thcnn.ﬂﬂnphnhmnnmﬂmpmy,uﬂnuﬁnmm:i
reinsurance coniracts with the KWELM companies. n2 In the majority of thess
contracts, Allstate or its subsidiary was the reinsured; in approximately eight
contracis, Allstate was the reinsurer, Each of the reinsurance contracts
contained an arbitration clause requiring that all dispotes be submitted w
arbitration, ===
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nl The KWELM companies are Kingsaroft Insurance Co., Lid.; Walbrook
Insurance Co,, Lid.; El Paso Insarance Co., Lid; Lime Street Insurance Ca.,
Lid; and Mutual Retnsurance Co., Lid.

n2 Under a reinsurance coniract, an insurer, called the reinserer, agrees o
indemnify another insurer, called the reinsured, against all or part of a loss

that may be incurred under insurance policies issued by the reinsured. 0
_________________ End Foolniples- = - - - ====s=scsaaaa=
[**3]
Betwoen 1990 and 1992, each of the five KWELM companies ceased
creditors' Mﬂﬂﬂwmummﬂmmﬂiﬂuh %
Loadon {the "High Coart™) pursuant (o the Insclvency Act 1985, n3 The High

appointad Appellees Christopher John l-[ugiﬂndhnﬂm,;iunlt:r_l}md
Joint Provisional Ligoidators of each of the KWELM companies. The
companies’ insolvency was the largest insarance insolvency in the history
London market, with estimated liahilities in excess of $ 5 hillion.

------------------ meu-&

03 Mutual Reinsurance Company Lid., which is in Hﬂ'mnhud
registered in England ae an oversess company, also
mm:&wmun@pﬁmwc m.h‘mﬂﬁr:

lme
i e debior's. A scheme of
h-ﬁ:ﬂ;hElebumnﬂcumhMmﬂlu
L. L'\""'I -LH-‘:L‘FI’IJ ﬁ"—“-"-"
Joint Provisional Liguidators rise o Zn
mying proceedings (including ions) : ;If }{'
WELM throughout the United Kingdom., In
pxie prodect the KWELM companies and their assets from ereditor
RV i St o St Proushoes] Ligudetns S acilley fred TTY T‘*‘:
. Section 34 of the Binkrupicy Code in the U.S. Bankrupicy Court for ‘! o ol
eksthcrn District of New York, and soaght and obained a preliminary [ L‘ﬁ. ket W
,:u;-mun- The preliminary injunction %Wﬂhhlﬂ Fre
litigation, including arhitration ies in the United Iﬂ-.-L a7l £ <& T
o le Loy,
Ihngll:pﬂdﬂryd’h:]rdﬂlhlﬂ]riﬁjﬁcﬁm,lh:ﬁmw "1-'._“.;]-1‘. i J
Liguidators negotiated a Scheme of Arrangement with KWELM's creditors. In : I
November 1993, KWELM's creditors voied to approve the Scheme. Allstaie voted l":L ' “hHw
against the Scheme  [**5] Mrupmmu:hﬂmemlzmma a
o Lf‘—{_q"_ iy —'?'{
IU-LH."* o é-"'u-nu._
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Following the approval of the Scheme by the requisite number of KWELM's
mmmwwmmmlhmmmﬁ
uhu:lm;mpuprﬂihyﬂmhpmﬁntuﬂnm&:gdh:
"Sanctioning Orders™), Consistent with their representation (o creditors
[*887] in the Explanatory Stalement accompanying the Scheme, the Provisional
Ligquidators informed the courts in England and Bermuda that they would not z

register, mmwmmmﬂw | |
become effective and the 5 would not be dismizsed--absent -
the issuance of a permancni injunction by the U.S. Bankrupicy Court staying all l' Jr
proceedings against KWELM parsuant to the terms set forth in the Scheme,

LIRS,
'ﬂnﬁmuuﬂ[qnd‘mﬁnqhadmﬁ:”&ﬂnhwﬂmmrm ! OQ~

1 mpanics. If the cliim i nof recognized. b
uulmmﬁnpuuﬂn ““‘.:EEIZ'L.-;,»

:g:hum:lﬂl'ﬂ.ﬂm- 4 il present 1o the K --r-"-."*'-'f ,
mwﬁl’mmum ngs 3gains the
mﬁtﬁnmmﬂuhmﬂm“ seoognize the clamm |
mu‘mmwmtm rainsLie poinsarers, |
mﬂﬂ]rmhﬂ:lnt:[lumﬁ] ding arbitratings st EWELM [
COANEnIcS 10 &Yy [OEaEe jl= ﬂ]ﬂmﬂﬁﬂi 7%@"' |Ilj,li|lﬂf. |

ain _5- Bankruptcy Court proceedings that the sty of

sﬁmﬁmﬂmﬁmm.mmﬂq__

tra
&Rﬂnﬂ.mtd’ﬁrngnﬁ:hhﬂﬂwud:{ﬂm‘ﬂmvmlm'}uﬂ 1'

ndePal\rhitration Act (the "FAA”), The Bankruptcy Court denied Allstate's ||
; ;mmaumm@.ﬂw |

complicd with the procedures sct forth in the Scheme,

Allstae did not seck a stay of the permanent injunction pending appeal.
Thus, following the entry of the injunction, the Sanctioning Orders were
Mmmwmpmﬁmﬁm
m‘mld‘u ! Ol g ¥ lermmnated. Allsian mhtht
mmwmmunmmunmﬁ:ﬁm
of the permancol infimction order to preserve its arbitration rights; KWELM
argues that the Bankrupicy Court properly issued the permanent injunction, and
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that [“*E] m:mmmmmmmﬂm
Mm::ﬂmma:m&mm

-_

DISCUSSION
I. Mooiness

Because Allstate failed 1o obtain o stay of the Bankruptcy Court's judgment,
hsﬂmmmmmmmimwpﬂﬁum
England and Bermuda were dismissed; thus, KWELM contends, no case or controversy O
exists any loager and this court cannot fashion effective relief. Alternatively,
KWELM argues that cven if possible, it woald be inequitable for this coort o
fashion relief for Allstate, and therefore, the appeal should be dismissed as O

.

L 4

The Second Circudt has only recently addressed the issue of when a Os

petitioner’s failure to obtain a stay of a bankropicy judgment renders an appeal
mdm!miﬂmm#mm.ﬂtmm:%
from the constitutional limitation that Article [T courts hear only live case
and coatroversies, Mills v, Green, 159 ULS. 651, 653, 16 5. CL 132, 1
Ed [*888] 293 (1895). Thus, if a court cannot fxshion effective telic
muost diamiss an action as moot, Lewds v, Continental Bank Corp,, 3594 LIS,
477-78, 110 8. Ct. 1249, 1253-54, 108 L. Ed. 2d 400 {1990). ¢\ In addition
o its constitutional aspects, the mootness docirine calls fordh ;
an appeal, even though effective relied could be fashioned; wd

rﬂhfmwhhhu%uﬂrfm_p 1§ )

1993 (Chaicsugay I} {citing In re AV Inde 5 153 LS, App, D.C, IEE-,
T92 F.2d 1140, 1147 (D.C. Cir. 1985); In re RoberiNEafms, Inc., 652 F.2d 793,
T8 (9th Cir. 1981)). When a party appeals Eom i fodgment bat seeks no sty
and implementation of the judgment res mprebensive change of
circomsiances,” equity also may call § i 2 ulﬂtqmﬂ.lumnﬂ.[d_

{quoting In re Roberts Farms, Inc., ¢

evidences that the constitotional and equitable considerations of
ki w0 docrine are often inertwined. In Chateangay 1, for example, the
petitioner appealed o the Second Circuit the dismissal of its complaint for
lack of standing. Petitioner did not obtain a stay of the district court's
ifider; s a resalt of the unstayed order, respondent paid all funds it was
required to pay, and the funds were disharsed to the benefictaries of the
pension plan at issue. The Second Circuit did not reach the merits of the
standing issue as it dismissed the appeal as moot. It reasoned that recoupment
of the funds would be "impracticable™ (constitutional concerns) as well as
"unifair® (equitable concerns) 1o the pensioners. Chateaugay 1. supra, 9838 F.2d
a 326, [**11] In fact, when analyzing whether an appeal of an anstayed
bankruptcy judgment i3 moot, & court may nol be able to clearly distinguish

W.hmhﬂmﬁﬁmﬁ.uﬂ
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thode factors that make i "impossible” o grant relief from those etors that
would make it "inequitable”™ o grant relief. The Second Circuit noted that

these [equitable considerations and constitutional requirements] often canmot be
addressed separately, they "are inieractive, as the finality rule limits the
remexdics & coart can offer."”

In re Chateaugay Corp., 10 F.3d 944, 952 (2d Cir. 1993) (Chateaugay 1I) (quating
In re Public Service Co.. 963 F.2d 469, 472 (1st Cir. 1992)). O

The finality rule referred o by the Circuit Court is Section 363(m) of the
Bankruptcy Code, lhﬂwmﬂnmmﬁhhm:ﬁnd'mmnm
hlﬂntdhjﬁ:mﬂumuﬁhﬂmm.ﬁﬂlﬂmwﬂ O
whether or not the transferee knew of the pendency of the appeal. T1 usc_ﬂ E

363(m). The legislature then, by probibiting the courts from offering a remedy
where there has been a good faith wansfer of property. mandates that appeals
involving [**12] such trunsfers be considered moot. &\

In appeals involving issues other than a transfer of property, however,
legislatare bas nof putright prohibited the cogrts from providing
remedy. Instead, courts weigh case-gpecific factors to determine
have relied on an enstayed bankerapicy order to such an extent
inequitable 10 hear an appeal of the order. See Inre
Bankr. 776, 779 (5.D.N.Y. 1994) (Chateaugay [IT).

The Second Circuit has indicated that i i3 apy

o Chateangay I1, supra,

@du "comprebensive change of

B T dEmOnSirah _I'll:[l]:rw m,lﬂ,ﬂ]_lh‘:.sl]ﬂ]l
:hmgad:h‘mﬂnmm ke it inequitable to hear an appeal.
Instead, the analysis is dongar pse basis. Courts have considered
such factors [**13] as whethe mmmapmmmmﬁlm

Uit ﬁlldlmtﬂ.ﬂ]:ﬂllﬂllﬂﬂﬂiliﬂ] Sec.eg.
Inc., supra, 78 Bankr. at 23,

ﬁuﬁuﬂﬁmﬂuﬂwﬂﬂ'hus Bankrupicy Code. n5
i sirong presumpton that an appeal of an umstayed order is moot
ganization has been substantially consummated. In re Texaco, supra.
Hankr. a1 46. The substantial consummation standard, bowever, is not
applicable in this case becagse it specifically sddresses reorganizations under
U.S. bankrupicy law, while the KWELM companies' liquidations (as opposed to
reofganizations) were implementsd under English law, This case does not involve
a U.5. Bankruptcy scheme and for this reason, [ do not rely on the substantial
consummation standard in reaching my decision in this case,

n5 "Substantial consummation” is defined in 11 US.C. @ 110102 as: (A)
transfer of all of the property proposed by the plan o be transferred; (B)
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assumption by the debtor or by the successor to the debtor onder the plan of
business or of the management of all or substantially all of the property dealt
with by the plan; and (C) commencement of distribution under the plan,

1" l,,‘l

Kevertheless, | oonsider the equitable considerations enunciated by the
Seoond Clrcnit onder the substantial consammation standard to be instroctive o
ihe comprehensive change in cdrcomstances standard. The five circumstances that 0
mist be present inoorder for substantial consummation nof to moot an appeal are Q~
m O

Unbted Seates, 115, , 113 5. Co 447, 24%; (b) sach relief will not

affiect “the re-emergence of the debtor as a revitlized corporate entty”, In re
ADV Industries, Inc., T92 F_2d at 1149; (c) such relief will ool unravel
intricate ransactions 50 as to "knock the props out from ander the
authorization for every transaction that has taken place” and "create an
unmanageable. uncontrollable situation for the Bankreptey Cowsr”, In
Farms, Inc., 652 F.2d 793, 797 (9th Cir. 1981); (d) the “partics
adversely affectsd by the modification have notice of the appeal

() the court can still order some effective reliel, Church of Scentology v. E

opportanity o participaie in the procesdings”, Central Stues, and
Southwest Areas Pepsion Fund v, Central Transport, Inc., 06 (4th
Cir. 1988) [**15] (citations omitted); and () the with
diligence all available remedies to obtain & stay of the
obpectionable order ... if the ilore to do S0 creates 4 si rendenng it
quthhl:mmlhuﬂuuppﬂadﬂ‘m" Farms, Inc., 652
F.2d at 798,

Chateangay 1, 10 F.3d at 95253,

Cuided by the comprehensive dmmmuhrdudlhnﬁn:ﬂ
considered in the sobstantial standard, [ turn to the instant
challenges. | address first umﬂ:hyﬁ:pmﬁnﬂ:m:nmmuf
ithese fctors,

Allstaie argoes thal repayment of KWELM's creditors lu'uim'ni.ll't;lr.

: Egr_tuaﬂm:jm-uﬁ:hitmddh

. EWELM eoanters that the Scheme is

50 mharin

aaaaaaaaaaaaaaaaa

____________

nﬁlmﬁltlh:mmnnwﬂmhmsmmmm“ﬂm
mmmhm o

[**168]

As 1o the threshold matter whether there has been a comprehensive change in
circumstances under the Scheme, | find KWELM's arguments persuasive. KWELM's
creditors, who collectively are owed § 5 billion, voted 1o approve the Scheme

United States
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and have regarded it as  [*E90] the plan o negotiate their payments since
MsmWr:pmmhmTh:nﬂtdmm thesefiore to
proceed in a plenary winding-up proceeding has been affecied by the repistration
of the Scheme. Whether of not payment of creditors will take decades, the rights
of credifars tmve béen affected. T now wurn 1o whether the considerations
enunciated by the Second Circait in Chatesugay 11 suggest that | shoald
nevertheless hear Allstate's appeal,

The Frst consideration asks whether this coort can order effective relief,
The answer is 6ot clear o me, and was not adequately bricicd by (he partics.
Allstate believes that it would be a small maner for this court to modify the
m:wmwwmwm Appellees argue that once a Q‘
Scheme is registered, it "has effect t0 seatote in the United Kingdom O
and canmot be modified” (Appellees’ Br. in Opp'n to Appeal at 12). [ am not sure E

“[**T71 how § modification of the permanent injunction order would affect the
mmmmmcﬁmmms O ) B e lllnr.im

in the position describe] : C‘mnmﬂhm:.rn_m:
quﬂMImmmﬂmmmm x |
exquitabie of whether [ shonld offer refief. T note that even were [ ] ' ’,I\JC
nmmmunmﬁﬁmuﬂmmmnmmm '-

The second condition of the Chaleaogay I test, that rels the

wﬂm:d&ﬁu is nol applicable here as COmpanies are mol
sl Sz O RN T

Under the third consideration, an appeal o
requoesied reliel "will not unravel intricate G
'|||||.-' 1 [
phm'ﬂ'ﬂl[ﬂﬂ:’lulhtmmm' e it
know if the resal ' g

requires that all partics who would be adversely
have notice of the appeal and an opportunity to
sate ih e ps gs. | find, first, that KWELM's other creditors, who )
ively net owed approximately § 5 billion, woald be adverscly affected by f L'L’
nodify dﬁnﬂdmhuﬂmwmmwmﬂu " {
R il fkruptcy Coart issue the permanent injunction. While | ”{fL fL‘H‘”
cannnt kr mmmm '
ﬁimumm:pu—mmnqmmmuthMJm:mmmi |
wwnmm—mirﬁﬁe—aﬁmmm i
occur if KWELM were forced to litigate

umwmmimmlmﬂrhm

'KWELM's pther crefitors, Therefore, 1 find that KWELM s other creditors would he
adversely affected [**19] by a modification of the penmanent injunction, and J

Ihnunmldhnu:hnmlmpnﬂ:ﬂlﬂ:ﬁ!aﬂﬂﬂhmmhlﬂplrﬁﬂpﬂﬂdm
these procesdings. 5 |

——
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mmmmmduwuummu
ed a stay. Allstate failed to do this, even though
mmmmsmmemnuwummmgu
issuance of the permanent injunction. In sddition, | note that although Allstate
mmutﬂﬁﬂiﬁw Court's order only nine days after
mmﬁummmwmr ﬂmdch.r—ﬁe
In re Texaco, supra, 92 Bankr. 3{ 35

[ reiterate that the above five factors are not necessarily dispositive under
the comprebensive change in drcomstances standard, [T i persuasive o me, 0
however, that Allstate fails 10 meet even one of these factors, while the
Chateaugay [1 court required that appellants in a substantial consummation Q‘
action meet all five of the factors 10 save their appeal from being dismissed 4 O

hear this appeal; it is mooL Nevertheless, 50 that there [**20] is no doubt
uwﬁ:ﬂnﬂmm‘ﬁ:ﬂu&mﬁuﬁ&ﬂu Iru:hlt:umunl'

lel_ \

II. Arbitration Rights &
Allstate cluims that the injunction issued by the Bankrupecy Coart i

“impermissibly alters” Allstate's arhitration rights, and that the

viotates the Convention and the FAA. | find that Allstate's |:'-‘1'-rl1h-i1-

are not altered, and that the provisions of the Scheme do X

Convention or the FAA. Iﬁf" 7"} v o it g ¢
e e

=

mod. Comsoquenty, [*B91] 1 find that it would be ineguitable for me to 5

—

mmﬁm@:mmlﬂiﬂﬂm Fey __,Fa_'lt (<

My P fr AR A

-~ i
M | & |

g o
o A €

k,

kel

altemative Wiy t0 prove a claim, not unlike US. Bankrupicy Rule 3001(d), which 1

requires that for a claim in which a security interest in the property of

debior is claimed, evidence that the secarity interest was perfecied accompany f

‘the proof of the claim, In addition, this requircment of the Scheme has the (|

M:ﬁuu@:ﬁmﬁgnmlhh—ww it saves KWELM
which money can be applied 1o creditors’ claims rather

i

than i mt}mmsmumm‘ﬁﬂmm
claims not scttled within six months of the submission of the required

e e

mmmm Allstate’s [**22] mtmﬂwulmu;:ﬂm
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Is preserved.

maﬂmnmw“ummmm:ﬂm
FAA afford parties to an arbitration agreemen
mmmlMMUﬁn hmhllﬂﬂ-nll
ﬁﬁi—?ﬁm io arhitrate, as the Second Circuit pointed ot
‘in Canard 5.5, Co. v. Salen Services, AB, 773 F.2d 452, 459 (24 Cir.

1985) {"There is, | reason for &
mmumm-ﬁmﬁﬁﬂﬂw " 31_
creditors.”) The purpose of the FAA was not o elevate arbitration over “' @
litigation rights, but rather to reverse conturics of judicial bostility to

“arbilFION iffecments. . and io place arhitration agreements ‘upon the same TF 751
footing as other contracts. ™ Scherk v. Alberto-Culver Co., 417 ULS. 506, [Ot{f.t u‘{
S10-11, 94 5. Cr. 2449, 2453, 41 L. Ed. 2d 270 (1974) (citing H.R. Rep. No. 96,

68th Cong., 1st Sess., 1, 2 (1924). %"hlf(h{r Ly

The Bankrupicy Coun properly exercised its discretion in issuing the '

Permanent [**23] Injunction Order dated December 14, 1993, 1
of the Bankruptcy Court and direct the Clerk of the Court 1o enter

o N\
>

y A

¥
c;u

Duated: Mew York, MNew York

e 71, 94 O
&
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