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ALLSTATE INSURANCE COMPANY, Appellant, -against- CHRISTOPHER
JOHN HUGHES AND IAN DOUGLAS BARKER BOND, AS JOINT SCHEME
ADMIMNISTRATORS OF KINGSCROFT INSURANCE COMPANY, LTD. ET

AL., Appellecs,
94 Civ, 675 (55)

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF
NEW YORK

174 Bankr. 884; 1994 LS. Dist. LEXIS 16802 \%

November 21, 1994, Decided
November 28, 19594, Filed

COUNSEL: [**1] SAIBER SCHLESINGER SATZ & GOLDSTEIN, Nﬂm‘\@\wy

David 1. D' Alosa, Attomeyvs for Appellant. &
SHEARMAN & STERLING, New York, New York, Wm@n L. Greenbiatt, LL.,]I:'..._'u
JUDGES: SONIA SOTOMAYOR, US.D.J A \ UJL“L,',;M"’ |,
J
OPINIONBY: SONIA SOTOMAYOR % W\ vk
O AT

OPINION: [*835] OPINION AND ORDER .L;ﬂ_ X ‘r

1 !
Pursuant to 11 UL.S.C, @ 304 of the United § g m— Code. the United Y
States. Bankrapicy Coort entered a permangfit injunction enforcing certain
provisions of a foreign Scheme of 2 rangement for i vinding up of five foreign

‘insolvent companies known collective g EWELM companics. Appellant
Altstate Insurance Company ("Allstate”™), ¥ creditor, appeals the permanent
injunction, alleging that it alters Allstive's contractual rights of arbitration

with the KWELM companica in vialation of both the Convention on the Recognition
and Enforcement ol Forei higritl Awards, 9 US.C. [*8856] @& 201208, and
the Federal Arbitration 4049 J1.S.C. @@ 1-4, Appellees respond ihat the -
Bankrupicy Court p ‘-- % (iscredion 1o
the debior unifil @ eredit with certmin procedural sieps [**2] in
the Scheme o irrampement. In sddition, Appellses cladm thar Allstae's Gidlure
to seek a sty B e Bankropt W:WMmﬁm
the TR o] x\"-'l.—i- el . | miT il .'.l AR IEell s lm

B R GR [

The KWELM companies nl are five affiliated companies that condocted nsgrance
and reinsurance business in the United Kingdom through the London insurance
market. From 1967 io 1984, Allstaie and iis then whaolly owned subsidiary,
Kaorthhwook Excess and Surplus Insurance Comipany, entered inio dozens of
reinsurance contracts with the KWELM companics. n2 In the majority of these
contracts, Allswate or its subsidiary was the reinsured; in approximately eight
contracts, Allstate was the reinsurer, Each of the reinsurance contracis
contained an arbitration clewse requiring that all dispoies be submited o
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nl The KWELM companies are Kingsaroft Insurance Co., Lid.; Walbnook
Insyrance Co., Lid.; El Paso Insurance Co., Lid; Lime Street Insurance Co,,
Led.; snd Muial Reinsurance Co., Lid.

n2 Under a reinsurance contract, an insurer, called the reinsurer, agrees o
indemnify another insurer, called the reinswred, against all or part of a loss

that may be incurred under insorance policies issued by the reinsared, 0
............... End FOOmOWEs- =« ==+ = === s snsre=
[**1]

Between 1990 and 1992, cach of the five KWELM companies ceased paying
creditors’ claims windiin in the High Court of Justice in
L:ﬂ:imth:'!i;hﬂmt‘]mlhll:%mqﬁﬂlﬂﬁ n3 The High

appoinied Appellees Christopher John thﬂmdhm.lgmﬂmﬁw
Joint Provisional Liquidators of each of the KWELM companies. The
companies’ insolvency was the largest insurance insolvency in the history
London market, with estimated lishilities in excess of § 5 billion. @

03 Muomal Reinserance Company Lid., which is i
registered in England as an overseas company, also
in the Supreme Count of Bermyda. The proceedings
principal proceedings in the High Coart. @

sersssnnsnsnssss Bl FOOHONS = = = 2 - NEFPe e 0 v a s

Joint Provisional Liguidators gave rise to an i gl
proceedings {including arfitrations é‘ ‘_},{1 ez
nid | M throughout the United Kingdom, In e
1992, in ondexy mmmummmmwmmm II;I ' TS
BCKRAS R Tl St cho Joka Frovisional L iquiisces flod micilieey { asua O ETERES
mder Section 304 of the Bankrupicy Code in the Bankruptcy Court for ;}ﬂ Toont g ctlae
thern District of New York, and sought and obtained a preliminary [‘ﬁu L‘- 2 e
imjunction, The preliminary injunction inter alin, for & stay of ] J '1 : oy
Titigation, inclodi E%ﬂmﬂmmw mu,-ﬂh.’gt rL*f 4 rr“‘;;
e E_‘-'f" L 5 L,

During the pendency of the preliminary injunction, the Provisional &7 5 W AP
Liquidators negotisted a Scheme of Arrangement with KWELM's creditors. In (I
November 1993, KWELM's creditors voied o approve the Scheme. Allstate voted i, € g
against the Scheme [**5] mlhrupn:tmﬁ:hufﬁ:mw J_@Hﬂ.' i

— : T

e -
flus e o rcy
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Following the approval of the Scheme by the requisite number of KWELM's
creditors, the High Coert prepared an order sanctioning the Scheme. An order in
identical terms was prepared by the Supreme Court in Bermuda (ogether, the
*Sanctioning Orders”), Consistent with their representation 1o creditors
[*EET] in the Explanstory Statement accompanying the Scheme, the Provisional
umnmhfmmmu&ghndndﬂmmhmulhwnmmum l:I

: f Orders-—and thus the Scheme woald not | |
would not be dismissed--absent lrJIV

Sﬂm'npmm:mgﬂngﬂ:n o arhi EWELM, Under the .

Scheme, creditors are e instituting litigations or arbiirations i : /4—-5?]\,
against the KWELM [*%6] o companies until after they comply with certain e‘ ' '
IS : Lpanies [nlmﬁ'ﬂn:ﬁln:t _,_...-@ )

KWELR mumdimwﬂmmh ur_m_ -

against the KWELM co-insurers, % i p‘mlmﬂ::l['ﬁ"ﬁl.h! --h- the lll

mw’ﬂmmhm sceodinks it e

co-insurers. If within six mooths the KWELM companies do uovceeognize the claim |
mmaﬂmmmlmm the epinsurers, th W
creditor may institute proceedings, including arbitrations:-agaipst EWELM \\I \I

COMPARICS. i1 A0y Tornmm, wihie ﬂrmmqhtht: & rghit originally.

v the KW companies, one or more of
the KWELM companies sould accept onl pero I.Ig-l:ufli::mh:i*uihﬂt

[=*7
Allsiaie claime 'ﬁ.ﬂ Bankrupicy Court procesdings that the smy of
arbitration .‘ it %:hpmﬂuplﬁmlmﬁhmlmﬂlhlﬂ}‘_
:ul:h:ltl Bt mm
Elh:mﬂtd’ﬁ]’dgnhhmlﬁmﬂl{ﬂn "Convention™) and 1'

Serai Wrhitration Act (the "FAA"). The Bankruptey Court denied Allstate's I
~ :hﬁﬂmﬂnnmdﬂumMmmlitmmd ”
arhifration, and granted the permanent injunction staying
M@ﬂww II
unﬁsﬂiaﬂhﬁ:p‘unh‘mnﬂh‘lhulh:ﬁdnnr_ k

Allstae did not seek a stay of the permanent injunction pending sppeal.
Thus, following the entry of the injunction, the Sanctioning Orders were

En lhaninﬂhgnpprmdhmmcﬂ'umﬂ and the

ﬂhmlwmmmmmnmm
argucs that the Bankrupicy Cournt properly issued the permanent injunction, and
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that [**8] the actions taken parsuant (o the unstayed order of the
mmmw-@ :

—

DISCUSSION
I, Mootmess

Because Allstate failed to obtain a stay of the Bankrupicy Court's judgment,
the Scheme was regisiered and the underlying insolvency proceedings pending in
England and Bermuda were dismissed; thus, KWELM contends, no case or controversy 0
exists any longer and this court cannot fashion effective relief. Alternatively,
KWELM argues that even if possible, it would be inequitable for this court to Q‘
fashion relief for Allsiate, and therefore, the appeal should be dismissed as O

Mmool
The Second Circuit has only recenily nddressed the issoe of when a s
petitioner's failure to obtain a stay of a bankruptcy judgment renders an O
moot, relying on & well-developed body of case law, The moomess

from the constitulional limitation that Article IT1 counts hear only live cases

and controversics. Mills v. Green, 159 U5, 651, 653, 16 & Cr. 132, 1334

Ed. [=888] 293 (1895). Thus, if a court cannot fashion effective Elisl, B

477-78, 110 5. Cr. 1249, 1253-54, 108 L. Ed. 2d 400 (199{]), J"=8)\ In addition
an appeal, even though efféctive reliel could be fashion, dien pranting
reliefl would be ineguitable. In re Chateaugay Corp., 984 F_2d 322, 325 (2d Cir.

1993) (Chateangay I) (cluing In re AOV Industries 4223 LS, App. D.C. 1886,
TOXF2d 1140, 1147 (D.C. Cir. 1986); In re RobertnEarms, Inc., 652 F.24 793,
T9E (Sth Cir. 1981)). When a party appeals fion Adpment bul secks no stay,
and implementation of the judgment results i tomprehensive change of
corcumstances,” equily also oy cill L TRLE nﬂhuppulumld
{guoting In re Roberts Farms, Inc., A 793, T98 (9th Cir, 1981)).
in hankruptcy procecdings, where
Bankr. 17, 21
1 lwuil-lrlthnm
o rn, RE F.2d ar 326. See also In re Texsco Inc., 92 Bankr. 38,

45 (8 QEE). In re Revere, supra, TE Bankr. at 22,

evidences that the constitutional and equitable considerations of
dactrine are often intertwined. In Chatesugay 1, for example, the

petitioner appealed w the Second Clrouit the dismissal of its complaint for
lsck of standing. Petitioner did not obtain a stay of the district court's
ddcr; as a result of the unstayed order, respondent paid all funds it was
required to pay, and the funds were disbursed 10 the beneficiaries of the
pension plan at issue. The Second Circuit did not reach the merits of the
standing issue as it dismissed the appeal as moot. It reasoned that recoupment
of the funds woald be “impracticable” (constitational concerns) as well as
"unfair” (equitable concemns) o the pensioners. Chiteangay [, supra, 988 F.2d
at 326, [**11] In fact, when analyzing whether an appeal of an unstayed
bankruptcy judgment is moot, a cowrt may not be able to clearly distinguish
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those Fctors that make it "impossible” o grani relief from these Bciors thai
would make it "inequitable”™ o grant reliel. The Second Cirouit noted that

ihese [equitable considerations and constitutional requirements] often cannod be
addressed separaiely, they "are interactive, a3 'the finality rale limis e
remedies & court can offer.'™

In re Chateaugay Corp., 10 F.3d 944, 952 (2d Cir. 1993) (Chateaugay IT) (quoting
In re Public Service Co,, 963 F.2d 469, 472 (1st Cir, 1992)), Q

The finality role referred 1o by the Circoit Court is Section 363(m) of the
Bankruptcy Code, which provides that good faith transfers of property will not

be affected by the reversal or modification on appeal of an unstaved order, O
whether or not the transferee knew of the pendency of the appeall 11 US.C. @

363 m). The legislature then, by prohibiting the courts from offering a remedy L

where there has been a good faith transfer of property, mandates that appeals

involving [**12] such transfers be considered moot O

In appeals involving issues other than a ransfer of property, bowever, &
legistabore has not catright prohibited the courts from providing
remedy. Instead, courts weigh case-specific factors o determing
have relied on an unstayed bankroplcy order 1o such an extent be
inaquitable 1o hear an appeal of the order. Sec In re . 167
Bankr. 776, 779 (5.DN.Y. 1994) (Chateangay [IT).

"onmprehenzive change in circumstances,”
nnd when & reorganization is “substantially

10 F3d at 952.

I'hwu:iﬁ:t:nhubumﬁ:n @ﬂm "comprehensive change of
circumstances” [*BEY]  stndagd-bodemonstrate just bow comprebensive such a
change of circomstances mi: ke il inequitable o hear an appeal.
Instead, the analysis is don hy-case basis, Courts bave congidered
such faciors [**13] asshethe ninisoraive expenses associaied with the
hankrupicy were paid dnd whéther fiunds were distributed to creditors. See, e.g.
In re Revere Copper & Brass, Inc., supra. 78 Bankr. at 23,

with ﬁmmwmmpdmm
nenrnmation” sandand is more rigorously defined, "Substantial

prganization has been substantially consummaied. In re Texaco, supri
. a1 46, The substantial consummation standard, however, is not
applicable in this case becawse it specifically addresses reorganizations under
1.5, bankruptcy law, while the KWELM compantes' liguidations (as opposed o

reorganizations) were implemented under English law. This case does nol involve
a U5, Bankruptcy scheme and fior this reason, [ do not rely on the substantial

consummation standard in reaching my decision in this case.

et e o v i i O SRR e i~ i e e i e
u5 "Substantial consummation” is defined in 11 US.C. @ 1101(2) as: (A)
transfer of all of the property proposed by the plan to be tranaferred; (B)

United States
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pssumption by the debtor or by the successor o the debtor under the plan of
business or of the management of all or substantially all of the property dealt
with by the plan; and (C} commencemeni of distribution under the plan,

[**14)

Nevertheless, | consider the equitable considerations enunciated by the
Second Circuit under the substantial consummation standard o be instructive w
the comprehensive change in circumstances standard. The five circumstances that 0
must be present in order for substantial consummation not to mool an sppeal are Q~
ﬂm: O

United States, 1S, |, 113 5. Cr 447, 449; (b) such relief will not

affect “the re-emergence of the debtor as a revitalized corpornte entity”, In re

ADV Industries, Inc., 792 F.2d at 1149; {c) such relief will not anravel

intricate fransactions 5o as to "knock the props out from ander the \
suthorization for every ransaction tiat bas taken placs™ ud mu
unmanageshle, uncontrollshle situation for the

Farms, [nc., 652 F.2d 793, 797 (9th Cir. 1th{d}m=‘]-nu.

dversely affected by the modification have notice of the appeal

{a}) the court can sull order some effective reliel, Church of SGentology v. E
L 2

ppportunity 1o participate in the procesdings”, Central States, and
Southwest Areas Pension Fund v, Central Transport, Inc., 02, 96 (4th
Cir. 1988) [**15] (citations omitted); and (g) the with
diligence all available remedies o obtain o stay of the
objectionable order ... if the filore to do so creates rendering it

Wmmmmwﬁm't Farms, Inc., 652

F.2d at 798
Chateangay I1, 10 F.3d at 952-53, OQ

Cruddled by the comprehensive in circumstances standard and the factors
considercd in the substantial ion standard, | o to the instnt
challenges. 1 address first made by the partics in the context of
these factors.

Allstate argoes iLaf credtors. will ke

Ftﬂn:dm_Einllﬂld]nmﬂh:
I mhwuqmﬂ.“ﬂummmsmu

X Th:-ﬁ:.h:n: of Arrangement was registered, the

------------ FOOUHOIES- = = = = == 2= aeoecean-
ﬂ]m&uﬂummmlﬁ:lmlﬁ:hmnﬂhﬂnmu, and are the
appelless in this action, J
e T
--------------- « B FOOIMObER- = ~ === = == =2 ccaun-
[ii!ﬁl
As 10 the threshold matter whether there | sive change in

mmwdﬂmsmmﬂﬂ'ﬂﬂ‘:wum WELM's
creditors, who collectively are owed § 5 billion, voiad 1o approve the Scheme

United States
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and have regarded itas [*E%0] the plan to negotiate their payments since
msmmmmmmmmmmlummmm
mmnmmﬁgqmmmmwmm
of the Scheme. Whether of not payment of credilors will tike decades, the

of crediiare trave been alfected. | now marm 1o con 5
enunciated by the Second Circuit in Chatesugay I1 suggest that | shoald
nevertheless hear Allstwie's appeal,

The first consideration asks whether this coart can order effective refief.

The answer is fiot clear to me, and was not adequately Briciod by the fartics. 0

Allstme believes that it would be a small mater for this court o modify the

mmmwmwmw-mum.

Scheme is registered, it "has effect analogous o O

and cannot be modified™ (Appeliees” Br. in Opp'n to Appeal a1 12). | am not sure

'Iwﬂmmﬁmfm@mmmm %

ﬂmmmh‘?@tﬁiﬁuus | Bermuoda. | find m

in the position describ] B the Se Em;ml:humpyﬂm: MO

constitutional quesuon of whether [ ean olfer rediel iteracts with the \ '
of wheihier T should offer relict. T notc thai even were |

convinced that a modification {Hﬂ:pﬂmnjmm.mmm T

appellants relicf, concerms of comi

statutory effect in e United Kingdom.

The second conditon of the Chaleangay 11 west, that the
mdhﬂﬂlﬂ_ﬂﬁ{mﬂﬂuﬂm COMpalies are nol

The founh requires that all parties who would be adversely

affiected by have notice of the appeal and an opportunity to i

participate i 1 find, first, that KWELM's other creditors, who - J}[W

collectiyely ae owed appeoximately § § billion, would be adversely affected by / -I.E[' b X

am ﬂm.ﬁﬂlmmmmlﬁ:ﬁmm@mmﬂ i e W
Bankruptcy Court issue the parmanent mnjunction. th:t 7 lL{“

ﬂ:u:pmnnﬂlhgi """ e — /
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The fifth and final part of the Chateaugay [l test requires that the

_ﬁm&ﬂmﬂm&@-m“ﬂmhﬁmw
been notified thai the Scheme was io be regisiered the day following the
issuance of the permanent injunction, In addition, | note thar although Allsaie

paints out that it appealed the Bankruptcy Court's order oaly nine days after
iummhmhmﬁmﬂqpnhm’i ﬁ:mﬂﬂn:m

In re Texaco, supra, 92 Bankr, al 45,

I reiteraie that the above five factors are not necessarily dispositive under
the comprehensive change in droumstances standard. [t is persuasive 1o me, 0
however, that Allsiate fails to mest even one of these factors, while the
Chateaugny [T court required that appellants in a substantial consummation Q‘
action meet all fGive of the factors 1o save their appeal from being dismissed as O

hear this appeal: it is moot. Nevertheless, so that there [**20] is no doobt
as o the finality of the Bankruptcy Court's Order, | reach the merits of

moot. Consequently, [*891] | find that it would be inequitable for me 1o E

. - N\

Allstate ciaima that the inpunction tssued by the Bankruptcy Court
"impermissibly alters” Allstae’s arbatration rights, and ta the
viotmes thé Convention and the FAA_ | find that Allstate's i, rights oo w |
are not altered, and that the provisions of the Scheme do notad -

-F;Tl‘l .L-:l d 'r'”-" E." Jl_.,.ii,-'

C_-l:lnu.ti:-ulhfﬁﬁ_

I
Mmfmﬂﬂmml@tm.ﬂm i | ‘ I;"T (2 {hhr'_,f
T | i
LW R I.-,uf.u.. <
i . Aatss eRetmve AT ‘l AU 7 B
Scheme; it has not been Altered \J Fe A A €
A é:;m

alternative way io prove a claim, not unlike U.S, Bankrupecy Rule 3001(d), which

requires that for & claim in which a security interest in the property of a
mhmmuhmhmm;ﬂw-my f
the proof of the claim, In addition, this requirement of the Scheme has the Vi
mmdmlmmmpﬂ it saves KWELM

_.M M&mmmﬂf

mwmmnmmsdumhﬁummﬂ
ﬁ:_nnmmndﬂrmﬁl_mmi_i‘"‘ﬂ]' substantive tight 1o arbitraie

m-ummmmmmum It is mercly an ._)
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is preserved.

Allstate is mistaken to the extent that it ciaims that the Convention and the
FMduimuurﬂnﬁmml __hm
contracts without such a clause. The right 1o 15 po less o substantial

right than the contractual right to arbitrate, as the Second Circuit pointed out
in Cunard 5.5, Co. v, Salen Recfer Services, AB, 773 F.2d 452, 459 (24 Cir.
1985) ("There is, reason for a

bowever, no compelling policy reason for a general areditor
whose claim is subject 1o arhitration 1o receive a f’? \@ H'L_
wad fol (o elevatle arbitration o

purpose of th
Hidgathom righis, bt rather fo reverse 0
- .

. » . and 10 place arbitration agreements “upon the same F XL
footing as other contracts.™ Scherk v. Alberto-Culver Co., 417 LS. 506, L’OEL& i* I,:- .
510-11, 94 5. Cr. 2449, 2453, 41 L. Ed. 2d 270 (1974) (citing H.R. Rep. No, 96,

68th Cong., 1st Sess., 1, 2 (1924).

"hJ/(
Conclusion \O Lrﬂ£ n%fa_
The Bankrupicy Court properly exercised its discretion in issuing the

Permanent [**23] Injunction Order dated December 14, 1993, 1
of the Bankruptcy Court and dirsct the Clerk of the Court 1o enter

asccordingly.

Dated: New York, New York

s v O
&

SONIA SOTOMAYOR

e 40
&

&

R
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