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(8th Cir.1993» . That observation once again 
seems appropriate, for the ERISA and RICO 
portions of the Miraa' lawsuit strike us as 
e1aasie examples of meritleas and wasteful 
litigation. All the defendants concede, they 
breaehed their fiduciary duties as plait ad­
ministrators. However, the inescapable fact 
is that all of the plan participants and benefi­
ciaries, including Mira, were made wbole by 
the reinstatement of the plan (and, in Mira's 
ease, the full payment of her medical insur­
ance claims). There was, therefore, no ac­
tionable 1088 or injury for purposes of either 
the ERISA or the RICO claim, and summary 
judgment was clearly proper. All this court 
has noted, "if no rational jury could, on the 
evidenee presented in the summary judg­
ment proeeeding, bring in a verdict for the 
party opposing summary judgment . .. then 
summary judgment must be granted." Vis· 
ser v. Packer Engineering Assoeiates, 924 
F.2d 655, 660 (7th Cir.l991) (emphasis add­
ed). In our considered opinion, a rational 
jury could not conclude that the plaintiffs 
suffered an economic loss because the evi­
dence in the record establishes that the 
plaintiffs were made whole by the reinstate­
ment of the plan and the payment in full of 
all outstanding insurance claims. 

We affirm. 
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Domestic manufacturer sued domestic 
distributor, seeking enforcement of arbitra-

tion award with respect to contract for distri­
bution in Poland of manufacturer's products. 
Distributor moved to dismiss and to vscate 
award. The District Court for the Northern 
District of Illinois, Western Division, Philip 
G. Reinhard, J ., granted motion to dismiss, 
927 F.Supp. 1078, and mannfaeturer appeal­
ed. The Court of Appeals, Posner, Chief 
Judge, heIa that: (1) manufacturer's allega­
tion of diversity jurisdiction was sufficient to 
allege district court's jurisdiction under Fed­
eral Arbitratlon Act; (2) distributor waived 
by its conduct its argument that manufaetur­
er's fallure to specifically allege district 
court's jurisdiction · under Act constituted 
waiver of stich jurisdiction; (3) venue was 
appropriate in district in which manufacturer 
originally brought suit to enforce award; (4) 
applicability of New York Convention on 
Recognition and Enforcement of Foreign Ar­
bitral Awards would·· not deprive district 
court of jurisdiction under Act; and, as mat­
ter of first impression, (5) Convention was 
applicable to arbitration award made in Unit­
ed States as between two domestic corpora­
tions. 

Rev~, with instructioru.. 

1. Arbitration €=o72.1 

. Under Federru Arbitration Act, if party 
failS to move to vacate arbitration award, it 
forfeits right to oppose confirmation or en­
forcement of such award if sought later by 
other party. 9 U.S.C.A. § 1 et seq. 

2. Arbitration €=o85.20 

Although manufacturer did not specifi­
cally allege jurisdiction of district court, UD­

der Federal Arbitration Act, over its action 
to enforce arbitration award against distribu­
tor, its allegation of diversity jurisdiction 
could have had no other purpose than to 
bring action within such jurisdiction and 
therefore was sufficient to do so. 9 U.S.C.A. 
§ 1 et seq. 

3. Federal Courts €=o31 

Waiver of jurisdiction consisting not of 
deliberate choice to forgo basing jurisdiction 
on a particular statute, but of inadvertent 
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failure to cite such statute, is more forfeiture two domestic corporations would not pre­
than waiver, and is entitled to less weight elude district court's jurisdiction under Fed­
than waiver of substantive ground for reliefi era! Arbitration Act; Convention was not in­
if it is fairly olMous that court has jurisdic- tended to be exelusive within its domain, and 
tion, party's failure to cite right statute is there is no reason to assume that Congress 
hannJess and ought not lead to forfeiture. did not intend to provide overlapping cover­

4. Arbitration e=o85.20 
age between Convention and Act. Cimven­
tion on the Recognition and Enforcement of 

Distributor seeking to avoid judicial en- Foreign Arbitral Awards, § I, 9 U.S.CA 
forcement of arbitrator's award in favor of § 201. 
manufacturer waived, by its initial entry into 
contract containing agreement to binding ar­
bitration and by its subsequent invocation of 
arbitration pursuant to such agreement, its 
argument that manufacturer's failure to spe­
cifically ailege district court's jurisdiction un­
der Federal Arbitration Act in its complaint 
seeking enforcement of arbitrator's award 
constituted waiver of such jurisdiction; agree­
ment to binding arbitration constituted 
agreement that judicial relief was avaiJable in 
event of party's refusal to comply with arbi­
trator's award, and invocation of arbitration 
pursuant to such agreement constituted fur­
ther agreement to be bound, if necessary 
through court action, by arbitrator's award. 
9 U.S.CA § 1 et seq . . 

5. Federal Courts e=o31 
Argument that party to litigation has 

waived jurisdiction is waivable. 

6. Federal Courts <!;=o77 

Venue in action by manufacturer to en­
force arbitration award against distributor 
was appropriate in district in which distribu­
tor resided, under conventional venue princi­
ples, even though arbitration was conducted 
in another state. 9 U.S.CA § 9. 

7. Arbitration ¢=o72.2 

Provision of Federal Arbitration Act 
conferring jurisdiction on federal courts to 
confinn arbitration awards only in court 
specified in arbitration agreement or in dis­
trict in which arbitration was conducted 
merely creates alternatives to conventional 
venue rather than exclusive venues for con­
firming arbitration awards. 9 U.S.CA § 9. 

8. Arbitration e=o8S.S 
Application of Convention on Recogni­

tion and Enforcement of Foreign Arbitral 
Awards to enforce arbitration award between 

9. A:-bitratiQ!1 ~8E.5 
Commerce e=oSO.5 

Language of New York Convention on 
Recognition and Enforcement of Foreign Ar­
bitral Awards authorizing United States to 
enforce thereunder arbitration awards made 
"in the territory of another Contracting 
State" also permitted application of Conven­
tion to arbitration award made in United 
States as between two domestic corporations; 
references to reciprocity indicated that Unil.­
ed States was not required to enforce arbi­
tration award made in country not a "Con­
tracting State," Convention's implementing 
legisJation authorized enforcement thereun­
der of arbitration awards in disputes wholly 
between U.s. citizens, implementing legisla­
tion was within commerce power of Con­
gress, and contract giving rise to arbitrated 
dispute evidenced transaction involving com­
merce and involved performance abroad. 
U.S.CA Const. Art. I, § 8, cl. 3; Convention 
on the Recognition and Enforcement of For­
eign Arbitral Awards, § I, 9 U.S.CA § 201. 

Peter B. Ritz (argued), Arthur H. Seidel, 
Seidel, Gonda, Eavorgna & Monaco, Philadel­
phia, P A. for Plaintiff-Appellant. 

Brian D. Roche (argued), Robert H. Na­
than, Jack S. Tenenbaum, Sachnoff & Weav­
er, Chicago, IL, for Defendant-Appellee. 

Before POSNER, Chief Judge, and 
COFFEY and DIANE P. WOOD, Circuit 
Judges. 

POSNER, Chief Judge. 

This is a suit by the Lander Company 
against MMP Investments to enforce an ar­
bitration award. The district court dis­
missed the suit for want of federal jurisdic-
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478 107 FEDERAL REPORTER, 3d SERIES 

tion, 927 F.Supp. 1078 (N.D.lll1996), and 
Lander appeals. The parties are American 
firms that made a contract (actually two con­
tracts, but we can ignore that detall) for the 
distribution by MMP in Poland of shampoos 
and other products manufactured by Lander 
in the United Statea. The contract provides 
that disputea under it $!II. be settled by 
binding arbitration in New York City pursu­
ant to the arbitration rules of the Intern;>­
tional Chamber of Commerce. The parties 
had a falling out, Lander notified MMP that 
it was terminating the contract. and the lat,. 
ter filed a request for arbitration with the 
lnternational Court of Arbitration, an organ 
of the lnternational Chamber of Commerce. 
Lander did not conteat the jurisdiction of the 
Court of Arbitration. The dispute. proceeded 
to arbitration in New York City. before a 
New York lawyer designated by the Court, 
who after five days of evidentiary hearings 
decided in favor of Lander, awarding it more 
than $500,000 plus intereat. .i<, • 

The arbitration rules of the lnternational 
Chamber of Commerce make arbitration 
awards final and deem the parties by submit,. 
ting their dispute to arbitration "to bave 
waived their right to any form of appeal 
insofar as such waiver can validly be made." 
ICC Rules of Arbitration Art. 24(2). MMP 
refused to pay the award, so Lander brought 
this suit to enforce it in the federal district 
court in Chicago, wlrich is MMP's home. 
The complaint (captioned "petition to con­
firm") recitea the diverse citizenship of the 
parties, notes that the United Statea is a 
party to the Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards 
of June 10, 1958, 21 U.S.T. 2517 (1970) (the 
"New York Convention," as it is known), 
claims that the suit arises under the Conven­
tion and its implementing legislation, specifi­
cally 9 U.S.C. § 207, and states that the 
district court "has jurisdiction uoder 9 U.S.C. 
§§ 1, 9, 201, 202, 203 and 207, and under 28 
U.S.C. § 1332" and that the amount in con­
troversy (exclusive of interest and costs) ex­
ceeds $50,000. When the complaint was filed 
this was the minimum amount in controversy 
specified by 28 U.s.C. § 1332, the statute 
that confers diversity jurisdiction on the fed­
eral courts. The amount has since been 
raised to $75,000. 

[1] MMP moved to dismiss the suit on 
the ground that the New York Convention 
was inapplicable to the parties' arbitration; 
but in addition it moved to vacate the award. 
The Federal Arbitration Act, 9 U.S.C. §§ 1 et 
seq., allows only three montha for mounting a 
judicial challenge to an arbitration award 
that is subject to the Act. 9 U.S.C. § 12, and 
MMP was concerned, as it explained to the 
district court, that "although Lander takes 
the position now th3t the Arbitral AWlIrd is 
covered by the New York Convention, other 
allegations in it.. Petition to Coiwrm suggest 
that if it is unsucceasful under the Conven­
tion, it will seek to enforce the Arbitral 
Award under the Federal Arbitration Act" 
Under the Act, if you fall to move to vacate 
an arbitration award you forfeit the right to 
oppose confirmation (enforcement) of the 
award if' sought later by the other party. 
Chauffeurs, Teamsters, Wa,..housemen & 
Helpen v. Jeff=Ort Trucking Co., 628 F.2d 
1028, 1027 (7th Cir.1980); Taylor v. Nelarm, 
788 F.2d 220, 225 (4th Cir.l986); F/.orasy'7ItI>. 
v. Pick1wlz, 750 F.2d 171, 174-77 (2d Cir. 
1984); 4 Ian R. Macneil, Richard E. Speidel 
& Thomas J. Stipanowich, FedemJ Arbitm­
!ion Law § 38.3.3.2 (1994). In contraat, the 
New York Convention contains no provision 
for seeking to vacate an award, although it 
contemplatea the possibility of the award's 
being set aside in a proceeding under local 
law, Art. V(I)(e), 21 US.T. at 2520, and 
reeogniz.es defensea to the enforcement of an 
award. 

MMP asked the district judge to defer 
ruling on its motion to vacate until the judge 
decided whether the New York Convention 
was applicable. Lander opposed the motion, 
taking vigorous exception to MMP's conten­
tion that the New York Convention did not 
apply. It did not argue that the arbitration 
award was enforceable under the Federal 
Arbitration Act. There were no other filings, 
and no oral argument, before the district 
judge ruled on the motions. He held that 
the New York Convention did not apply, and 
went on to dismiss the suit without mention 
of the Federal Arbitration Act. The Act's 
one-year statute of limitations (9 U.S.C. § 9) 
would bar Lander from filing a new suit 
under the Act. So far as appears, Lander 
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• bill no other judicial remedy to enforce its 
.,; award, though conceivably it could sue to 

euforce it in Poland, hoping MMP has assets 
- there. 

- 1if2) The judge should not have dismissed 
'. finder's suit, at least on jurisdictional 
• " iounds. The complaint sufficiently aJleged 

)ilrisdiction under the Federal Arbitration 
Ai:! as well as under the New York Conven-

., !ld,c No other purpose than to aJlege juris­
diction under the Act can be :=igned to ..he 
allegation of diversity jurisdiction and the 
citation of 2B U.S,C, § 1332, the diversity 
ststute, and 9 U.S,C, § 9, the provision of the 

>i Federal Arbitration Act that authorizes suits 
'I< in fOderal court to enforce arbitration awards 

ili Cases arising out of maritime contracts or 
cOntracts evidencing a transaction involving 
interstate or foreign commerce, 9 U.S.C, 
.§§. I, 2; no one doubts that the contract 
tietween Lander and MMP faJIs into the sec­
ond category, The aJlegation of diversity 
W3B necessary because the substantive law 

, applicable to the resolution of the parties' 
dispute is not federal, and the Federal Arbi­
tration Act is limited to arbitration agree­
ments or awards that arise out of disputes 
that could be litigated in federal court. Mo­
.e. H, CClTUJ M enwrio.l Hospital, v, M ~ry 
Comtru.ctitm Corp" 460 U.S. I , 25 n, 32, 103 
S,C!. 927, 942 n. 32, 74 L.Ed.2d 765 (1933); 
Amgen, Inc. v, Kidney Center of Delaware 
County, Ltd., 95 F .ad 562, 567 (7th Cir,I996); 
13B Charles Alan Wright, Arthur R. Miller 
& Edward H, Cooper, Fedtrnl Pmctice and 
Procedure § 3569, pp, 170-72 (2d ed, 1984). 
Chapter 2 of Title 9, the chapter that creates 
jurisdiction to enforce awards made under 
the New York Convention. is not so limited, 9 
U,S,C, § 203, and citation of the diversity 
statute would thus have been unnecessary 
had Lander thought that the district court 
had jurisdiction only by virtue of the Conven­
tion. 

MMP's motion to vacate the arbitration 
award under the Federal Arbitration Act 
shows that it realized that Lander intended 
to base jurisdiction on the Act if necessary, 
and of course MMP said as much, The only 
basis for arguing that Lander waived juris­
diction under the Act is thus its faJIure, in 
responding to the motion to vacate, to con-

firm MMP's suspicion that the Act was in­
deed an alternative ground of jurisdiction. 
The district judge overlooked the significance 
of the aJlegation of diversity. He said that 
"the aJlegations pertaining to diversity juris­
diction .. , are merely surplusage as there 
are no nonfederal claims presented by the 
petition to confirm." 927 F , Supp, at 1078 n, 
L Was this oversight a product of deception 
by Lander? We think not. The thrust of 
MMP's response to the suit. was to challenge 
jurisdiction under the New York Convention, 
and it was to this cha1lenge that Lander 
replied, One reason for Lander to refrain 
from discussing an alternative basis for juris­
diction was that MMP was not arguing that 
the Federal Arbitration Act was inapplica­
ble-indeed was acknowledging that it might 
be applicable, Lander was reasonable, if in 
retrospect incautious, in assuming that even 
if the district court agreed with everything 
that MMP was arguing, the only conse­
quence-because the only relief sought by 
MMP-would be that the court would dis­
miss so much of the complaint as depended 
on the New York Convention and proceed to 
adjudicate the rest of the complaint under 
the Federal Arbitratinn Act. 

(3) In any event ': '~ver" of jurisdiction 
in the sense not of a deliberate cboice to 
forgo basing jurisdiction on a particular stat­
ute but of an inadvertent faJIure to cite the 
statute (so ''forfeiture" is the better term 
than "waiver") is entitled to less weight than 
a waiver of a substantive ground for relief, 
Glisson v, U,S, FlYJ'e8t Service, 65 F ,3d 1325, 
1328 (7th Cir,I995); Buethe v, Britt Airlines, 
Inc., 749 F.2d 1235, 1238-.'39 (7th Cir,I984); 5 
Charles Alan Wright & Arthur R. Miller, 
Federal Proctice and Procedure § 1210, pp, 
121-22 (2d ed, 1990), The court either has 
jurisdiction or it does not, If it is pretty 
obvious that it has jurisdiction, the failure to 
cite the right statute is harmless and ought 
not lead to a forfeiture, as it would here, 
assuming the inapplicability of the New York 
Convention, because of the one-year statute 
of limitations for suits to enforce arbitration 
awards under the Federal Arbitration Act. 
When a district judge sees a request to con­
firm an arbitration award coupled with an 
aJlegation of diversity jurisdiction, a light 
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bulb labeled "Federal Arbitration Act" ought 
to flash in his head; it is not an esoteric basis 
of federal jurisdiction. It is quite otherwise 
with the substantive allegations in a com­
plaint. A plaintiff typically makes a selection 
on tactical grounds from a menu of possible 
grounds for asserting liability, and the dis­
trict judge is in no position to guess which 
omitted grounds were omitted by sheer over­
sight and ought to be restored later. 

(4] The waiver argument fails fer the 
further reason that it itself was waived, by 
MMP's conduct in this dispute, beginning 
with the contract, in which it agreed to bind· 
ing arbitration. To agree to binding arbitra­
tion is to agree that if your opponent wins 
the arbitration he can obtain judicial relief if 
you refuse to comply with the arbitrator's 
award. Were there a rule that no one could 
be ordered by a court to pay an arbitration 
award unless he agreed to submit himBeIf to 
the court's jurisdiction, the signing of the 
agreement to binding arbitration would be a 
waiver of the rule. To invoke arbitration 
pursuant to such an agreement; as MMP also 
did, is further to agree to be bound, if neces­
sary through court action, by the arbitrator's 
award, provided, of course, that the award 
does not have any infirmity of a sort that a 
court can use to invalidare an arbitration 
award. Imagine MMP's indignation if it had 
won the arbitration and Lander had denied 
that any court in the United States had 
jurisdiction to enforce the award. 

(5] Object;.ons to subject-matter jurisdic­
tion cannot be waived. But that is not the 
issue. By assumption there is jurisdiction 
under the Federal Arbitration Act. MMP's 
argument is that. even so, Lander cannot 
invoke that jurisdiction, because it failed to 
allege it more emphatically. The argument, 
in short, is not jurisdiction; it is waiver; and 
waiver argwnents, unlike jurisdictional argu­
ments, are waivable. E.g., United States v. 
Archambault, 62 F.3d 995, 998 (7th Cir.1995). 

We cannot stop here. We have assumed 
rather than established that the district court 
had jurisdiction under the Federal Arbitra­
tion Act. And even if it does, if there are 
differences between that Act and the New 
York Convention that are material to the 
resolution of Lander's suit, we may have to 

decide whether the Convention applies. The 
Convention (including its implementing legis. 
Iation) is more than a statute that confers 
jurisdiction; it contains procedural provisiOIUl 
besides; if it is inapplicable, but the court 
has jurisdiction on some other basis, its inaP'" 
plicability may still affect the course of the 
suit. It has, for example, a longer statute nf 
limitatio~ years rather than one. 9 
U.S-C. § 207. That is not a factor here. But 
if a "ourt asked to enforce ar. arbitration 
award has less authority to turn down the 
request (in whole or part) under the Conven­
tion than under the Federal Arbitration Act, 
this could make a difference in this Cas~ 
and may be why Lander, the enforcing Party, 
was So eager to bottom jurisdiction o!l- :the 
Convention. One court, noting that manifest 
disregard of the law is an implied groUnd for 
vacating an award under the Act, but 'ne;tl!er 
an express nor, the court thought, an ~ylied 
defense to enforcement under the Conven­
tion, has held that it is indeed harder to 
!mock out an award under the Conve;'ticiiL 
M & C Cqrp. v. Erwin Behr GmbH & Co., 
KG, 87 F.3d 844, 85()...<;1 (6th Cir.1996). We 
need not decide whether this is right; the 
issue (expressly lel't open by the Second Cir­
cuit in Pars""" & Whittemore Overs.... Co. 
v. Societe Generale De L 1ndw.trie Du Papi· 
er (RAKTA), 508 F.2d 969, 977 (2d Cir.1974» 
has not been argued to us. It is enough that 
it may be right, meaning that whether the 
Convention is applicable may make a di1fer­
ence even though jurisdiction is secure under 
the Federal Arbitration Act. 

" . .'. 
[6, 7] And it is secure. It is true that the 

provision of the Act that confers jurisdiction 
on the federal courts to confirm arbitration 
awards authorizes confirmation only in the 
court specified in the arbitration agreement 
(none was specified) or in the district in 
which the arbitration was conducred, which 
was the Southern District of New York rath­
er than the Northern District of Illinois. 9 
U.S.C. § 9. But this provision of section 9 
merely creares alrernatives to conventional 
venue, Merrill Lynch, Pierce, Fenner & 
Smith, Inc. v. Lauer, 49 F .3d 323, S29 (7th 
Cir.1995); In,,.. VMS Securities LitigatUm, 
21 F.3d 139, 142-45 (7th Cir.l994), rather 
than exclusive venues for confinning arbitra-
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... tion awards. (Some earlier cases in other 
. circuits, discussed in VMS, are contrary, e.g., 
S"mhine Beamy Supplies, Inc. v. U.S. 1M­
trict Court, 872 F.2d 310, 312 (9th Cir.1989), 
but they contain no arguments for their in­
terpretation.) The district in wruch the de­
·fendant resides is a conventional venue for 

:~ civil cases. There is no reason to force Lan­
der to go to another district that would be 
less convenient for both parties, wruch is why 
those contrary decisions are not persuasive. 

[8] It could also be argued that the New 
York Convention was intended to be exclu­
sivewithin its domain. We would then have 
to consider its applicability to this case be­
cause if it were applicable there would be no 
jurisdiction under the Federal Arbitration 
Act. Nothing in the Convention or its rusto-

_ ry, or in the implementing legislation or its 
rustory, suggests exclusivity, and it would be 

" particularly perverse in a case such as this 
involving a dispute squarely within the scope 
of the Federal Arbitration Act between two 
U.S. firms. In fact, Article VII of the Con­
vention provides that the Convention shall 
not "deprive any interested party of any 
right he may have to avail rumaelf of an 
arbitral award 'in the manner and to the 
extent allowed by the law or the treaties of 
the country where such award is sought to be 
relied upon." 21 U.S.T. at 252G-21. We 
agree with the Second Circuit that there is 
"no reason to assume that Congress did not 
intend to provide overlapping coverage be­
tween the Convention and the Federal Arbi­
tration Act." Bergesen v. Joseph MulleT 
C01'P., 710 F.2d 928, 934 (2d Cir.1983). 

So there is jurisdiction under the Act but 
we still have to consider whether the course 
of the suit may be affected if the New York 
Convention is also applicable. Although the 
Convention is not exclusive, the U.S. imple­
menting legislation provides that in the event 
of a conflict between its tenns and those of 
the Federal Arbitration Act the Convention's 
terms govern. 9 U.S.C. § 208; M & C CrYYp. 
v. Erwin Behr GmbH & Co., KG, supra, 87 
F.3d at 851. We noted earlier that the scope 
of judicial review under the two regimes may 
be different. The only substantive defense 
to the enforcement of the award that MMP 
claims to have, however, is a defense that 

part of the award was based on a matter that 
had not been submitted to the arbitrator; in 
other words, that the arbitrator had exceed­
ed rus terms of reference. And that is a 
defense under both the Federal Arbitration 
Act and the New York Convention. Com­
pare 9 U.S.C. §§ 10(a)(4), n (b), with Article 
V(l)(c) of the Convention_ The wording is 
slightly different but there is no reason to 
think the meaning different. M a1Ul!Jement 
& Technical, Crmsultants SA v. Parsons­
Jurd£n Int'l C01'P., 820 F.2d 1531, 1534 (9th 
Cir.1987); Pa""""", & Whitte77wre Overseas 
Co. v. Societe Generale De L'Industrie Du 
Papier (RAKTA), supra, 508 F .2d at 976. 
So we do not have to decide whether the 
Convention also applies to this case. But we 
think we should decide_ The possible differ­
ence in the scope of judicial review that we 
mentioned earlier could still make a differ­
ence in the outcome of this case, because the 
litigation is in an early stage and MMP may 
want and be permitted by the district court 
to interpose a defense of manifest disregard 
of law by the arbitrator. Moreover, the issue 
of the Convention'a applicability has been 
fully and ably briefed and vigorously argued, 
and is bound to recur (under conditions no 
more favorable for decision) with the expan­
sion of foreign activities by U.S. firms. 

(9) Article 1(1) provides that the Conven­
tion shall apply not only to arbitral awards 
made in a different country from the one in 
wruch enforcement is sought (not the case 
here) but also to "arbitral awards not consid­
ered as dom~stic awards" in the .;ountry in 
wruch enforcement is sought. Article 1(3), 
however; authorizes a country "on the basis 
of reciprocity [toj declare that it will apply 
the Convention to the recognition and en­
forcement of awards made only in the terri­
tory of another Contracting State." And in 
its declaration of accession the United States 
along with many other signatories announced 
that it 'Will apply the Conventio~ on the 
basis of reciprocity, to the recognition and 
enforcement of only those awards made in 
the territory of another Contracting State." 
21 U.S.T. at 2566; see notes following 9 
U.S.CoA. § 201. Read no further, says 
MMP; the arbitration award in this case was 
made in the United States, not in another 
contracting state. But as natural a way to 
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read the declaration is that the United States 
will enforce pursuant to the Convention only 
arbitral awards made in nations that also 
adhere to the Convention. This is the signif­
icance of the reference to reciprocity. The 
United States will not enforce an arbitration 
awvd made in a country that, by failing to 
adopt the Convention, has not committed 
itself to enforce arbitration awards made in 
the United States. Granted,"a Contracting 
State" would be clearer, but lIanother COl1-

tracting State" is clear enough in context; it 
means "another signatory of the Convention, 
like the United States, as opposed to nonsig-
natories." 

, -
This reading of Article I, in contrast to a 

reading that would preclude enforcement in_ 
U.S. courts of awvda rendered in this coun­
try, is supported by the U.S. implementing , 
legislation: Chapter 2 of Title 9 authorizes 
the enforcement of arbitration awards in dis­
putes wholly between U.S. citizens ' if, as 
here, the dispute arose out of a contract 
involving performance in a foreign country. 
9 U.S.C. § 202. It could be argued that in so 
providing section 202 goea further than the 
Convention. An arbitration award made in 
and sought to be enforced in the United 
States is a domestic award according to tra­
ditional principles of Angb ... Americ:an con­
flicts of law, under which the law of the place 
of the award determines whether the award 
is valid. Rest.aiem£nt (SecOnd) of 'Conflicts 
of Law § 220, comment c (1971). 'And -the 
Convention excludes domestic awards, ' The 
alternative is to view section 202 as defining 
nondomestic award in Article 1(3) (more pr": 
cisely as redefining it, altering the traditional 
Anglo-American approach)-<>r indeed as go­
ing beyond the Convention. We need not 
decide. MMP does not argue that section 
202 is invalid, whether or not it tracks the 
Convention; nor could it argue that, for the 
statute is comfortably within Congress's com­
merce power. And if it thus is valid, it 
doesn't matter whether it goes beyond the 
Convention. 

This makes the language of section 202 
critical. The section adopts the provisions of 
the Convention for any "arbitration agroo­
ment or arbitral award arising out of a legal 
relationship, whether contractual or not, 

which is considered as commercial, including 
a transaction, contract, or agreement de­
scribed in section 2 of this title" -that is, 
either a ~time transaction or a contract 
evidencing a transaction involving Com­
merce," 9 U.S.C. § 2--provided only that if 
the relationship is entirely between U.S. citi­
zens, it must involve performanee abroad or 
have some other reasonable relation with a 
foreign country. There is no ambiguity; the 
relationship betwe.n Lander and MMP falls 
squarely within the inclusion and outside the 
exclusion. Congresa may have believed that 
confining enforcement under the Convention 
to awards rendered abroad would drive away 
international arbitration business from New 
York. Or it may have been seeking to se­
cure the Convention's benefits, on the . basis 
of reciprocity, to American businesSes seek­
ing judicial enforcement of foreign arbitra­
tion, awards in the countries in which the 
award was made. Or it may aimply have 
wanted to Simplify the procedures governing 
the foreign activities of American finns, alnce 
American firms doing busine.. abroad are 
bound to have contracts with foreign firms as 
well as other American firms. Wbatever 
Congress's prec:isi! thinking on the matter, it 
spoke clearly. 

The only other appeJlate court to have 
addressed the question whether the Conven­
tion applies to suits in the United States to 
enforce arbitration awards made here has 
held that it does apply, as we hold today. 
Bergesen v. Joseph. Muller Co-rp., Sui"..:,. 
The case differs from ours insofar as the 
disputants were both foreign corporations, 
but it is a difference irrelevant to the Second 
Circuit's reasoning or our avm in this case. 

The judgment of the district court is re­
versed with instructions to reinstate Lan­
der's suit. 

REVERSED. 
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