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{83th Cir 1953}, That abservation once agmn
seems sppropriste, for the ERISA and RICO
partiens of the Afiras" lowsult strike os &=
clasiic examples of meritless and wastaful
Btigution. As the defendants concede, they
breached their fiduciary duties ae plan wd-
minisiratars. However, the inescapable fact
is thai all of the plan participanis smd benef-
curies, nchuding Mirn, wers made whode by
the reinstatement of the plan (and, in Mirs's
case, the full payment of har medical insur-
anee ctums) There was, therefore, no ao-
tionabée loss or infury for purposes of elther
the ERISA or the RICO daim, and SUMmary
judgment was clesrly proper. As this court
ks noted, “if no rationel jory could, om the
evidence presented I the sommary jsdg-
ment procesding, bring in a verdict for the
party opposing summary judgment Larg
summary judgment must be graoted.” Vi
T . Pocker Enginsering Amociafhg 9683
Fid 655, 660 (Tth Clra#8l) (emphsis-add-
edl. In our considered opinidn, % Pational
jury could not conclode ithat“the /jplaintiffs
guffered un economic loss becguse the evi-
denes [0 the record pstshlishes that the
pamttfls were mode wisole by the reinatate-
mint of the plandend-ghe payment in full of
all cutstanding iisurance claims,
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Uomestsc maunisfacrtorer soed domestc
distributor, seciing eoforcement of arbitre-
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tion maard wAth respect to contract for distri-
butien in Poland of mamifssturer’s produsts.
Distrftuitar moved to dismiss snd th vseute
gward, The District Coart for the Northarn
Diisiriet of [Minois, Western Divizsion, Philip
G. Reinhard, J., grasted motioneto dismiss,
22 FSupp, 10TE, and manufactrar sppeal-
el The Coort of Appetls) Posner, Chief
Judge, held that: (1) mandsctorers sllegs-
ton of diversity jfurtefiedon was suffissst ta
allage district court's Jumsdiction under Fed-
eral Arhitration At 2} distribotor wmived
by ite concdpet )iy arpmnent that mamufactar-
ar's [pilure to specifically allege district
court’s’ jurisdirtion onder Act econstibsbed
waiver of Suck ]'l.n'dd:u':ﬂtm:. (3} venoe was
appropridte in distriet in which manufacturer
origpinally brought suit to enforee sward; ()
applicabllity of MNew York Conveston om
Hecognition and Enforcement of Forslgn Ar-
bitral Awards woald not deprive district
court of jurisdiction under Aect; and, s= mat-
ter of first impression, (5 Convendon was
applicable to arbitration sward made n (nit-
cal HExies ms betoresn o domestic eorporn-
tioma.

Reverzed, with frstrurtions.

1. Arbitraiinn &=TL1

Under Federal Arbicaton Act, if party
fails to move to vacate arbitration awsrd, B
forfeitn right to oppose confirmation or en-
foreomsent of soch oward if sought bster by
other party. 9 US.CA § 1 at seq.

L Arhitraiion $=E5H)

Alkaugh mamufsensrer did not apesi-
cally sllege jurisdiction of district eourt. on-
der Faderal Arbitration Ast over iis action
to enfarce arbitration sward against distribo-
tor, [k allegation of diversity jurisdieden
eould hiove had oo other purpese than to
bring action within such jurisdictios and
therefore wan safflcent o do sa. 8 TS A

§ 1 et sedq.

1. Federal Courts =11

Waiver of jurisdicHon sonsisting net of
dieliberate chabde Lo fango bading jorisdiction
on & particalar statute, bat of inadvertent
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failure to e3te sueh statute, 8 mors forfeiture
than waiver, and & entitled to less weight
than wasver of sabstantive ground for relief;
if it & fafrly obvions that court has jurisdie-
ton, party's failare to cite right statote ls
harmiess and ogght nol esd to forfediore.

4. Arbitration ==8520

Distribator seeking to avald judiclal en-
foreement of arbitrator's award in favor of
manufacturer walved, by ils [nitial entry into
contract contaming agresment to binding ar-
bitration snd by its subsequent ivocation of
arbitration pursumst to such agreement, it
argument that mammifsetirees failire to spe-
cifteally allege destrset poart's jurisdiction un-
der Federnd Arhitration Act in its complaint
secking enforcemant of arbitrator’s award
constitated waiver of such jurisdietion; agree-
ment w0 hinding srbitratdon conatitisted
agreamenl that judiclsl rebief was avaflable in
event al party’s refusal to comply with arbd-
trator's sward, and invocation of arbitrution
pursaant to sech sgreement constituted fur-
ther agresment to be bound, [ meeesaary
throagh court acthan, by arbitrator’s awasd,
BUSCA B ] et g,

5. Federal Courts &=31
Argument that party to HHgatfon had
watved furisdiction & wabrahle

& Federal Courts =77

Venue in action by manufosturer o an-
foree arbitration sward agabvist distributor
Wi Sppropriate 0 Emnet o which distribo
tor resided, sndereamientional venue princ-
ples, even though argitration was condectod
in aoother stgbe \ 9 UIS.CA B 9

7. Arbdtragbone=T2.2

Eroviion of Federal Arbicration An
ganferring jurisdiction on federal courts to
papfirtn  arhiteation swards enly |n coert
h;ﬂlm.l'n'l."l in arbitration ifreEmenl or m dlis
el I\ which arhitratson was  eonducted
merely creates allernotives to comventionol
veoue rather than exclusive venoes for con-
frming arbitration swards. 9 US.CA § B

8, Arbitration &=H55
Application of Conventbon on Hecopni-

tion amd Enforcement of Foreign Arbiiral
Awurds 1o enforee arbdtration award between

two domeste corporations would not pre-
clude distriet eourt’s jurisdiction upder Fed-
prnd Arhitration Ach; Lonventon was not in-
tended to be exelosive within its domaln, and
there (8 mo reason to pssgme thet Congress
did ot intend to provide overlapping  eover-
age betwoen Cooventon and Act.  Conven-
thon on the Recognition and Enforcement of
Foredgn Arhitral Awards, § 1, 9 UBCA
§ 200,

B, Arbetratios TESS
Commeres =85

Langoage of Mew York Cosfrentipeon
Recognition and Enforeement of Pargign Ar-
bitral Awards suthorizing Maited\States to
enfores thereunder arbitrition wards made
“in the tervitory aof ‘SGother Caontrasting
Siate” also permutted] appleation of Conven-
tiom to arbitretion, owsrd made in United
States a8 hetween.iwo domestic corporations;
references 4o peaiprocity indicsted that Tmit-
ed Staiesoucis not required to enfores arin-
tration \awaryl made n country Dol & “Cam-
trafting. Sfate,” Comvention'n mmplementing
letslation authorized enforeement thereun-
fer.al arbitration awards in disputes whaolly
betwesn S dtisens, [mplementing lagisls-
tion was within commerce power of Con-
gress, and contrect piving rise o arbitrated
dispute evidenced trunsaction involving com-
merce and imvelved performance ahroad,
USB.CA Const Art 1§ B, el 8 Cosvestien
on the Eecogmition and Enforesment of Far-
eign Arbitral Awards, § 1, 9 US.CA § 2L

Peter B. Hitz (ergued), Arthor H. Seidel
Beidel, Gonda, Envorgrn & Moneeo, Philadel-
phia, PA, for PlaistiT-Appellant.

Bran 0. Roche (arpoed), Robert H Na-
than, Jock B Tenenbaum, Saehnoff & Weay-
er, Chicago, 1L, for Defendant-Appelles.

Before POSNER, Chief Judge, and
COFFEY and DIANE P. WOOD, Cireuit
Judpes

PlEMER, l'_'h.l.-uI.'Judgu.

This is a suit by the Lander Compmny
pgaimst MMP Investments o enloroe s &r-
hitration sward. The district oourt dis
missed the suwit for want of federal jurisde-
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tion, 027 F.Supp. 1078 (N.D.TIL1066), and
Londer appeals. The parties ore Amsriean
firms that made o contract (actually two coo-
tracts, but we can jgnore thet detadl) for the
distribution by MMP in Poland of shampoos
and other prodects manufectured by Lander
in the United States. The contract provides
thot disputes under it shall be settled by
hinding arbitration in New York City pursg-
ani to the arhitration rules of the Interns-
tiomal Chamber of Commerce. The parties
had & falling out, Lander notified MMP that
it was berminating the contract, and the iat-
ter Gled s request for erbitmtion with the
International Court of Arbitration, an organ
af the International Chamber of Commerce,
Lander did not contest the jurisdiction of the
Court of Arbitration. The dispute procesded
to arbitration in New York City befdre/a
New York lowyer designated by the Catri
who after five days of evidentiary Bearings
decided in fover af Lander, swardingit more
than $500,000 plus (olerest

The srhitration rules.ol ‘the Internstional
Chamber of Commefes make arbitration
awnrds final and dean the partes by swhamit-
ting their dispuis\io Erbitration "to have
waived their{right.fo aoy form of appeal
ipmafsr ae/SnRk waiver con validly be made.”
ICC Rulss of Arbitration Art 2802 MMP
refused to pay the sward, so Lander brought
this\suit o enforee it in the federal district
puart) in Chicago, whick & MMP'e home.
The compluint (captianed “petition to con-
Bem™) recitns the diverse cltssnship of the
partes. potes that the United States & &
party to the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards
of June 10, 1968, 3 UAT. 61T (1970) (the
“New York Convention™ & it I8 lowown),
clalmn that the suit arises under the Cogven-
tion and Ha implementing leginkstion, specifi-
eally 8 USC. § 207, and stutes that the
distries eourt “has jurisdiction under § 1.2
B§ 1, 9, 201, 202, 208 and 207, and under 28
UAC. § 152" snd that the amount in con-
troversy (exclusive of interest and costs) ex-
eends $50,000. When the complaint was fled
this was the mintmom Gmount o controversy
specified by 28 UAC. § 135, the statuto
that confers diversity jurisdiction on the fed-
pral eourts. The mmount has ginee besn
raised to $75,000.

107 FEDERAL REPORTER, M SERIES

[1] MMP moved to dismiss the suit on
the ground thet the Mew York Comvention
wan ipapplicabls to the partdes’ srbitrstion:
bt in mddition i€ moved o vacile the sward,
The Federal Arbitration Act, 9 UBC, §§ 1 a0
serg., allrws only three monthefor moanting a
judicial challenge to on prbfireibon oward
that is subject to the A8 TEC. § 12, and
MMP was concernsd, 88 it explained to the
district court, thgt "akhough Lander takes
the peaiticn mow Shat'the Arhitral Award is
covered bthe Wew York Comvention, other
allegutions injis Petidon to Confirm soggest
that #it Is unsuceeasfyl under the Comven-
tiof, Nt Wil seck to enforee the Arhitral
Awurd mnder the Federal Arbitration Act”™
Ynder the Aet, if you fail to move to vaeate
an arbitration award you forfeit the right to
oppose confirmation (enforcement] of the
gward [ sought lmier by the other party.
Chouffrurs, Tramsiers, Worehousemen &
Helpers v Jefferson Truckiag Co. 828 F2d
1023, 1027 iTth Cir 1080 Taplor v Melsom,
TRE F.2d 230, 225 (dth Cir.1986); Flormsynth
i Pickkolz, T50 F2d 171, 174=T7 &d Cir.
1084 4 Isn H. Maoened, Richard E. Speidel
& Thomas J. Stipancwich, Federal Arbiim.
tion Low § 38332 196dL. In contrast, the
New York Convention contalns mo provision
for ssaking to vaests an sward, although it
coptempistes the possibility of the swards
iy set aside In o procesding under ol
low, Art Vilieh 21 UET. at 3580, snd
recogrizes defenses to the enforcement of an
wward.

MMP ssked the district judge to defesr
ruling on its mothon Lo vacate unt] the judge
decided whether the Mew Yark Comvention
was applicable. Londer opposed the motion,
taking vigoroun excepiion to MMP's comten-
tinn that thoe New York Convention did mot
apply. It did net argue that the arbitration
gward was enforceabls under the Federal
Arbitrution Ast There were no other flings,
and no orel srgument. before the distriet
judge ruled om the motions. He beld that
the Mew York Conventicn did pot spply, and
went on to dismins the soit without mention
of the Federsl Arbitration Act. The At
one-year stabiste af lEmitstions (3 TS.C. § 9)
would bar Lander from fling o new suit
under the Act. So fur s appesrs, Lander
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gward, thougn coneeivably it eould sue w
saforee 2 i Podand, hoping MM has assets
these.

Ir'['ﬂ The judge should mot have dismizsed
Landsr's swit, ot least on jurisdictions)
grounds. The complaint sufficiently alleged
Jerisdiction under the Federal Arbitrathon
Act 33 well 58 uedder the New York Conven
ton. No other purpess than to allege juris-
distion under the Act ean be assignsd to tw
allegation of diversity jurisdiction and the
citathon of 28 US.C. § 1332 the diversity
statiste, and 9 US.C. § 9, the provision of the
Foderal Arbitrution Act that mothorizes salts
in feciernl court to enfores arbitration awards
in cases arising oat of masitime contracts ar
enntracts evidendng a transacton involving
interstate or forelgn commerse, 9 UAC
1, & mo oos doubts thet the contract
botween Lander snd BMMP falls into the sec-
ond category. The allegation of dbversity
wie mecesaary bessuse the substastbve low
applicable to the resohution of the partes’
dispate is not federal, and the Federal Arhi-
tration Act & EHmited to arbitrstion agres
ments or swnrds that arise out of dispdiss
that could be litiguted in federal court o
sed M Come Memorial Hospiial o (Mersury
Construstion Corp. 480 T1.5, 1, 25 oh32/0104
SCL 927, 2 n 32 T4 L.EALSINE (159831
Ampen, 'me v Kidney Conier, of Delasmre
Conendy, Lid, 96 F.3d HERGAT (Tth Cir. 1966);
13B Charles Alan Weight, Arthor B Miller
& Edward H. Coopes, Eedera! Prociice ond
Procedury § 3568, PredlTi-T2 (2d od 1984)
Chapter 2 of Title S the chapter that crestes
jurisdiction \Bknfores awards mode under
the New\Yoek Convention, is not so Nmited, 9
USC0SE08, and citation af the diversity
sistute \would thus have been onnecessary
Wil \Lander thought thai the distriet eourt
tl jursdiction only by virtoe of the Convens
tinmn.

MMP's moton to vacale the srbitration
sward under the Federal Arbitration Ac
phiows that it reaksed cthat Londer intended
to bese jurssbichion oo the Act  necessary,
and of course MMP said as much.  The ondy

basis far Hlgiai by that Lander waived juris-

diction undar the Act is thus its failure, in
responding to the motion to yacsde, to con
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s no other jodictsl remedy to enfores ite

firmm MMFe suspicion that the Ast was in-
deed an alternattve groand of jorisdicbon
The district judge overlooked the significancs
of the allegation of diversity. He ssid that
“the allegations pertaining to diversity juris-
diction are merely surplusage as there
are mo nonfederal clalms presemted by the
petitian to confirm.” 927 F. Supp at 1TE o
1. Was this oversight & prodoct of deeption,
by Lander? We think not The thrust af
M¥F's respomse to the sult was to challenge
jurisdiction under the New York ComvenSan;
and & was o this challenge thm, Bander
reptied. Une reason for Lander to elfran
from discessing an altemati® beslEfor juris-
diction was that MMP wis pet arguing that
the Fedsral Arhitration Act vas imspplies-
hle—indesd was sclfivwledging that it might
be applicable. Landér was reasonabie, i in
retrospect. incputiua Mo assuoming that even
i the districh cofet agreed with everything
that MAMFE “wad wrguing. the only conse-
quineé—Deciuze the only reliel sought by
MMP-—woald be that the court would dis-
diss s misch of the somplabnd as depemnded
oo tee New York Convention and prosssd to
adfodieste the rest of the compluint ender
the Federal Arbitration Ao

(3] Inany event o “waiver” of jurisdiction
in the sense not of a deliberste choies o
furgo basing jurisdiction on a particular stat-
ute bat of an inadvertent fallure to clie the
statimie (8o “forfeitare™ Is the better term
than “waiver”) in entitled to less wesght than
& wadver of o substantive ground for rebef
(Fizson v [I.8. Foresl Service, 55 F3d 1325,
1328 (Tth Cir.1996); Busthe v Svil Adirfines
Ine, 748 F 24 1295, 150800 (Teh Clr. 1) 5
Charles Alan Wright & Arthor R Miller,
Federal Practice and Procedure § 1210, pp
12 (2 ed. 100} The court sther has
Jjurisdiction or it does ool If it is pretty
obyious that il has jurisdiction, the [ailore to
cite the right statube s harmless amd oogpht
not lepd to a forfesture, os o world here
sasuming the inapplicability of the New York
Convengon, because of the one-year statate
of limitations for snits to enfores arbitration
awarde under the Federnl Arbitration Act
When a district judpe sees & reguest o con-
firfn an arbifration award coufded wikh an
alipgation of civersity junisdiction, o Sght
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bialk labeled “Federal Arbitration Act” ought
to finah in his kead: i & not an esoteric basis
af federal jfursdistion. [t & quite otherwise
with the substantive allegations in a com-
plmint. A plaintil typically makes & sesectian
an tactical grounds from o menn of possible
groands for asserting Enbility, and the dis-
irict judge &= in no position to gueis which
amitted grounds were omitted by sheer orer-
aight and sught o be restored later.

[4] The walver argument folls for the
farther reason that & iteel was waived. by
MMFs condust in this dispute, beginning
with the coptract, in which it agreed to bind-
ing arhitration. To agree to binding arbitrs
ton s to agree that i your oppobent wina
the arbitration he can obtain jodicial relief if
you refise to comply with the arbitrator’s
mward. Were thers a rule that no one could
be ordered by & oowrt to pay an arbitradion
sward unless ke spresd to submit himsalf o9
the pourt's jorisdietion, the signingsof“the
agreement to Mnding arbitration wonld" be &
waiver of the mile. To heoks apbitracian
pursuant to sweh an agregment, 26 MMP also
did, is farther to agree.ta be Band, & neces.
sary through court aetion, by the artitrator's
sward, provided, of ffarse, that the sward
dieas not hove AnyNinfirmity of & sort that a
eourt enn 1§se\1o _devalidate an arbitretion
award, Jmagine MMP's Indignation if it had
won the WhitPatbon and Lasder had desed
that, sy “eourt in the United Bistes had
Jarisdiction to acfores the wward,

5 Chbjections to suhjest-maties jurisdic-
tion cannat be waived. But that is not the
issue. By sssumption there is jurisdiction
under the Federal Arbiorsdon Act. MMP's
EFgumant & thet, @wen so, Londer connot
invoke that jurisdiction, because it foded to
allage it more emphatically, The argument
in short, & not jurisdiction; it is waiver; amd
wEiver argamemnta, unlke furssdictional argu-
menis, are waivahde, E.g., Umiled Siodes ©
Arehombault B2 F.I3d 996, 09E (Tth Cir 19051

Wi cannot stop here. We have assamed
rather than establishod that the district coart
kad jurisdiction under the Federal Aroiira-
than Art. And even if it does, if there are
differences botwwen that Act and the New
York Comvention thut are moaterisl to the
resodution of Lander's suit. we may have to

17 FEDERAL REPORTER, M SERIES

decide whother the Convention appliss. The
Canvention (including its bnplementing Ingis-
Imtion) = more than o siatues that eonfers
jurisdiction; o contadnes procedioral provisions
besides; if it is inepplicable, but the court
has jurisdiction on some other basis, its inap-
plcability may still @ffect the coursd of the
pudt. It has, for example, ploBper-ftatute of
Bmitations—thires veary rabtider than one. 9
US.C. § 207. That is pot a\fsttor here. Buat
if & court asked fo enfopfe an arbitrasen
award has less_authoriey to turs down the
reqaest (i whadeor part) under the Conven-
tion than uhder the Fodernl Arbitration Act
this couid okt = difference in this case—
and may be why Lander, the enforeing party,
was 8o efper (o bottom jorisdiction on ithe
Cogvention. (e eourt, noting that manifest
disregard of the low = =n implied ground {or
wilcating an award under the Aect, bot neithss
an express nor, the eoust thought, an mplisd
defenses (o enforcement under the Cooven-
tion, has held that &£ {5 indesd harder to
kmock oot an sward under the Coovendon.
M & C Corp v Evwin Behr GmbH & Ca,
HG, BT FAd &4, B50-51 (6th Clr15986). We
nesd not declde whether this is right: the
imsnie {expresaly left open by the Second Cle-
cuit in Fareona & Whattemore Chwrseos Co
w Socine (Fenerale De LTndwestrie Du Popi-
er (RAKTA), 508 F.24 588, 07T (2d Cir. 1674))
has not besn argoed to ua. 1t s encagh that
it may be right meamng that whether the
Coovention is spplicable may make & differ-
ance even though jurisdieton is secure undar
the Federal Arhitration Act

[6:T] And i b secure. I is true that the
provision of the Act that confers hurisdiction
o the [ederal couria to confirm arbitratSon
awards authorises econfirrmtion only in the
court spectfied o the arbitration agreement
(nome was specfied) or in the distriet i
whirh the artotrabion was condocted, whish
wns the Southern District of Mew York rath-
or than the Northermm District of Hinois. &
US.C § 8 But this provision of secthon
merply creates aliernatives o coovestionsl
vamiss, Merrll Lpn.r:.'i'. Pugroe, Femner &
Stk 'me v Lower, 49 F3d 323, 339 (Tth
Cir1986k I'm re VME Seewrities Lifigafiom,
71 F3d 130 142-45 (Tth Cir.1994), rather
than exclusive ventes for confirming arbiirs-
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ton swards. (Some earlier cases in other
greuwits, diseussed in VIMSE, sre contrary. &g,
Benshing Beouty Supplise, 'nc v [L5 Ths-
frct Court, HTZ F24 310, 312 (Bth Cir 1985),
bt they comtain no arguments for their in-
terpretation.) The district in which the de
fendant resides & a comventional veeue for
givil cesen. There 8 no reason Lo force Lan-
der to go to amother district thot would be
less sonverient for bobh parties, which is why
those contrary decislons are not persussive

[8] It could also be srgoed that the New
York Convention was intended to be excla-
give within s domain. 'We would then hove
to consider its appbeambity to this cass be
cause if i were gpplicable there woald be no
jorisdiction under the Fedemnl Arbstration
Act. Mathing in the Convention or its histo-
ry, or in the implementing legislation or ita
history, suggests pxclasivity, and it would be
wﬁnﬂmﬁ-wiqammrhulhln
Imvolving a dispute squarsiy within the scopa
of the Federal Arbication Act between twn
US. Grma. Is fact Articls VII of the Con-
vention provides that the Convention shall
not “deprive any interested party of agy
right he may have to svsil himaell gfwn
arbitral awurd in the manmer and fg e
extent aliowed by the law or the ifealies,of
the country whers such award s h.n.gthu- bt
relisd wpon.” 21 LLET, ak -1, We
agree with the Second Cippui that there is
“nn reason (0 xesume thet\Congress did oot
intend to provide overiappimg covernge be-
tween the Cosvention(and’ the Federal Arhi-
tration Act” Eergien .rr.lu',m’l: Mruller
Corp, TID F@d 608, 884 (2d Cir.1088),

So thers IeJursdiction under the Act bat
ww gull hees o copsider whether the course
of the'wgit may be affected if the New York
Corvention is also applicahle. Althoogh the
Eoxvention (=B not exchesive, the ULE imple-
yoenting legislntion provides that in the svent
il & confEet hetween s terms nnd those of
the Federal Arbitration Act the Convention’s
torms gpovern. 8 UTA.C. § 208 M & C Comp
e Eruwin Behr Gmbl & Co, HG, supem, 87
F.d at 851. We noted earlier that the seope
of jodieial review under the two regimes may
be different. The ondy subatanmtive defense
to the enforcement of the swerd thei MMP
pluims to hove, however, B & defepse thot

part of the sward was based on & matter that
had not been sabmitted to the arbitator; in
gther words, that the arbiirator hed exeesd-
pd ks termp of reference  And thet is &
daferse under both the Federal Arbitration
Art mod the MNew York Convendon. Com-
pare 9 ULEC, BE 1a4), 11{b), with Article
Ville) of the Conventlan. The wording is
slightly different buot there is no reason to
think the meaning different Monogemes®
& Techmical Comeulionis S.A v Porsong—
Jumien fmil Corp, EED F2d 1581, 15634 {Sth
Cir 18ETy Paraoma & Whittemore Cversoos
o v Sociefe Generale De LTRdunire Du
Pogier (RAKTAL mupra, 508 B.2d/8t 576
50 we do oot have to deGide ‘whether the
Convention also apphies 4 this case. But wm
think we should decidee.. The possible differ-
Enee o '_'h:-m:l.a-pg (If.'llﬂli.l!’i.i] review that wwe
mamtinned eariéréould stll make a differ-
enee in the muteomne of this ca=e, because the
litigation is Ih an early stape and MMP may
want agd be Permitted by the district cowrt
to iglerpose ' defense of manifest disregurd
gl the arbitratar,  Moreover, the issue
of the Comvention's .{..plbuhiqul.- [T
fall§ and ably briefed amnd vigorossly argued,
andd in bound to pecur (under conditione no
more [avorabie for desision) with the oopan-
ginn of foreign activities by U8, frms.

9] Articls I(1) provides that the Comven
tien skall apply not only to arbita] awards
made in & different country from the one in
whirh enforcement s sowught (mot the csse
here) bt alss to “arbitral awards not eonsid-
ered a8 domastic wwards™ in the coumiry in
which enforcement B sought. Artiels 103}
howwrer, suthorizes a country “on the besis
of meciprocity [to] declare that i will apply
the Comrention to the recopniten and en-
fareament of swards made anly in the terni-
tory of another Contracting State.” And in
its decloration of acceasion the United Staies
alang with mary sther signatories srnounced
that it “will apply the Convention, on the
banis af recprocty, to the resognition snd
eoforcement of only those awnrds made in
the territory af anciher Contracting Stste.”
M UST. ot 2568 see notes following 9
DECA § Hl. Eesd npo [urther, saym
MMP; the srhitration sward in this case was
made in the United States, not in another
comtracting sitate, Buobt as natural & way to
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read] the declaration (s that the United States
will eoforee pursaant to the Capventlon only
arbitral owarde made in nations that abso
wdhere to the Convention. This is the signif-
jcanee of the reference tw reciprocity. The
United States will not enforee an arbitration
swurd made in 8 country that, by failing to
sdopt the Convention, has not eommitted
itmelf o enfares arbitration swards made in
the United Sistes, Granted, “a Contracting
State™ would be clerer, bui “snother Con-
tracting State™ is clear enough in context; it
means “apother sigmatory of the Convention,
lke the United States. a8 opposed to nonsig-
natariee.”

This resdicg of Article [, h eontrast to &
reading that would preclode enforeement in
LB courts of awurds rendered in this coun-
try, [& supported by the U [mplementing
logislation: Chapter 2 of Title 9 sirthorises
the anforeement of arbitrstion wwards in diss
putes whodly betwesn U5 citizens.if \as
here, the dispute srose out of & (oontrast
imnalving performance in & forgdgn coniiry.
SLULEC § 202 It could bo argoed LBat in &0
providing section 208 goescfucther than the
Comventon. As arhitrstlon sward made in
ond sought to be eofegfed "in the Undied
Btates is & domesth award according to tra-
ditions] primsiplas of Angio-American con-
fliets of bw, @nfee which the bw of the pleee
of the awird dstermines whether the award
in valid “Resiatememi [Second) of Cownflicts
of EGmp/f 220, comment ¢ (1971). And the
Conventidn excludes domestic awards, The
alffrnative & o view section 202 &5 defining
nafdameathe sward in Artbels I(3) (more pre-
isely an redefining it, altering the traditional
Anglo=American approachi—ar indesd a8 go-
img beyond the Conventlor, We need not
decide. MMP doss not argoe that section
2 i iovaBd, whether or not i tracks the
Cogvention; mor coubd & argue that, for the
statute i comfortably within Congress's eom-
merpe power. And if it thus & wvabd, i
doesn matter whethes £ goes beyond the
Comvention.

This makes the heguages of seetion 202
eriticnl. The section adopts the provisions of
the Convention for asy “srbitration agree-
mant or arbitral award arising out of & legal
reintionship, whether contractuml ar @ob
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which ip considered as commareinl, ineludisg
o transaction, contract, or agreement da
m‘h:dmmﬂm‘ﬂ:h'l:iﬂ.a‘—ﬂ:ui..
gither a “maritime ransaction or & contract
evidencing 3 Ctrunmaction imeldng  com.
nm"ﬂu.ﬂ.c.bz—phﬂded ondy~that i
the relationship & entirely betweon 118, \=t-
pome, it must imobe performaes) abfGed or
kave pome other ressonsble reisdon with &
forelgn country. There & no ambigaity; the
rulationshin betweca Londer-and MMP falls
squarely within the inchgion and outside the
exchesion. Congress way bove believesd that
confining enforeement under the Convestion
ta swards renfiered shrosd would drive sway
internatifngl, arbitration bosiness from New
Yorie, Ok it may haove boon sesking to se-
core the Conventon’s benefiis, oo the basis
af reciprosity, to Ameriesn businesses seak-
fog ‘Yodicial enforeement of forelgmn arbitrs-
Hon gowards in the countrics in which the
award was made. (b & may simply have
wanted to simplify the procedures governing
the foreign sctivities of American firms, sEoce
American firma doing business abrogd are
bound to kave contracts with foreigs firma an
well 35 other American firms. Whaiever
Congress's precise thinking on the matter, it
spoke clearly.

The anly other appellate court to have
addressed the question whether the Conven-
tion apples to suils in the Uniied Biates to
enforee arbitraton swards made here has
held thae it does spply, ss we hold todssy.
Berpeaen v Jomrghk Mauller Corp, mupra
The case diffors from ours insofor ap the
dispatants =ore both foreign corporations,
but it is 8 difference irrelevant o the Second
Cireuit's ressoning or our own in this case.

The judgment of the districi court is re-
versed wikh |nsirucbons to memstate Lag-
der's St

REvER=ED
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