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THE COURT: Fle il}'ﬂll A EEAL,

R
Who is Me I-I‘T

[Case called)

ME Mtlﬁh;r-’.linur Hener, I am.

T-H’ w‘ Hr. Wapsam, =y biggest problem with
oL plptt‘;:;!"l_ have absalutely no idea vhy this comcract
ia in'flll'{':?r-’lgl.inlt Mexican public policy Yeu give me g

Healcdfl ofeplaine in a Forsign langusgs, you give me

ﬁmtibf o gxplapatlion by comperent authorltlies

Ty

dEplaining to me what's at issue. You don't explain iU ewen
in passimg. ¥You tell me in o nice footmobe, Lln & comclumoEy
faghian, the relpEurance CONLT&ELE are conbrary to

Mexican -- or are invalid in Mexicem lew and comtracy to
public palicy.

Toa know, sir, that's & nice statemenz. Did you
resd the Hew York conmvention on arbitrable swards? it
requires, guote-unguote;, proof, not conclusory scatoments.
It says that in am ackien to confirm or recognize an award,
ehe epgrt may rafuge Eo do g0 only ubem the party oppasing
the actlion provides, quoLs-enguate, prool,

Whare's the proof?

ME. HASERH: Your Honor, attached te the psciticn
to confirm the avard is the complalnt by Beguros La
Republica, and I apologlise --

SOUTHERN DISTEICT REPDETERS [213) 83T-0009

United S
Page 1

P

T HOd3H NOLULVHLIGHY TVYNOLLVYNEHALNT

Ed)




Y

W TIEAY A TR RO LIV LTV

14
11
1
13
14
3
16
17
14
1%
]
2L

i

EFEIEEA]L

THE COURT: Eir, T said to you Lt is §n the

category it I8 very nlce it is in Spamish. In a complaimt,
as in complaints under Emerica lew, are likely to ba not
terribly informative.

MR, HASSAN: That atvachment does refer tao
Article 3§ of the general low of insursnce; the Mexican
general law of lnsurasce, «hich requires government approval
of agents, any agemts that are appointed or that are acting
on behalf of am insurance company im Mexico, whethar thn:i:
agents are locaced in Mexico or abroad, amd that im |ﬂ:
farth in the Haxican complaint, amd T admlt chat EHeE was
not fwlly arciculsated and refersed ta in l:lu[,,glliﬁmai. and
I apologize, . -'

THE COURT: Counsel, the uqi..-,jm tully
srcicul ated® --

MR, HASSAN: It is Wti’uﬂ.

THE COURT: mm}ﬁiﬁ sie X

HR., HASERN ﬁ‘l’-ﬁp the lesus --

THE COURT) Would that invalidats the agreamént
to arblbrata? And why undar Hesican law?
MR, HASSAM: Under Hexican law, =y undsrscanding
af Mexlcan law s chat amy acclons cakepm on Dehalf of
a=manne vho has, baan an agent, duly appoinced l%

2fomreied sy e Ma od SEAIRREL Tl Tanl; e e

3 T ME. LENCI: As I understand this tramsackion,
“H becauss of the maturs of the reinsurance business, tha

) ceomunication wasn't direct, &0 it wasn't Ekandia dealimg
ig with anybady directly at La Republica. This was done

11 through any nester of Entermedjariss and brokers. Skandia

Hla!'{af{rx"‘l..‘

0O

N

BYEIEERY
i

i THE LOBRT"Did you, plaintiff -« T have never
2 qaite Wﬁﬂrlﬁn’&athlil reinsurance contracts that well. But

—

1 were tM’; \lﬂl-tlll or was théare sore than mere demand for
¢ paymeft hofuesn yourselvea?

| Hag thete & courks of deals Lelveen yourdelves

S.AJTVIWN|

i’; 3;_|.1IH Hepublics haged on this contract acher than the paymsnt?

13 did, as far as I know, hold up Lte end &8 far as

13 communicating wieh the lneerpediary, What happensd slcer

i4 that we really didn't explore

15 THE COURT: Okay. Hr. Hassan, let me cell you

18 what I'm dolng, [ am confirming the avard, amd £'11 cell

17 peu why, ¥ed falled missrably te provide the prest cegulred

18 under the conventlon, nusher one. Numbar téo -- and [ am
19 going te read s decislon lnto tha record -- thare is mo

30 pesidon sy [ nesded o accade to the Mexican action undar

IVHILISHY TYNOLLVYNHILNI
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1 principles of comity. They don't exist here. United 3%
Page 2
] Having sald that, yeu should have dons, sir, what

33 you n ded Eo ﬂ-n_"éuhh:h u:!.l follow Ehe jm‘umtim and
puris e f éf"ﬂ. Re e2ly (higr f0ee FlN, -";"e' ny
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feem sqaimet youd &f not

But, #ir, the mandes Lo which this has besn
hamndled by your client leaves & lot Lo bDe deslred, WHaicing
14 ®manths and two waaks bafore tha arbitration hearing co
stare the Mexican action, defaulting in ice amswer to cha
petieion kn this acticn, apd walting till an order to show
cause why che default should nmot be entered im served wpon
him to respond, o therealfper respond wich che qualicy of
papars 1 received from you, slr, which &t ne polnt even
mxplaing to ma what the legal argument is, smacks of the
cype of bad faich that leaves a court disquieted.

However, assuming. sic, that thers was and is
under that areicle you'we just guoted Lo ma & DAELE T2 ?ll'-{
foughe the arbliration proceeding, 1 would suggest, uau,f_;
that your client®s cheices were one of many, but mﬂ"i&:-l onm
wou mlected,

The first was to move bto BEay L‘Ejr'g:i.i:ruinrl fin
chis court based om Mexican law when t@--&i‘ﬁ-uim waAs
damandad . € >
The second, to answe® FhA peticion and provide
the proof required under Lﬂi*ﬁ_ﬁ“nﬂnﬂ- It's failed to do

o\ °
go. It will have am *ﬁﬁ'ﬁnﬂlnd here. 10 you have
assets in the United States, presumably those will be

subject to che award, 0o to Mexico and lat Il'l-l.ll- Eight in

EOUTHERM DISTRICT REFORTERS (113} &17-0100
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- Fhamen 8 s mebes ide
posmbEy in which asasts are 1 rafuse snioroesant of
ths asvard on the grnlmdl_ lhn@ avard 1m againer the

public pelicy of the ntat Eomnforcensnt. So LI yoar
asseis are therse, IQ ‘ra mafe. Tf chey'ra pot, then
the course of aftlog ®lected here is punishmenc encugh and I
dEnte nl.dmtﬁ'ﬂgughn asttorney's fess for Ehe conduct
H:upl.ﬂ:-l.:l!fn_yﬁ:thltll.

_-fv'ﬁ;il is my decision am this mstlon

This case is a diversity actlom to confim an
"E;!llr.u:lnn. avard rendered in favor of petitionsr Gkandia
'Tl;l.nrina Relnsurance, Incorporaced In Delavware with Ite
privary cffices in Mew York, Mew ?u;n:, and against
cegpondencs Seguros La Republicm, s Mexican company known as
Asequradora Interacciones, 5.A., with lts principal place of
buginess |l Mexico. The achitracion st isowe lnwolved the
claim by Skapdia that Eepublican owed it payment under
rainsurance retrofesfion agresmant., SK-100, snteeed lote dn
1977, and wpdated in 1978

Skandia demanded an arbloracbon of ices dispucs on
December 10, 1984, under the arbitration clause of SE-100
which provides, in pertinenc, part as follevs:

*ag a copdition precedent to any right af actlien

hersunder, any dispute arising out of SE-100 shall he

gubnltiad to a decimion of a boacd of arbiteaticn compased

United

SOUTHEEN DISTRICT REFORTERS (2132) Page
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of two arbitrators and an umplre, mesting in Bew York, Hew
York, uniess othervise agreed.®

The laws of the State of Mew York shall gowvern
imcarpraration and -Fplie:unﬂ of == 1 am skipplng ctha Fest
part af that elauss The procsdurss [or the arbiltratien,
the appoincment for the ssbitracors and che wanner in which
the sarbltratora needed to render a decimion. The last part
of that section reguires, “That the lsws of the State ol Hew
Tork shall govern interpretstion and applicatiom of EE-108.%

In SE-100, the parties almo stipulated that
forslgn reainsucers fallling to pay amcunts dus under Che
contract would subnit ta the jurisdiction of the 0.5, (Coubeh
and that the Superintendsnt of I[nsurance of the i.;._l,#‘f '{:2!"'5'“
vark, "Hould be the sgest of the fersign filﬁlm ‘I‘;I Lhe
pucposes of secvice.® That's Article 14 of phET agreement .

Mthaugh duly served with mguhr;ad ot
Suandia's arbleracion desand, '.lnﬂ:l_ii\ln:ﬁ.kuiln-d ko appoint
in arblecater within the ©lsa Mriﬁ by the arbiceacion
Agresmsnt .  Skandla extendsd\the) tims for Republican to Cind
an arbiepFater. Hm.!"l;‘:-,];i\ﬁj;gnl of 1595, Swandia Cinally
informed Republica th:ll:*"*!. wirild grant mo [urthar
sxcansfions, Only then ard chen by Cax, dared hugusc 3,
15858, did Republica respond and stace that, “This company
had not copy of the purported relnsurance contcact. We hava

analyzed all the docwunents which you have sent to us
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h
subigaquant to such ﬂ-'llh_ E%; arbicracion angd we conclods
q-“"—"ﬂ'}y
that there is n-:rt" vl;'i.lrl.t gvidence that this company
enternd inte duth hesdEsctlon. Therelfore, we do not feel
bound te appoirk, an arblitrator,®

I &n October 16, 1995 fax, Mepublics repeated
it !ﬁﬂgﬂlnu: to the arblitratore thar it had never sntered

imgo the reinsurance contract with Skandias, Skandla

Sepntirusd with the arblcraclon, sppeinting & second

arbitrator ax permitited by the arbitration agresment.

I note that both of these lscters don't da what
coissel has just dons hare and st forth ths basis far the
invalidivy of the contract, thers iz just a cssclusery
EracEmEnt that thers vas no relnsuramce contraet BLAdLEg the
pPATEiam.

Mevercheless, afcer receélving thess faxes,
Skandias contirpusd with the arbicration and appointed &
pecond arbitrator. Eepublica did not participace or dafepd
leselt in cha procesdings. A hearing took place on October

24, 1998, and on October 5. 1098, ths Arbitrators awvarded

Akandla the mem of S190,E108., Ths avard gave Repulbl Lca 30
days to make pajment, which Eepublica has not dope co datcas

On October &, 19PE, just vwd wedks prior to the

scheduled arbltrazion hearing. Eepublica filed an acticdJnited SERE

Mexica challenging the validity of the reinsurance :nntrE:@ge 4

under Mexican law. The Hexican action also appears to
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challeivpe tha wvalidiny el vafiodd wilsd conliacts w0k ot bai

biiiugdhcs Ekandia has

pafiies aemed &8 delapdants.
answared the Hexican action, which pemains pending.

On Harch 4. 1536, Skandia (iled the instant
et ivien mesking confirmacion of the arbltral award,
interests and atecrneys’ fees under Kew York Insurance Lawv
1213 (dj

Espublica did not answer the petiticn, ard cn
Jduns 14, L0FE, as reguired by thld §udgs's mdles of
individual practice, Skandia filed an crder to ahow cause
why the court should mot enter a defaclt judseent sgeinet
Republica. On or about July 18, 1996, Fepublica finally
entered an appearance opposlog tLhe entiy of the default
Judgrant and cross-maving to digmiss the petition or -tﬂqs
peEnding tha outcone aof che Hexlcan actlon. The p:-a?i'!r:-m-"-
Eepublica never offered an sxplanstion & ©o uh.;(}‘j.l‘\lln‘hml
to answer or ctherwice move agalnec che p-n:yfh_s{n Y timaly
mannar. I1°m seill curlous abeut that, nhﬁﬁ:qﬂ

Republica contends that :&I:-Q:gurr. should, on tha
basis of intermatiomal comity, q&\}‘w cu;l:aul: poticion im
deference to lts Mexican ll:tt“hl!l{llll

L. Espublics tth\hl Haxican action six months
peEfore Skandia [lled tﬁh. I'f?nn. to conficm the avard;
1. Both this pél.lnn. and tha Il“!ll:'ll; procesding

invalwed the validicy of the reimsurance concracts wnder

SOUTHEEN DISTRICT REPORTERS (21120 &37-0000
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FaEien jes,
¥. The Hexlcan cfiur Lhe appropelace forus Lo
decide the validity of t ca act uwhder Lte laws;

i. The ] u-uﬂ. provides an adequate forum
tar both pl.l:tlﬂ!‘.,.‘

judicial ef t*gky.

> ﬂWiicl further maintains char Skandfia ahauld

aying the New York action promabes

e EnM;‘!:m proceeding in Hew York becsusa ic should
hayewugfaresd the arbleration avard in Mesles. That

i‘gﬂ:nt 1 simply don't umderstand. Republica adsits that

__‘l'hl motion to confirm under the copventlem and sthepeise is

appropriacely made In tha jucisdlevien In vhich the award Qs
randared. It could be sads ln Haxico, bt there dis
cartainly no legal or squicable argument that would have
conpglled or ahould have compelled Skendim to seek a mocionm
to conflrm the avard In Masies,
Instead, gentiemen, the place to ssak Che
confirmatien actuslly had co be hers to reduce the avard to
Judgmant .

falch 4f 4t had tpled Lo da chag ks Mexico instead

Skandia would have been the party acting in bad

At any rate. finally Republica malntalns that the
award violates the public policy of Maxico amd should,
therefors, mot bs salfofesd undar che Unlted Hatlons
Convention on Reccgalcion and Enforcement of Forelign

Arbitral Awards, 9 U.2.C, Saction 100 et meq..

United

EOUTHERN DISTRICT REFORTERS 121320 &1T7-0)00
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Ekandia in tuce &rgues Chis court Ehould
conlirmthe avard béchuss Republlcs agreed o hold Both the
arbltration procesding and confirmation of the swvard im Hew
Yaork Skandla notes that Lt indciated the arbitcation
:Prlm'lrl-lﬂnl]l: 10 sanchs befors Eapubllica srarted che Mexican
action and that, therelors, 1ts action should have
precedence Aeandia algo polnts oyt Espublica has Falled oo
provids proaf sither that the agreement to arbitrate or the
reinsurance contrace bteelf was against Mexica's publlie
palicy or Invalld undsr Mexican law

Fimally, Skandia claims it is entitled to
attorneys' (ees under Hew York State Insurance Law 1211 [d)
acauss Espubllica®s unasplained default in parcicipacing &
arhivration and in amswering the patition im, "Prima theis)
evidence that its failure to pay was vexatioas ln.p.nulg:ll-ﬁ';'t
reasonable cadse,* \ .

International comity doas not w:; this court
te otay cthe petition to cenllim the thﬂ [LE =8
Hespandent argues that becauss It ,{é\figﬂid the Mexican
actlon prior to the instant -ﬂtb;‘in“*cnnrlr- cthe award,
bnternational comity nquwa;l:h gourt Lo stay or dismiss
the conllirmatlan pq-u;!kﬂ'*dlmg rasolucion of the Mexican
action. Tha Buprens I:'aL;r: hag defined comicy as: “Tha

recogiition which one nation allows within AEE territory ca

the legislative, executive or judicial acts of another

BOATHERN DISTRICT REFOATERS (3130 l-'l'l-ﬂ-.

15
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nation, hkaving due regard hﬂt!l.:{fhll‘rl.i‘lﬂnll duty and

Frio Sl

convenlence, and to the tiiﬁi of its own citizens or of
oLhar parsons vho lllﬁi&; :hu peacact iens af Lea i
am clting Hilten -.fihi*ﬁu:.mt 159 0.5, 113, V&4 LIeasil
Thﬁ‘v’l‘ﬁ;‘m considersd by courts i detsrmining
whether to ‘lﬂ‘[lj“:hn- principles of comity and stay ar

\ .
disnlad thi\perding action, however, ds mot sitigate in
Q7 q

A\ 4

l',_:{n!a_ﬂ!liplﬂﬂicl Thesa Factors are che simllarity of

!f;.ﬁt_;.ll'fl and igsues involved, prosotion of judicial

\ N[ lglafey, adsquacy of reliel avallable I the alternatlive
fomum, consideration of Falrness to all pasties and possible
prejudice to any of chem, and the tesporal sequence of
filing such actlomm, Ses Capeplen Trveatmant, Inc v, Yiacom

Holdimgs, Led, 71D F.Supp. 880, B84 {Jouthern Disterict of

Hew York 1991.)

Here, Bepublica's insistence that the Mexican
actiom should take precedsnce is wunsupported by any
compelling reason under thess factors. Ficse, Republica is
wrong Ehat thes Mexlcan action should be considered flrst Ln
vime. Arbitratlon procesdings are adjudicatlons om the
merite of fasuss. See Fotochroms, Inc Copal Compamy, Lod.,
1T F.2d 517, 517 (Second Clrewlt ¥975). That case halds
that forelgn arbitrable awards made after bankrupt
procesdings were iniciaced im che Uniced Scaces are

ronstheless & binding adjudication on the merite when

SCATTHERN Dllni REPORTERS [212] &3T7-0300
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arblitracien procesdings were Inltiated before chae hlnh;rup'r_._-‘l
motions.

The arbitraclon procesding kers was initiated a
full 10 womths bafore the Mexican astion. Thersfors. the
award rendssed, sven chouwgh rendered after the Hexican
action started. §s still res judlcata. Ic im an
adjudicacion on the mearics, géntlemen.

Wow, at the tims this arbloraclon procssding was
ftarced, Hspublica was aware that both the walidity of che
reinsurance contract and ice arbleractien elause were at
imsue and it had forums fully available both befare Ehe
arbirracers amd alverpatively the Nev York courte ta
challernge the arbitration procesding and the contracts arc
ipgua. Therafore, Che temporal sequence of the Filing u-:-
the actlons favore peatitioners Skandia and not che
reapandent .

Purther, in considering the fairmess 4o he
parciss, the Second Circuit bhas gemerally rmmn Leom
surrendaring jurisdiceion eo a coure uh-:i;p_.'i':j&lg-—nt (T
been reached. Chima trade & Developsent “Werdus M.W. Choarg
Yong, 837 Fed id, 33, 3§ |Second Ciccult 1987) and 1 an
guoting Erom that cass, 'El-l:li?‘!.!iﬁpl:‘uzceadingu on the sam= in
pecsonam claim should n;un.h'm be allowed to proceed
simaleanscusly, at least™abtil a jwdgment §a ceached inm

vhich one can plead an res judicata.® Ko ewpressed furcher

EOUTHERM DISTRICT REPCRATERS (2121 &17-01p0
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in Diego J, Werbstin versus Martin E( Gphgtman, T43 Fed.
Bupp. 104, 180 [Southern Hil:ﬂn:g_'-él‘;&_ﬂfi'nrﬂ 19961,
*Without a fimal judgmenkt !rﬁ lﬁi’.‘her court, surrendsi of
jurlisdiction ia Ju:titlmj"mnli"ﬂ'ﬁd" except fonal
circumstances.”

[N mt:!‘..!‘,i-rt iy no excepilonal circumstancs
The Maxican [_;ﬁ:fq ;.iill far from completed, gentlemen. 1
bave no ipdfEwehon that the Mexican action iz going o do
anythin@ugodrag on ad en. Instead, here I am going to
dltjjﬂi :I;J:.in case rather expeditiously, amd thers in
;&Eiinlﬁr nothing that makes ma incapable of incerprecing
pexican law if it had beenm provided to =8 IR &6 GEcuvELe and
APPTOpriaceE WManner

Therefore, neither judicisl efficlency ner cha
similarity of parties and izsuss ars served by abstentlon in
this case. I repeat, the Maxican action deossn't lavalwe
just this defendanmt. It has mulciple dafendants in multiple
othar reinsurance conttacts. Therefore, all [ have is one
casm, one avard, one 5=t of parties.

Simplarly, the Lasuss invelved in thede Ewo capes
are not ldsmcical The Mexican actlen cencers arcund the
valldicvy and publie pollcy conmideracions of the enforcement
aof reinsurance contracis. The isewe belare me i much
NACTOWET .

Has thare a valid agresnsnt £o arblorate? IF

thers was, and Republica failed to defend in the

SOUTHERM DISTRICT REPORTERS (21F) E37-D1G0
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arbitravion, all otheér isouwed have Dbeen regolved.

Further. only the respondent is favored in having
the &ction ln Mexico. Petlbtionsr, an sntity with ite
principal place of business im Wed York, is prejodiced by
having to appaar in a foreign Eorum, Mexico, in Che sams
mannar respondent claims prejudice wup here in New York

Respondent has Iess of a basls to clain prejsdice
bEcauss It @sntersd into & conbract conssnting to

jurisdiccion in Wew York, while paticloner never &ven

arguably consented to jurisdiction in Mexico by combract.

in short, thers is nothing counseling a stay of dismissal af

this actlon becauss of intermational comicy and the {ﬂl.!:!l'.
rejects respondent's request that this court do #a,

Mow [ turn to the substance of the moTHm, You
oppose the motion to conflmm the svard ar :rq._?h- iNgefanlt
I'm golng to conflrm the avard. The M‘ﬂgﬂ‘_,;.‘ﬁunuun
authorizes COUFLE =« DECAUEE Pou'va pm:t me, [rankly,
gir, with no defense to the actiem =~ the New Tork .
Convention suthorizes cousrts u{\'ﬂhitlhrr countries Eo
refuse recegnition in rnlﬁkmn‘t. of seards,  *Only Lf che
pRELY Agalnee whom Ht,_l-ﬂ‘f‘- i imvoked Turnishes Eo Che
competent authorikty whece the vecognition asd snforcemsnt @
wought . proof that -- and I underline the word, *"Proaf® --
that: 1 The partiss to the sgresment, the arbitratlonm

agrasmant, wars undsr che law applicable to Ehem under some
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in capacity,. or said sgroesgnt s not walld under the lav ea
which the parties hawe-sabjdceed it or, falling any
indication l:!hltuﬂﬂ_l. ,:,_ﬁ}r the law of the coustey wbare tha
avard was made; “f |

N .'ﬂl'E sub)ect mattar of cthe differencs is nok
capablé pf wattlement by arbitratiom umder the law of that
cayntyy; Vor

B. Recognition or enforcemsnt of che sward would

I'I!' contrary to the public policy of that coumtry

It is significant to mote that respomdent has
proffsced absolutely no presl in this case of anythisg
Republica [lled & Mexican acticn with & complaint apparently
claiming that the reinsurance comcracts at issus wers
invalid and agaimst publfc paliey. 1Tt has mat Filed &
translation of the complaint For che caurt and kas falled
altogether to [ile & memorandun of law or affidavic by an
axpart in Mexican law that its obligations have subetance of
any kind undar Mexican Law.

Hore fatal to respondent's posicion, howewer, is
that the validlty of che reinsurance contracks i@ nat
partiment to the inquiries before this court wnder tha
canention.

Beopondent doas not claim here that under Hew

York law the relnsurancs contradts are imvalid or against

¥
Bl =] 31 & Ehe lav which the !llﬂlurlhcpage 8

contracts stipulaced will govern che contract amd tha iaw
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that govarns snforcement of the arbitration asard in thins
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confirmation procesding.

Therefora, wnder the sectioms of the convention
just eited, the sole remaining issue 18 vhether che
Agresneany I'IEIE_I to arbitrate, mot the reinsurance agreement.
was imnvalid under the lavs spplicable to the parties to the
Agresmrent Om this jsees, respendsnt has failed to supply
the, "Prool® the convention desands; and, thecrefors, thers
is po ground available for this court to refuss coafirmatien
of the avard.

As & traaLy ratliled and ad:‘ﬂ,id I;n;lr Ehe W, 5.,
thig court 1§ compelled to follow chs dictatea® of tha
comvention above sll domestic principles of arbitraziom,
This court would need dramatlieally mors proal than thst
proflered by crespomdent o¢ & Ballel by cespondant's :gﬁuglh%’t
of Hexican law based om no explanation as to how equissl
came to that bellef or he kas the edscacion, I:Iirﬁ.!"w or
knowledge of Mexican law to make that belisf pnl.y‘l;ling mara
than speculative for this court to refigil, ,tu_yl:.'muun ol
the svard based on the dictaces of £NG oRventlon

Even if abstestion pelodiples vere avallable
under the conwantion, only & \:E'HIQI W Faued e ry
circunstance not prllll‘.:“‘.& Would justify a stay of a
confirmation hearimg h'&t foram in which the award was

randared, In ahert, gentlessn, [ am gyaling Lo &nter a

SOUTHERN DISTRICT REFORTERS (282) EAT-0N&0
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dafaulc on the conflimalicn rulring,-. Tou have not expleined
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your delay and your failure l.u"wkri}'lm have not shown
ma bn amy way with proof n;-.ﬂ}ﬁ;ﬁl thak you have a
mepitorious defense tg 1h|{,!_5;.1\::ﬂ| and you have been
unnecessarily delayipg.Chis” arbiitracion process and
consideration infa £0L1® forum for as loog as yoo bunmanly
could, 'fm.l:{-ﬁql:r‘."lﬁnfﬂ months, till ehe &n= af Eke
lrhitrl&é_ﬁ-.k!l-it:lng, o start che Maxicam action. You
refyfed tovanswer this pecicion in a cimely mapner. Yeou
ﬂ__i‘h.g!&"l-ill the last moment to put in papers cpposing the
.-*l;.rrr af the defsulc.

Tau then oppose it with fncorplete papers
sxplaisiog absolucely nocking of pertinemcs ©s the comifo,
getting torth amy kind of basis for a meritoricus defence,
and not euplaining your delay in the least. leder chese
circumdbancad, Wt would be an abemimetics for this court to
relues Lo encer the defaulr cenfimming chis swvacd and fe
would Be highly prejudicial snd an fnselt to che jedicial
process to do sa. [ as grantimg the default. 1 am denying
the crasg-motiom for & stay or dismisgesl pending the Mexican
action.

lBavwirg used those very harsh sords. however, [ am
now lefc with consideraciom as to whether or not 1 should
avard atvorney's feas urder Secclon 1313 (4] of tha Mew York

State Insurance Law. That law holds tha follovwimg: Im amy

BOUFTHERN DESTRICT REPORTERS i311) &17-D310@
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actlon againegr an unauthorized foreign or alien inEerer upon
m cofitract of Lnserance lssued or dellveresd Im this stace to
& resideny vharesf, of to & corporacion ssthorlesd to do
business therein, if the insurer has failed for 30 days
mfter demand prior te the cosmencessnt of the action to make
payment pursuant to the contrect, and It appears to the
coutt Chat such refudal was vexatloud and withowt reascnable
capse, the court may allow plaintiff ressonable attorney’s
foen and include such fee ln any judgnent rendersd In such
actiom. Such fea ghall not exceed 17 and one half percent
ln che amount tha cowrt finds che plalmciff L encicled Lo
racover agalnst the insured. nor it-would be less than §35.
Falilure of an InBured to delend amy such actiom
shall be primas facie evidence of its fallure to pay was
vaxatboun and without rlunuhilﬁl‘i‘:“‘.lmln in a lu.'nu ot

1 hafdyund

only ome, and that case was Oakley versus Nt lenal w. Life

cases in Mew York invakicg this provislon.

Ingurance, 234 P, Supp. 504, 511 iiuuch?,_@hjftlct of Hew
York 1968} In that cass, un!nrtuhqg_:h:. ;fl“l district court
held that a failure to pay based\BmAn erconsous
interpretation of law was ipguffi®bent to satinfy the
raquiramant that much lg_ml‘%,hl‘ vexatisus and without
r=aionable coAt
Hell, hera I Kiave & company Who has Chodan &

rather ill-advised sequeance of eveants to proffer its defenss
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that under Hesican lav ite IEI ‘J‘ml\llhﬂt‘lllﬂ ta bind ir
tn the reinssrance conttacts l.g.!l Ul:hlt stands comparable I.n-
the Cakley case to be lﬁﬂﬁ\_ﬂ_rﬂuul interprecation of lsw and
nol necessarily che f!-'ﬂ;'i‘?.d! vadatious action that the Mew
York Stace Innl.ﬁ'm:’\ ﬁ;r':' wan directed at

II .ﬂ nl‘ln concerned because superimposing os the
I:I.‘]:I'I.Il.'.:?."';mulﬁ in & foreign arbitration avard acttorney
[tt_&ﬁiﬁﬁ'iun: of this nature could have & chilling effect

*-.E!_t arbirraclon process btsalf. The comventlon (teslf

_~\
ﬂlﬁllﬂ-tl Elgnacory companiss from impoeRing COREE 00 Lhe
)

arblcration process chat would dinsusds LCE ule. Although
this lav dossn'c necessarily fall wilchin thar prekibicien, 1
think that im the exerciee of discretion, that a conflirming
court should rule against chas award of aLtormey 'S [ees
rather than fer it exespl in cha most sscracardinacy
circunstance, whare & party bhas refused to interace at all
in making paymant .

Whare a party has come im amd denled ltwe
ohligation amd provided a basis, albeit not &n the manner of
deninl required by law, i.e., with the gquote-ungoote proof
of tha corvention, or it has chosen to not particlpsts as
oppeisd e im, the I-"litl'llhll Process, as opposed bo
following availahles alterpatives to it, that doms mot
constituce Che wvexaticusness char I think should be applied

under che Hew York ELale Insuramcs Lad

BOUTHERN DISTAICT EEPORTERE (213) EXT-03040
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Hasce, it is for Ehis reassn and cheags rERlons
alona that I am denyling che appllcation for the atcorney's
fess. I do, however, grant the motion co conEirm che award
and will enter judgment acecrdingly.

Pericicner. do you want to make up an ordec ta
this effect. and T will have the Clerk of the Court enter it
With imterest?

HR, LEHCI: Yes.

THE COURT: Tou are sntitled to intersst undac
Maw ¥York State Lasw. I belleve the isteresc pung [Tom Che
date paymant was due, correct?

HR. LENHCI: I believe =mo.

THE COURT1 Eun cuc the calculacicns
Hit, LENCT: T will.

THE COURT; WMhan can you 4o this by, counsel?
ME., LEWCE: Early mext week
THE COFAT: Oive m= & dars
ME. LERCI: Wednesday.
THE COURT: You have till Thuraday % -“eam you do

it by Wednesday?

MR. LEHCI: [ will get 1£EE=chs court by
Hednsaday .

THE COURT: HNet fo thn court; your adversary.

M. LEMET: R ﬂl.l makl bt owt Wednesday.

THE COUREg \Yowb will heand deliver |t o thes

SOUTHERER DISTRICT REPCRTERE (212} B)7-0300
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MR, LERCI: They'ra in Chicapgo.

THE COURT: Fax it ©o chem, You hawve Till 5:00

o'clock on Thursday afternoon mh_;l:_h.ﬂh e him your
objections ta that prnpnnqﬂ.;ﬁﬁﬁt. okay?

MA. HASSAM; T¥ow, your Hanor,

THE COURTE=ibu‘can get to me che proposed
jadgnant on a Wofd PRrfect digk, 5.1 or 6.1 ls Cine, eicher
one, 1 hh'q.vkm..ﬁ. Iﬁﬂ- or Windows. [ guess 5.1 is Dos and
6.3 is gur Windows. They're shaking cheir head ac me, Just
ger dito s on a disk with the proposed judgnent and any
'-lhj-h:tiuns that they submitted, and I will then comsider it
aid sign the judgment on Friday. ckay? #otc yours
neceEzarily, buc however I decids based on the objectiong
Tou can submit vhatewver responsive letter you want by
Friday, too.

HE, HAEESRN: Your Hopor, my objections | sddrees
to Me. Lensl or £o your Homot that ke submics to youl

THE COUET: Yas., he will take che gelefax [ros
yed and giva It to me, FAe has to reply vo Lt fAreT Yo
have till the snd of Friday to give to wa, by 4:00 or 5:80
o'cleck. I'll enter it on Mopday,
MA. LERCL: Yea, yenir Hohoro
THE COFET: What is nexc Wednesday's date?
THE CLERKE: The 25th

TIHE COURT: Nr, Hasean, T don'c know what e

SOUTHERN DISTRICT REFORTERE (2130 617-0300

United St&
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going on in this case. I told you when 1 started that [
don't 1ike the sm&ll of it I dop't llke che dslawe, 1
don't like ches guality of papers that came into me. [ &m
unhappy generally with the manner in which this arbitration,
the procesdings have gone on

Yoii can convey ©o yoor cliant that Lf theare ars
refOUrceEd hers, more the better the petltioner cam get them
I not, I am wvery morrcy [or Che pecitiomer, tut it Qs
relegated to the delays in Hexieca, [f there are proceduies

in Mexico in which pour client cam be held to the bar for

what it has done in delaying this actlion, I hope they are

fully held to it Il v hag & mearicorioun defense, 1 simplys

don'r underscand che delays in interposing that defenme. f
Thank you, gent]lemsn

ME. LERCI Facums ma, your Hapse

Thdga\vas
ales addicional issum of che coscs of che arpltpabyen
Umder the contract, we're enCltled te hall Che ﬂl‘" for
the --

THE COURT: fYes. that MwihlNgrant a8 part of the

judgment, yer. because that Lo piwl) of the awerd as well

HE. LENCI: It @ag\--
THE COURT: It "e past of the contragc?
HRE. LEWCI. - part of the contract He

appointsd thelir arbitrater amd paid ches arblEracor

TME COURT: Yes, I will give you those amounts as
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well Yeu'll have interest from\tie data the payment was
mads

HR. LENCIyo~ghank you, your Homaf

iCourt Ndbeufned|
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