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In the Matter of the Arbitration Between GENERICA LIMITED, Petiticner, v. PHARMACEUTICAL
BASICS, INC., ROSEMONT PHARMACEUTICAL CORPDRATION, and AKZO MOBEL, [MNC.,

Respondents.
Mo, 95 C 5933

DIVISION

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF ILLINOIS, @Eﬂ.\l

1996 U.5. Drst.

September 16, 1996, Decided

September 18, 1996,

DISPOSITION: [*]1] Generica's Petition for Order
Confirming Arbitral Award GRANTED,; PBl's Cross-
Petition to Vacate Arbitral Award DENIED:; Motion to
Dismiss of Rosemont and Akzo DENIED:; Generica final
judgment as to PBI pursuant to Rule 54(b) GRANTED,

and Geperica's Motion for Registration of J
Pursuant to 28 [/ 5.C. § 1967 DENIED.

COUNSEL: For in the Matter of the

lihmn} Jonathan D, Schiller, (See
I L. Speck. (See above),

NOBEL, INC., respondent: William Joseph
Linklater, {See sbowe). Jonathan [ Schiller, (Ses
above). Randall L. Speck, (See above),

JUDGES: JOHN A. NORDBERG, United States
District Jud

OPINIONBY: JOHN A. NORDBERG
OPINION:
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Court are Generica Lid.'s ("Generica™)
for Order Confirming Arbitral Awand
tion"), Pharmaceutical Basics, [nc.'s ("PBIY)
-Petition to Vacate Arbitral Award, Rosemont

tical Corp."s and Akzo Mobel, Inc.'s Motion
to Dismiss the Petition, and Generica's Motion for
an Order Pursuant to Rule 54(b) Directing Entry of
Final Judgment Against PBI and for Registration
of Judgment Pursuant to 28 USC § /967 This
Court has jurisdiction pursuant o Chapter Two of the
Foderal Arbitration Act (“the Act™), ? UL C § 207,
which implements the Convention on the Recognition
and Enforcement of Foreign Acbitral Awards (“the
Convention™), § 201, and allows parties to arbitral
swards falling under the Convention to petition the
federal courts for an order confirming the award, §
207,

BACKGROUND
On August 3, 1995 an achitrator for the International

Chamber of Commerce granted an gward in favor of

Generica and aguinst PBI in the amount of § 6,621,628

and L 392,482, The arbitration arose out of & con-

tract that Generica and PBI entered into on December
20, 1989, namely, the Agreement for Pharmaceutical
Development, Manufacturing [*3] and Marketing of
Clomiphene Citrate (" Agresment”™). Articls 16 of the
be submitted to arbitration conducted under the auspices
of the International Chamber of Commerce and inter-
preted in accordance with the laws of England. A dis-
pute arose in September 1992, resulting in a demand by
Generica for payment on March 9, 1993 and culminating
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1996 LL5. Dist. LEXIS 13716, *3

in Generica's submussion of the dispute 1o arbitration on
April 20, 1993 for breach of contrast.

In the Agreement, Genernca granted PEI all of its
rights to manufacture and market clomiphene citrate
tablets in the United Stales and “all other rights it has
with respect to the Product including rights to the manu-
facturing formula, manufacturing procedure(s), amalyti-
cal testing, know-how and data relating to the Produect.
iAgreement P 2). PBI agreed. inter alia, “to causse
the required pharmacewtical development if any such
is necded, testing of both raw material and of fin-
ished products, stability tests and all and any chem-
istry/pharmaceutical lests nesded for FDMA approval of
the Product to be completed as soon as practicable. ™ (Id.
P 4(i}). Further, "PBI and Generica agreed 1o co-operats
in [*4] all respects in their joint efforts to complete [the
required] bicavailability study and to file an Abbreviated
New Drug Application (ANDA)" with the FDA. (1d. P
4{iii)). FBl subsequently completed a bioequivalence
study and draft ANDA, However, in Sepiember 1992
PBI advised Generjca that it would not submit the ANDW
io the FDA because difficulties with the formulation and
processes provided by Generica made FDA approval im-
possible without reformulation of the product and repe-.-
tition of the bioeguivalence study,

tract claim, responding that a necessary, implied ter
the Contract 15 thal the formulation and proSesse:

vided by Generica must be amenable 1o FE ;
bist Generica's formulation snd 80 fupda-
mentally flawed for use in the Uni that FDA

approval is not practicable, evéy Wit further pharma-
ceutical development. wwp. 29 (hereinafter
"LA."). N\

ANALYSIS N\

1. Petition to wr@{& Croas-Petition o Vacale

A.Tm-?gﬁ ’

that PBI"s Cross-Fetition o Vacale
and all defenses to confirmation are there-
ved. Gepenca mvites the Court to [*5] apply
moenth statte of limitations for actions to va-
cate provided in Chapier | of the Act, 9 LLS.C. § 12,
bocause the Convention and its implementing statute -
Chapter 2 — do not provide for actions to vacabe arbitral
awnrds and Chapter 2 provides that "Chapter | [of the
Act] applizs to actions and procesdings brought under
this chapter to the extent that that chapter is not in con-
flict with this chapter or the Convention s ratified by
the United States.” 9 LL5.C. § 208

Hewever, the contention that all defenses are waived
‘. ‘
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if not assertad in an sction 1o vacate within three months
of the award 15 untenable. As the only other court to
have received such an invitation explained upon declin-
ing: the argument

ignores the plain lamguage of section 207 of the im-
plementing statute, which establishes that there are sig-
nificant differences between the Convention and the

Arbitration Act. . . . ,‘A'

-

The first notable di Aﬁcmnm
is that under the Conventi has three years o
move to confirm the awand, in ¢ to the Arbitration
Act which allows & vear to confirm the award.
Second, and mosy i . under the Convention

[*6] & party mas mise/one of the grounds for vacating
an award thdwiuﬂuﬁ:mywpuindh:
opposition 1g a Mation to confirm,

J #M Trading Co. w Connell Rice £

o, 199! LS. Dim. LEXIS 8976, Mo. 87
g 9, 1991 WL 123962, &t =23 (5.DN.Y. July 3,
9017

Specifically. the Act provides that "at any time within
one year after the award is made any party 1o the arbi-
tration may apply to the court . . . for an order con-
firming the award, and thereupon the court must grant
such an order unless the swnrd s vacated, modified. or
correctad a3 prescribed in sections 10 and 12 of this &-
Ue,” with Section 12 providing the ninety-day limitation
period. 2 L5 C § 9 (emphasis added). Accordingly, it
is & well-settlaed principle that a party’s failure to file a
timely motion to vacale bars it from ruising a defense to
& motion 1o confirm. See, &.g., Internationsl Union of
Operating Engineers v Murphy Co., 82 F3d 155, |88
{7th Cir. 1996]. In contrast, Chapter 2 provides:

Within three vexrs afier an arbitrml sward falling under
the Convention 18 made, any party to the arbitration may
apply to any court having jurisdiction under this chapter
for an order confirming [*7] the award as against any
other party to the arbitration. The court shall confirm
the mward unless it finds one of the grounds for refusal
of deferral of recognition or enforcement of the award
specified in the Convention.

P USC § 207 Accordingly, becanse the Act's limi-
tation period conflicts with Chapter 2, this Court holds

that the limitation period does oot apply to the present
action, pursuant to ¥ [[5.C. § 208

B. PBI's Defenses to Enforcement of the Award
PEI opposes Generica' s Petition for Order Confirming
United States
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1996 LS, Dest. LEXIS 13716, =7

Arbitral Award on the grounds that it was denied due
process by the arbitrator in violstion of the public pol-
ey of the United States, invoking Armicle W{1)(b) and
{ZKb) of the Convention, reproduced in their entirety
below, "Recognition and enforcement of the award may
be refused, a the request of the party against whom it
is invoked, only if that party furmishes to the compe-
lenmt l.l.lf.hqﬂt’rll 'U.l'l'lll:'l'l! the m:nﬁl:w l.|'|i cnfmtzn'm! 15
souight, proof thar The party against whom the peard i
imvoled was mol given proper notice of the appointment
of the arhitrator or of the arbitration procesdings or WS
atherwiss unable to present his case.” 9 LS C. § M8/
201, Article V(1)(b) (emphasis added). "Recognition
and enforcement of an arbitral sward may also be re-
fused if the competent suthority in the country where
recognition and enforcement is sought finds that: The
recognition or enforcement of the award would be con-
trary to the public policy of that country.” [d. Article
ViZi(b). Because PBI's invocation of Article V(2i(b) is
essentially dnﬁinﬂﬂnflhe:ﬁtprmm defenss, the
Court wanll treat the two defenses as ane.

Specifically, PBl complains of the following acts by
the arbitrator: (1) not allowing adequate cross exam-

M{wam{&

Geterica to and |

m%’iﬁwﬂﬂ-@- Y

STANDARD

Although the United States Supre t and the

Seventh Cireuit hmmﬂmum;kﬁﬁjmb
fense to confirmation of a forel award under

the Convention, the ‘has articulated an
overarching pﬁnﬂpu&%nm, "Courts . . .
dio mot sit to hear clak ﬁ ufln:llmurhymu—

bitrator as an in reviewing decisions

of lower courts.” Paperworkers Int'l Union
¥ Mivco, Inc., 29, 38, 95 L. Ed. 24 155, 108
5. Gt 3641 Moreover, “whes the sabject -
terofa arhitral, ‘procedural’ questions which

groa ﬁtdqlu-:llhutruumﬁnﬂdupmmm
qu%ﬂtmuuﬁmm Id. at 40.

‘%Mcmmmumm
defense, concluding “that the defense provided for in
Article Vil)b) "essentially sanctions the application of
the forum state's standards of due " and ithat
doe, geccess g Se% Teatind o full forcs mader the
Convention as defenses 1o enforcement. ' fran Aircraf?
Indus, w Aveo Covp,, 580 FE24 141, 145 (24 Cir
1992 {quoting Porsons & Whittemore (herseas Co. w
Societe Generale de L'industrie du Papier, 508 F2d
a8, O75-76 (2d Cir. I1974)). Accordingly, the Second
Circuit applied the Supreme Court's description of due

LEXIS*NEXIS
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process in Mathews v Eldrides, 424 U5 319, 713,
47 L Ed 24 I8 96 5 Cr 897 (1976); “the fun-
damental requirement of due process is the opportu-
mity to be heard af & meaningful time and in & mean-
ingful manner.” Aveo, 380 F2d ai [45 (citation omit-
ted). However, as Generica points out and another [* 0]
court has explained, "the exceplion ansing from an in-
ability to present one's case "should be parrowly con-
strusd™” in light of the Coavention' of encour-
aging the timely and efficient saforcement of swards.
Fitzroy Engineering, Lid. v Flafne)

1909 U8, Dise. LEXIS [7T754m3%
WL 700173, at =5 (N.D. I oy
Biotronik Mess-Und Théngpieps

94 C 2029, 1994
13, 1994){quoting
piegeraee GmbH & Co. w

Co., 415 E Supp. 113,

Medford Medical
139 (D.N.J. !'Wﬁﬂ' Parsonx, 508 F 24 ar 978
The First dﬂmﬂaﬁmﬂupmud:.nlpm—

lu:nm . stating: "The arbitrator is not
qummwwum

mmwtﬂmnmnﬁnp
|#H=I|H=?nh::=mdlrpm Hoteles
Bench, La Concha & Convention Center w

Wnion De Tromquistas Local 901, 763 F24 34, 39 {In

Clr. 1985 Thus, the right to cross-examine wit-
‘nesses is not absolute. Sunwhine Miningy Co. w Unined
Steetworkers of America, 823 F24 1289, 1295 (Sth Cir,
1987 ) eiting Bell Aerospace Co. v Loeal 516, 500 F 24
221, 927 24 Cir  1974) & Howeles, 763 F2d ar 40|
Specifically, "vacatur is appropriate only [*11] when the
exclusion of evidence so affects the Aghts of a party that
it may be said that he was deprived of a fair hearing.”
Horeles, 763 F2d ar 40 {citation & internal quotation
marks omitied): see also Sunshine, 82F F2d g [209;
Wirilua Assoe. v Aema Casualry & Surery Co,, 904 F
Supp. [142, 1148 (D0 Haw, 995}

1. Cross-Examination of Generca's Witness

PBI first alleges that the arbitrator denied it due pro-
oeas when it limited the crom-examination of Geperica's
wimess Tony Hynds, who is the director of Athlone,
Generica's UK. manufacturer of the product. Generica
introduced writien and oral testimony through Hynds on
the issue of whether the product could be validaied. a
prerequisite for FDA approval, as Hynds had made mual-
tiple batches of the product in the LLE. using the fior-
mulation and processes provided by Generica to PBI. nl
On cross-examination PBI sought 1o challenge Hynds®
lestimony that the batches produced consistent, uniform
tahlats, which demonstrates that the formula and pro-
cesses are reproducible, could be validated, and, thus,
are amenable o FDA spproval. a2 Specifically, PBI
sought o present evidence from Mr. Hynds that, im prac-
tice and [*12] despite his best efforts and good manufac-

United States
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1996 LIS, Daast. LEX1S 1376, *12

tunng practices, be had been unable to produce uniform
tablets using Genenica's formula and processes.

al In fact, the formula and processes provided by
Generica to PRI were obtained from Athlone.

nl The cross-examination would also challenge
Generica's evidence admitted ihrough Dr: 'Wiseman
and Mr. McDermaid, whose teshmony was based
upon Mr. Hynds' description of Athlone's maniifac-
furnng sxperence.

However, in the words of the arbitrator;

Mr. Hynds' oral testimony ended prematurely before
his cross-examination by Mr. Speck had besn com-
pleted. This came sbout because it became evident
that it was being suggested by FHI that there were im-
porant discrepancies befween the representations and
promises made o the UK authorities in connsetion with
the grant of a product license and the actusl manufschurs
of clomiphens citrate tablets by Athlone under that li-
cense, Given the potentially serious implications of such

allegations both for Mr. Hynds persomally and [*13] his

wmy.&uﬁd&#h:ﬁnmﬂylwimﬁﬁ

qudinpmdhrdﬂ:i“l?:hﬁnnﬁuﬂmlz ,

had of such suggestions, it seemed to me quitsl Weong
Mh::hmﬂdhnhﬁ;dh:w;huhm%f
to cross-examination withouwt the ity of obtaj

ing his oun |egal advice and cons sition and
| directed that he should pot be crogse further
until this had happened. After journment Mr,
Hynds made it clear that he was unwilling to continue
EIViDg ﬂld:n-:lr-ndpmp@ni o return home, which he
then did. : N

\:

PEl now complai "Q"; was denied due process

io Geperics. (Cross-Petition p. 4). The
‘s decision belies each of PHI's claims.

PEI argues that the issue it sought 1o address on cross-
examination -- whether the formuls and processes wers
amensble to FOWA approval -- was “the central question
that had to be decided, " "the most crucial factual inquiry
in the arbitration.® (Cross-Petition [*14] pp. 2 & 41).
However, as Generica responds, the arbitrator rejected
PBI's defense as a matter of contract interpretation under
English lnw. Specifically, the arbitrator

held that there was no implied term that Generica's for-

‘

E__H warrne o thr Byradl D pa. prwan
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matlation and process would be capable after pharmaceu-
tical development by PBI (if necessary) of FDA spproval
(or any similar term), either a8 a condition precedent to
or as an implied warmnty by Generica in the Agreement.

(LA p. 70, P 111}

I= light of the arbitrator's helding, the evidence soughi
on cross-cxamination was immaterial o the labilicy
fi.e., breach of contract) determinatign. MNevertheless,

the issue of whether the product w & o FOA
approval was central to the dumiagsS determination. If
the product was not amenable oproval, there could
be no lost profit. Likewise) English law, lost

i nppnwdmmlm.m—

profit hased upon & .
woaild mot be recoverable.

tHal, chance of

(Final Award p *FA. ). Accordingly,
despite denyi defense, the arbitrator sddressed
the FDiA-approval issue, finding that PBI's

reliancegn hwas "misplaced.® (1. A. p. 60, P 95).

%ﬂ | [*1¥] makes much of the arbitrator finding
“plai wis pot envisaged that PBI should start from
b with & compleis new formulation and manuifae-
+bring process.” (LA. p. 65, P 104). However, that
finding must be read in context, namely, the arbitrator
finding "it was equally clear that the parfics recognised
that pharmaceutical development of some kind might
be pecessary.” (1d.). The arbitrator baving rejected the
implied-term or condition-precedent defense, PBI can-
pot pow defeat lLiability by arguing that the evidence
sought from Hynds might show the need for complets
reformulation (i.e.. to start again from scratch). The
arbitrator held that

one thing is clear beyond argument; it was PBI's job in
the first place to consider these matters, to implement
such changes to the original formulation and processes
as might reasonably be expected fo advance the project
and if and insofar as there was any real doubt or prob-
lem about the viability of any such matiers to discuoss it
straightforaardly and promptly with Generica in accor-
dance with the mutual obligations of co-operntion under
Clause 4(55).

(LA. p. 66, P 105). The arbitrator found that PBI
fuiled in this [*168] respect, thus bresching the agree-
ment. {I.A. p. 73, P 4). In sum, & oced for complete
reformulation would not excuse that breach. Of course,
this conclusion follows imevitahly from the arbvtrator's
rejection of PBI's implied-term defense.

Agnin, however, contrary to Genenica's argument, the
evidence sought on cross-examination was of a "central”
izsue, namely, whether lost profit damages were recov-

United States
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1996 L5, Dist. LEXIS 13716, *14

erable. Thus, the arbitrator's repection of PBI's defenss
does not dispose of PBI's due process defense to en-
forcement of the arbitral award. Nevertheless, PBI's
due process argument fails. First, the arbitrator stated:

it is most unlikely that cross-examination of Mr. Hynds
in this area could have accomplished much in helping
to resolve the real issues in this arbitrafion. The promi-
pence sought by PBI io be given io this aspect of the case
ithe Athlone batch records) was, in my view, misplaced.
.« - And, in any event it is unrealistic to suppose that
one could have discovered the cause and the significance
of the apparent variations shown in the batch records
without far more evidence and 8 much fuller opporu-
pity to enquire into the matter than was warmanted by
the true issues [*17] or consistent with the timetable and
general procedurs of these procesdings. It would have
taken far more than anything tha! might have emerged
in further cross-examination of Mr. Hynds to persuade
me that Generica's formulation and manufacturing pro-
cesses were inherently incapable of being adopled [] by
FBI 50 as io be amensble 10 FDA approval ., . . .

(l.A. p. 60-61, P 95). The arbitrator’s statement illus-

trates the precise difficulty in divorcing substance fromy”
procedure that led the Supreme Court to hold that a courh,

may not endeavor to do so in United
LLS, ar 40 (citing fohn Wiley & Sons, Inc, w Li

376 LLS. 543, 557, 11 L Ed. 2d 898, 8448, 1 "'ilw
{1964)). In other words, the Court finds that
gument amounts o an kupqmmHecr;?ﬁlhudu
Court review the arbitrator’s factfinfling,_/

Second, wmnlp'pmp:m: Court to review the
artutzator's exclusion of

: {m.

CTOS5-EATMITALICN,,
the cumﬁmhumnugpﬁym PBI of a fair hear-
ing. As explained right to cross-examine is

defenss to enforcement
. be namrowly comstrued. The
18] "is whether PBI had an adequate

not absolute and

s witness and PBI had po suthority to com-
o give testimony except (o cross-cxamine his
dirsct testi . However, the arbitrator disclaimed re-
liance upon Hynds' direct iestimony, thus sliminating
any right of PBI io elicit further evidence from Hynds.
Specifically, the arbitrator found thai "the consequence,
however, [of limiting the cross-examination] is that in
assessing the weight to be given to his own evidence and
fo ceriain aspecis of Generica's case, | have o ke full
account, as [ do, of the fact that PBI did not have the op-
portunity to cross-cxamine Mr. Hynds in certain arcas

LEXIS-NEXIS

E*“ihhm ra e
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that they would otherwise have done . . However,
the fact that Athlone has, evidently, manufactured sub-
siantial numbers of tblets over a period of several years
now 8, of itself, something to which | cannet — and
do not — in the circumstances aftach the weight that it
would otherwise deserve.® (LA. p. 61, P 95)empha-
sis pdded). The arbitrater's finding is evideoced by his
opinion, [*19] where, in great detail, the arbitrator ex-

plained why be rejected PBI's contenti Generica's
anudnhwndpmmmunl to FDA ap-
proval even with : the ar-
bitrator does pot rely upon H ving manufactured
tablets. (LA p. 66-68, P 106). ise, the arbitra-
Mr'!ﬁndin;dlmuf@'l k based upon failure
io strike Hynds' testi a negative inference;
the arbitrator did testimony, thus obviating the
n:dmdlnl;wm.
2. Lester,

PBI sifgilarly argues that it was unable to present its
nué—ﬁ’ﬂm-furmllndpmmﬂ

i mFL‘l.tqrpu-mi = due to the arbitrator's:
Immrqlnnﬁn:mhpmdmtllmﬁuu

~ifis U.K.'s Department of Health and Social Security

\ "DHSS") regarding the data it submitted in an applica-
tion for a UK. clomipbene citrate product license and
(2} subsequent refusal o draw a negative inference from
Geperica's failure to produce the lener. The application
wis produced to PBL. The discovery request came about
because apother letier produced by Generica responded
to the DHSS letier, stating "We are now in a position
to answer [*20] the points raised in your letter of 27th
February on the chemistry and pharmacy aspects of the
PL Application.” (Pet.'s Post-Hearing Mem., Ex. 3).
The second letier goes on o respond point by point to
the letter at jssue, with topic headings included (i.e.,
*Dissolution Tests®). PEI contends that the letter was
necessary 1o presend ity case because it apparently ques-
tioned disparitics in the data submitted in the application
a3 to dissolution rutes of tablets made by Athlone using
Generica’s fermulation and processes.

PBI's argument is unienable as the arbitrator gave FBI
an adequate opportunily bo present its case through: (1)
the application that is the subject of the letters; (2) the
second |etter that responded to the DHSS letter in a man-
ner thal made the contents of the DHSS latier obvious:
(3) expert testimony as ta the implications of the dispar-
ity; and (4) argument based upon the evidencs described.
Further, as the DHSS letter was based entirely upon the
application, the extent that one could draw a negative in-
ference would be a negative evaluation by DHSS of the
application; such an inference, standing alone, could not
control whether the product was amenable 1o FDA [*21]

United States
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1996 U.5. Disa. LEXIS 13716, *21

approval. Indesd, the UK. product license application
being granted did not preclude PBI from arguing that the
produst was nol ameaable to FDA approval. Thus, any
negative inference that could be drawnm would merely
corroborale the evidence produced to, and presented by,
PBL. [tz sheence, therefore, did not render PRI unable
o present its case.

Further, the Court rejects PBI's argument that the ar-
bitrator was bound to deaw' A negative inference, having
ruled pricr to the heasring that "it will of course be open
1o me in due time to draw such inferences as ssem to me
te be justified in the event that it appears that documents
that one might reasonably expect (o have besa produced
« « « bave not been put foranrd, " (Cross-Petition, App.
B, p. 1300. First, the arbitrator qualified his ruling
with the phrase "as seem to me o be justified,” thus
[eaving the determination to his discretion, This ruling
is consistent with the practice followed in federal court.
See, e.g., BASF Corp. w Old World Trading Co., 41
EXd 108!, 1098 (Tov Cln 1994, Second, the above
annlysis distinguishes the instant case from fran dircraft
Industries v Aveo Corp., 980 F2d [41, 144 f2d Cir
1982), [*22] upon which PBI relies, as the arbitrator's
mlmimﬁwmpwmwdnmﬁmhmmlﬂn:ujr

evidence op an jssue

3. Affidavits

PBI further complains that it was unable 4@
its case by virtae of the arbitrator’s exclusion
tal evidence in the form of affidavits to.confoborate the
testimony of its witess, Mr. Barbigri, whose verac-
ﬂGmmntu:hdmumuﬂnM The partics
m%hwd&:?ﬂ[’@tmnﬁmwm
ﬂljlﬂﬂ'prﬂlh?ﬂth s \Lase submission of the
.fﬁdmu-unml-:. Thmhmmmmm-
[ that Ger 's evidence was unl:

& surprise. (C 1, App. B pp. 181-83).
50 nrguing, the partys :mﬂyﬂhlﬂnmm
review the arbiteator's factfinding: as explained above,
the arbi ‘g findings of fact are not subject to review
h}'lhl.% the inquiry becomes whether,
the evidence PBI sought to rebut via the
a ils was not m surprise, the arbitmior prevenisd

m presenting ils case by excluding late evidence.
In cther words, PBI asis the Court to review the arbitra-
tor's nile that late evidence is inadmissiblz. The Court
[*23] easily finds that sich a rule did not, and could not,

deprive PBI of due process,
4. Miugaiion Efforis
Finally, PEI asserts that the arbitrator deprived it of

due process when he refused (o require Generics to dis-
close information about its alleged mitigation efforts,

Fuge 8
FOCUS

The arbitruior denied PBI's request bassd upon his find-
ing that the evidence was irrelevant. The First Circuit
has explained that "absent exceptional circumstances .
-+ A MEVIEWIng court may oot overtim an arbitration
award based on the arbitrator’s determination of the rele-
vancy of persussivensss of the evidence submitted by the
parties. * Hoveles, 763 F 24 ar 39-40, The Hoteles court
found that exceptional circumstances existed where an
arbitrator's ruling “effectively demied [a party] an op-
portunity to present any evidence in the afhitration pro-
ceading.” 88 “no other evidence Wi fe.” M. @
40. The present case is MJLMWHHHH indeed,
despite the arbitrator's ohtained evidencs on

SrOS-SXAMInation as hngu ion efforts at 19sue.
Thus, finding dJ.ll; P ' to present exceptional
circumsiances, 'nnll not engage in & review of

the arbitrator’ :["’5{] rﬁ:vl.n:}' determination.

1. Motiomio Dismiss of Rosemont and Akzo

In addifion to PBl, Generica names FRosemont
PhafpuCeutical Corporation (“Resemont®) and Akzo
NokelNie. (*Akzo®), alleging that Rosemant is PBI's
sutvessor and alier ego and thai PBI is the alter ego
and/or agent of Akzo, The agreement provides that it
"shall be binding upon . . . the parties hereto and their
respective successors.” (Agreement P 14). Rosemont
and Akzo move the Court to dismiss the Pefition o
Confirm as to them pursuant to Fed. R. Civ. B 12(b)5),
based upon Orion Shipping & Trading Co. v Eastern
Srares Petrolewm Corp,, 712 F2d 299, 301 (2d Cir),
cert. denied, 377 U5 249, IO L Ed. 24 705, 81 5.
Cr. 1879 (1961}, where the Second Circuit held that a
Court may not pierce the corporate veil in a confirmation
proceeding. The Orion coart explained that:

The usual office of the confirmation action under #
L5 C § 2is simply to determine whether the arbitrs-
tor's final award falls within the four comers of the
dispute as submitted to him. This action is one where
the judge’s powers are narrowly circumscribed and best
exercised wilth expedition. It would unduly complicate
[*25] and protract the proceeding were the court to be
confronted with & potentially voluminows record sctting
out details of the corporate relationship between a party
bound by an arbitration avward and its purporied “alter
agn”,

[d. Generica's contention thal Orion is no longer per-
suasive, having been brushed aside in its own circuit, is
belied by Productes Mercantiles E Industriales, 5.4, w
Faberge USA, Inc., 23 F.3d 41 {2d Cir. [994), where the
Second Circuit implicitly recognized the continuing vi-
tality of Orion, Moreowver, as the Orion court explained,
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its “conclusion does pot in any way impugn the scund-
ness of the reasoning in . . . cases which zrisc in the
quite distinguishable context of an action to comped arbi-
tration under @ LLS. C. § 4, rather than to confirm.” 312
F2d ar 30], Conversely, Generica's reliance on such
cases is unavailing.

Howewer, the Second Circuit held that Orion do=s not
preclude a court from enforcing an arbitration award
against the successor of a party subject to the award
whers the agreement is binding upon all successors.
Rather than repudiating Orion, the court distinguished
it, reasoning thai the determination does [*26] not "re-
guire the court 1o engage in extensive factfinding.”
Motably, as in the present case, the alleged successor sia-
tus in Productos Mercantiles was disputed. Accordingly,
this Cowrt applies Productos Mercantiles and denies
Rosemont's Motion to Dismiss as (o the Petition to
Confirm based upon its alleged successor status.

Generica argues that, the Orion principle norwith-
standing, the Motion to Dismiss should be denied be-
cause the Petition to Confirm includes a separate ac-
tion against Rosemoal and Akro, invoking the alier ego
theory and the Court's diversity jurisdiction under 28

Fage 9
FOCUS

Motion's Rule [2{b}6&) characterimtion, Rossmont and
Akzo have not srgued that the diversity action fails o
state a claim. Accordingly, lacking an adversanial pre-
sentation of the issue, this Memonndum Opinion and
Order does not [*28] address whether the ssparate ac-
tion agrinst Rosemont and Akro states a claim,

nd The Court's confirmation of the sward moots
Rosemont’s and Akzo's arg DO case or
controversy exists absent 2 cog arbitration
award against PBI,

11. Motion for Fmﬂludhnu?wmuﬂuk!-m:}

Gmm:lmﬁu for entry of a final judg-
ment in faver of ca and against PBI based upon

jog to PBI that have been presented 1o the
action and because entry of final judgment
BB will result in the conservation of judicial re-
and will ot prejudice any party, the Court finds

lh:l:nuﬁlﬂqnmuﬂhnﬁmﬂmﬂd- Because
the above mlingonfirming the arbitral award resolves
all clai

"—'ﬂ“;?ﬁ

. that the judgment is final and there is no just reason for

LLSC § 1372, (Petition P 8). Mlhﬂﬂmm‘m?" vdelay and grants Generica final judgment in its favor

expluned that its holding does not precluds a
action to enforce the award, "but an action to
the arbitrator's award cannot be employed as a sul
for either of these two quite distinet
Orion, 312 F2d ar 301. Ooe court has
above language from Orion in comcl

the complaint specifies both the F iom Act

and 20 UUS.C. §F 1332 aa g jurisdiction, the
action is not merely one o | an arbitration award,
but rather "could thus be [*27] a8 a separnie

action to enforce the aaard against poRpar-
ties 1o the arbi \HEIIII Maritime, Lid. v
Hanan Int'l Inc. H "ﬁ&ﬂlﬂ 1985 WL 3828, at *2
(5.DN.Y. ng\;i .
‘ﬂ.\ljrmmplrmludivmitrmﬁmmr
against them because there is no case
, a8 required by Article II1 of the United
itution, ULS. Const. art. III, § 2. Without

and Akmo argue that no case Of controvVersy can &x-
ist because the case is not ripe ontil PBI fuils to sat-
isfy any judgment in favor of Generica. n3 The Court
deems this argument to be & motion to dismiss pursuant
o Fed. R Civ. P 12(b)(1) for lack of subject mai-
ler jurisdiction, see, e.g., Lowis & Continental Bank
Covp,, 454 U5, 472, /OB L. E4d. 24 400, 110 §. v
1249 (1990); the srgument is rejected and the Motion
it Diiamiss is denied. The Court notes that, despite the
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against PBI pursuant to Ruls 34(b). See Undted Stares
w Emrick Wood Prod.. Inc., 216 F24 1211, 1217 {7th
Cir [PP0ONjudgment is final when it resolves [*29] all
claims against a particular party); Curtizy-Wrighs Corp.
w General Elee. Co., 446 U5 | 8, 64 L Ed 2d
I, 100 85 Ce 460 {1980 Rule 54(b) deiermination
based upon “judicial administrative interests as well as
the equities invalved").

IV, Motios for Registration Pursuant to 25 LS C §
243

Gensrice also moves the Court for an order autho-
rizing registration of the final judgment in sccordance
with 28 [L5.C. § /963, Section 1963 allows registra-
tion of & judgment before the appeal has become final
of the sppeal time has expired only “when ordered by
the cowrt that entered judgment for good cause shown, ™
The Seventh Circuit has helbd that good cause is shown
when an appeal has been filed for which no supersedeas
bond has besn posted. Focyfic Reinsurance Managemens
Corp. w Fobe $29F2d 1213, I218(7th Cir. J99). As
FBI aptly responds, at the time of briefing. no judgment
had been entered and, sccordingly, no appeal taken with-
out & supersedess bond. Until that event the motion is
premature and, accordingly, is denied. Indeed, Generica
noled i its Mothon that it would not nesd (o register the
judgment if PBI posts a sufficient supersedeas bond.

CONCLUSION [*30]
nlted States
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For the rexsons given, the Court GRANTS Genenca’s EMTER:
Petition for Order Confirming Arbitral Award; DENIES
PBI's Cross-Petition o Vacate Arbitral Award; DENIES PN 4. NORDESEG

the Motion to Dismiss of Rosemont and Alzo; GRANTS Umited States District Judge
Gienerica final judgment as to PBI pursuant to Ruls
54{b); and DENMIES Generica’s Motion for Registration DATELD: September 16, 1996

of Judgment Pursuant to 28 [15.C. § 1947,

United States
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