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Defense contractor brooght. -action o
mhlores arbitrestion -seard entered undar
contract with Egyptan Afr Foree.  On con-
tractor's petition to recognize and enfuree
Esyptian arbitral award and Egypt's motion
o dismiss, snd  District  Courl, " Jone L.
Greap, J_ held, =8 o matter of first impres-
sion, that decision of Egyptian Court of Ap-
peal nollifying' srbitration sward that was
proper a8 matter of United Siates law was
not entitled to res judiesia effect in Tinited
States,

Petition granted; mobion to dismiss de-
el

1. “Arbitration ®=58.1 _
Egvptinn arbitration sward entered Sin
dispute hetween United States defegae coms
and Egyptisn Air Force wila proper
r United States law, althoaph” achitrs
tors minde procedursl decisfon-that alleged]y
el tn mismpplication of substantive Tow, and
award was overturnedsin’ Egypt on that
gproumd. 9 ULE.CLA §N0

2, Arbitralion 745

Arhitratiee wpresment bebwesn defense
contractor ‘wodl Ejyptan Air Force, onder
which parties agreed to apply Egyptian low
and that decision of arbitraiors would be
“final and binding.” did not permit uppes| of
arbitrators’ declsion 1o Egvptian eouria

3. Judgment e=£30.1 P"« M
Treaties &=13 |

Decigion of Egyptian Coart of Appeal
oullifying arbitrution pewrd that was proper
as matter of United Sistes law was potl enti-
thed to res judicata effect I United Sistes in
nction to enfores pwwrd under Convention an
Recognition and Enforcement of Foreign Ar-
bitral Awards; recogniring declsbon of Egyp-
Han court woald violsie clear United States
publie poliey in favor af finel and hinding
arbdbrution ;| of commercial dispotes, 9
US.CA § B2

4. Judgment &=530.1

Doctring of international comity did not
require deference "o decision of Egyplan
Court of Appeal mullifying srbitration sward
that was vald ender Tnkted States e

5. Arbitration e+232

United Sistes defenss contrmetor, by
ment with Egvpltian Alr Foree s thoosing
Ladre as site of arbatration.did nol sign sway
unghummhmuﬂmmnmm
Emtw“mﬂwlhulniEnfm

of Forelgn Arbitral SAwwrds and United
Qtates low, SITADA 5 22

i erl.n.ﬂml-i:
T‘I‘tlt.IEI'F'E

« Dalied Sistes defense cootractor’s ose
of Article VI .of the Comvention on Escogni-
Gom and Enforcement af Forelgn Arbitral
dwards, requiring court io conmider eontrac-
tor's claims under applcable Unlied Staies
law, did pol conflict with Article V.of the
Comvention, permitting eourt o refase io
enforce arbitration sward. 9 US.CA § XK
Coovention on the Hesogmition and Enforee
menl of Foreign Arbitral Awards, Aris V,
VIL?DACA § 201 nobe.
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MEMORANIM
JUNE L. GHEEN, District Jodge.
. Introduction

This matter s before the Court on the
Petition of Chromalloy Asroserviess, Ine.,
(“CAS") to Confirm an Arhitral Award, and a
Motion to Dismiss that Petition fled by the
Arsb Republic of Epypt (“Egypt™). the de
fendant in the arbitration. This iz 'a case of
first impresgion. The Court CRANTE Chro-
mallay Aeroservices” Petition to HRecognize
and Enfores the Arbitral Award snd DE-
NIES EE-',.I‘LII Matlas to Diemiss, bhecatas
the arbitral sward in goestion & walid, end
becanse Epypts arpaments against enforee-
ment wre insufficent o allow this Court to
distarh the award.

II. Backgroumd i ;

This cusé imvolves & military procureme,
contrsct between & US. eorporstiof, Chros
malloy Asroservices, Ine., and the &ir Foree
of the Arab Repoblic of Egpypl

Om June 18, 1988, Epypt and Uﬁ."_"!utered
ints 4 contract under which (CAS Agreed to
provide parts,” muittenande; knd repair for
helicopters belonging 4o the Egyptisn Alr
Force. " (Arhitratief Kwerd ™Award™ ot 5.)
0% Decendber 2 1901 Epypt terminsbed the
contrect by notifying CAS representatives’ in
Egypt (Awardat5) On December 4, 1991,
Epypl.notified CAS headquarters in Texas of
ithe dermination. (fd) On Deskmber 15
1991, OAS notified Egypt that it rejected the
eancallnfion of the contract “and’ commenesd
artitration priveedings on the tesisof the
wrhitration clsise eontained i Artice WIT
and Appendix E of the Contrackt™  (Td)
Egpypi then drew Jown CAS' letters of guar-
antod 0 an smount totaling some ‘$11.475.-
R [hd)

Un Febnmry &5, 1T8SE, the parties 'I:qu:l
appointing arbiirstors, and shorily thereal-
ter, commencesd & lengthy arbitration.  (fd)
On August 24, 1904, the arbitral panel or-
dered Egpt to pay to CAS the sums of
£72.500 plus § pereent interest from July 15,
1541, (interest sceruing oot the date n[p.l:,-'-
ment), snd $16,540,958 plas § percent imter-
est fromm December 15, 1991, (inlerest acera
ing untll the date of payment). (fd af 66—
66.) The panel also ordered CAS to pay to
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Egypt the sum of 6068580 pounds sterfing
plus § percent interest from December 15
186, (interest peeraing until the dete of pay.
ment). (A

On October 28, 1904, CAS applied to this
Court for enforcement of the sward. On
November 1 1994, Egpt Bled an appeal
with the Egyptisn Coart of Appeal, seeking
muallification ol the weard. “Om March 1, 1985,
Egypt filed o motion with this Tourt to ad-
journ CAS's Petition 10 eaforce the award
On April 4 1906, the Egyption Court of
Appesl od, 1h& pward, and on May 5,
1956, E Jiisd-a Motion in this Court to
Deaming CAES petition to enfores the sward.
On Dedember 5, 1996, -Egypt's Court of Ap-
peil st Cairo issned an arder mullifying the
mwarl (Decision of Egyptian Court of Ap-
peal Egypt O™ at 11.) This Court held a
hoaring in the matter on Becember 12, 1965

Egpt argues that this Court should deny,
CAS" Petition tn Resogrize and Enforce the
Arbitral Aswrd oul of deference to ile eourt,
(Response to Petitioner's Poat-Hearing Briaf
ot 2) CAS argues that this Court should
confirm the award beeauss Enrpt':b:enuna
presoni any serious argumont. that its court’s
pullifieation decision is copsistent with the
MNew York Coovention or United States arbi-
tration law." (Petitioner's Rejoinder st 1.)
OL Driscussion
A Jurisdiction

This Couri has ariginal jurisdiction opdes
the Foreign Soversign Immaunities Act, 28
UEC. § 1380, ol sep (1976), which provides
in relevant part that:

The district eourts shall hewe original jur-

isdiction without regard o amount in con-

troversy of any noo-jury ovil action
aguinet & (orefgn state & defined in section

1608} of this title as to any . claim for

reliel in personam with respect to which

the forvign state i ol entitled to mmuni-

ty ... onder sections 16061807 of this
tithe.

I DEC § 150z). Both the Arah Hepub-
e of Eppt amd the Eprptian Al Foree are
forekgn states under B8 UEC § 16083(n) &
(bl. See Erpublic of Arpeniing = Wallooer,
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Cne W7 F Supp. W7 (B.0C 1P

L] 1.8, 607, G1Z o 1, 112 8500 2160, Z164~
&, 0 1, 118 LEd2d &M (15982
n) A foreigm atote shall not be dmmmune
from the yurisdiction af couris of the Umat
oif States

- N - # & ']

{6} n wrich the ariiom o Orowphl eilher
to enforce an agreement made by the for-
gign state with or for the bensfit of &
private party o submit to arbitrstion all or
any differences which have arisen or which
may arise between the parties with respect
to a defined legal meolstonship, whether
pontractizel or bol, concerning &° subject
matter capable of setiloment by arbitration
prider the laws of the Usited States, or o
ponfirm on mecrd mode purssond fo ruch

‘ugrmn-f.ll'

AL QA Case—

- L] L2 L]

(B} the agresment or ceord ds ... opor-
pnudb'q.b-lm':]nrnﬂwrmﬁ-ﬂdmnf
ayroemend in foree for the [Mmilsd Riofes
mend of orfritval caereds.
= USC § 1mu&umi-.msm femi-
phasis added).
‘Asmmhmnmmunnh-
ral sward made porsnant (o An SETECTHEL
o arbitrete: any apd, all dispuies erising uo-
der a contract between ieell and Egvpl a
foreign state, popncerning & subject matler
capable of setilement by arbitration under
15, law, See B USLC. §§ 1-14 Enforee
ment of the sward falls under the Copventlon
on Repognition and Enforcement of Foreige
Arbitral Avmrds,  (CConvention™), # U.8C
which grants “[iThe district courts of
igitod States ... original jurisdiction
oeer mach an sction or proceeding, regwed]oss
of the amount. in wnmr'rm}'f USC
i @t
B. Chremalloy's I"H.l.l.hn for Enforce-
meni

A party seeldnpenforcement of 8 foreigm
arbitral awardwoet apply for an order eon-

1. Having caiabbsbed ursdiobon under 28 U.5.C
§ 1605(aMENE), the Coust doms not coneider
CAS gther claims jirfactietnmn

2. The Fresch lisgpasge version al the Conven
phas, fwhich thee Cowun notes s sof the weraion
condified by Congress). emphmsizes the extraardi

firming the sward within thres yews after
the sward is made - § LLE.CF 207.  The
award in question was made on August 14,
1. CAS filed a Petition o confirm the
sward with this Court on (ectober- 28, 1964,
less _ than “thres months afier the  arbitral
panal made the sward. | CAS’s Petition in-
chrdes a “duly certifted copy” of the orypnsl
sward &8 required by Article INVO)Xa) of the
Convontion, trammlated by a duly sworn
translator, a8 Tequired by Articls [W(2) af the
Convention, as well as & duly cortifed copy
of ' the ' original -contract &l  arbéiration
claysp, s regquired by Articls DY) of the
Conventlon. 8 UED. § 201 pote. . CAS's
Petition s property before this Court

L The Standard under the Comvention

This Court meesf grant CAS Petition o
Recognize and Enforee the arbitral “wweed
urlesa it finds one of the grounds for refusal
ﬂﬁmﬂhu:ﬂiﬁmdﬂi
sward specified in the ... Convention.™
DS.C. § 207 Undu-&eﬂuwﬂm."!]&
ognition and enforeenent of the rvird moy
be refused™ #f Epypl fornishesto thls Court
“proof that | [ [the swwrdhes . "boen sat
sside ... by a compelent suthority of tee
eountry in whichy of under the law -of which,
that swnrd was made "  Conventhon, Artse
V1) & VI1Xe&) (efaphesis sdded), 9 US.C
¥ 200 pote " Is the present case, the sward
was made -E grpt, under the laws of Egypt,
end has been nullifiad by the court designat-
od by Egypt o roview arbitral swwrds.
Thos, the Court may, af Hs disoretion, de-
clime to eafores the sward ?

While Arthdde V provides o discretionary
standxrd, Article VI of the Comvention re-
gquires that, “The provisions of the presest
Convention akall sof deprive any inter-
ested] party of any right he may have to vl
hirmsell of an arhitral sward in the manner
mnd to the exient allowsd by the ow ... of
the count[rly where such sward & sought to
be relied opon® § USC § 201 note {(em-

mary matare of & refusal o recognize am awand:

Becopniikon and enforoement of the sward wall
el b prined usilean Rkt & Peti-
Eoscl o Posl-Hearsng Bricl, & 3} (cinphaxis o
the ariginall
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phasis sddedl  In other words, under the
Comvention, CAS maintxins &l rights to the
enforcement of this' Arbkitral Award - that it
would have in the sharnes of the Corvention.
Apcordingly, the Court finds that, if the Con-
venion did not exist, the Federal Arbitration
Apt (“FAA™ would provide CAB with a leyriz-
imate clwim o enforcement of ‘thin arbitral
sward See B ULSC B 1=-Id durisdiction
over Epypt in sush o subl. wonld be svadiabhis
under 38 USC M 1380 igranting: jorisdic-
ton over foreign states “ms to any cleies far
relief 0 personnm with respect foowhich the
foreign siate s not eotiied to mmunity ..

under sections 16051607 of Ghis title™) and .

P05 a)E {withholding immunity | of foreign
siates for “mn ec outside ... the
*u.tufdmerﬁmwlfbnmumdﬂ
;ynrmmpmwmmnddmm
causes & direct effect in the United §latos'
%Htﬂwmu,ﬂ.u@.miﬂ_ﬂ
2160. = Venoe for the actiop wguld lie with
Juaﬂﬂurtlmd&r‘ﬂhﬂ-ﬁ.ﬂ.l AFELD & dids
mxmmmﬂ“mﬂw
governments to_the\ Uinited States Distric:
Court for the District ol Cohsmbial,

L. Examimution of the Awnrd under 9
DR ¥R ¢

[11F Duder the lwws of the United Btates,

arbitrstion swards are presomed 1o be bind-

irgr, anid may only be vacatsd by = coort
under very Hmited circumstances

{2) Tn ‘any of "the following cases the
Urndied Sintes court it"and for the disiric
whiren the seurd was made may make an
arder vacating the awerd wpon the applica-
ton of any party to the arbitrathon—

(1] Whern the award was precured by
corrupton, frasd, or undue maans.

() Where there was gvident. partiality
ar. cormuption in the srbitretors, or either
sl e,

id] Where the arbBraiony wers guilty of
misconduet in rofesing o postpone the
hearing, upon suffisent canse shown, ar in
relumng W0 hear evidencd pertinent wmd
material to the controversy: or of any
ather misbehavior by which the rghts of
any party have been projudiced,

Y. The Court b reviewed the voluminous wob

milssdons of the parties and FAnds no evidence thai
cormuptian, raud. or ehdue means was used I
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{4y Where “ths arbitretors axoes
their powers, ar so imperfectly exee
them that & motoel, finel awd del
sward upon the subject matter subm
was not made.

§UAC. § 102

An wrbitra] award will also be set asi
the gward vas made In “‘manifest disreg
of the W s Firl Options of Chico
Kaplow, ——WH —— —— 116 801 ]
18¢3, JAT L Bd24 965 (1996). " Manifesf
regardy of the low may be found il
arbitrator{s] understood and eorrecily st
thaJe# but procesded to ignire & Hal
& Presccll, Ball & Purbenl' T, B340
1175, 117D e 199T). j

Plainly, this non-statutory theors of 3

tur eamnob empower o Distriet Coos

eomdict the same dé novo Pevies of ¢

tipna of law that an appellate court o

&8 over lowrer conrt desimions. | ndnec

have in the past held that it i clear

[manifest disregard] means more thal

mrnrnﬁaunﬂenuningwiﬂampu

ithe e,

Al-Harli = E.‘:hﬂdni.-. EE F'.‘H'HIZL
(DU, Cir 1 996) (indernal ciintions omittad

In Al-Hords, “The submisgon mgrees
mnder which the arhitrator decded the
troversy mandated that the arbitrstor s
‘the procefural and substsntive e o
Ssuthern Distriet of New York, U 84°"
at 884, - The srhitrster ' Al-Harl 1
that & eoart applyng the lows of New
woubd dismise the smse on forwm mon e
nirna prounds. fd - Appellant argoe
appedl that the arbitrator had manifesth
regarded the substantive s of Mew
by dsposing”-of ' the -case - on proee
grounds. Jd The D.C. Cireoit emphst
rejected this srgument, stating that:

Appeliunt’s argumdnt thed depends

ithe proposition thei where & tribunal

render [a] declson - bossd on proce
and substantive lew that tribunal ha

-'.II!'||:.' srred, bat acted in manifest diar

al the law if 1 fAinds thot procedural

mre dEpositive of the ense without

procuring the sward, or the the srbirran
wreded thrir prwers i9 asy way
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Clip mn 939 FSspp. #0T (DUILC 19594)

going on_Lo conawder substantive law ren-
dured apparently moat by that procedural
deciston. To state that proposition (& to
reject it. We fnd no baxia {or vacatisr,
Id
| |m the present ease, the language of the
grbitral sward that Egypt complains  of
el
The Arbitral tribunal considers that it does

ot need o decide the legal nature of the *

contrnct. It appears that the Parties rely
principally for their elnims and defences,
e the interpretation of the contract fself
and on the facts presented.  Furthermore,
e Arbitrel tribural holds. that the legal
igspes In dispute are not afTocted by Lbe

szation af the contract
mn:f at 30.)

Like the srhitrator n Al-Harbi the arhs-
rators in the present case made & procedur-
al decsion that allegedly led to 8 misapplics-
ton of substantive lsw,  Afer considering
Egypts srguments that Egyption adminis-
trative low ghoold govern the contract, the
majurity of the arbitral pansl held that it did
pot matter which sphstantve low they ap-
plipd—covil or admindatrative. Ji AL worst,

this decision constitiles a mistakes of law, and =

thuz 5 ot subject to review by this Court,
See Al=Horki, 85 F3d ai 684

In the Unibed States, "[We are well past
the thme when judicial suspicion of the desir-
ghility of arbitration and of the cempetence
of arhitral tribunals-inhibited . the  develops
ment af arbitration &5 an shermative mesns
of dispute resolution.” - Mitnedishi Motors
H. - Soler Chreyaler—Piymonth, dne, 471
IS 614, 62627, 106 B.CL B35 NE3G; HY
L.Ed2d 444 (1985). In Egpyplahewever, (It
in established thst arbitration %8 an eweep-
tional means for resolving disputes, reguiring
departure from the norma] mesns of litigs-
tion before the cogeis, and the guarantees
they afford.” —{Nullificition DPecision - at--8:)
Eppt’s cﬂmplpjnl that, “[Thhe Arbliral
Award &8 full \under Arbitration Law, ..
becanss i 18 ot properly ‘groonded” under
Epvptinn law,” reflects this suspicloss view
of arbitration, and iE precisely the-type af
technical argument that U5, eourts are 6o
to entertnin when reviewing an arbitral
pward. Ses Mondona Power Compony w

Fodorol Power Commiamon, 445 F.2d T8,
Toh (DL.C.Cir1970) (cert dew. 400 U5 1003,
Bl B0k 566, 27 LEd®d &7 (16710 ﬂ]m.nl.dm;g
that, “Arbitrstors do ot kove to give mea-
sons™} (eiting Uniled Steslworiers o Ender-
prise Wheal & Car Corp, 363 U5 BB, GBS,
Bl S.CL 1368, 1341-62 4 L.EdZ2d 184
(18607).

The Court's analysis thus far has ' sd-
dressed the arbitral sward, and, a8 & matier
af U8, law, the award is proper, See Saond-
éerd ‘& Woskinglon Metra Area Do
Atk 819 Fad 151, 1157 (DUC.Cir 198T)
(holding that, "When the parties have hed o
full ard ' falr oppartunity to present their
evidemce, theé decisions aof the  arbitrator
ahiald be viewed a8 conclusive as to subss-
quent procoedings, abesnt some abuse of dis-
fredon by the arbitrator™ (piting theRe-
statement  (Second) of Judgments “§ S8I00
(1980 Frosnblutt v Drerd Burabses. Lam-
beri fmc, THR F24 132 010 CHIEES)H.
The Cowrt mow econsiders theGqusition ' of
whether the dession of the Eyvptian eourt
ahould be resopnized &5 & valid foreign judg-
ment. -, oy, N

TAs the Coart stated rarlier, this i o case
of first impressions There are no reported
cases in which wfourt of the Undted Seates
has faped A situstion, under the Comvertion,
in whick-the court of a fnmf.p_'n nathon kas
nillified . an otherwize walid arbitral sward.
Thee doesi not mean, hreever, that the Caart
is without puidsmes in this esse, “To the
chntrary, more than bwenty vears agn, in &
case imvolving the enforeement of sn arbitre-
tHon clapse under the FALA the Suprems
Couri held that:

An agreement io arbitrate before a speci-

fied tribunal &5, in effect, 8 specinlized kind

of forum-selection clanse. . .. The invali-
dation of such an agreement wordd mat
onky allow the respondent io repudiate ita
sobermn promise but would, as well, reflies

8 parochial concept that all dispates mmsi

be resolved onder oor bows and in owr

coarte,

Beherk v Alberio=Cwlver Cn, 417 TS, 506,
I8, B4 BCr 2448 2457 41 L.Ed2d 270
(1994 (rek. dem., 419 T1.5. BES, 96 8.CL 157,
42 LEdZd 128 (1974)) (crations omikied)
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In Seksrk, the Court foreed a US. compe-
ration to arbitrate o dispute arising onder an
interantional contruct contaimag en arbitrs-
tion elause. S 417 US. ot 618, 84 5.Ce at
245557 In sa doing, the Court relied upon
the FAA, but took the opportunity to com-
ment upon the purposes of the newly aceed-
ed-Lo Comventon:

The delegnies to the Convention voiced

freqoent. concern that pourts of signatory

coantries in which an agreemest to arbi-
trute is sooght to be enforced should woi
be permitted to dechipe enforcement of
sueh agresments on the basts of purochial
views of their desirabilidy or in a munner
that would dirndeish the moteally birding
nature of the agreements.... [Wie think
that this eOoanlry' s n.d.anh.rl'.‘l and ratifiestion
of the Conuenticn amd the pessage of

Chapter 2 of the Tnited Statss Arblrston

At provide strongly persussive ‘evidence

of congresaonal policy eonsistent with the

dedision we roach todgy,
Id st rolh The Court fntls this arpument
equally persustve in e present case, whers
Epypt secks to repodiote its solemn promise
io_shide by tha Peaults of the srhitrstion®

C. The Decimion of Eppt's Court of Ap-
peal’
1. The Contract
LW 21 “The arhitration agreement is & con-
tract and the court will not rewrite it for the
parted” Williams w EF. Huliom & Ca,
e, T FBd 117,112 (DG Cir. 1885 Ty
Daeis v Chevy Chaose Finoueial Lid, 667
F24 180, 187 (D.C.CIr 19810 The Court
“begin(s] with the ‘cardinal principle of con-
trwet eonstroction: thel o dosdment shoild
be read to give affest to all its provigions and
to render them congistent with asch other.' "
Ufrited Stefer v faswrones (oo of Nortk
America, 83 Fad 1507, 1511 (DGCE.1906)
(uoting Mastrobuono . Shesraon Lehwnon
Hutlom, Ing, — UE = = . 115 5Cu
1212, 1215, 131 L.Ed2d 76 (1066}, Article
XIT of the contract requires that the parties
arbitrate afl disputes that srise between
4, The wci thal this case coscrens the enforce-
merl al an achitral gward, rather thas the en-

forcement of an agreement o arbirate, makes
ne diffrrener. brcasse without the kneow ledge

¢ FEDERAL SUFFLEMENT

them under the contrast. Appendix E
defimes the terma of sy arbitratioe
in fmiegral part of the contract. T
tract & unitary. Appendix E to the
defines the “Applicahle Law Courd o
tration.” The cluoss reads, in releve

It & ... understood that both
kave irrevocably agreed to spply
sic] Laws and to chome Cairo as
the murtof arbdoration.

i [ & # &

The dedsion of the mmld court =
fingl and binding and cannot ke mu
jeet to any appeal or other recourse

(Appendiz E CAppendi™) to the Ceo

Thi=s Coeort may not sssome that th
ties ntended thess teo semtences W
dict one another, and st presen
meaning 'of both il pessible, [msuron
B Fa3d 1607 1511 (D.C.Cir 1906,
argues thet the first quoted sentemece
eedes the second, and allows an sppeal
Egyptian ' court. “Boedh an interpre
herwever, would vitdale the second ser
and would ignore the plain language
face of the contrast. The Court eon
that the firsl senlence defines chiobos |
and eholos of forom for the hearings
arbitral panel. The Court further son
that the second quotsd sentenes indicst
clear Intent of the parties that any o
thom of & dispute erising onder the cont
mot tor b appeadod to afy ecourt This
pretation, onllks that affered by Epmp!
serves the meaning of both sentences
manner that s consisbent with the plad
pusge’ of the contract. The position
Intter sentence as the seventh and fino
graph, just before the signatures, lend
dence to the view that this sentence
final word on the arbitration gquestio
other ‘words, the parties sgreed to
Epyptisn Law to the arbitrathon, but,
important, they agreed that the arbii
ends with the decixion of the arhitral

that jodgmeni will be entered upon an
the term “bindimg srbitraiion” becomes

'.Ilu,'::h.
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3, The Decision af the Egyptian-Court of
appedl

(3] The Court has alresdy found that the
griitral swmrd i proper as a matter of U5
jgw, and that the arbitration agreement be-
pween Egypt and CAS precloded an appeal
in Egvptian courts.  The Egyptan court hes
petisd, however, and Egypt asks this Court to
grant rea fudicals effect lo hat action.

The “requiremenis for enforcement of a
forcign judgment. ... e thet there be ‘dus
Atation” [Ee, proper service of prooess] and
ghat the original cleim pot wiclate U3 poblic
policy.” , Tahan w Hodgsom 662 F.2d 862,
gid (DC.Cir 1881) [citing Hiltom v Gugat,

(158G)). The Couri uses the term “pohiie
policy’ advisedly, with a fall understanding
that, “IJjodpes hewe mo lioense to impeoss
their own brand of justice I delermning
spplicable - publie  policy.” Northwest Asr-
fimen Ime v Adr Limg Piots Associabion
fut?, 508 F2d 76, T8 (D.C.Cr1987). Cor-
recily understood, “{Plublic policy emanates
fenky] from clear statutory or case law, ‘ot
from peneral considerstions of supposed pub-
fic interest.” ™ Jd (quoling American Fosial
Workers [imiom w [imited Statey Postal Ser-
mce, TES F2d 1 {DuC.Cir 1986,

The TS pobile policy in fvor of el and
hinding arbitration of commercial disputes i
pnmistakable. and supported by treaty, by
statute, snd by case low. The Federal Arhd
trution At “amnd the implementation of the
Canvention in the same year by amendment

the Federal Arbitration Acl.” demonetrats

therse i an “emphatic fedsral polley in
fovor of arbitrel dispute resolivton,”partien-
larly “in the Geld of internuticnsl sommesee.™
Witrsineht w Soler Chrpaler-Plymoutk, 471
B &4, 681, 106 BEL 46, 33566, AT
LEd2d 444 (1985 fmternal =iation omit-
tedl, of Revere\Gogper & Bross fnc, o
Chersens  Privals, Iniesmenl  Corporation,
628 F2d B8 (0G0 1980 thalding that,
“There is irong public policy behind judi-
cial enforeement of hinding arbicratdon daus-

50 U.S. 113, 202, 16 S.CL 139, 158, 40 LE4
|e

% Ser Kirkparick 431 UE a 430, 110 S.00 m
TO-03. “The st ol steie doctrine MEIEEY
char ihe st of rurrll:n BOkCIEighL laken
wiihim thetr oen jursdsoton shall be deemed
vabd ™ Jol st 400, 110 S.Ce at T07. The sct ol
ale docirine s based apon BoloRd of  imerne-

MATTER OF CHROMALLOY AEROSERVICES (ARAB REPUBLIC)
Cite e B9 F.Buipp. 907 (TLDUC. 1958
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af") A decision by this Court W recognise
the decision of the Egypian ceurt woakd
vinlate thie clear Lo pablic palicy.

1 Intermational Comity

4} "No nation is under on unremitting
abligation to enforee foreign mieresta which
are fundsmentally prejudisal ts thase af the
domestie Torum.™ ' Laker Abrway -lid o
Sahenn, Belpion World Arwfines, THI F2d
05, 957 (D.C.Cir1884d). N Clomity mever ob-
ligntes a mationsl forom W igmore “the rights
of its e citimens or of other porsons who
are uniber the protection of its wwx"" Id at
447 (emphsasiz added) (quoting Hifom u
Gugol, 158 11.8. 113, 164, 16 S.0L 129, 143-
44, 40 LEd 85 (1505). Egypt alleges that,
‘Ecmmrhtht:hﬂdnmmnfmiﬂuﬁmd
Iiwnwmeﬂmummmmﬂndeﬁ-
gions of competent foreign tribugals” How-
ever, comity does nob and miy nob have the
preclusive effect upon UE l&w that Egypt
wishes this Court o create for i

The Suprems Colirt's-Geanimous opinion in
Wa Hl':i:'pu.!rili'&fh.. M+ Ensirommen-
fol Tectomics Curp, Tril 453 US. 400, 408,
110 5.0 700, T8, 107 LL.E4d2d B18 (1990},
defines the proper lmidisthons of the “act of
state~doctrine” ¥ snd, by implication, judicial
cotmliy-as well, Kirkpairick arcee out of a
-ﬂqmu between two US. companies over a

consiructon propect in Migerna,
hntpﬂrﬂ..fhehn;hlﬂu sued Emviron-
meéntal Techionies, (*ETCT)L the winning bid-
dor, allaging that ETC asquired the sontruet
by bribing Migerian officials in violstion of
UB bw. Jd ETC argusd that the ast of
state doctrine  precloded US. sourts from
hearing the case becaose o do a0 “would
impugn or question the nohility of 8 foreign
nation’s mothvations,” and woold “result in
embarrassment to the soversign o constitute
interferenoe in the conduet of [the] foreign
policy of the United States ™ Fd at 408 110
5.CL st 706, The Supreme Court rejected
this argumeni:

tional comicy, respert for the severeigney of for-

rign natichs on their own foriiory. and the

mvoidance of embarmassmeni W the Executive

Braech in o cosdut of lareign Felations. =  Jd
at 409, 110 5.Cx, a2 706




214 s

The short of the matiar s this: Courts in
the United Sixtes “tove the power, and
ordinarily the ‘obligation, to decide cases
and controversies properly presentsd to
them. The act of state doctrine doss not
eatahlish an exception for cases and obn-
troversios thal may embarrass foreign gorv-
ermments, bul merely pequires thal, in the
procesa of decidimg, the ascts of foreign
tions shall be doemed valid.  Thai doctrine
has o cpplicotion do the presend cose
becouae - the ldu'hh'q,fm,ﬁrrun soveT-
eign Ak st drim

Id at 408, 1O 50k at 707 [emphasis added).
Similarly, in the present case, the question i
whither this Coort should ghve ves fudicsla
effert to the deciion of the Egvptian Colm
af Appesl, not whether that eourt properly
defided the mitter under Egyplian law®
Bineo the "t of state doctrine,™ = 2 whaole,
deu.ru:l!’u[qirr'[_l.ﬁ. Enlll'!,bﬁwlﬂl
foreign soversign on  thede facth, somity,
whizh is but ona of seversl Jpolicies™ that
undarhie the act of aiate. Sdoctrine,” td &t
408, LIg BCr ot J06-07, dess pnol require
4. Choicdof Law

5]« Bopt arygoes that by choosing Epp-
tHarl Twwand by choosing Calro 28 the sight
afNghe" wrbitration, CAS has 'for =l time
signed] away its rights tnder the Copvention
antl TLE lé - Thik srgument & specions.
When CAS ajpresd o the cholee of v and
ehoiee of farum prvisions 56 wahved s vght
to st ‘Egppt for Breach of contruct-m the
eourts of the Undted States in faver of fnal
and “hinding  wrbitration 'of mech s -dinpute
ander the Convention, Hedeg prevalled in
the choses forum, onder the chosen lowl, CAS
cmnes to this Conrt secking reoogmition end
enforcement of the ewand. The Coovention
wis crested for just this purpose. It is
unienable to argue thatl by choosing arbitra-
tion under the Comvention, CAS has waived
rights specifically guarantesd by that same
Convention,
&, Indesd, the Court amnmes that the decision of
the Cowrt of Ap;r.-| e Cabo W propos wrder

1% FEDERAL SUFPLEMENT

i Tonflici between the Convention &
FAA

[6] As s final matier, Egypt arguoes €
*Chromalioy’s use of [Ajrtiels VII [to iow
the Federal Arbitration Ast] contradicts
clonr language af the Convention and we
create g [mpermissible conflet onde
USC ¥ 28~ by chminnting all consic
athon af Arfiels V of the Copvention. |
Vimoer Sepuron -y Reossgiron, 84 = 'R
Sty Regfr — UBR — —— '1165'H
Enge oS 182 CFA 27482 (1996) (hold
Ehat, “TWhen two siaboies ‘wre capable

L‘m -t i the duty of the com

shesrt a tl-e:.rh' Expressed eongressionnl
H:r:tll;n 10 the contrary, o regird ench
effective™). ‘As fhe Court has explain
hl:.rm,-:["r, Artele ¥V _p'rn:‘lﬂﬂ i pcm‘i.q.
gtahdsrd, under which this Court may refi
B erdforer an award - Article VIL aa'y
other hind, ‘mandates that “this "Coart »
eonaider CAS ‘dabmd under applicabls T
m.
Artdele V11 of the Convention provid
that: 1
The provisiens of the predent Coment]
ghall nét . .. deprive any intereated pas
of any right he may have to svail himeelf
an arhitral pward in e monner and Lot
extent allowed by the law O
count{rly where sech award is sought (o]
relisd gpon.
B UARCE 20 note. Articls V]I does =
gliminats -all -consideration ol Article V;
meraly Fegoires Lhat this Coort protect a
rights thal TAS hus vnder the domestic i
of the United Ststes ' There 8 bo eonfl
betwean CAS wee of Artiele VII io inve
the FAA end the langprage of the Conventle
IV, Commcdushod
The Coart conclufdes that the sward of t
arbitral panel & valid a8 & motter of U5 I
The Court ferther concludes that it peed n
grani rem fudicoie effect lo the decialon
the Egyptian Court of Appesl i Cairo, A
cordingly, the Coort GRANTS Chromall
Acrmmervices’ Petition fo Hecognize and E

applicabic Egvpeian b



GONSALVES ». CITY OF NEW BEDFORD
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Clin s #19 F Supp. #1535 (D .Mass. P56

the Arbitral Award, snd DENIES
EE:'FL’ Motion to Dismdss that Petition

prelores GONBALVES, s Administratriz

of the Estate of Morris Pina, Jr.,

Plainbiff . - ..
.
CITY OF NEW BEDFURD, Leonard Bail-
jargeon, Richard Benoil. Frederick
rges, John Bullurd, Robert Deviin
Grace, John Hoffman, Patrick
Lawrence, Slephen Hivers, and Michael
Pachecn, Defendanis.

Civ. A. No. 91-11993-MLW.

United Seates District Court,
D Massachzseiin

Aung. 1, 1896,

After certain polioe department erphoy-
sos were found lable for constitutional vioks-
tions in connection with fatal benting of sus
pect, Tepresentatives of sospect’s  estate
sotaght to hold city Hable for those ViolaSons
g well ‘The District Cowrt, Wolf, J., held
that relevant policymakers for parposes of
Artermining whether to Impose municipal Ha-
hility were oty -coundl nred mmyr, ke

@ potice chier

50 ordened.
See glaee 168 F.RD. 102

L. ‘Civil Rights &=20&(T)

City is liahle onfler § 1985 only if it is
proven that uneonsStutional condoet of s
employess fmplements or executes municipl
policy or cus{ben. &2 UECA § 1983,

L Ciwvil Kights &=206{3)

Actions of subordinste sty officials alone
cannot creste munmicipal lisbility under
§ 1983;: oty is potentlally lable anly for

eonduel of fis final
US.CA § 1983

1. Civil Rights &=306{1)

When city official's discrebionary des-
sions are constrained by policies pot of that
official's making, those policies, rather than
subordirmte's departures from them, ars son-
sideréd sct of municipality for purposes of
detarmining whether oty could be held lahle
for -subordinate’s sctoms under § 1085, 42
ULECAE 198 .

4 Civil Rights e=206(3)

City council and mayor, pot police chief,
were final polley makers for  purposes of
determining whether eity could be hild Hahle
for eohatitutiondl viclations committad by po-
lice department employees, and thes mirdel
pal Hshiity could be establishad only i thoes
policy makers were deliberately indifferent
to congtitutional viokations and i their defib-
orate “indifference comsed those “wiolrHons:
pobice chief departed from iy policy & he
ignored civilian complaints or' diseissed com-
platnts that were mertaricos: 42 [FR.CA
§ 193,

poliey maker,” 42
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UNITED STATEE DISTRICT COURT
FOR THE DISTRICT OF COLIREBHIA

IN THE MATTER OF THE
ARBITRATION OF CERTAIN
CONTROVERSIES BETWEEN
CHROMALLOY AEROSERVICES, a
Division of Chramalloy

Gas Turbine Corperation,

Petitionar, N\
Ciwvil Hn.»;:ﬂ:g’,‘ﬁﬂ {JLG)

Bl gl Ml Ml M R B e R e B R s R

and
THE ARAB REPUBLIC OF EGYPT, FILED
Respondant, JuL 31 1936
CLEAK, US. DISTRICT cous
METRICT OF COLUMELS

4
H
) ¢

: £ Introduction

This matter is beforé the Court on the Fetition of Chromalloy
Aeroservices, Inc.\ (YCAS") to Confirm an Arbitral Award, and a
Motion to Dismiss that Petition filed by the Arab Republic of Egypt
("Egypt"), the defendant in the arbitration. This is a case of
first m;'éssinn. The Court GRANTS Chromallsy RAeroservices"
Pet Af%&n to Recognize and Enforce the Arbitral Award, and DENIES

Egypt's Motion to Dismiss, because the arbitral award in guestion
is wvalid, and because Egypt's arguments against enforcement are

insufficient to allow this Court to disturbk the award.

United State# ;\
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1I. Background

This case involves a military procurement contract between a
U.S. corporation, Chromalloy Aeroservices, Inc., and the Air Force
of the Arab Republic of Egypt.

Cn June 16, 1988, Egypt and CAS entered into a ct under
which CAS agreed to provide parts, mnintanunca,@ repair for
helicopters belonging to the Egyptian Air F@: (Arbitration
Award ("Award™) at 3.) On December 2, 1% @;y‘pt terminated the

contract by notifying CAS repreﬁentativix Egypt. (Award at 5.}

On December 4, 1991, Egypt notifi headquarters in Texas of
the termination. iId. :!? 1991, CAS notified Egypt
that it rejected the :a.m:ell of the contract "and commenced

arbitration proceedings E € basis of the arbitration clause
contained in Article d Appendix E of the Centract.” (Id.)

Egypt then drew Q " letters of guarantee 1in an amount

totaling scmt@ﬂ.‘- 968. (Id.)

Cn é ry 3, 1982, the parties began appointing
or

arbitra and shortly thereafter, commenced a lengthy

ion. (Id.) On ARugust 24, 1994, the arbitral panel ordered
to pay to CAS the sums of 5272,900 plus 5 percent interest
om July 15, 1991, (interest accruing until the date of payment),
and £16,940,5958 plus 5 percent interest from December 15, 1991,
(interest accruing until the date of payment). (Id, at &5-66.)
The panel also ordered CAS to pay to Egypt the sum of 606,920
pounds sterling, plus 5 percent interest from December 15, 1991,
2

United States
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{interest accruing until the date of payment]). (I1d.)

On October 28, 19594, CAS applied to this Court for enforcement
of the award. On November 13, 1994, Egypt filed an appeal with the
Egyptian Court of Appeal, seeking nullification of the awa:d on
March 1, 1995, Egypt filed a motion with this Court j-:!urn
CAS's Petition to enforce the award. Cn April %95 the

Egyptian Court of Appeal suspended the award, anﬁshn May 5, 1985,

Egypt filed a Motion in this Court to Di%@ﬂsﬁ petition to

enforce the award. On December 5, 1835, t*s Court of Appeal at
Cairo issued an order nullifving the a (Decision of Egyptian
Court of Appeal ("Egypt Ct.") at 1 his Court held a hearing in

the matter on December 12, 15950

Egypt argues that Qurl: should deny CAS' Petition to
Recognize and Enforce hitral Award out of deference to its
court. (Response ¢ Qtlunar 5 Post-Hearing Brief at 2.) CAS
argues that thia@t should confirm the award because Egypt "does

not present ericus argument that icts court' s nullification

decisin$. neistent with the MHew York Convention ar United
stm:e$ n

III. Discussion

tration law." (Petitioner’'s Rejoinder at 1.)

A. Jurisdiction
This Court has original jurisdiction under the Foreign

Sovereign Immunities Act, 28 U.5.C. § 1330, et. seq. (1976), which

United States
Page 12 of 38



provides in relevant part that:

The district courts shall have original jurisdiction
without regard to amount in controversy of any non-jury
civil action against a foreign state as defined in
section 1603 (a) of this title as to any claim for relief
in personam with respect to which the foreign state is
not entitled to immunity . . . under sections 1605-1607
of this title.

28 U.S.C. § 1330(a). Both the Arab Republic of~\Pgypt and the
Egyptian Air Force are foreign states wnder 28 U.S.C.

§ 1603(a)&(b). See Republic of Argentinaiv,) Weltover, 504 U.S.
607, 612, mn.l. (1992].

{6)
enforce an agre
with or for th&

» either to
-made by the foreign state
fit of a private party to

submit to ar tlnn all or any differences
which have a *gy or which may arise between the
parties respect to a defined legal
relation , whether contractual or not,

:uncerga”ﬁg a subject matter capable of settlement
by a;h ;E-ﬂtlﬂ'ﬂ. undar the laws of the United

Etai«eﬁg or

28 U.5.C. § 1605(a) & (a)(6) & (a) (6] (B) (emphasis added).
CAS brings this action to confirm an arbitral award made

pursuant to an agreement to arbitrate any and all disputes arising

United States
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under a contract between itself and Egypt, & foreign state,
concerning a subject matter capable of settlement by arbitration
under U.S5. law. See 5 U.5.C. §5% 1-14. Enforcement of the award
falls under the Convention on Recognition and Enfnrc&ent of

Foreign Arbitral Awards, ("Convention"), 9 U.5.C. 5@ which

grants “[t]lhe district courts of the United States O original
jurisdiction over such an action or proceeding, %Mless of the

amount in controversy.” 9 U.S.C. § 203.,! ,&\

B. Chromalloy‘'s Petition for Enfo
A party seeking enforcement é oreign arbitral award must
apply for an order :nnflming award within three years after

the award is made. 9 U.S. The award in guestion was made

1884, less than three months after the

on August 14, 1584, Qb :I a4 Petition to confirm the award with
this Court on G'Ctﬂhik

arbitral panel the award. CAS's Petition includes a “duly
certified co of the original award as required by Article
IV(1) (a) the Convention, translated by a duly sworn translator,

as reguired by Article IV(2) of the Convention, as well as a duly
:@tied copy of the original contract and arbitration clause, as
required by Article IV(l) (b) of the Convention. 9 U.5.C. § 201.

CAS's Petition is properly before this Court.

! Having established jurisdiction under 28 U.5.C.
§ 1605(a) (6) (B), the Court does not consider CAS' other claims to
jurisdiction.

United States
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1. The Standard under the Convention

This Court must grant CAS's Petition to Recognize and Enforce
the arbitral “award unless it finds one of the grounds for refusal
. . - of recognition or enforcement of the award sp«\zQ‘Q in the
« + =« Convention.®™ 8 U.5.C. § 207. Under @ Convention,
“Recognition and enforcement of the award may béhmed" if Egypt
furnishes to this Court "proof that . . e award has . . .
been set aside . . . by a competent ﬁity of the country in
which, or under the law of TESS that award was made.”
Convention, Article Vi{l) & v{%ﬁ (emphasis added), 9 U.S.C.
§ 201. 1In the present case, ward was made in Egypt, under the
laws of Egypt., and has %& ullified by the court designated by
Egypt to review arb awards. Thus, the Court gy, at its
discretion, dn::li.n{ enforce the award.’

While Ar V provides a discretionary standard, Article VII
of the Con on require=s that, "The provisions of the present
Cunvgzii?s, . -~ . deprive any interested party of any

rig may have to avail himself of an arbitral award in the
@nar and to the extent allowed by the law . . . of the count(rly

where such award is sought to be relied upon.* 8 U.S5.C. § 201

£ The French language version of the Convention, (which the Court
notes is not the version codified by Congress), emphasizes the
extraordinary nature of a refusal to recognize an award:
“"Recognition and enforcement of the award will npt be refused . .
. unless. . . .”" (Response to Petitioner's Post-Hearing Brief,
at 3) (emphasis in the originall.

United States
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{emphasis added). In other words, under the Conventicn, CAS
maintains all rights to the enforcement of this Arbitral Award that
it would have in the absence of the Convention. Accordingly; the
Court finds that, if the Convention did not exist, the Federal
Arbitration Act ("FAA") would provide CAS with a legit.Q‘ laim
te enforcement of this arbitral award. Sege 9 U.@ 1-14.

85
Jurisdiction over Egypt in such a suit would be a le under 2B

U.5.C. §% 1330 (granting jurisdiction uvnr/{@n states "as to

any claim for relief in personam with respe o which the foreign
state is not entitled to immunity . A%” sections 1605-1607 of
this title) and 1605(a) {2) (withho immunity of foreign states
for "an act outside the Unit@ﬂtntts in connection with a

commercial activity of the [f ign state elsewhere and that act

causes a direct effect Qﬂu United States™). See Heltover, 504
U.5. at 607. Venue Ear action would lie with this Court under
28 U.5.C. & 1351@ (f) (4) (granting venue in civil cases against

foreign gove 5 to the United States District Court for the

Distria\:@; lumbia) .
E@L\mtinn of the Award under 9 U.S5.C. § 10

Under the laws of the United States, arbitration awards are
presumed to be binding, and may only be vacated by a court under

very limited circumstances:

{a) In any of the following cases the United States
court in and for the district wherein the award was made
may make an order vacating the award upon the application

)

United States
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of any party to the arbitration--

(1) Where the award was procured by corruptiaon,
fraud, or undue means.

[2) Where there was evident partiality or corruption
in the arbitrators, or either of them.

(3) Where the arbitrators were guilty of misconduct
in refusing to postpone the hearing, upon sufficient
cause shown, or in refusing to hear evidence pﬂ!@ﬁnt
and material to the controversy; or of a er
misbehavier by which the rights of any party Q‘! been

prejudiced. Q
(4) Where the arbitrators exceeded thelr Wers, or
so imperfectly executed them that a mut “final, and

definite award upon the subject matter itted was not
made.

N\
9 U.s5.c. § 10.7 é&

An arbitral award will also ba gide if the award was made

in "'manifest disregard' of the% '
Kaplan, 115 S.Ct. 1820, 1913 *Manifest disregard of the

law may be found if [t 1t*ﬂtnr[s] understood and correctly

stated the law but ded to ignore it." Kanuth v. Prescott.,

wm_g\-(. 49 F.2d 1175, 1179 (D.C. Cir. 1991).
ﬁl

Flainly, non-statutory theory of wvacatur cannot
empnwe istrict Court to conduct the same de novo

avie questinns of law that an appellate court
e:-:e £ over lower court decisions. Indeed, we have in

more than error or misunderstanding with respect to
EW.

SE t held that it iz clear that [manifest disregard]
i

v . B5 F.3d 680, B6B3 [D.C. Cir. 199B6) (internal

citations omitted].

In Al-Harbi, "The submission agreement under which the

* The Court has reviewed the voluminous submissions of the
parties and finds no evidence that corruption, fraud, or undue
means was used in procuring the award, or that the arbitrators
exceeded their powers in any way.

United States
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arbitrator decided the controversy mandated that the arbitrator
apply '"the procedural and substantive laws of the Southern District
of New York, U.S.A.'"" JId., at 684. The arbitrator in Al-Harbhi
ruled that a court applying the laws of New York would dismiss the

case on forum non conveniens grounds. JId. Appella gued on

appeal that the arbitrator had manifestly di‘E;hnrded the
*
substantive laws of New York by disposing of th on procedural

grounds. Id. The D.C. Circuit empha&' y rejected this

argument, stating that: qi?{

Appellant's argument then depen n the proposition
that where a tribunal is to r [a] decision based on
procecural and substantive 1 t tribunal has not only
erred, but acted in manif‘EE) isregard of the law if it
finds that procedural fa are dispositive of the case
without then going @n consider substantive law
rendered apparently ma%.by that procedural decision. To
state that prﬂpﬂ!it{&?hvs to reject it. We find no basis

for vacatur.
" X\
In the pr Q@:au; the language of the arbitral award that
Egypt complal f reads:;

Th bitral tribunal considers that it does not need to
d e the legal nature of the contract. It appears that
Parties rely principally for their claims and

ences, on the interpretation of the contract itself

~:SS\imd on the facts presented. Furthermore, the Arbitral

tribunal holds that the legal issues in dispute are not
affected by the characterization of the contract.

(Award at 30.)

Like the arbitratoer in Al-Harbi, the arbitrators in the
present case made a procedural decision that allegedly led to a
misapplication of substantive law. After considering Egypt's

&

United States
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arguments that Egyptian administrative law should govern the
contract, the majority of the arbitral panel held that it did not
matter which substantive law they applied -- ©civil or
administrative. JId., At worst, this deciszion constitutes a mistake
of law, and thus is not subject to review by this Co Q,s_gg Al-
Harbi, B5 F.3d at 684. OQ‘

In the United States, "([W]e are well ¢ the time when
judicial suspicion of the desirability uf@tratinn and of the
competence of arbitral tribunals lnl'g d the development l:rf.

arbitration as an alternative @nf dispute resolution.”

» 473 U.5.

§14, €26 (1985). In E'.l;ty'pt. ver, "[I)t is established that

arbitration is an lx:!% al means for resolving disputes,
requiring departure erﬁh
courts, and the gu Q

ees they afford."™ (Nullification Decision

normal means of litigation before the

at 8.) Eg}rpt'@plaint that, "[Tlhe Arbitral Award is null under

Arbitration . because it is not properly 'grounded' under
Egyptian\law," reflects this suspicious view of arbitration, and is
1;:u1:$§3,-r the tvpe of technical argument that U.S5. courts are not

entertain when reviewing an arbitral award. §See Montans Powsr

« 445 F.2d 739, 755 (D.C. Cir.

1971) (cert. den. 400 U.S5. 1013 (1971)) (holding that, "Arbitrators

do not have to give reasons”) (giting United Steslworkers v,
, 363 U.5, 583, 5898 (19%&0)).

The Court’'s analysis thus far has addressed the arbitral

10

United States
Page 19 of 38



award, and, as a matter of U.S. law, the award is proper. JSae

i » B19 F.2d 1151,

1157, (D.C. Cir. 1988} {holding that, "When the parties have had a

full and fair opportunity to present their evidence, the decisions

of the arbitrator should be viewed as conclusive as tz;?.' egquent
b

proceedings, absent some abuse of discret ¥ the

arbitrator®) (citing the Restatement (Second) nf%qhznts € B4(3)
(1582), , 163 F.2d 1352

{11th Cir. 1985)). The Court now conside

the decision of the Egyptian court s@ce recognized as a valid

foreign judgment.

question of whether

ARs the Court stated ‘£:>r, this 15 a2 case of first

impression. There are no ted cases in which a court of the
United States has facjﬁ:> ation, under the Convention, in which
the court of a fo nation has nullified an otherwise wvalid

arbitral awnrdu\SSSis does not mean, however, that the Court is
without guid in this case., To the contrary, more than twenty
YBears a a case involving the enforcement of an arbitration
:la§ r the FAA, the Supreme Court held that:

agreement to arbitrate before a specified tribunal is,
1n effect, a specialized kind of forum-selection clause.

. «» The invalidation of such an agreement . . . would
nut only allow the respondent to repudiate 1fts solemn
promise but would, as well, reflect a parochial concept
that all disputes must be resolved under our laws and in
our courts.

i . 417 U.5. 506, 518 (1974} (reh. den.
42 L.Ed. 129 (1974)) (citations omitted).

11
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In Schesrck, the Court forced a U.5. corporation to arbitrate
a dispute arising under an international contract containing an
arbitration clause. JId. at 518. In so doing, the Court relied

upcn the FAR, but took the opportunity to comment upon the purposes

of the newly acceded-to Convention: 0
an

The delegates to the Convention voiced frequ ncern
that courts of signatory countries in which a reement
to arbitrate is sought to be enforced uld not be
permitted to decline enforcement of suyesh\agreements on
the basis of parochial views of their d @ ability or in
a manner that would diminish the :m.'n:)‘gh binding nature .
of the agreements. . . . [W]e thin at this country's
adoption and ratification of onventicn and the
passage of Chapter 2 of the Uni ates Arbitration Act

provide strongly parsuasiveﬁs nce of congressional
ion we reach today.

policy consistent with theé
Id. at n.l15. Tha Court fin argument equally persuasive in
the present case, where E eeks to repudiate its solemn promise

to abide by the resul the arbitration.*

c. The niﬂi®ﬂ% Egypt’'s Court of Appeal
The ct

1.

"The ] rbitration agreement iz a contract and the court will

m@ ite it for the parties." HRilliems v. E.F. Hutton £ Co..
§§= 753 F.2d 117, 119 (D.C. Cir. 1985) (gciting Davis v. Chevy
i , &67 F.2d 1860, 167 (D.C. Cir. 1581)). The

‘* The fact that this case concerns the enforcement of an arbitral
award, rather than the enforcement of an agreement to arbitrate,
makes no difference, because without the knowledge that judgment
will be entered upon an award, the term "binding arbitration”
becomes meaningless.

12
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Court “"begin|[s] with the ‘'cardinal principle of contract
construction: that a document should be read to give effect to all

its provisions and te render them consistent with each other.'"

, 83 F.3d 137, 1511

(D.C. Cir. 1596} (guoting
Inc., 115 5.Ct. 1212, 121% (1995])). Article XII o E contract

requires that the parties arbitrate all dispute % arise between
them under the contract. Appendix E, th nes the terms of
any arbitration, forms an integral Paié;ﬁf the contract. The
contract 1= unitary. Appandix E e contract defines the

"Applicable Law Court of Mhitepn." The clause reads, in

relevant part: O

It is . . tood that both parties have
irrevocably agree apply Egypt I(sic) Laws and to
choose Cairo as of the court of arbitration.

- k 'l -

The ion of the said court shall be final and
binding nnot be made subject to any appeal or other
reCOUrs

[Mpem@ +{"Appendix™) to the Contract.)

s Court may not assume that the parties intended these two
5 ces to contradict one another, and must preserve the meaning
of both if possible. Insurance Co., 83 F.3d 1507, 1511 (D.C. Cir.
1996). Egypt argues that the first guoted sentence supersedes the
second, and allows an appeal to an Egyptian court. Such an
interpretation, however, would wvitiate the second sentence, and
would ignore the plain language on the face of the contract., The

13
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Court concludes that the first sentence defines choice of law and
choice of forum for the hearings of the arbitral panel. The Court
further concludes that the second gquoted sentence indicates the
clear intent of the parties that any arbitration of_.a dispute
arising under the contract is not to be appunled Q}* court.
This interpretation, unlike that offered by Eq reserves the
meaning of both sentences in a manner that sistent with the
plain language of the contract. binn of the latter
sentence as the seventh and final @grnph, Just before the
signatures, lends credence to th.q that this sentence is the
final word on the a:bitratin%estiun, In other words, the
parties agreed to apply quq@ Law to the arbitration, but, more

important, they agreed t{{g

of the arbitral p GQ )

e arbitration ends with the decision

2. The Decisi !‘ the Egyptian Court of Appeal
The C has already found that the arbitral award is prapar.
as a er of U.5. law, and that the arbitration agreement between

Eg and CAS precluded an appeal in Egyptian courts. The Egyptian
@th has acted, however, and Egypt asks this Court to grant res
judicata effect to that action. |

The "requirements for enforcement of a foreign judgment . . .
are that there be 'due citation' [i.e., proper service of process]
and that the original claim not viclate U.S. public pelicy." Tahan

¥. Hodgsopn, 662 F.2d 862, B64 (D.C. Cir. 1981) (citing Hilton w,

14
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Guyot, 159 0.5. 113, 202 (183%3)). The Court uses the term 'public
policy' advisedly, with a full understanding that, "[J]udges have

no license to impose their own brand of justice in determining

applicable public policy.” L irld ir

Pilors Association, Int'l, 808 F.2d 76, 78 (D.C. Q’ 1987) .
Correctly understood, "[Plublic policy emanates n from clear
statutory or case law, 'not from general :nnsi r:s of supposed

F) public interest.'" Id. (guoting

. TB9 F, E@C Cir. 1986)).

The U.5. public policy in of final and binding

arbitration of commercial dispu unmistakable, and supported
by treaty, by statute, and e law. The Federal Arbitration
Act "and the implementat the Convention in the same year by

amendment of tha Fede® bitration Act,"™ demonstrate that there
iz an "emphatic ral policy in favor of arbitral dispute

resolution, ™ % larly "in the field of international commerce.®

E mmm.%mnx_cwm. 473 U.S5. 614, 631

{1985) rhal citation omitted); gf, Revers Copper § Brass, Inc.,
., 628 F.2d 81, 82 (D.C.

1980) {holding that, "There is a strong public policy behind
Judicial enforcement of binding arbitration clauses™). A decision
by this Court to recognize the decision of the Egyptian court would

violate this clear U.S. public policy.

15
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3. International Comity
"No nation is under an unremitting obligation to enforce

foreign interests which are fundamentally prejudicial to those of

the domestic forum." r I

Birlines, 731 F.2d 909, 937 (D.C. Cir. 19B4). "I[C never
obligates a national forum teo ignore ‘'the rig f its own
citizens or of other persons who are under th etection of its

laws."™ Id. at 942, (emphasis added) [qunti@\;nu,_ﬁm:, 158

U.5. 113, 164 (18%3). Egypt alleges t Comity is the chief

doctrine of internaticnal law 5. courts to respect the

decisions of competent foreign t als." However, comity does

not and may not have the precl<5:> effect upon U.5. law that Egypt
wishes this Court to crea <£ﬂ& it.

The Supreme Cour animous opinion in W.5. Kirkpatrick g

. 493 U.5. 400,

408 (1990), defiipes the proper limitations of the "act of state

doctrine"s @ by implication, Jjudicial comity as well.

rose out of a dispute between two U.S5. companies over
*

nt construction project in Nigeria. Kirkpatrick, the

a go

8

* See Kirkpatrick, 493 U.5. at 400. “The act of state doctrine .
. . regquires that . . . the acts of foreign sovereigns taken
within their own jurisdiction shall be deemed valid.” Jd. at
410. The act of state doctrine is based upon notions of
“international comity, respect for the sovereignty of foreign
nations on their own territory, and the avoidance of
embarrassment to the Executive Branch in its conduct of foreign
relations.” JId. at 409.

bidder, sued Environmental Techtonics, ([(“ETC")}, the winning

i
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bidder, alleging that ETC acquired the contract by bribing Nigerian
pfficials in viplation of U.5. law. Jd. ETC argued that the act

of state doctrine precluded U.5. courts from hearing the case

because to do so "would impugn or gquestion the nebiljty of a
foreign nation’'s motivations, " and would "result in Eﬁﬁﬁ;{ﬁﬁﬁmﬂnt
to the sovereign or constitute interference in the cohduct of [the]
foreign policy of the United States.” Id. at-4Qf. The Supreme
Court rejected this argument:

The short of the matter is this: ﬂsu;ts in the United
States have the power, and n:d:nn;@}y“mhn obligation, to
decide cases and controversies ;ﬁﬁberly presented to
them. The act of state dﬂctriﬂbfdues not establish an
exception for cases and contrSyebsies that may embarrass
foreign governments, but penily regquires that, in the
process of deciding, the atﬁi‘bf foreign sovereigns taken
within their own ]urlsd&ctlﬂns ghall be deemed wvalid.

issue.
14, at 408 1empha=isﬂadﬁédﬁ. Similarly, in the present case; the
question is whefher this Court should give res judicata effect to

the decisiop. MMthe Egyptian Court of Appeal, not whether that
court E:Qﬁﬁ;i} decided the matter under Egyptian law." Since the
'ﬂﬂﬁéﬁ#ﬁ#&&tﬂ doctrine;™ a5 a8 whole, does not require U.5. courts
tQS; f;r to a foreign sovereign on these facts, comity, which is
but one of several "policies™ that underlie the act of state

"doctrine, ™ Jjld, at 409, does not require such deference either.

* Indeed, the Court assumes that the decision of the Court of
Appeal at Cairo is proper under applicable Egyptian law.

1%
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4. Choice of Law

Egypt argues that by choosing Egyptian law, and by choosing
Cairo as the sié[ht of the arbitration, CAS has for all e signed
away its rights under the Convention and U.S5. law. argument
is specious. When CAS agreed to the choice of 1 and choice of

L 4
forum provisions, it waived its right to s@pt for breach of

contract in the courts of the United Sta \ favor of final and.
binding arbitration of such a dispute 1% the Convention. Having
prevailed in the chosen forum, unﬂ%ﬁe chosen law, CAS comes to
this Court seeking remgnitinn%enfnr:ement of the award. The
Convention was created for this purpose. It is untenable to

argue that by choo=sing %ﬂ.trntinn under the Conventien, CAS has

waived rights speci lly guaranteed by that same Counvention.
5. Conflic &am the Convention & the FAA
As al matter, Egypt argues that, "Chromalloy's use ::f.

[A] rr@ VII [(to invoke the Federal Arbitration Act] contradicts

tb@lea: language of the Convention and would create an

ermissible conflict under 9 U.S.C. § 208," by eliminating all

consideration of Article V of the Convention. See Vimar Seguros Y

, 115 S.Ct. 2322, 2325
(1995) (holding that, *"[Wlhen two statutes are capable of

coexistence . . . it is the duty of the courts, absent a clearly
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expressed congressional intention to the contrary, to regard each
gs effective™]. Az the Court has explained, however, Article V
provides a permissive standard, under which this Court may refuse
to enforce an award. Article VII, on the other hand, mandates that
this Court must consider CAS® claims under applicable Uﬁ%&fféw.

Article VII of the Convention provides that:

The provisions of the present Convention *.!‘fiall not

. « « deprive any interested party of auj right he may

have to avail himself of an arbitral in;ﬂ“%ﬂ*thH manner

and to the extent allowed by the 1@\ ." . . of the

count[r]y where such award 1is snughu.;h bE relied upon.
9 U.5.C. § 201. Article VII does not eXiminate all consideration
of Article V; it merely requires that-Xhis Court protect any rights
that CAS has under the domestie ;aus of the United States. There
is no conflict between CAS\ usf of Article VII to invoke the FAA

and the language of thgwd@ﬁﬁintiﬂn.

IV. Conclusion

The Courf\oehcludes that the award of the arbitral panel is
valid as qﬁh@aﬁar of U.5. law. The Court further concludes that it
naeduasfééfhnt [es dudicata effect to the decision of the Egyptian
Eo@nf Appeal at Cairo. Accordingly, the Court GRANTS Chromalloy

heroservices' Fetition to Recognize and Enforce the Arbitral Award,

15
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and DENIES Egypt's Motion to Dismiss that Petition. An appropriate

prder is attached.

Dated: July S/, 1596. A@
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UNMITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

IN THE MATTER OF THE
ARBITRATION OF CERTAIN
CONTROVERSIES BETWEEN
CHROMALLOY AEROSERVICES, a
Division of Chromalloy
Gas Turbine Corpecration,

e el Gl G Tl el el Ul Nl el eyl Nl Wl

P-&titirﬂnﬂr, >
Civil Ho. 94-2335 (JLG)
and 1}
(3]
THE ARAB REPUBLIC OF EGYPT, 1) F"-.EB
Raspondent. JUL ch m
‘ Clark. U.s. District Court
oRDER District of Columbia

Upon review of PetitipfiePt€ Petition to Confirm the Arbitral
Award, Respondent’s Motiwd fa Adjourn the Petition to Confirm the
Arbitral Rward, Respandent’'s Motion to Dismiss the Petition to
Confirm the A:b*tﬁpl Award, the Responses and Replies thereto,
the Hearing hé!ﬁnhn this Matter on December 12, 1535, the post-
hearing inefs filed thereto, the entire record herein, and for
the rgagcns stated in the accompanying Memorandum of Law, 1t 1is
byfﬂué’Cnurt this 31st day of July, 1996,

ORDERED that the Petiticn for Confirmation of the Arbitral
Award is GRANTED and Judgment is entered in favor of Chromalloy
RAeroservices, Inc., on the Arbitral Award; it is further

ORDERED that Respondent’s separate Motions to Adjourn and to

Dismiss the Petition for Confirmation of the Arbitral Award are

United States {r
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each DENIED; it is further

ORDERED that the Clerk of the Court shall mail copies of

this Memorandum and Order to:

Gary H. Sampliner, Esqg.
Allen BE. Green, E=zqg.
=2th Floor

McKenna & Cuneo, L.L.P.
1900 K Street, WKW
Washington, DC 20008

Mitchell B. Berger, Esg.
Dean M. Dilley, Esg

Patton, Boggs & B LR,
Suite BOO

2250 M Street, @
Washington, é 37-1350

United States
Page 31 of 38



'ioﬂluw‘r

-Gm-.m{u!r

Arrbibad Award, -
mﬂhmtﬂ" incorpoiabion o FAR B’ peTicie vin |
e NI IS,

Page 9

Poars THRaoumH T}f!ﬂuﬁﬂaﬁ
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IN THE MATTER OF THE ARBITRATION OF CERTAIN CONTROVERSIES BETWEEN

CHEOMALLOY AFROSERVICES, a Division of Chromalloy Gas Turbine Corporation, Petitioner, and _—
THE ARAB REFUBLIC OF EGYFT, Respondent.

Cival N, 942339 (TLG)

UNITED STATES DISTRICT COURT FOR THE DNSTRICT OF COLUMEIA /

1996 U.5. Dist. LEXIS 13736 ED P,

).

o e

July 31, 1996, Decided

July 31, 1996, FILED

DISPOSITION: [*1] Petition for Confirmation of the
Arbitral Avcard GRANTED and Respondent’s sepamie
Motions 10 Adjourn and to Dismiss the Petition for
Confirmation of the Arbitral Award DENIED

COUNSEL: Counsel for Petitioner: Gary H. Sampliner,
E=gq.. Allen B. Green, Esq., McKeana & Cuneo, L.L.Q

‘Washington, DLC,

Counsel for Respondent: :-umuun.ncmtaq
Dean M. Dilley, Esq., Patton, Boggs & Bfow. WL.P,
Washington, DLC.

JUDGES: JUNE L. GREEN, UNFPED STATES
DISTRICT JUDGE N

o

OPINIONBY: JUNE L‘Gm
OPINION: mmh
troductiog \ ;‘

s before the Court on the Petition of
> rvices, lne., ("CAS") to Confirm an
.l.rd l.ndl!-!lmmﬂumnlht['ﬂmm
iled By the Arab Republic of Egypt ("Egypt”). the de-
fendsnt in the arbitration. This is a case of first impres-
sion. The Court GRANTS Chromalloy Asroservices'
Petition to Recognize and Enforee the Arbitral Award,
and DENIES Egypt's Motion to Dismiss, becauss the
arbitral award in question is valid, and because Egypt's
argumenis against enforcement are insufficient 1o allow
this Casrt 1o disturb the award.

[. Background
This case invoelves a military procurement con-

‘LEXIS'NE){IS‘

b rweiy e B b g g

LEXIS-NEXIS

Ehﬁ-nln--u-l.- [ L e

ml%iLE [*2] corporation, Chromalloy
Ine., and the Alr Force of the Amb

Egypian Air Force. {Arbitration Award (" Award®) at
3.) On December 2, 1991, Egypt terminated the con-
tract by notifying CAS representatives in Egypt. ( Award
at 5.) On December £, 1991, Egypt notified CAS head-
quarters in Texas of the terminstion. (1d.) On December
15, 1991, ﬁimﬁdEﬂFﬂul:lw
lation of the contrpct “and

ceadings on the basis of the arbitrtion clause contained
in Article X1 and Appendix E of the Contract.” (Id.}

Wmﬂu
amount intaling some § 11,475,968, (1d.)

On February 23, 1992, the parties began appointing

esl accruing until the date of payment). (Td. st 65-66.)
The panel also ordered CAS 1o pay to Egypt the sum of
§06, 920 pounds sterling. plus 5 percent interest
December |5, 1991, interest acerung until the date of
payment). (Id.)

Qn October 28, 1994, CAS applied to this Court for
El'mm of the award. ]9

filed an appeal with the

secking nullification of the award. On March 1, IW'!
Egvpi filed & motion with this Court to adjourn CAS's

United States
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Petition to enforce the award. On Apnl 4, 1995, the

and
on May 5. 1995, Egypt filed a Motion in this Courn
tp_DHsmiss CAS's petition to_enforce the awand. On
December 5. 1995, Egypt's Court of Appeal at Cairo
issued an nullifying the award. (Decision of
Eﬂ-pul.nﬂnunul’ﬁppuli Egypt CL") at 11.) This

Court held a hearing in the matier on December 12,
19935,

Egypt argues that this Court should deny CAS'
Petition to Recognize and Enforce the Arbitral Award
out of deference to its court, (Response to Petitionsr's
Fost-Hearing Brief at 2.) CAS argues that this Court
should confirm the award because Egypt *does noi [=4)
present any serious argument that its court’s pullification
decision is consistent with the New ‘York Convention or
United States arbitration law.* (Petitioner s Rejoinder at
L)

M. Discussion

A Jurisdiction
This Court has original jurisdiction under the Foreign

Soversign Immunities Act, 28 LIS.C. § [330, et 'mp'

(1976}, which provides in relevant part that:

out regard o amount in controversy of sy
civil action against a foreign state as in-section
1603(a) of this title as w0 any claim for personam
with r:q:mllnllh:l].ﬂ:ﬁ;rr:l;n m-:nmhdm

.\
a1

immunity . . . under sections @Iﬂﬂ'ufﬂm title.

28 US.C. § 1330(n). Republic of Egypt
and the Egyptian Air lnmf.nnu-tmduﬂ
LL5.C § I603a epublic of Arpenting
Welrover, S04 L[5 12, n.l 19 L Ed 24 394,

112 & G,

gl
shall not be immune from the ju-

af the United States . . . in any

(8} in which the action is brought. either to enforce an
agreement made [*5] by the forcign state with or for
the benefit of a private party to submit to arbitration
all or any differences which have arisen or which may
arise between the parties with respect (o a definad legal
relationship, whether contracnmal or not, conceming a
subject matter capable of seftlement by arbitration under
the laws of the United States, or to confirm an award

LEXIS*NEXIS

E..h_—i-llhl.-ﬂf.-nup- s

LEXIS 13736, =3

\/
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made pursuant to such an agreement, if

(B} the agreement or award is . . . governed by a treaty
or other international agreement in force for the United
Seates calling for the recognition and enforcement of ar-
bitral awards.

25 USC § 1605(a) & (u)i6) & ﬁwumpm
added).

CAS brings this actien to uuhitu]wud
to arbitrate amy and
bebaesn itself and

Egypt, a foreign stategcagdieming s subject matter ca-

pable of Tndrbitration under U5, law. See
9 US.C. 44 144\ Egforcement of the award falls un-
der the hmmﬂmnnudmud Enforcement of
Foreign Awards, ("Convention®), 9 US.C. §
202, ts “the district courts of the United States
. & i Jurisdiction over [*5] such an action or
‘ dlifig, regardless of the amount in controversy.” 9
S § 209 0l

nl Having ecstablished jurisdiction under 28
LS C § 105 (a6 WE), the Court does not consider
CAS' other claims 1o jurisdiction.

B. Chromalloy’s Petition for Enforcement

A party secking enforcement of a forsign arbitral
mward must apply for an order confirming the award
within three years after the award is made. 2 US.C §
207, The award in question was made on August 14,
1994, CAS filed a Petition to confirm the award with
this Court on October 28, 1994, less thap three months
after the arbitral panel made the sward, CAS's Petition
includes a “duly certified copy " of the original award as
required by Article IV(1}a) of the Convention, trams-
Eated by a duly sworm translator, as required by Article
IV{2) of the Convention, as well as a duly certified copy
of the original contract and arbitmtion clause, as re-
quired by Article IV({ 13k} of the Convention. & L5 C
§ 201. CAS's Petition is properiy before [*7] this Court.

i. The Standard under the Convention

This Court ¥
md&hm&nuﬁuﬂ'm_hnﬁuhmﬂ
The for refusal . . . ar enforce-
meenl award spect mlln . Convention. ™

mum "Recognition
md.ml'nftmtn-flutwml may be refussd” if Egypt

rg_ited States
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furmnishes 1o this Count “proof that ard has

been sef aside . . by ac M. aathanty of

thtmnh:rmmch MM
award v cmwudmmw
quphui:.:ﬁ:u'b.?{.ts.ﬂii'ﬂ.r. In the present case,
the award was made in Egypt, under the laws of Egypt,
and has been nullified by the court designated by Egvpt
to review arbitral swards. Thus, the Court may, &t its
discretion, decline to enforce the award. n2

g
nZ The French

language version of the
Convention, (which the Court notes is not the
verston codified by Congress), cmphasizes the
extraordinary namre of & refusal to recognize an
award: "Hecognition and enforcement of the awnrd
will mot be refused . . . unless. . . ." (Response o
Petitioner's Post-Hearing Brief, at 3) {emphasis in
the original).

[*2]

While Article V provides a discrefionary stsndacd,
Artiele ?ﬁnfﬁﬂuﬂuﬂmmﬂmm “The pro-

visions of the present Convention shall mot . . . de-
prive any interested party of any right he may have
avail himself of an wbitral oward in the mannerand,
o the extent allowed by the law ., . . of
njlwhnﬂmhnudumghlmhmhd.ﬁ
uaclmrimm

ﬁu{llltlt. if the Emm d
Arbitrtion Act ("FAA")
gitimate claim to enforcement.of this arbitml sward. See
PLLEC “I-I-I Jurisdistion n\lm-En'p:mnrJ::ml
under @8 US.C. §§ 1330 (granting
g afeign stafes “as to any claim for re-
e llr:lpnnmwhmhdl:ﬁmd.gum
d o tmmunity . . . under sections 1605-
| lndlﬁﬂi:’l]ﬂ:l :’wtﬂ:hnbd].u] immunicy
pigh states for "an act outside the United States in
iof with a commercial activity of the forsign [*9]
where and that act ceuses o direct effect in the
nsted States™). See Weltover, 504 LS. ar 807, Venue
l'utduh:ﬂdnwuuid e with this Court under 28 L5 C
§ 13900 & (f4) (granting venue in civil cases sgainat
foreign governments o the United States District Court
for the Dhstrict of Columbin}.

vide CAS with a Je-

2. Examination of the Award under & LS. § 10

Under the laws of the United States, arbitration swards
are presumed 1o be binding, and may only be vacated by

Ehi.r_-ul.-u—urp-l.'—

LEXIS-NEXIS

E_l s ST I P ey
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a court upder very limited circumstanses:

{a) [ any of the following cases the United States court
i mnd for the distriet wherein the award was made may
make an order vacating the sward upon the application
of any party to the arbitration-

i1} Where the award was procured by cormoption,
frand. or undue means.

(] Where there was evident p:m.! cormuption
in the arbitrators, urmﬂ:urufﬂuﬂt, Eﬂ:’

terial io the contro

f any other misbehavior by
which the rights {*}M have been prejudiced.

(4) Where Hﬁnuu{-m}w their powers,

executed them that a mutual, final, and
V___I.IF'DH the subject matier submitted was not

or 5o i
definitea
maded’

fﬂ@?:;.‘:i § 10, 03

n3 The Couwrt has reviewed the voluminows sub-
missions of the parties and finds no evideace that cor-
ruption, fraud, or undue means was used in procur-
ing the award, or that the arbitrators sxcesdad their
Pewers in amy way.

A arbitral marard will also be set aside if the awsard was
made in ""'manifest disregard' of the law.® Firsr Options
af Chicago v Kaplan, 131 L Ed. 24 985, |15 §. Ct
1920, 1923 (1995). "Manifest disregard of the law may
be found if [the] arbitrator{s] understood and correctly
stated the [aw but procesded to ignore it." Kanuth w
Prescors, Ball, & Turbem, Inc., 292 U5 App. DC
Ji9, B9 E2d 1ITE, [IT9iD0C Cin 1991,

Plainly, this noo-statutory theory of wacatur cannot em-
power & District Court o conduct the same de novo
review of questions of lvw that an sppellaie court exer-
cises over lower court decisions. [*11] Indeed, we have
in the past held that it is clear that [manifest disregard]

means more than error or misunderstanding with respect
1o the Law.

Al-Harki v Citibank, 85 F 3d 680, 653 /D.C. Cir. [996)
{internal citations omitted).

In Al-Harbi, “The submission agresment under which
the arbitrator decided the controversy mandsied that ihe
arbitrator apply "the and subswantive laws of
the Southern District of New York, US. A.'" & ar 654

United States
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The arbitrator in Al-Harbi roled that a coart applying the
lows of New York would dismiss the case on forum non
conventens grounds. ld. Appellant argued on appeal
that the arbitrator had mamnifestly disregarded the sub-
staptive laws of Mew York by disposing of the case on

procedural grounds. [d. The DUE Circuit emphatically
rejecied this argument, stating that:

Appellant's argument then depends upon the proposi-
tron that whers a tnbinal @ 1o reader (o] decision hasad
on procedural and substantive law that trbunal has not
only erred, but scted in manifest disregard of the law
if it finds that procedural factors are dispositive of the
case without then going on o consider substantive law
rendered [*12] apparently moot by that procedural de-
cisiop. To state thal proposition is to reject it. We find
oo basis for vacatur,

Id.

In the present case, the language of the arbitral award
that Egypt complains of reads:

The Arbitral tribunal considers that it does not nesd to .

decide the legal nature of the contract. It appears that
Partics rely principally for their claims and defences,
the interpretation of the contract itself and on the
presented. Furthermore, the Arbitral tribunal that
the legal issues in dispute are not affectsd h},\idw
acterization of the contract.

{Aard at 30.)

Like the arbitrator in Al-Hasbt-the arbitrators in the
ﬂu:lhnnlhlt-ﬂmdly

United States, "We are well [*13] past the time
Judicial suspicion of the desirability of arbitration

and of the competence of arbitral tribunals inhibited the
development of arbitration as &n aliermative means of
dispute resolution.” Mimubizshi Motors Corp. v Soler
Chrysler Plymouwh, Inc., 473 LS. 614, 62d, 8T L. Ed.
2d 444, 105 5. Cr. 1346 (1985). In Egypt, however. "It
is established that arbitration isan sxceptioga] means for
resalving disputes, requinng departure from the normal
means of litigation before the courts, and the guaraniess
they afford. ” (Nullification Decision at 8.) Egypt's com-

LEXIS*NEXIS

E__l [t T IR T R T T T

E\—huu—l.-ll-mph-—p

Page 12
FOCL'S

plaimt that, “The Arbitral Aw-ard is gull under Arbitration
Law, . . . becauss it is not propecly ‘grounded” under
Egyptian law,” reflocty this suspicicns view of arbitra-
tion, and is precisely the type of technical argument that
LLS, courts are not fo entertain when reviewing an ar-
bitral eward. See Montang Power Compary v Frde
Power Commizsion, 44 UL5 App. D.C 267, 445 E2d
7@, 755 (DLC. Cie JO71) (oert. den. 400 LS jOIF,
7L Ed X aX7 95 O 558 1)} (holding
that, *Arbitrators do not have to i "} {citing
Uritted Steelworkers i
363 LS, 593, [*=14] 598, 4 [~
1338 {1950)),

2d 1424, 80 5. Cr

The Court's analy far has addressed the arbi-
H-llltklrdlnd uI‘LlE.II.w the award is
pfnper See } Metro, Area Transit

SDC 1590 819 K24 [i51, TI57,
|[:|.C l:u: ding that, “When the parties have
had a opporunity to present their evidence,

S B

of the arbitrator should be viewed as con-
?ﬂmm sbsent some abuss
jon by the arbitmater”) (citing the Restatement
) of Judgments § 843} (1962), Greendilar w
Burnham Lambert, Inc., 763 E24d 1352 {1k

) ' Cir. I985)). The Court now considers the qusstion of

whether the decision of the Egyptian court should be
recognized as & valid foreign judgment.

As the Court staled earlier, this is a case of first im-
pression. There are no reported cases in which a court
of the United States has faced a situstion. under the
Convention, in which the court of a foreign nation has
nullifisd an otherwise valid arbitral awnrd. This does
not mean, however, that the Court is without guidance
in this case. To the contrary, more than twenly years
ago, in & case [*15] involving the enforcement of an ar-
bitration clause under the FAA, the Supreme Court held
that:

An agreement to arbitraie before a specified tribunal is,
in effect, & spocialized kind of forum-selection clause. .
, » The invalidstion of such an agreement . . . would
not only allow the respopdent fo repodiate jis solemn
promise but would, as well, reflect a parochial concept
ithat all disputes must be resclved under our laws and in
{OAEF COMITES.

Scherk v. Alberto-Culver Co., 417 U.5. 506, 518, 41 L.
Ed 2d 270, 94 8. Cr. 2449 (1974) (reh. den. 42 L
Ed 127, 129 (1974)) (citations omitted).

In Scherck, the Count forced a U5, corporation to ar-
bitrate a dispute ansing under an intermational contract
containing an arbitration clause. Id. at 518, Inso doing,

n.jted States
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the Court relied upon the FAA. but wol the opportunity
to comment upon the purposes of the newly acceded-tn
Conavention:

The delegates to the Convention voiced frequent concern
that courts of signalory countries in which an agresment
i arbitrale is sought o be enforced should not be per-
mitted to decline enforcement of such agresments on the
basis of parochial views of their desirability or in [*16] a
manper that would diminish the mutually binding nature
of the agreements. . . . We think that this country's
adoption and ratification of the Conventicn and the pas-
sage of Chapter 2 of the United States Arbitration Act
provide strongly persuasive evidence of congressional
policy consistent with the decision we reach today.

[d. of p 15 The Couri finds this argumeni equally
persuasive in the present case, where Egypt secks to re-
pudiate jis solemn promise io abide by the resulis of the
arbitration. nd

n4 The fact that this case concermns the enforcement
of an arbitral award, rather than the enforcement of
an agreement o arbitrate, makes no difference. be-
cause without the knowledge that judpment will b

entered upon an award, lﬁ.lhrm.'hl.lﬂll!;.l.l‘ﬁﬁ‘l-;

tion" becomes meaningless.

C. The Decision of Egypt's Court of Appeal

1. The Contract

*The arbitration qmm:hwnm nnd the court
will not rewrite it for the parties.” Willioms V E.F
Hutton & Co., Inc., .5 App. [*I7] D.C. 299,
753 E2d 117, 119 wﬁ‘ir [985) (citing Davis »
Chnvy Chase . 215 U5 App. D.C 1T,
667 F2d 16018 (B.C. Clr. 1981}). The Court "be-

:ml:]w : principle of contract construc-

penment should be read to give effect o
slons and 1o render them consistent with
other.”" United Seates v Insurance Co. of North
#.iF.H' 1507, 151} (DC Clr  1998) {quot-
iu; strobuone v Shearson Lehman Humon, Inc.,
H!L.Ei. 2d 7, 115 8 Cr, 1212, IZI9 {1995)).
Article X1 of the contract pequires that the parties ar-
bitrate all disputes that srise between them under the
contract. Appendix E, which defines the terms of any
arbitration, forms an integral part of the contract. The
contract is unitary. Appendix E to the contract defines
the "Applicable Law Court of Arbitration.” The clause
reads, in relevant part:

Omm‘

Allu-r-l'u-l.—ll.l-h-l = grreme

LEXIS:NEXIS
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Itis . . . understood that both parties have frrevo-

cably agreed to apply Egypt (sic) Laws snd to chooss
Cairo as seat of the court of arbitration.

- .

The decision of the said court shall be final and bind-

ing and cannot be made subject to any appeal or other_
TECErse,
recourse

{Appendix E
Thnﬂmmmnm“m

these fwo sentences o
preserve the meaning of both

[*18] (" Appendix”) 1o the ﬂym}
intendead

another, and must

able. frvwronce Co,

83 E3d 1507, 1511 @&c& 1996), Egypt argues
-J.I.nw:mqqul’@

court, Sl.l:'-hnmr-
d witiaie the second sentence,

3 plain language on the face of the
Ciourt concludes that the first sentance de-

fines chaise of law and choice of forum for the hearings
of thedirbitral panel. The Court further concludes that
the \econd quoted sentence indicates the clear intent of
the parties thal any arbitration of & dispute ansing under
ihe contract is not to be ed 1o any court. This in-
lerpretation, preserves the
meaning of both sentences in a manser that is consistent
with the plain language of the coniract. The position
of the latter sentence as the seventh and final paragraph,
just before the signatures, lends credence to the view that
this senience is the final word on ithe arbitration ques-
tion. In other words, the partics agresd to [*19] spply
Egyptian Law to the arbitration. but, more important,
they agreed that the arbitration ends with the decision of
the arbitral panel.

2. The Decision of the Egyptian Court of Appeal

The Court has already found that the arbitral award is
proper as a matter of U.5. law, and that the arbitration

wwm-mﬂq

in Egyptinn courts, The Egyptian court has acted, how-
ever, and Egypt asks this Court to grant res judicats
effect o that action.

The "requirements for enforcement of a foreign judg-
ment . . . are that there be "due citation” [i.e.. proper
service of process] and that the original claim not violate
U.5. public policy.” Tahan v Hodgson, 213 LS. App.
DC 306, 662 F2d 862, 864 (D.C. Cir. [98]) (citing
Hilton v Guyor, 159 ULS. 113, 202, 40 L. Ed. 95, 16 5.
Cr. 139 (1895)). The Court uses the ierm 'public palicy”
advisadly, with & full understanding that, "Jodpes have
no license to impose their own brand of justice in de-
termining applicable public policy.” Northwest Airlines

United States

—
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fne. w Airline Pioty Associarion, Int'l, 257 LS. App.
DC. J81, 808 K24 78, T8 {D.C. Cir. I987). Correctly
understoond, ~Public [*20] policy emanates [only] from
clear statutory or cass law, 'not from geoeral consider-
ations of supposed public mterest."® Id. {guoting [L5
Posial Workers Umion v Unifed Srares Posial Service,
252 U5 App. D.C. 65, 789 F 2d | (DLC. Cir. 1958}).

The LLS. pﬁhlr:p-nh:ymhmful‘ﬁnﬂ ad b

The Federnl Arbitmation Act “and the implementation
of the Convention in the same year by amendment of
the Federal Arbitration Act.” demonstrate that thers is
an "emphatic federal policy in favor of arbitral dispute
resalution,  parthculsrly "in the field of nternatbonal
commerce. " Mitobishi «  Soler Chrysler Plemouth,
473 U5 &14 a3, 87 L Ed 14 444, |05 5 €1,
J3dd (1985 {internal citation omitted): cf. Revere
Copper & Brass, fne., v Oversear Private lrvesimens
Corporation, 202 LS. App. D.C. 8], 628 E2d 8], 82
fDLC. Cir. 1980) (holding that, “There is a strong public
policy bebind judicial enforcement of binding arbitration
clauses®). A decision by this Court to recognize the de-
nnmnflhﬂEmMm:ﬂldﬁuluﬂﬂjchus.

public policy.

[*21] 3. International Comity

“No nation is under an unremitting 1oen-
ﬁnmhmpmmﬂmhmm&qw*
cial to those of the domestic forum. * Lalee Ajrways Lad,
v Sabena, Belgpian World Airfines, 235 U8, App. D.C.

207, 731 Fd 909, 937 ([D.C Gt 1984). *Comity

mever obligates o national f; to ignore ‘the rights
of its own citizens or of . p&mwwnmﬁ:
ﬂupmhrhmnfmhﬂgi. E2d ar 942, |
[qlunq mﬁa\‘ﬁfﬁﬁw 159 U8, 113, 164,
lﬂLEd'. fm 139 (1895). Egypt alleges
dioctrine of intermational low
rl:qu].rm; tnmpn:thudwnlmufmm
tent fo * However, comity does not and
iy the preclusive sffect upon ULS. law thu
E this Court io create for il

Court's unanimous opimion in WS
Kirkparrick & Co., Ine. w  Environmenial Tectomicy
Corp., Imt’l, 493 [L5. 400, 408, ]O7 L. Ed. 24 86,
[ia 5. Cr. 70§ (1990), defines the proper limitations of
the “act of state doctrine” o5 and, by implication, judi-
cial comaty as well. Kirkpatrick srose out of & disputs
betwesn two U5, companies over [*12] a povernment
construction project in Nigeria. Kirkpatrick, the los-
ing bidder, susd Environmentsl Techtomics, ("ETC"},
the winning bidder, alleging that ETC acquired the con-

LEXIS-NEXIS
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tract by bribing Nigerian officials in violation of .S
law. [d. ETC argued that the act of state doctrine pre-
cluded ULS. courts from hearing the case because 1o do
so "would impugn or question the nobility of 2 foreign
nation's motivations, " and would "result in embarrss-
ment to the soversign or comstitute inlerference in the
conduct of [the] foreign policy of the United States.”
id, ar 408. The Supreme Court rejected this argument:

The short of the matter 15 this; -I:uw

ﬂ:ul Ul:uld

Frncunufr!-:l:ldm‘ ﬁw'nffmuip sovereigns taken
within their u'np:ﬂ.m shall be deemad valid.
mmﬂhﬂwmlmmhmmh—
cause the validity of no forsign sovercign act is af issue.

[ wir 409 {emphasis added). Similarly, in the
W»ﬁ- the question is whether this Court should

.ﬂrﬂ]mhﬂnnfhﬂmmndﬁ:lmu[ﬂ:w

of Appeal, not wheiher that court decided

,lhuml:hn'md:rEn-punlm né Since the “act of staie

doctrine, " as a whole, does not require LS. courts to de-
fer to a foreign sovereign on these facts, comity, which is
but one of several "policies” that underiic the act of state
"doctrine,” k. ar 409, does not require such deference
either.

n¥ Sez Kirkparrick, 493 U5, ar 400. "The act of
state doctrine . . . rogquires that . the acts of
hﬂpmlulﬁnmtlmmmnﬁw
tion shall be decmed valid.® . ar 410, The act of
state doctrine is based upon notions of "international
camity, respect for the sovercigaty of foreign nations
on their own territory, and the avoidance of embar-
rassment to the Executive Branch in its conduct of
foreign relations. * Jd. 2 409,

nd lndeed, the Court assumes that the decision of
the Court of Appeal st Cairo is proper undsr appli-
cable Egyptinn law.

[*24]
4, Choice of Law

Egypt argues that by choosing Egyptian law, and by
choosing Cairo as the sight of the arbatration, CAS has
for all time signed away its rights under the Convention
and .5, law. This argument is specious. When CAS

nited States
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agreed fo the choice of law and choice of forum pro-
visions, it waived its right to sue Egypt for breach of
coptract in the courts of the United States in favor of
final and binding arbitration of such a dispute under
the Copvention. Having prevailed in the chosen fio-
ram, under the chosen low, CAS comes to this Courn
sewking recognition and enforcement of the award. The
Convention was created for just this purpose. If jg un-
%mm
onvention, nights specifically guaran-

te=d by Mmﬂm

5. Conflict between the Convention & the FAA

As & final matter, Egypt argues that, "Chromalloy's
use of girficie YIP (to invoke the Federal Arbitration Act]
contradicts the clear languspe of the Convention snd
would create an impermissible conflict under 9 LS. C
§ 208." by eliminating all consideration of Article Vaf
the Convention. See Vimar Seguros ¥ Reaseguros, 5.A
W [*25] M/V Sky Regfer, 132 L. Ed. 24 482, 1155 C1.
2322, 2323 (1995) (bolding that, "When two stafuies
are capable of coexisience . . . it is the duty of the

courts, absent a clearly expressed congressional inten-
uunmﬂummlqr H:mpnluhuﬂﬂl:ﬂn"] As the'

The provisions of the present Co yﬁmﬂlﬂm. s
deprive any interested mye Fight he may have 1o
avail himssll of an arbi in the manner and to
the extent allowed by

. of the country where
such award is 5
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af the Convention.

1¥. Conclusion

The Court concludes that the award [*26] of the ar-
bitral panel s valid as & matter of U5, lew. The
Court further concludes that it need not grant res ju-
dicata effect to the decision of the Egyptian Court of
Appeal at Cairo. Accordingly, the GRANTS
Chromalloy Aeroservices’ Petition and
Enforce the Arbitral Award, afidJDE Egypt's
Mmmwﬂmmmwﬁ appropriate order

is aftached.
JUNE L. GREEN N ¢
UNITED STATES DISTRICT WDGE

Dated: July 34, 1596.

“RDE.RL

ew of Petitioner's Petition to Confirm the
-ﬁrmi. Respondent's Motion to Adjoumn the
to Confirm the Arbitral Award, Respondent’s
to Deamian the Petstion to Confirm the Arbitral

* Award, the Responses and Replies thersto, the Hearing

held on this Matter on December 12, 1995, the post-
fior the reasons stated in the accompanying Memorandum
of Law, it is by the Court this 3]st day of July, 1996,

ORDERED that the Petition for Confirmation of the
Arbitral Award is GRANTED and Judgment s entered in
favor of Chromalloy Asroservices, [ne., on the Arbitral
Aoard: it is further

ORDERED that Respondent's separats [*27] Motions
o Adpourn and to Dismiss the Petition for Confirmation
of the Arbitral Asvard are cach DENIED; it is further

ORDERED that the Clerk of the Couri shall mail
copies of this Memorandum and Order to:

JUNE L. GREEN
UNITED STATES DISTRICT JUDGE

United States
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