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CIVIL ACTION 

NO. 11-841 • CC 

"BCTION ·D· (5) 

Before the court .xe the tollovin9 cro •• -.ation'l 

III "AppUcatloa for Ord.r Confirainq Arbitral Avard 

and Entry ot Judgment" fil.d by John Richard 

Youell, al rlpt •• ,otatlv, of tho.. Cert.ia 

Und.rwriter. .t Lloyd'l, LondeD ( "Lloyd', 

Und.IVTlteu·) " ub.cdblng to Policy ot In.uunc. 

No. 5521811U1500 and entaln coapa.nh. o~ tb • 

I n.tHute of' London Und.rvdten (·CoaQID1 •• ·) 

lu.blcriblng to ' olicy of In.uranCI 00, 

552/83211150(1 h.ued by tb. rn.tltut. of London 

uoduvrltlu (Lloyd" cDdlrvrlten &Dd Coapanhl 

being coUect.hely refured. to •• ·Und.rvritu.·) I 

....... 
(2) \ ~t.·A.E'bltrrltioD Motioo to 1\ ... Dd· tiled by 

~ . ~ . 

..:o.~tt Iat:etDatlond, me . (-KcDenott.- J . 

BottI''' DOtloD., "bleb are r "p«t1ve1y 0PPOled, w.r ••• t for 

h •• ring OD Wedn •• day, Kay '1 , 1"', but th.y at. before the court 

on brief, without oral arquasnt . aavinq con.id,r,d tb. ~anda 

of coun.,l and the app~ lcabl. lav, the court DOW rul ••• 

1141£ OF EHIRY. ~y 31. 
(, -

I t •• ckgroyp4 

KcDt~tt, • PaD~L&DiaD corporation h.adquarter ed in Orl,anl 

Parhh, purcha.,d an 1111 d,k, installation floater policy fro. 

Undervriteu which cO'lInd ~ the operation I of Babcock , WUCOI 

Company I-S'W-), on. of HcDermott ' . lubsidiari.es. Tho policy 

requirld arbitration (If • (&)11 differenc •• &r1lin9 out of thh 

contract.-' 

In 1989, lIcDonoott oubalttod a policy claa for all'.qod 10 .... 

incurrld by B'W ~b.n I cbaaic~l r.action irr'parably d&A&9.d two 

air bl.t .xch&n9Ir. ttat 8'W val inltalling for BaltL.or. Ga. , 

Electric CO . H&2.0D Y(~ng AAlociatl', Ina , VI' r.tain.d to _djult 

tbe 101.. Undlrwrit.z·. dlnied cavIng' &nd, io 1990, Kc:Demott 

cOD'equently filed tV!) ,alt. 1n t.o~~daDa .tate c:ourt _qlln.t 

Undervrit'I1 tor cootnct d"'9" (Ho. n ... OUI) ADd for d.claratory 

Tb. policy'. Arbitration Cla •• a .tat •• i. f.ll. 

9. Arbitu.JJuI 

All dil!huQc" aritLng O\lt of tbi. 
contract: Ib,ll be rahrred to tbe 
doabioll of any ubitrator to be 
appoiat04 by thl p.rti.. in diffar.DcI, 
or it t.her cannot aqUI "POD .. tingl. 
arbitrltor to the d.cldon of two 
arbitra t orl, . onl to be apr.inted in 
"rlt1Dg by lOeb of tho put "' ..,d 10 
c... of di •• qr •• a.nt bltwl.a th. tvo 
ubltratotl to the decitioa of 1.D1 wapite 
;eo" be .ppoiDted in vritiDg by tho 
'obit ra t ora or by • court of co.pet.at 
jnrlodi"tloD within tb. IWto of tho 
onitod .Itat .. of Alledca. It b .qr.od 
that thl placi of arbitratio ...... 11 be 
d.oicp>at:od by tho AII.rod .. d tb. 
.xpenll.. iD connectioD with tbe 
ubitrat: ion ,ball be borne lqadly 
batv.ln the parti •• ift diff.rloc •• 
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judgement to block arbitration (No. 11-0871). 

lnvollo, Sootion 205 of thl Convtntioo on thl Recognition and 

Boforc._at of Forel'Jn Arbitral A ... ar~'t 9 U.S.C. S 105, 

Underwriter. reaoved bc.th action. here. Thil court conaaUd.tad 

and rlm«nd.d the ca ••• to _t.t. COUIt, holdiuq that the policy', 

Service-ot-Suit clau •• l .... ived Underwriter.' raaoy,l ri9ht., but 

the fiftb Circuit vacated that order. HcD,"ott [ot' 1. Inc, v, 

Llpyd. UndorvrJt." of Londoq, 944 F. 2d 1U9 (5th Cir. 1991) 

(Mepeaott II. 

On r .... nd, KcDltlDOtt bad Yoluntarily dl ... illtd ita docllratory 

judqclnt actioo ,galn.t Dndlrvdtoro (No . 91-0871), but fUtd a 

toplrlt. .ult again.t tbo Coop,nl.. .Iekin, I DOnoy Judqment for 

.wu IUIgtdly du. undl" thl ,ubject poUcy (No . 91-16011. Thil 

court conloUduttd IIcDotlDOtt ' . flut .uit Iglin,t Lloyd'. 

Th. poU"1'. 'Slrvieo of Suit ClIu •• ' providu i n 
relovant plrtl 

B. Strvia' of Suit ellUl' 

It 10 I,rood' tbat in tbl tvent ot tb. f.Uure of 
Unduvriton hlreon to pay any UIOunt clliAod to be 
du. her.undlr,. Ond.rvritor. htr.on, It tho r.quo.t 
of tho ... ozed ·vill .ubait to tb. juri.diotioD of ;r:;:-:; .. of· c.-pottnt jurhdictloD vitbin tho 

nat·" .liId will cooply vith .11 uquiruent, 
. _ .. . t!o s·in .uch Court juri.dictiOD and III 
-;.=-t4~.UUltg hlroundlr .h.ll bt d.t.niDtd in 
~ l ..... vit:, tb. lav and pr.ctlc. of IUcb Court. 

~ftIt·tlirthr agrotd tbat .. rvic. of proc.u in 
.ucl ouit uy .>t udo UPOD MI .. lI. Hondu , Hount, 

·-~broo Park AVln.I, •• v York, H. Y. 10016 and tbat 
in any .uit in.tltutld .gain.t .ny on. of 'b .. upon 
thi. contract, Ondorvrit.r. ¥ill abidl by th. fi •• l 
dechion at .u"b court or of .ny App.nato Court in 
tho ov •• t of ~I appaal. 

3 

• 
Undarvrit.r. (Ho. 91-0811) witb KcOormott· . .uit aglin.t tho 

COlpa.io .. (91- 1601) .nd three Iddition.l .uit., tvodiver.ity .uit. 

by Underwriter. Ag,lnit the adju.t.r Max.on. Tounq, •• ,king 

indu.nUi clUOD for I.OY dlJD&q" ,vud.d McDermott "qai n.t 

undervri tera (Nol. 91-].137 al1d 91-34(9 ) and •• tat. court . uit by 

HcD.not t Iqaln.t KuICH '(oung, ruov.d through dherlity (No. 91-

l BI2I· 

10 F.bruary 1992, I:hh C!o~rt CJI&ntlcl Ond.rvdten'· Motion to 

Coaptl arbitration of IIcD.t1IIott'. policy cllw agaln.t Lloyd'. 

Und.rvrltell aDd tho Complniel (Ho •• '91- 08'1 and 91-3601) and 

.t,y"d litig.tion of tb. Kax.on Young c •••• (Ho •• 91-3117 , 91-1169 

aDd 91-18621 pending uhltutlon. (ill Fobru.ry lB, 1992, H.inutl 

Entry, Doc. No. 93). KcDu-.ott appeah4 . tb ... ordetl, but the 

riftb Circuit dhllilltd tho .pptal for lick of Jur1odictlon holding , 
that the ord.r. Vlrl interlocutory and S 16 of the "d.ral 

Arbitration Act, 9 D.S.t:. 'lit .. q., prohibit •• pptal f rOll . uch 

order •• HsD'rpott Int'] . IDC. v. Und'rwrit,r, It Lloyd. , 981 r . 2d 

714 (5tb Cir. 19911, c.rt . d •• l.d, 508 0.5. 951 , 113 S.Ct. 2112, 

121 L. !d.2d 660 (1993) (KcO'V!lott II ) .' Uk",i", tho rUth 

~. KcDtractt .ll court exphin.d, 

.a Circuit. puctdlnt fJnoly utablhh .. 
~ i.D. paDdin'1, nonindopand.nt .uito, .n 
.. c.-poH :.ng ubitratlon .ccOllpaniod by a 
~ of tb. procotding. po.ding arbitratioD 10 
not • final deci.ion for purpo.a . of S 

• - U('I (3). Although prelOntly .taytd, tho 
ind ... Uic.Unn clllo. betv .. n Oodorvrit ... 
.Dd Young r ... 1n paDding bofor. tb. di.trict 
court, and vi11 bl •• to b. Iddr ••• od folloviD'1 
arbitr.tion . And, KcOeraott'. cl.lo ag.in.t 
Young, ba •• d OD tho .ll.gtd unautboriz.d 
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Circuit donied ""o.nlot.t·. altornaUv. application for a vrit of 

manduu.. ll.' 

In Karcb and Hay 1995, arbitration proceeded before a three­

member panel con.iltlllq of on. arbitrl.tor (Rob.rt M. Duncan) 

de.lgDated by KcD.rmott, another arbitrator (Robert Z. Le.k~, Jr.1 

d .. lgn.ted by Undervrl':eu, and the third Arbitrator (Profellor 

Franci. B. ""Govern I appDintld by thi. court. The actual 

arbitration con,ht.d Ol! In evidentiary bearing which 'I.' conduct,d 

in two .e.,loD. lalting approIiaatlly tour "I.k •• ' At t~. h •• ring, 

cov.rlql letter, 61'0 Ivait. r •• elution. 
Additionally, further proceeding, bet" •• n 
""O.mott one. Und.rvrit.re vill b. rlquirod 
not only to con tin an arbitral aWlrd, bat 
aha to d.t .. "in. tb •• ffect of arbltr.Uoa on 
""Olraott·. original oDntrlct claLao Ig.i •• t 
und.rvrit.re. With tb... aattlre .till 
pending. the dl.trlct court" ord.ra cltarly 
did not ·.ndll· th. litigation oa tb ... rit • . 
Ind loovoll , .othing for tho court to do but . 
execute tbe jldgmeat.-

981 F.2d at 7U (citatl·,n. Dalttodl . 

B.eaul. the ."~Il in KcD'IIott II turned on tb. iuu. of 
jurhdiction. tho Court did 'not rllcb tb. illull ui .. d by 
HoDenoott·· •••• nti.lly, vb.ther co.p.lling orbitratioa VI. 
orron.DU •• ' 981 F.ld I't 746. 

Th. parti .. 1.100 plrticipotod in nOMrDU' pro-bllr1ng 
conferenc.. to dilCUIIi ubitrlUon proced.u.ttl, dhco,tty and. 
bri.fing IChodul .. , &I,d tb. h.u.. to b. pr ... ntod to the 
arbitratioa pI ... I, (m. ShiV Affid.vit, Bxhlbit B to Uod.rvritor. 
Con.ol1dIW·.UPOO .. , ;'01'1. II. 

: ~ .~. 

Coun .. 1 for IIcD.noott and Undorvrihro n.gotiatad .nd 
• uha1tted to tb. O1'bitl'ltioo poool I lit of ·Agr.ed Arbitration 
Proc.dur •• ,' vhicb d.tliled tb. rulll govorniog tb. arbitration 
h •• ring. (~Agr.ed kcbitrotion Procodur •• , .ttl.b.d a. Blbibit 
1 to Sblv Affida.itl. 

Belora tho _c':ull orbit ration .... ion •• tho parti .. III 
took tho dopo.ition. of 19 vita ••••• (19 fact vita ••••• l 1001p.rt 

5 

• 
tho arbitution p&.IId receiv.d end coo.idored .0.' 275 hOlling 

exhibit. lad 8 exp.rt nport. offer.d by th. parti... The pan.l 

heard opining arqum.nt., the .vorn t.atLacny of 20 live witn ••••• 

(11 fact with ••••• and 'J expert "itn ..... ) and clc.inq arqualnt •• ' 

Further, the d.po.iti,)" t •• timony of 10 fact witne.... ..,al 

lubDitt.d. The arbitration proce.ding' vir. not tran.cribed by a 

report.r. 

On March 5, 1996, the .tbitration panel i.,u.d it. final award 

in Ion. paragraph l.ttar which ~t&taal 

It i. the dlc:hion. at the arbitration pand, 
by _jority v·,t.,' thlt tho d"'9" chllled by 
McOermott lntaen.tional, tftc . , Ire not witbin 
the covlragtl of the inJuring agrll.Mnt 
provid.d througb Und.rwrit.r. at Lloyd'" 
London, .nd 1111 chiJI. of HcD.noott _galn.t 
Underwriter a Irl accordingly _denied. lacb 
party ,hall tear it. own co.t. aDd tb. coat. 
of holding procllding. .blll be born. 
equally. I 

vitn ••••• ); (2) .uhaitt,d and excbanqad 12 pr.-blaring .&DOrlnda 
.nd 11 •• port report., ODd (]I agr.ed to tho u •• of .. r. tbln 600 
CO .. OD hearing exhibit., plu. otblr re.ourCI, contract lad 
mi.c.llan.ou. docwoent •• (~Shaw Affidavit, Par •• 71. 

Pur.uant to Par.grlph S of tb. Agro.d Arbitration 
Procedure., the ubltrntion paDll cbalrun, Prot ... er KcGovern, 
aclainiotered an oatb t ., .. ch of tb. lO vitn ..... vho toat1fled 
betore the p&.D.l~ Ilch of the 10 witn ..... vho •• t,.tiaony "II 
.Wbaitt.d thzough d'P9.LtioD traDocript v ••• vor. in by tb. court 
reporter .... JJJ .ltae .. , .. were .ubject to full direct and crall 
e •• ,!natle. (411 Sb.v Affidavit. Pora •. 12-1]1 . 

'. ~* .'ority conli.ted of thl arbitrator d .. ig.atod by 
Uadarvritu,; atId tb •• u:bitrotor 'ppointed by tb. court. Th. 
.rbitrator d •• ign_ted br KcD.raott di ••• nt.d • 

'., 

Coun"l for HcO.~ott propeled, over Underwritert' 
initial ob1ectionl, PLCagrapb I' to tho A9r.ed Arbitration 
Proc.dur •• roquiriDg th_t '(tlborl .blll be no vritt.a opialon 
.Wbaitted by tho Arbitl'ltoro vith tho d.cioion or avard.· (m 
ShiV Affidavit, .ara. fl. 
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HOV, pur.uant to S 201 of thl Convl.tlon on tb. Recognition 

And Inforc: ... nt of rO'119n Axbitri.l Award. , 9 U. S.C . S 207, 

Underwriterl apply fot an ord.r "bleh, (11 conflnll the award 

eatlred by the arbitration panll &9&10It HcDer.ott, (2) di.at •••• 

KcDlnIOtt'1 claiA. ,gdn.lt Undl[vritlro in NOI, 91-0841 and 91-l601 

with prljudice, and III .nterl judqment in Undlrwriterl' favor .nd 

&911nlt McDlrmott. 

Kedlnott appal.. luch ID order and _lnt.in. tbat the 

ArbitrAtion Award ' in nunbLnd..Lnq. KcDel'DOtt turtber eave. thh 

court to r.llWld HOI, 91-1'811 and 91-]101 to It.t. court purlu.nt to 

28 O.S,C, 55 ll671c!fll .Ulel 14411cl, ,.d th. Sorvic. of Suit Chu .. 

contolnod i. tb. Iul>joct; polley. 

;:1, Ltgt1 baly.L. 

In McDermott I, tb. rifth Circuit ,toted, 'Tbl porti .. 

recognize that tbi, lull; oonelln, aD arbltratioD &qr .... nt aDd h 

not Intiroly b.t"uD llD.I,ted ltatu citi .... , 10 tbo Convlntion Act 

govern. tbie ell', 9 'I,S,C. S 202.' HcDtrmott I, 944 r.2d .t 

1208. Tba. Court .110 g... a backdrop ot th. Convlntion Act 

ltating" j~ , 
01 Congr... ratified tbl Con ... tioD on 

-":OiDitl.OD and Inforc_Dt of rorti911 
roI'A"ud. Ith. Co ••• ntion, to Itcuro for 

__ Ollitod statt. oith.nl prodictablt •• forc ... nt 
by foroiqa gov ...... to of certein a.bitral 
contract, and avard. IUd' in tbil and other 
oignatory nuion.. s .. 21 U.S.or. ]511, 
T.I.A.S. '997, reprinted (ollowing , O,S,C.A. 
S 201 I"tlt SIIPP, lUI), TO geln right. under 
the Convention, tbouqh, Canqr... had to 

1 

• 
9\I&l'ant.. enfo[c_nt of arbitral co.tracte 
0IId ,,,ud. lIl,j. putlu.nt to th. Conn.ti.n io 
IJD.itec:l Statt:. court.. • So Conge ••• 
pr_lg.tod the Con.ention Act in 1910 to 
•• t.a.blhb pIOCldur.. for our court. to 
L.pl.mlnt tb, Convention . 9 U.S.C . 5 201, et 
s.q. 

14 . • t 1201-01. 

·Th. gOll of lb. Conv.ntio., .. d tb. pri.cip.i 
~urpo.. undlrlyin, AIIerican adoption and 
IJIpI ... nt,tioll of it, w •• to •. • I1IIUy tbe 
.tandud. by , Ibicb agre.mente to arbitrate a[. 
ob.arvld and arbitral avardl att Inforced 10' 
tb. alga.tory eountrie •• -

Ill .• t 1212 (citation. ,lJIittld!.-

Whlro putie. have 1.lcuted valid arbitration 
.gr ..... t., judici.l .nforc ... nt of 
ubltration &!Irtement. and avard. ought to be 
-.uaary and lpeedy· out of ra.pect for the 
putitl' borg"in to keep tbeir dioput .. out of 
court. 

Ill .• t 1213. 

Und.rwritero initilllly rQQv.d thi .... tter und.r Soction 205 

of tho Conv.ntioD and nov tb.y ... k an ord.r cODfi.naing the 

Atbit •• l Avard and .Dtry of judqment pU.luant to Seetion 201 of thl 

Convention, BeetioD 20:' provid.1I 

lIitUa thr •• y.u. ofter .n arbitral ,vltd 
faUin, UIlcI .. · th. Conv •• tion 10 Mdo, •• y 

tcr th. arbitr.tion .... y .pply to any 
ha.l~ juri.diction und.r tU. cbaptlr 

--

~o~ ,onfiraing the Avard •• .q.i.lt 
y to th. ubLtrat.LoD. ,.hl court 
tb. avard unlc •• it find. go. of 
for "fulll _or dlftrr,l of 

)( ,nfqrs..,nt of the .y,rd 
h ••• id Convention. 

9 U,S.C. 5 201 I_buill .dded!. 

MeDlnott oppo... UDdorvrit.ro' Applic.tioD and initi.Uy 

argo .. that tb. arbitration clau.e of the policy i. null and void 
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• 
under the Louloh.. IDluranc. Coda, .ptcUically !.SA-R.a. 

ll,629(11l1),' .. 9iv.n tfhat by tho KeC .. ran-rorg1loo~ Aot, 15 

U.S.C· •• 1101 et IIq./I Thu., HcO.noott conteod. that tho policy 

it not within the 'I:Op' of th, Convention .ad Unduvdten 

improperly invoked thi. court', juri.diction pur.uant to Section 

205 of the CODvention, 9 U.S.C. S 20S. Bov,vlr, the court i. not 

por.uadad by thlo rll uroctod lr9"""nt which tH. court lint 

rejected whln the cOUlt qcanted 'Undlrvrihn' Motiort to CompeL 

LSA-R.S. 12,611(1.1(21 .tat •• : 

A. Ko lneur .• ncl contract dlli,.rad or iuuad 
for doli,orr in thi •• tat. and cov.rin, 
aubjecte located, uddlDt, or to btl 
""to.-! iA tl>iI atau or a.y group 
hulth • .Ild Iccid.nt poUc:y hlUrin, I 
r .. idont of thlo .tato, r"ludl... ot 
wbere ... dl Of dIUvered ·.hall cootll1.n any 
co"dIUoJl".t1puhtlon, or aqruuotl 

(I) D.pddo, tho court. of tbh .tlU 
ot tho juri,dictioo at Iction 
agaJ.ut tb, la.urer o .. 0 

I. KcCarran-Pergt .• oD pre .. rvu .t&tl ehtutll, lnacted -for 
tb. purpo •• of r.gul.tibg the ~u.in'I' ot inaurlnc. , · fro. 
pret.mption and have. tb. budn ... of ia.Ul:'IDC' to tbe etat ... 
UDder ~C.rr&ft·r.rqu,oD, 

(nlo .ct of (:O.,UII .hall b ..... tr1lod to 
innUdAto, JllpLlr or luponodo lilT IIw 
.....,ttd br a:\y Stat. for tho purpo.. of 

5 tiA9 tb.. budG'" of inaurlDc.. • 0 

. .·/l . luch AI:t apocHically rdat .. to tho 
o • of 1D,a.rlJlce. 
~ ' . . 

15 U.S .C •• ;mi(b). 

·Pun.ant to t :,h authority, Louitian& hll prohibitod 
arbitration eh" .. e ia inlarane. poUoh.. Pogett y. Doue.t, 412 
So.ld Il8l, m4 (La. 1!1'2), 'tit of Ingland Ship OWn". M.tull 
IOl . All. v. AMriea. Klrhl COlD" 981 r.2d 749, 1iO D. 5 (5tb 
Cir. U911. , 

• 
Arbitratlo •. (ill f.bnllry 18, 1992, Itl.nute I.try, 000. No. 9ll." 

In .upport of itl r .. urrechd McCarnn-r.rqulon u9Wlent, 

KcO.rDOtt ott.r. no n.v Supr ... Court or fitth Circuit .uthority, 

b"t intt.ad offer. at ·'I'V" appellat. autbority th. Second Circuit 

ca •• of Steeh.". v. AI.r!;." Int'l In •• Co., 66 P. ld '1 (2d Cir. 

19951 . In stech.DI, tb. Kentucky Collllillion.r of In.urancI, actinq 

II Liquidator of an b .• olvlnt ItIntucky IDlur.nc. coapany, lued 

IIvlral dome.tic and fOI '.lqn rein.utanc" COaplni •• (the ' ·Cad.u!lt,-) 
- , 

whiCh had c.d.d thoir r1lk to tho in.olvent COapLOy. Th. C.dant. 

mov.d to coap.l arbitration wbich tb. Liquidator oppo.od b .. ad upon . . 
an .nti-arbitr.tion provi.ion ot the ~entucky In.urer. 

Rehabilitetion and Liqu1dation Law. 

Tho S.cond Circuit r ••• rl.d thl diltrict court and hold tbat 

the HcCarnn-F.rqu.oQ ""t; pre •• rved thi uti-arbitration prov1aion 

from preemption by tho rod.rll Arbitratioo Act and tb. Liquidator 

could not b. coopollod to ubitr.tion. In 00 boldio" tbo court 

.ddr .... d the (or.J9D reinlurlu' argwaent Iwhich had not been 

.ddI.llod by tho di.trict court) tbat •••• if tho lantucky 

Liquidatioo Act It .. not prouptod by th. Pod.rol Arbitr.tloo Act .. 

" lIMa tho CO\llt granted Uodorvrit,,"' KoUo. to CO"l'ol 
ArbitnU_. the court found that 'The HcCorran-Pergulo. Aot do .. 
not appl.~.t.a;. eootraetll .. d, under the ConY.ntioD, "I It via 
intondod t_. "I'plr o.ly to i~tent.t. co ..... rc., Dot to toroi,o 
comaIrc •• " (lis r.bru.ry 11, 1992 Kinut. lotry, Doc. No. 9l, p. 
s I. 

Att.r tbit court ioithlly nj.ctod HcO.noott'. HcCorron­
Forgu.o. arguMot, tho Louitieu O.partA.nt of In.unnc. judIcially 
.Upulatod that !.SA-R.:I. 22,629 dOli not apply to tho .ubjtct 
pollcy. (I.u. -Hotic. of Joint stipulation in a6puat. ProceedinCJ'­
Doc. No. Illl. 
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to the da.l.t1c rain,ullr, the CODvtntion on the Recognition and 

Enfotc ... nt of roreign J~bltr.l Avard. (a. iaplemented by the rAA, 

9 U.S.C . S 201, .t •• q., would .till rlquir. arbitration of their 

claim, because tbe Convtntion luper.ed,. the Xentucky Liquidation 

Act. Thl court rejll(lted thh Ir9WMnt, 'I ... oning that -the 

CODvlntion it not .. U-·,xecuting , and tberefore, reU •• on an Aet 

of Congu .. tor IaplolOl.ltatioa. S .. 9 U.S.C. 55 201-20811994,." 

14. It '5. 
Thi, court find. Htlgb,n. diltinquhhabl, fro. t~. pr.nnt 

c ••• be9&U.. the i11»hJnI court va. not concerned with the Itate 

requlation of extra-territorial conduct, but ratblr ",lth the 

application ot Itat. law to • dOliUtiC in.urlnel cOlllP1ny in 

liquidation. Further, IIhUI tht St.phln. court faUod to 9iv. tho 

Conventlon treat y pr ... p~iY. forel bee.u'l it v.. implemented by 

the Convlntion Act, tblu court dltl.grell with luch &n analyd. and 

fi nd. that tb. Conv.nt il)Q of it. own lore. preupt •• tat. law. 

Finally, Steph.D. failed to dilcu.. or apply the Supreme 

Court'. decioion to "do.line to .ubv.rt tb. opirit of th. United 

State.' acc ••• lon to thll Conv.ntioll by recOC]oizing .ubjtc:t-matter 

exceptionl (to arbitrallilltrl "bar. Conqre .. ha. not expra .. ly 

diroctod ~·court. to ,10 .0." II1tluhhhi Kotoro Corp. Y, Soler 

Chry'l.r-~th. Inc., '13 0.5, '1', 639 •• 21, 105 S.Ct . 33'6, 

3360 n. i'.:· '7> L.ld.2d 'U 1191', . No oucb upr .. o exception 

exi.t. ts. tb, HcCa.rran.··Pergu.on Act . 

HcDI...,tt alttrnat;\vdy aaintdnl that Iven if_ tho poUcy 10 

within the &Cop a of the Convantion, .ntering judqa.nt on or 

11 

• 
cODfiraiD? tb. Arbitration Award would be contrary to th. c.rtli . 

d.blt ... prcwidecl b~ thu Conv.ntioD. HcDentOtt 'pecificaUy uCJua. 

that tbar. abould be no judlJllent or confiraatioD bltCau.. the 

Arbitration Award 1. Doabin~ln9 under Artl~l. V(ll(" and contrary 

to public poliey under Articl. Vi2l1b, . U Thl eourt dt clin .. to 

U Articlt V of th. ConvtDtion I.to forth th. ground. 
for r.fu •• l af recoqnition and .nforcem.nt of th. Arbitral Avard . 
Articl. V .tlt •• i. full: . 

'-

Article V 

1. RecoqDitioD and -'nforc.Mnt of tb •• ward 
uy be nfu.~, at tha requa.t of th. · 
party 191inlt whom it i. invokld, only if 
that pa::ty turniohe. to tbt eo~tlDt 
autbority vblrl the recognition And 
Inforc ... nt 1. tought, proof thatl 

(I' Tho parti.. to thL ·.gr .... nt • 
wtn, I1Ddtr tho law appUeablo to 
th •• ~ under '0.' iheapaeity, or tb. 
.aid IqntlHnt it not valid undlr 
th. law to which tho parti.. hav. 
.ublocted it or, tliling any 
lDd cation th.rlon, und.r the law of 
the country whare the avard. va. 
ud'i or 

Ib) Tb. potty .glinlt whoa th. Iward in 
ID.oke4 v •• Dat given proper notie. 
at ':be Ippointment of tb. orbitrator 
or ,,1 tb. arbitration proceeding. or 
va. otblrwi •• unable to pI ••• nt bl, 
c ••• , or 

;'?.-. Th. award d.alo with I dUlonnc. 
.ot cODtoaplat.d by or Dot f.lling 
within tb. taraa of th. .ubal •• loD 
to ~bltr.tion, or it cont.lnl 
deci.loal aD aattlr. beyond the 
.cope of the .ubai.don to 
arbitration, provided that, if th. 
decloin.. on ... tt.n .ubaJ.ttmd tn 
arbitratiQ' can be .. paratod froa 
tho •• Dot 00 .ubmitted, that part of 
th. award whieh contain. dlci.io •• 

12 
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apply tb ••• d.t.n... boca ••• tho court find. that: (11 tha 

Arbitratio. "yard 10 .lndud binding on tho parti .... it i. not 

.ubj~t to further arbitral revl,,,,, U and PI antorc"'Dt of the 

" 

on matt.r •• ubaitt.d to Irbitration 
may b. recognized and enforcad, or 

(dl Thl coapo.ition ot tho arbitral 
author1ty or tho arbitral prac.d.rl 
va.1 Dot in accordance with the 
ag:: .... nt of the partie., or, 
f • . lll0,9 lucb .CJr .... at, va. not in 
acc:ordancl '11th the law of th. 
country vblr. the arblttatloQ toolt 
plllc" or 

(I' Th" Avard ha. not ylt bee ... binding 
on tb. parti .. , or hu bol. ..t 
.. lde or I •• p.nded by a cOlllpOunt 
authority of tho country 1. vbicb, 
or uader tho law of wbich, that 
aWlrd va. aade. 

2. . H.~oquitloD lad Inforc.-.nt of In 
arbitral ~vard aar ,1.0 bo refu.ed 1f th. 
ca.pot.nt a.tholity 1n tho country vb •• o 
rooaq.itio. a.d •• forcl ... t i. lought 
fiad. thlto 

(a' Thl .abject aatter of th. diff.r.nc. 
10 .at capabil of IIttl_nt by 
arb.itraUo. undor t b. lav of th.t 
Cowltl'JI or 

(bl Tho rOC09n1Uo. or •• forc .... t of 
tb. Avard vould b. contrary to tb. 
publ.1o policy of that country. 

~. lIt '01' tb. Conv.cUon .tat ... . ~-. 

'eODtreating stat. · 'hall rlcoqnial 
l.: __ al avard ... bhdh, .nd .nforc. th .. in 

oIaiiialroJaDc. vith tb. ruh. of procedure of th. 
territory wbl". tb. award 10 relied upoa, 

- IUIdar tho C,lDdiUon. hid doVII in thl 
folloviDg rul... Th.r. .ball not bo ~,"d 
.ub.taaUaUy lIOn ODlfOUI conditioD' or 
bigblr fl.. o. ob.rgl. 0. thl r"aqDitioD ar 
enforc ... nt of arbitral avard. to which tbl. 

13 

• 
arbit .. 1 &Ward would cO"Port witb tho .troag fod ... 1 poli.y 1n 

tavor ot azbitrltlon, p&rticularly in the conteat of latlrnttlonal 

agream.ntt. rurt~.r, 

While the utficacy of the arbitral proc: ... 
require. th.t .ub.t~tiv. review It tb, avard­
I.forc ... nt .tog. r ... i. ai.laol, 1t vould not 
roquin 1nt::u.1vo inqu1ry to 1I •• <td. that 
tho tribu •• :. took .0go1&""co of thl (cld ... 
pr •• ontld) and oct.ol1y doolded tb •• , 

Hitlobi.hi , 413 O.S. at 631, 105 5.Ct . at JlIO. .. .. d upon tho 

ucord and the bd.te ;wd .ttachMnt. of coun .. l in tbh c ... , the . , 
court find. that the Arbltra.tloa. Panel obvioully took. C09DlullCI of 

tb. clolao and .docld.d th ... . 

In it. po.t-orbit.cation Hotio. to R .... d, lleDlBOtt I .. kl to 

hov. NOl. 91- 0811 &Od 11-3101 r~ndod to .totl court arquiDg that 

tho policy" 'Sorvici (·f S.it Chuu' .Uov. lleD • ...,tt to bu. 1tl 

dhputtl ce.olved ill t~. fol'UA of itl chooliDCJ &lid it "aiv .. 

Underwriter, ' riqht to r.-ove th, •• dilput •• to tbl. court, And 

only tb, touhiana .tal; , court can d.cide ..,hether ,bforcUI.nt or 

cODUraatioa of tb. ArhLtratio .... word would bo pcopor . Havover, 

thi. r.huhK uguatnt i, contingent on acciptuci of NcOenott'. 

McCarran.rerquloD ar~lnt, i. I. , that the ArbitrltioD ellUle 1. 

eo. •• ntiOJl 'I!pU" t.hln ar. iapo.td on tb. 
JlIIIioq:aJ.t10Q. or enforc ... n.t of dOM.tic: 
--'~a1 award • • 

~. I 

~tt argu.. that Stction , of the 'ederal 
Arbltrotio';' ·iiot.' C'ru'(, , U.S.C . S 9, r_1r .. tbat th.n bo 
Ixpr ... coulat .to 'btl=! of judptnt on th_ Arbitral "\Iud anet 
tb.rt ilao. .zprl •• COdJltnt ber. . Bo".vc[. th1.t court find, th.t 
S , of th. PAA doe. aot apply in Convention Act cal", ~.u •• tbe 
CODv6J\tioD 1.ct conti in. Lt, OVD provition for enforceaent 10 S 201, 
and thu. th.ro 10 DO ".ed to r.lort to tb. 'U'. .Dfoce_Dt 
prov!lion. 
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null and void and thil eourt lackl jurildiction und.r tbo 

Convention, , u.s.C. S 205. ThuI, becaut. the court hal already 

rejected KcDlrmott'. rehllh.d KcCarrln-rtr<j}lIOD lrgum.nt, the court 

noW reject. McD.rmott'. I,ha.hed Service~of-Sult argument • 

Finally, McDermott ,1.0 IIque. that Underwrlt.r. nevar placed 

the illu, of tbl arbltr,lhUity of tb. parthl' ,lnluranc. covlug. 

dhput. before tb, Arbi":raUoD Pand tor r •• olution and thu., the 

Arbitr.tion Award I.c~. I I.qll toundltion Ind HcDlraott .bould bo 

allo .... ed to proceed witt. II. jury trial in aht. court. 'The court 

find. that thi. i. not • ground for r ... nd, and that tho l.lu. ot 

arbitrability v .. doeid.d by thit court" 10 it did not hov. to b. 

recon.idored by tho Arbitratio. Panel. 

III. Copclu.ioq 

For tb. r.llonl given &bey., 

If II OaDIRID t.at U.dlrvritlrl' Appllcltio. for Ordor 

Confirming Arbitrll AVI~d Ind Intry of JudiDOnt be and II horeby 

0lAl11D1 

If II ruauu OaDlJUlD that HcD.mott· I P.lt-Arbitration Hotion 

to Romand' be •• d 10 honby DIIUD I 

" ~ F.bruary 18, 1992, Hlnut. Bntry, Doc. Ho. 9l. 

IS 

• 
1% II ruRrDa OI~IUD, on the court'l own motion, that 

Undlrwritlro' indoanlficatlo~ claiml Iqlinlt MaxIO. Young 

AIIOCl.tlo, IDC. (.01. 91-lllT an4 91-ll") and McDoraott'l luit 

&qainlt Haxlon Young A •• ocl,t •• , Inc., baled on an alllgid 

unauthorized coverage letter, (.0. 91·3.'1), bl and are hereby DI-

CO .. OLID1UD troll thl .,inglo judicial unit ot •• • U-OII1 • CC to 

pena.it the -'UllUI)' nnd Ipeedy· judicill enforcement of the 

Arbitral Award rlndered in Hoe., 91-08'1 and 91-3601). MgP'rmott I, 
. . 

911 1.2d It 1211, UJ A1I2, HcDomott II, 911 '.2d .t 147-48 

(dhcuOlling tb. broad ICOpl ?f conlolldation ordln) I 

II 1I1V11tUII ORDUID tbat HOI. 91-JI]7, 91-lI69, and 91-J812 

(·t .. Ma .... 10UDI c ..... ·) be and are b~roby COilIOLIDJ.tlD among 

th ...... lv •• , and they rena,in luriD pending furtber orderl fIolI thi, 

court. 

• • • • • 'w 
'-
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141li CASE of Focus printed in FULL format. 

MCDERMOIT INTERNATIONAL, INC. VERSUS UNDERWRITERS AT LLOYD'S, ET AL 

CIVIL ACTION NO. 91-841 & CC SECTION "D" (5) 

UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF LOUlSIANA 

1996 U.S. Dist. LEXIS 7822 

May 29, 1996, Decided 

May 30, 1996, FILED; May 31 , 1996, ENTERED 

COUNSEL: [+1] For MCDERMOIT 
INTERNATIONAL, INC. , plaintiff: John Villars 
Baus, Nan Roberts Eitel , Jones, Walker, et aJ, New 
Orleans, LA. Bruce Jones Brumfield, Mississippi 
Chemical Corporation, yazoo City, MS. Roclcoe 
Locke Moseley, Moseley & Associates , New Orleans, 
LA. Neal R. Brendel , Peter J. Kalis , Kirkpatrick & 
Lockhart, Pittsburgh, PA. 

For LLOYDS UNDERWRITERS OF LONDON, John 
Ricbard Ludbrooke Youell, as rep of those certain un­
derwriters Subscribing to memorandum of insurance 
no. 104207, defendant: Luther T. Munford, Pbelps 
Dunbar, L. L. P., Jackson, MS. Danny Gerald Sbaw, 
James H. Roussel , Harry S. Redmon, Jr., Bruce Victor 
Scbewe, Gerardo R. Barrios, Pbelps Dunbar, L. L. P. , 
New Orleans, LA. 

JUDGES: A. 1. McNamara, Judge 

OPINIONllY: A. 1. McNamara 

OPINION: Before the court are tbe following cross­
motions: 

(I) 'Application for Order Coofirming Arbitral Award 
and Entry of Judgment" filed by John Richard Youell, 
as representative of those Certain Underwriters at 
Lloyd's, Loadoa (" Uoyd's Underwriters") subscribing 
to Policy of Insurance No. 5521832127500 and cer­
tain Companies of the Institute of London Underwriters 
('Companies') subscribing to Policy of Insurance No. 
552/832127500 issued by the Institute [*2] of London 
Underwriters (Uoyd's Underwriters and Companies be­
ing collectively referred to as ' Underwriters"); and 

(2) ' Post-Arbitration Motion to Remand' filed by 
McDermott lnternational , Inc. (" McDermott"). 

Both motions, which are respectively opposed, were 
set for bearing on Wednesday, May 22, 1996, but tbey 
are before the court on briefs without oral argument. 
Having considered the memoranda of counsel and the 
applicable law, the court now rules. 

I. Background 

McDermott, a Panamanian corporation beadquartered 
in Orleans Parisb, purcbased an aJl risks installation 
floater policy front Underwriters whicb covered the op­
erations of Babcock & Wilcox Company (" B&W'), one 
of McDermott 's subsidiaries. The policy required arbi­
tration of 'aJl differences arising out of this contract.' 
nl 

al The policy 's Arbitration Clause states in full : 

9. Arbitration 

All differences arising out of this contract sbaJl be 
referred to the decision of any arbitrator to be ap­
pointed by the parties in difference, or if they canoot 
agree upon a single arbitrator to the decision of two 
arbitrators, one to be appointed in writing by eacb of 
the parties and in case of disagreement between the 
two arbitrators to the decision of any umpire to be ap· 
pointed in writing by the arbitrators or by a court of 
competeot jurisdiction within the limits of tbe United 
States of America. It is agreed that the place of ar­
bitration sball be designated by the Assured and the 
expenses in connection with the arbitration sbaJl be 
borne equally between the parties in difference. 

[*3] 

In 1989, McDermott submitted a policy claim for aJ­
leged losses incurred by B&W when a chemical reac-

LEXIS'· NEXIS' LEXIS'· NEXIS' LEXIS'· NEXIS' 
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tion irreparably damaged two air heat exchangers that 
B&W was installing for Baltimore Gas & Electric Co. 
Maxson Young Associates, inc, was retained to adjust 
the loss. Underwriters denied coverage and, in 1990, 
McDermott consequently filed two suits in Louisiana 
state court against Underwriters for contract damages 
(No. 91-0841) and for declaratory judgement to block 
arbitration (No. 91-0871 ) . 

Invoking Section 205 of the Convention on the 
Recognition and Enforcement of Foreign Arbitral 
Awards, 9 U.S.C. § 205, Underwriters removed both 
actions here. This court consolidated and remanded the 
cases to state court, holding that the policy's Service-of­
Suit clause n2 waived Underwriters ' removal rights. but 
the Fifth Circuit vacated that order. McDermott Int 'l, 
Inc. v. U oyds UnderwriIers of London, 944 F.2d 1199 
(5th Cir. 1991) (McDermott I). 

n2 The policy's 'Service of Suit Clause' provides 
in relevant part: 

8. Service of Suit Clause 

It is agreed that in the event of the failure of 
Underwriters hereon to pay any amount claimed to 
be due hereunder, Underwriters hereon, at the re­
quest of the Assured will submit to the jurisdiction of 
any court of competent jurisdiction within the United 
States and wiJJ comply with all requirements neces­
sary to give such Court jurisdiction and all matters 
arising hereunder shall be determined in accordance 
with the law and practice of sucb Court. 

It is further agreed tbat service of process in such 
suit may be made upon Messrs. Mendes & Mount, 
Three Park Avenue, New York, N. Y. 10016 and that 
in any suit instituted against anyone of them upon 
this contract, Uoderwriters will abide by tbe final 
decisioo of such court or of any Appellate Court in 
the event of an appeal. 

(*4) 

On remand, McDermott had voluntarily dismissed 
its declaratory judgment action against Underwriters 
(No. 91-0871), but filed a separate suit against the 
Companies seeking a money judgment for sums al­
legedly due under the subject policy (No. 91-3601). 
This court consolidated McDermott's first suit against 
Lloyd 's Underwriters (No. 91-0841) with McDermott ' s 
suit against the Companies (91-3601 ) and three addi­
tional suits: two diversity suits by Underwriters against 

the adjuster Maxson Young, seeking indemnification for 
any damages awarded McDermott against Underwriters 
(Nos. 91-3437 and 91-3469) and a state court suit by 
McDermott against Maxson Young, removed through 
diversity (No. 91-3842). 

In February 1992, this court granted Underwriters ' 
Motion to Compel arbitration of McDermott's policy 
claims against Lloyd's Underwriters and the Companies 
(Nos. 91-0841 and 91-3601) and stayed litigatioo of 
the Maxson Young cases (Nos. 91-3437 , 91-3469 and 
91-3842) peoding arbitratioo. (See February 18 , 1992, 
Minute Entry, Doc. No. 93) . McDermott appealed 
these orders, but the Fifth Circuit dismissed the appeal 
for lack of jurisdiction holding that the orders were in­
terlocutory and § 16 (*5) of the Federal Arbitration Act , 
9 Us. C. § I et seq., prohibits appeal from such orders. 
McDermott Im 'l, Inc. v. Underwriters at Uoyds , 981 
F.2d 744 (5th Cir. 1993), cert. denied, 508 US. 951 , 
113 S. Ct. 2442, 124L. Ed. 2d 660 (1993)(McDermott 
(1). 03 Likewise, the Fifth Circuit denied McDermott's 
alternative application for a writ of mandamus. Id. 04 

03 The McDermott n court explained: 

Fiftb Circuit precedent firmly establisbes that, in 
peoding, oooindepeodeot suits, an order compelling 
arbitration accompanied by a stay of the proceed­
ings pending arbitration is not a final decision for 
purposes of § 16(0)(3). Although presently stayed, 
tbe indemnification claims between Underwriters 
and Young remain peoding before the district court, 
and wiJJ bave to be addressed following arbitratioo. 
And, McDermott's claim against Young, based on 
the alleged unauthorized coverage letter, also awaits 
resolution. Additionally, further proceedings be­
tweeo McDermott and Uoderwriters will be required 
not only to confirm an arbitral award. but also to 
determine tbe effect of arbitratioo 00 McDermott 's 
original cootract claims against Uoderwriters. With 
these matters still pending, the district court's orders 
clearly did not 'endD the litigation on the merits and 
leaveD nothing for the court to do but exocute the 
judgment. " 

981 F.2d at 748 (citations omitted). 
[*6] 

n4 Because the appeal in McDermott n turned 00 

tbe issue of jurisdictioo , the Court did 'not reach 
the issues raised by McDermott--esseotially, wbether 
compelling arbitration was erroneous. ' 981 F. 2d at 

746. 

LEXIS"· NEXIS" LEXIS"' NEXIS" lEXlS"' NEXIS" 
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In March and May 1995, arbi tration proceeded be­
fore a three-member panel consisting of ooe arbitra­
tor (Robert M. Duncan) designated by McDermott, an­
other arbitrator (Robert E. Leake, Jr.) designated by 
Underwriters, and the third arbitrator (Professor Francis 
E. McGovern) appointed by this court. The actual ar­
bitration consisted of an evidentiary bearing which was 
conducted in two sessions lasting approximately four 
weeks. 05 At the hearing, the arbitration panel received 
and considered some 275 bearing exhibits and S expert 
reports offered by the parties. The panel heard opening 
arguments , the sworn testimony of 20 live witnesses ( 1t 
fact witnesses and 9 expert witnesses) and closing argu­
ments. n6 Further, the deposition testimony of IO fact 
witnesses was submitted. The arbitration proceedings 
were not transcribed by a reporter. 

n5 The parties also participated in numerous pre­
hearing conferences to discuss arbitration proce­
dures, discovery and briefing schedules, and the 
issues to be presented to the arbitration panel. 
(See Shaw Affidavit, Exhibit B to Underwriters 
Consolidated Response, Para. 4). 

Counsel for McDermott and Underwriters nego­
tiated and submitted to the arbitration panel a set 
of " Agreed Arbitration Procedures, " whlch detailed 
the rules governing the arbitration hearing. (See 
Agreed Arbitration Procedures, attached as Exhibit 
I to Shaw Affidavit). 

Before the actual arbitration sessions, the. par­
ties ( 1) took tbe depositions of29 witnesses (19 fact 
witnesses; 10 expert witnesses); (2) submitted and 
exchanged 12 pre-bearing memoranda and II ex­
pert reports; and (3) agreed to the use of more than 
600 common bearing exhibits , plus other resource, 
contract and miscellaneous documents. (See Sbaw 
Affidavit, Para. 7). 

[07] 

n6 Pursuant to Paragraph 5 of the Agreed 
Arbitration Procedures, the arbitration panel cbair­
man, Professor McGovern, administered an oath to 
each of the 20 witnesses who testified before the 
panel. Each of the 10 witnesses whose testimony was 
submitted through deposition transcript was sworn 
in by the court reporter. All witnesses were sub­
ject to full direct and cross examination. (See Shaw 
Affidavit, Paras. 12-13). 

On March 5, 1996, the arbitration panel issued its 
final award in a one paragraph letter whlch states: 

It is the decision of the arbitration panel . by major­
ity vote, n7 that the damages claimed by McDermott 
lnternational, Inc., are oot within the coverage of the 
insuring agreement provided through Underwriters at 
Uoyd's, London, and all claims of McDermott against 
Underwriters are accordingly denied. Each party shall 
bear its own costs and the costs of holding proceedings 
sball be borne equally. nS 

07 The majority consisted of the arbitrator des­
ignated by Underwriters and the arbitrator ap­
pointed by the court. The arbitrator designated by 
McDermott dissented. 

["8] 

nS Counsel for McDermott proposed , over 
Underwriters ' initial objections, Paragraph 18 to 
the Agreed Arbitration Procedures requiring that 
"there shall be no written opinion submitted by the 
Arbitrators with the decision or award. " (See Shaw 
Affidavit, Para. 6). 

Now, pursuant to § '207 of the Convention on 
the Recognition and Enforcement of Foreign Arbitral 
Awards, 9 US. C. § 207, Underwriters apply for an order 
whlch (I) confirms the award entered by the arbitration 
panel against McDermott, (2) dismisses McDermott 's 
claims against Underwriters in Nos. 91-{)S41 and 
91-3601 with prejudice, and (3) enters judgment in 
Underwriters ' favor and against McDermott. 

Mcdermott opposes such an order and maintains that 
the Arbitration Award in nonbinding. McDermott fur­
ther moves this court to remand Nos. 91-{)S41 and 91-
3601 to state court pursuant to 28 US.C. U 1367(c)(3) 
and 1447(c), and the Service of Suit Clause contained in 
the subject policy. 

U. Legal Analysis 

In McDermott I, the Fifth Circuit stated: "The parties 
recognize that this suit concerns an arbitration agreement 
["9] and is not entirely between United States citizens, 
so the Convention Act governs thls case. 9 US. C. § 
202. " McDermorr 1, 944 F.2d 1199. 1208. The Court 
also gave a backdrop of the Convention Act stating: 

In 1970, Congress ratified the Convention on the 
Recognition and Enforcement of Foreign Arbitral 
Awards (the Convention) to secure for United States cit­
izens predictable enforcement by foreign governments 
of certain arbitral contracts and awards made in this and 
other signatory nations. See 21 U.S.T. 2517, T.LA.S. 
6997 . reprinted following 9 US. C.A. § 201 (West Supp. 
1991) . To gain rights under the Convention, though, 
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Congress had to guarantee enforcement of arbitral con­
tracts and awards made pursuant to the Convention in 
United States courts. . . . So Congress promulgated 
the Convention Act in 1970 to establish procedures for 
our courts to implement the Convention. 9 US. C. § 
201 , et seq. 

Id. at 1207-08. 

"The goal of the Convention , and the principal purpose 
underlying American adoption and implementation of it , 
was to .. . unify tbe standards by which agreements to 
arbitrate are observed and arbitral awards are enforced 
in the signatory [*10] countries." 

Id. at 1212 (citations omitted) . 

Where parties have executed valid arbitration agree­
ments , judic ial enforcement of arbitration agreements 
and awards ought to be "summary and speedy" out of 
respect for tbe parties' bargain to keep their disputes out 
of court. 

Id. at 1213. 

Underwriters initially removed this matter under 
Section 205 of tbe Convention and now they seek an 
order confirming the Arbitral Award and entry of judg­
ment pursuant to Section 207 of the Convention. Section 
207 provides: 

Within three years after an arbitral award falling under 
the Convention is made, any party to the arbitration may 
apply to any court having jurisdiction under this chap­
ter for an order confirming the award as against any 
other party to the arbitration. The court shall confirm 
the award unless it finds one of the grounds for refusal 
or deferral of recognition or enforcement of the award 
specified in the said CODvention. 

9 US. C. § 207 (emphasis added) . 

McDermott opposes Underwriters' Application and 
initially argues that the arbitration clause of the policy 
is null and void under the Louisiana Insurance Code, 
specifically LSA-R.S. [*11] 22:629(A)(2), n9 as given 
effect by the McCarran-Ferguson Act, 15 US.C. § 1101 
et seq. nlO Thus, McDermott contends that the policy is 
not within the scope of the Convention and Underwriters 
improperly invoked this court's jurisdiction pursuant 
to Section 205 of the Convention, 9 US. C. § 205. 
However, the court is not persuaded by this resurrected 
argument which this court first rejected when the court 
granted Underwriters ' Motion to Compel Arbitration. 
(See February 18, 1992, Minute Entry, Doc. No . 93). 

ni l 

n9 LSA-R .S. 22:629(A)(2) states: 

A. No insurance contract delivered or issued for de­
livery in this state and covering subjects located, res­
ident , or to be performed in this state or any group 
health and accident policy insuring a resident o f this 
state . regardless of where made or delivered shall 
contain any condition, stipulation , or agreement: 

(2) Depriving the courts of this state of the junsdic­
tion of action against the insurer. . . . 

nlO McCarran-Ferguson preserves state statutes, 
enacted "for the purpose of regulating the business 
of insurance, " from preemption and leaves the busi­
ness of insurance to the states. Under McCarran­
Ferguson, 

no act of Congress shall be construed to invalidate, 
impair or supersede any law enacted by any State for 
the purpose of regulating the business of insurance . . 
. unless such Act specifieally relates to the business 
of insurance. 

15 U S.c. § 1012(b). 

Pursuant to this authority, Louisiana has prohib­
ited arbitration clauses in insurance policies. Doucet 
v. Dental Health Plans Mgmt. Corp . • 412 So. 
2d 1383, 1384 (La. 1982); ""st of England Ship 
Owners Mutual Ins. Ass . v. American Marine 
Corp . . 981 F. 2d 749, 750 n. 5 (5th Cir. 1993). 

[* 12] 

nIl When the court granted Underwriters' Motion 
to Compel Arbitration, the court found that "The 
McCarran-Fergueon Act does not apply to contracts 
made under the Convention. as it was intended to 
apply only to interstate commerce, not to foreign 
commerce. " (See February 18, 1992 Minute Entry, 
Doc. No. 93 , p. 8) . 

After this court initially rejected McDermott's 
McCarran-Ferguson argument, the Louisiana 
Department of Insurance judicially stipulated that 
LSA-R.S. 22:629 does not apply to tbe subject 
policy. (See "Notice of Joint Stipulation in Separate 
Proceeding, I I Doc. No. 133). 

In support of its resurrected McCarran-Ferguson ar­
gument , McDermott offers no new Supreme Court or 
Fifth Circuit authority, but instead offers as "new" ap­
pellate authority the Second Circuit case of Stephens v. 
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American Int'l Ins. Co. , 66 F.3d 41 (2d Cir. 1995). 
In Stephens, the Kentucky Commissioner of lnsurancc , 
acting as Liquidator of an insolvent Kenrncky insur­
ance company, sued several domestic and foreign rein­
surance companies (the "Cedents") which had ceded 
their risk to the insolvent company. [+13] The Cedents 
moved to compel arbitration which the Liquidator op­
posed based upon an anti-arbitration provision of the 
Kentucky Insurers Rehabilitation and Liquidation Law. 

The Second Circuit reversed the district court and 
held that the McCartan-Ferguson Act preserved the anti­
arbitration provision from preemption by tbe Federal 
Arbitration Act and the Liquidator could not be com­
pelled to arbitration. In so holding, the court ad­
dressed the foreign reinsurers' argument (which bad Dot 

been addressed by the district court) that even if the 
Kentucky Liquidation Act was not preempted by the 
Federal Arbitration Act as to the domestic reinsurer, 
the Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards (as implemented by the FAA, 
9 US.c. § 201 , et seq .) would still require arbitra­
tion of their claims because the Convention supersedes 
the Kentucky Liquidation Act. The court rejected this 
argument, reasoning that "the Convention is nol self­
executing, and therefore, reHes on an Act of Congress 
for Implementation. See 9 US.C. §§ 201-208 (1994). " 
Id. at 45. 

II This court finds Stephens distinguishable from the 
present case because the Stepbens court [+14] was not 
concerned with the state regulation of extra-territorial 
conduct, but rather with the application of state law to 
a domestic insurance company in liquidation. Further, 
while the Stephens court failed to give the Convention 
treaty preemptive force because it was implemented by 
the Convention Act, this court disagrees with such an 
analysis and finds that the Convention of its own force 
preempts state law. 

Finally, Stephens failed to discuss or apply the 
Supreme Court's decision to "decline to subvert the spirit 
of the United States' accession to the Convention by 
recognizing subject-matter exceptions [to arbitrability] 
where Congress has not expressly directed the courts to 
do so." MiJsubishi Motors Corp. " Soler Chrysler­
Plymouth, Inc. , 473 US. 614, 639 n. 21, /05 S. Ct. 
3346,3360n. 21 , 87L Ed. 2d444 (J985). Nosuchex­
press exception exists for the McCarran-Ferguson Act. 

McDermott alternatively maintains that even if the 
policy is within the scope of the Convention, enter­
ing judgment on or confirming the Arbitration Award 
would be contrary to the certain defenses provided by the 
Convention . McDermott specifically argues that there 

should be no judgment [+15] or confirmation because the 
Arbitration Award is nonbinding under Article V( I)(e) 
and contrary to public policy under Article V(2)(h) . n 12 
The court declines to apply these defenses because the 
court finds that: ( I) the Arbitration Award is indeed 
binding on the parties as it is not subject to further ar4 

bitral review; n 13 and (2) enforcement of the arbitral 
award would comport with the strong federal policy in 
favor of arbitration, particularly in the context of inter­
national agreements. Further, 

While the efficacy of the arbitral process requires that 
substantive review at the award4 enforcement stage re­
main minimal , it would not require intrusive inquiry to 
ascertain that the tribunal took cognizance of the [claims 
presented] and actually decided them . 

Mitsubishi, 473 US. at 638, /05 S. Ct. at 3360. Based 
upon the record and the briefs and attachments of coun­
sel in this case, the court finds that the Arbitration Panel 
obviously took cognizance of the claims and decided 
tbem. 

n 12 Article V of the Convention sets forth the 
grounds for refusal of recognition and enforcement 
of the Arbitral Award. Article V states in full: 

Article V 

I. Recognition and enforcement ofthe award may be 
refused, at the request of the party against whom it is 
invoked, only if that party furnishes to the competent 
authority where the recognition and enforcement is 
sought, proof that: 

(a) The parties to the agreement . . . were, under 
the law applicable to them, under some incapacity, 
or the said agreement is not valid under the law to 
whicb the parties bave subjected it or, failing any in­
dication thereon, under the law of the country where 
the award was made; or 

(h) The party against whom the award in invoked 
was not given proper notice of the appointment of 
the arbitrator or of the arbitration proceedings or was 
otherwise unable to present his case; or 

(c) The award deals with a difference not contem­
plated by or not falling within the terms of the sub­
mission to arbitration, or it contains decisions on 
matters beyond the scope of the submission to ar­
bitration, provided that. if the decisions on matters 
submitted to arbitration can be separated from those 
not so submitted, that part of the award which con-
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tains decisions on matters submitted to arbitration 
may be recognized and enfor<:ed; or 

(d) The composition of the arbitral authority or tbe 
arbitral procedure was Dot in accordance with the 
agreement of the parties , or, failing such agreement, 
was not in accordance with the law of tbe country 
where the arbitration took place; or 

(e) The award bas not yet become binding on the 
parties, or bas been set aside or suspended by a com­
petent autbority of tbe country in whicb, or under 
tbe law of whicb, that award was made. 

2. Recognition and enfor<:ement of an arbitral award 
may also be refused if the competent authority in tbe 
country where recognition and enforcement is sought 
finds that: 

(a) The subject matter of the difference is not capa­
ble of settlement by arbitration under the law of tbat 
country; or 

(b) The recognition or enforcement of the award 
would be contrary to the public policy of tbat coun­
try. 

[*16) 

n13 Article ill of the Convention states: 

Eacb contracting State sball recognize arbitral 
awards as binding and enfor<:e them in accordance 
with the rules of procedure of the territory wbere the 
award is relied upon, under the conditions laid down 
in the following rules. There sball not be imposed 
substantially more onerous conditions or higher fees 
or charges on the recognition or enforcement of ar­
bitral awards to whicb this Convention applies than 
are imposed on the recognition or enforcement of 
domestic arbitral awards. 

McDermott argues that Section 9 of the Federal 
Arbitration Act ('FAA'), 9 U.S. C. § 9 , requires 
that tbere be expresa consent to entry of judgment 
on the Arbitral Award and there is no express COD­

sent bere. However, this court finds that § 9 of the 
FAA does not apply in Convention Act cases, be­
cause the Convention Act contains its own provision 
for enforcement in § 207 , and thus there is no need 
to resort to the FAA IS enforcement provision. 

In its post-arbitration Motion to Remand, McDermott 
seeks to bave Nos. 9J-{)841 and 91-3601 remanded 
to ~tate court arguing [+17) that the policy 's ' Service 

of Suit Clause' allows McDermott to bave its dis­
putes resolved in tbe forum of its cboosing and it 
waives Underwriters' right to remove these disputes 
to this court, and only the Louisiana state court 
can decide whether enforcement or confirmation of 
tbe Arbitration Award would be proper. However, 
this rebashed argument is contingent on acceptance of 
McDermott's McCarran-Ferguson argument, i. e., that 
the Arbitration Clause is null and void and this court 
lacks jurisdiction under the Convention, 9 U. S. C. § 
205. Thus, because the court bas already rejected 
McDermott's rehashed McCarran-Ferguson argument, 
the court now rejects McDermott's rebashed Service-of­
Suit argument. 

Finally, McDermott also argues that Underwriters 
never placed tbe issue of the arbitrability of the parties ' 
insurance coverage dispute before the Arbitration Panel 
for resolution and thus, the Arbitration Award lacks a 
legal foundation and McDermott sbould be allowed to 
proceed with a jury trial in state court. The court finds 
tbat this is not a ground for remand, and that the issue of 
arbitrability was decided by this court n14 so it did not 
have to be reconsidered by the Arbitration [+18) Panel. 

nl4 See February 18, 1992, Minute Entry, Doc. 
No. 93 . 

m. Conclusion 

For the reasons given above, 

IT IS ORDERED that Underwriters ' Application 
for Order Confirming Arbitral Award and Entry of 
Judgment be and is bereby GRANTED; 

IT IS FURIHER ORDERED tbat McDermott's 
Post-Arbitration Motion to Remand be and is hereby 
DENIED; 

IT [S FURTHER ORDERED, on the court's own mo­
tion. that Underwriters' indemnification claims against 
Maxson Young Associates, Inc. (Nos. 91 -3437 and 
91-3469) and McDermott's suit against Maxson Young 
Associates, Inc. , based OD an alleged unauthorized 
coverage letter, (No. 91-3842), be and are bereby 
DECONSOLIDATED from the single j udicial unit of 
No. 9J-{)84! & CC to permit the 'summary and speedy' 
judicial enfor<:ement of the Arbitral Award rendered in 
Nos. 9J-{)841 and 91-3601 ) . McDennott I, 944 F.2d 
J 199, I2I3; see also, McDennott II, 981 F.2d 744, 747-
48 (discusssing tbe broad scope of consolidation orders); 
[*19) 

IT [S FURTHER ORDERED that Nos. 91-3437,91-
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3469, and 91-3842 ('the Maxson Young cases') be and 
are hereby CONSOUDATED among themselves, and 
they remain STAYED pending further orders from this 

court. 

A. 1. McNamara 
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