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Bafars vha ssart sre tha following cross-satlcamn '
i1} =application for Order Conflrming Azbitral Award
and Eatey &f Judgmant® Tlled by Jokn WNichard
Cwgtaln
(*Lloyd's
I.H'Idl.rI'J".l.tllIl'I_ subsoriblog to Felicy of Iasurance
Wo. S51/833137880 and certaln Cospasilss of the
inskituta of Losdom Uadarvriters |“Companies®)

repranankative of thoss

Londom

Teusll; LL]

Pnderwrltars st Lleyd's,

subsaribleg  te Inmugance Mo,
S£53/833027800 Lawaed by the [astituts of Losdon
Ondarwriters [Cloyd‘s Ondecwrltints sed Copasles
being collectlvely refagred to ss *IPndarer Lbwge® ] |
il

i3] ° Fest-Rebltratlen Hotlom o Pembpd® Flled vy

Folley of

MeParmatt Tntarsatlonal, Tre WoRoDdrmobt®).

Bolh- matlons, which are respectively oppowed, wecs sail [ox

haaring om Medneadsy, Ray 31, 1098, but they ace bafors the coust

on brisfs without orsl srquesst.) Hivieq consldered the sasogands

of counssl and the applleabls“law, the court mow calas.

0ATE of Exmay.__TAT 31 g

(i

L. Begkgrossd

HeDarmatt, & Fanasanian corposstlon-Wesdgouartaced la Orlsana
Parish, parchassd am all rlaky” Ingbyllatlon floster policy frem
Ondarwrltars which ocoversd” thewoparatlions of Babsock & Wilesx
Company ["B&H*), ose of \HEDSrwctb's aubsidisries. The pallcy
coquired arbltration of S{ajll diffecences aclslng eut of this
contragt,*'

In 1989%-McDarmott submitted & polloy clalm for alleged lomsss
locurced by B&® when o cheslcsl resctioa lrreparably damaged two
alr, deat| sxchangers that BIV was [netalling fer Baltlscore Gas &
El#ztric Co. Mazson Young Asscciates; Ing; wes retsined ko adfuet
tha lowe.
consegquantly filed two wsolte In Coulslans state court agalnat

Underwriters denled coverage amd, im 1990, HMoDermott

Usdarwr Ltacs for contrect damagen [Ho, 91-0041) aad for declacatorny

! The policy's Arbltratlon Cligss staktes la Eulls

¥. Aabltratlon

Al difterancas arlolng out of this
contract ashall be raferzed to the
deolslosi of any arblirater ta ba
appolated by the partins in differssce,
ac L they camnct agiew uTnn a alsgle
arbltrator to the declslom of Ekweo
arbiirators, oms Eto be inted Im
writleg by sach of tha ,mﬁ- and im

cans of dlsagresmsnt batwssn the two
arbitrators to the declelon of usples
oz ba appolnted Im  wrltlng tha
‘mbltrators or & court of ocmpetsnt /
jufid.lnl‘.lnﬂ. within tha limits of tha
Pplted dtates of koerica. Tt Le agcesd
that the place of arbltration sbhall b
denlguat by the Assured &ad tha
anpandss In comanectlea with tha
arbltratlion whall bs borne egually
batwsan the partiss in diffecence.
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judgusart to block achitration (o, 91-0871).

Invoking Secticn 185 of the Copvedtlon o6 the Resognition and
Enforcemsnt of Forelyn MArbitral Awards, 5 WO.E.C. § 203,
Undarwritars reamoved both sctlons hece. This couct consalidatsd
and pemanded the cawas to stets coust, holdleg that the pollcy‘s
Sarvica-of-Bult clause’ walved Undervrlters’ reseval elghts, bk
HeDemmott [nk°l. InG. ¥,
Elsyde Undecwritacs of London, %44 F.2d 1199 (5tk Clc. 1991}
(HsDermats L)+

On ceasand, HeDersott had voluntarily disalessd (€8 declaratory

the Flfth Clreult vecalsd that order.

judgeant sctlos against Onderwritecs (Wo. 91-0871), but filed a
separate sult agalsek the Cospanles sesking & soney judgment for
suns allagedly dus undsr tha subjsck pallcy (Wo. 31-1801j. This
consolidated MHcDermctt's flirst

gourt pult agalnet Lleyd's

' The policy’s “Service of Sult Class® provides LA
ralavant parti

8. Servige of Suit Claume

It Lle sgresd that In the svent of the' fallers of
Oedarwriters harecn to pay any amsust to b
dus hersundar, Ondarvriters herson, ab the requast
of the Aewored will submit to the jurledictlea of
court, of nt jurisdictich withim the
Btaten and will comply Lall lramants

sary Yo clve such Couch silction and all

pimtiend arinleg hersundec shall be determined in
_,'Igrlt: the law and practice of such Court.
¢ 1o flivthor agread that ssrvice of precess in
such sult may 34  upon Hessrs. Wendes & Mount,
“Fheraa Park Avanow, Hew York, W. ¥, 10016 and that
in any sult lestituted agaipet soy one of khem upos
this sontract, Undervriters will ablde by the final

deglelon of wuch court of of any Apgellats Coutt Ln
the event of an appeal.

1

Undarvrcltars (Ho. 91-084L) with HeDarmsbt's sult sgalnet the
Compaslen [§1=3601) and thres sdditlona]l sulksi tvo diversity sulks
by Usderwrlters agalnst the adjostag” MEweoa Young,
indsmnlfleation for
ondacwriters [Hoa, 91-3477 mmd 3P=106%] mnd & state court sult by

seaking

veurded MoDermott againet

iy damagel
HoOsrmott agalmet Mazson Young, vesoved theough diversity (He. §l-
[ TFI

In Pabruacy 1993, “his court granted Usderwriters® Motiosm to
Compal arblicdtionNof IkcDersotb's policy clalma agalnet Lloypd's
Underwriters acd the Companiss (Mom. 91-0841 and SE-3601) and
ataywdedlBlgatlon of Ebs Maxecn Toong casas |Hos. ¥1=-3417; 91-463
ardd 9121M32) pendimg arhitratlon. [Ges Pebruary 18, 1992, Minute
Enbry, Doo. Ho. §1). HeDarwott appealsd thess crders; buk tha
Fifeh Cireolt dismiwned the appeal for lack of jurlsdictlon holdling
that the acders wars Llnl-:luuurr and § 18 of ithe Federal
Arbitratlon Aok, 5 0.5.0. § | ot weq., prohiblts appesl from such
HcDermott Imt‘]. [sc, ¥, Undecwriters ab Llowds, 981 F.2d
40 (%th cir. 199)), ecort. denled, 500 0.5, 951, 113 8.Ct. 2042,

124 L.Bd.1d €80 (1993) (McDegpmotk I1).'

crdacs,

Llkewion, thm Fifth

" The McDezmctt LI couct explaiseds

WML clreult precedsnt (lrmly sstablishes
M (o pending, nonlndependent sults, an
| compalling arbltratlon ac fwd by &

of the procesdings panding arbltration e

::i lll il.u.lud:l:;lm for purpoesn of §
-1 [n . t b pressntly stayed, the
ldﬁiilnﬂu nh.l.up Iuluu: Iﬂlr.::'l'llll.'l
and Young ramaln pending bafors the district
cemrt, and will have to be addeessed Palleving
arbleratlon. And, HeDermott's olals agalnet
Young, based om the alleged wnsutborleed
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Clreult denled Mobermett's alternative application for a writ of
mandamus. 1d."

In March and Way 1888, arbltratlon procesded befors & threa=
panbar pinel conalsting of one arblerator [Robart M. Dumcan)
desigoated by Mobermekt; amother arbltraktor (Robect E. Leaks, Jr.)
denlgnated by Usdarwrliece; and the thlcd arbitrator [Frolsssce
Francies E, McOovern] appelnted by thls oourt. Tha aotual
arbltration consdated aof an evidentlacy hesriag which was condocted

In two sessioss lasting appromimately four wesks,' At tHe Beacing,

covarage letter, ales awalts rcessluties.
Additionally, fucther procesdlisgd babwsan
MeDersatt and Underwriters will be regquiced
nat only te conflrm an arbitral sward, bat
aleo to deterilee the elfect of arbltration on
Mopermatt®s eriginal sonbract clalss sgalnst
Undarwrlters. With thase matters wtlll
panding, tha distelet court’s ordsrs elsarly
did not “end]] the lltlgation on the sarlies
and leaws|] rothlng for the soort ba do bot
execiuta the |adgeest.®

§01 F.1d at TiR jcltatloan omitted).

' Becaune the appeal In Helermott .:]; tuensd cn the lowus of
juriediction, the Court did “not resch ths lseges ‘raleed by
moDermott=-swsentially, whetber coepalling arbliratioa wanm
apronscue.® 981 P.0d st T4,

! The parties uwleo partlcipated in nimersus pre-hsaring
conferences ©o discusn acbitratlon proceduced, discovery and
briafing echedales, and the lesies Ed~Da “presssted toa the
achitratlon 1. (Baq Bhaw Aifidavi€pExhibit B to Usdsrwritars
Coneallda q_'iupau-. Jaza, ).

Counsel for HeDarmott wnd“Underwribers pegotiated and
subaitted ko the arbitretlog panel & set of "Agresd Arbltration
Frocedures, * which detelled rulss governing the arbltratlon
hurinE. Liﬂd::nﬂ Aebitration Procedures, attached as Exkibit
L ko Skaw A it). =

Before the actoal acbitratlon seanbonm, the partles (1)
took tha depasltlens of 19 witaessss (19 fach witassssa) 10 azpart

the arbitration panel recelved and considaged scms 275 hearing
axhibits and & sxpert rsports offered by Rhe parties. The pansel
haard cpening arguesste, the swern Lasbdmcoy of 10 live witnamsas
{11 fact witnessan asd J sxpert viknesses) and closlng arqusentas.’
Purther, tha deposltlon testiseay of 10 fact witnesess was
sabmitked. The arbltrstlon profesdisge wers not transcribsd by a
aportar,
Om Harch 5, HH, ths arbitration panal Lemged Lits final award

ln & ons pacagraphhletisr which statsed

IE\ liveha decislen of tha srbibvaticn panal,

By majority wite,' that the desages claimed by

HoDermott {Atltniﬂ.lﬂﬂlr Ehe., ace mot within

tha eovarsge of the lnsurlng agreasant

provided through Undepwriters at Llopd’s,

London, and all elales of MeDarsatt agalnest

Undarwriters are accordiagly dealed. Each

pacty mkall Esar lte ovm costas and tha zoets
of helding procesdings whall be  borne

sqaally."

witneasan)j [2] submitied and sxzchanged 11 pre-hearing mascrands
and 11 szpart ceportey and (3] agresd to the oee of sore than 600
commos hearlng exhiblis, plus othar rescurce, contract and
miwcel laneoaw esante, (Sef Shaw Affidavit, Para. 7).

y Parwunnt to Paragraph 3 of the Agread Arbitraticn
Procediras, the arbliératicn panel chalrman, Professor Holovernm,
adminletered &n ocath t3 sach of the 10 witnesses who testlifled
bafare the panal. Each of tha 10 witnesses whoss Eestimcny was
witbaltted through deppeition kranscript was swvorn In by tha court
capartar.. AN witoessss wers subjest to full direst and eroas

exprinaticnm (Gaa Ohaw ALfldavit, Paras. 11-13).
' i majority conslated of the arbitrator designated by
Undarveiterd the nrbltrator appalnted by the court. The

arblitrator deslgoated by WoDarmott diswanted.

2 Counsal for WoDermott poopoeed, over Underwritsras®
inltlal chjectlons, Parageaph I8 to the Agreed Arbitratlos
Frocedures cequirlng that *[t)hers aball bs no written oploiom
wubmltbed by the Arbitrators with tha declelon or sward.® (fga
Ehaw REfidawit, Para. §).
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How, pursuant ko § 207 of the Conventlan oo the Recognitionm
and Enforossenmt of Fogelgn Asbitral Mwards, 5 U.5.C. § 12687,
Undacwcitars apply for an crder which (I conflrms the award
sntepred by the arbltzation pansl sgainst McBermott, [2) dismisses
MeDarmobt ‘s clales agalnit Underwritecs Ln Wea. 91-0841 and 91-3881
with prejudics, and 1) snters |edguent In Usderwrltare® favar and
sgalpet HeDermeki.

Medarmott opposss sech an order and malntaisms that the
Arbitratlon Mwerd (n noablnding. Mebermett fucther moves this
gaurt to cemand Has, $1=084] and 91=1801 to stats court pursuant ta
20 0.8.6. §% 1367(e) (3} and 1447 |2], asd the Becvice of Sult Clauss
cantalned Lo the subjest paliey.

mle Leqnl Aanlyela
In Holerpatt 1. the PLOth Clrewlt skated:  "The phrtles
recogniss that thle sult concerne am arblirstion agresmspt and s
not antlrely batwesn United States gltlasms; wo the COwyentlon Aot

gowerns thls cass. § LEC. § 300.° HeBarmghtel, W04 F.1d at
1308. The Court aleo gave & backirop ef Bhe" Coavestlon Act
itatingw k

L
¥ rens raktliled-the Conventlom on
l-nnni on and Enforcaseat of TForeign
aF Awagcle |the Cooventlon) to secure for
- United States cltlzens predlztable saforcesant
by forelgn qovecnswects of certaln scbitral
contracks avngds made |n this aed athar
slgnatory mnatlons. Sem 31 ©.8.T. 3517,
T.1.h.0, 8997, reprinted following % U.5.C,A.
§ 101 (Weat Supp. 1981}, To gain rlghts undar
the Convestlon, thaugh, Coogress bad to

T

guarantas anioccesent of arbibrel coobpucte
and swards mads parsusnt to thi Cogvantloa im
Madted States courts. . . o S0 Congrass
prosulgeted Ghe Convestlon kst bn 1970 %2
astablish procedurss fof BUr ocourts to
implemsnt the Comventiopes WU.8.C. § 101, #t
BT -

Id. at 1307-00.

“The goal of tha Sohventlon, sad the Erinulp-l
urposs undeflyiny Assrices adoption and
L m“ulq;:t k; vas to . . . onlly the
standurds wvhich agressants to sarbitrate are
observed and achliral svacds age snforced im

tha algeatory countcles.”
Id. at 1713 (cdtations nmitted).

Whara parties have sxecuted valld arbltratlom
agriamsate, judielal anforcamant of
arbltratlos mjreassnts and awards ought to ba
*pummary and s * ocut of respsct for tha
partian’ barguin to kesp thalr disputes sut of
eElrts

14. at 1213,

Underwriters Laltlilly cemcved this satter under Sectlon 103
of ths Cooventlon and now they eeak am order conflrming the
Arbltral Avard and sntoy of judgment pursssnt to Sectlon 307 of the
Comvention, Sectiom 207 provides:

Withim thres years after an arbliral sward
filllng under the Cooventlen ls mads, any
party tor the arbltratlon ma Izﬂ]f ko any

ary baving jurlsdiction under this chapter

arder sooflrming the awvard ss agalnat
1 ity to the arbltratien. The gouct

9 U.5.C, § 107 (emphasin added),

KeDarmctt cppoass Underwclters® Appllcatios and inltially

argued that the arbiicalion clause of the palley le null and WYrded S
9 Page 4
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under ke Loalslans Inesrased Code, epeclilcally LEA-R.B. Arbitratlon, (fas Pebevary 18, 1991, Minute Estry, Doc. Wo, $3)."

J24839 (K} ()" an glven affect by the MeCarcas-Facguecn het, 19 In suppart af It resorrected Hllpll-lf'llllulﬂ Afgamant, m
0.8.0, % 1101 #t weg.” Thus, MeDermott contends that tha palicy HeDarmott offers mo nev Supress Court op Hﬂ‘,h Clrewit suthority, j}
i not within the wscops of the Conventlem sad Ondepvritace but [netesd affecs an “nev” appallate authocity the Second Clrouik r
isproparly inveksd thls cewrt's jurisdictios pursuant to Ssotlon case of Ebechess v. Amsplcen Ink'10Lgs: Co.; €6 P34 41 (34 cir. I
105 af the Conveatiom, 9 U.3.0. § 20%, Howevsr, the court la pat 1995). 1In Slaphace, the llnt*.i'.,":m-.lllhnll af Insurence; actlng {
peraeaded by this resirrectsd argumsnt which this court flret an Liguldater of am 1".1'-"*.. Eantucky Lniucence ccmpany, wusd (]
rafectad when the cowrt qranted Uaderwrlters’ Rotlom bo Cospel severs]l dopeatlc and/foialgn relnsurance companiss [the "Cedenta”)

] which had cededbale clek to the lasslvent company. The Cedents

. Lak-R.8, I20E3N|AN(2) atatmn: waved to coppel/arbltratlon which the Llguldator oppassd bamed apon
A:  Ho Insursscs contrack dellveced or lasued an  antl=arbitration provielem of the Eeatecky [neuwcaca

for delivecy la thla state and covering

-uh scke Jocated, resident, oz u b RehabilTeation and Liquidation Law.
=tormsd Iln this wtats or sny

#nlth amd wcoldent pollsy llﬂllﬂ The Becond Circolt reverssd the district court and held that

canldant af thle stats, regazdleas nl
whets maile of dellveced shall ceataln any tha MeCarran-Ferguecn Aot pressrved the asti-azbltration provielen

ctuditlon, stipslation, or agressant:

(1) Depriving the sourts of thiw state from preasptlon by the Fedaral Arbltratlos Aot and the Liguldstor

of et Juriedistion of action a [
Skl tha TANOHRE: s o eould not be compelled te arbltrstiom. In wo holdisg, the court

addrasmad tha Foreign relssurars’ arquesnt ([whieh bhed mobt been
H HeCarran-Fatquica prelarves state statutss, snacted " fof . N v I

L T e e ddrenned by the dlatelet coct) that amea i€ the Easticy
Undar MeCarran-Pabquen, Liguidation Ack was mot presspted by the Fedecal Arbltration At as
1nj.| sct of Uosgress shall be comstgued/to
rvalidits; Ispalc or supsrssds _anp, law
'“'“'fuh* I;F b:m:nli:! mum" of Whes the court granted Undervrlters’ Motlon to Compal
“1. Ait spealfically fhickes® to “the l.:hnntlur, the court found that *The MWoCarran-Tacguean Act doss
g | hlut:: ¥ F P ke coakractn made under the Conventlen, as Lt waas
37, £ J.u'r.ln wd ti' apply ecnly to Ilaterstate commarce; nokt to [focelga
15 u.5.c. §TWH[). cosmarce.” (Qa4 :I"-hnlqr 18, 1991 Mlnuts Entry, Doc. Bo. 31, p

B

Furspant te tile avEmarity, Loulelana Bas prohibiced
arbltratlon clewesn Lo Lom palialan. il
Bo.2d 1303, 1384 [La, 10981)j

Aftar this court hltldl] cajected MeDarmatt'm MoCarpan=
Farguecn argumant, tha Loulelans Departmant of Tnsurance judlelally

stipulated that L3A-RA.0. 131629 doas mot & to the subject
&lot Corm,, 591 F. F:: e 41?? “Hotlow of Jolnt Stipulation ia Ep.m- Procesding, *
s | Y
¥ United {
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to the desestic ralmnsurec; tha Conventlen on the Recogaltisn and
Enfercamant of Forelqe Prbltral Mvards [an isplessated by tha FAN;
7 U.8.C. § 301, wt weqg.] weuld still requice arbltration of thelr
glales bacausa the Convintion superssdes the Eentucky Lilguidation
Aet,  The court cejected thle srgusest, reasonlng that “"the
Cosventlon Le pot eslf-ixecoting, and therefors; relies on an Act
of Congrass for Tmplesstation. Ses 9 U, 3.C. §§ 100-200 [1994)."
Id. at i3,

This court flnds [begheng distlngulshable from tis pressat
cass because the Staphens court vas not concarned with the skats
ragulatlon of esxtra-verritorisl ecosduct, bat cather with Lha
applicatlon of astate law to & dessstls Insorance company la
llguidation. Purthae, vhiles the JEeghena court falled to glve the
Conventlon treaty preasptive force because It was lmplesented by
the Convertion Mzt, thls esurt dissgeass with soch an analysls and
flods that the Cofvention of Lts own force pressphbe stake la.

Floally, Stepheps fallsd ta dlecuss ot apply the “Supress
Court’s dealslon to "deslipe to sidwart the spleie of Bhe Unlted
Etatam” aceasslen e tha Coaventloa by cecogalilag mubject-satiac

axcaptlooe [to .l.ri:l.l::rl.hl.litn vhare Comgré@@—has not sxprassly

dirscted tpey courts to do so.®  Mibeublshl Mekors Corp. v. Solsc
Chryslec-Ffyméuth. Ins,. 473 0.5, 614, 839 &, 21, 10% S.CE. 1M,

1160 n. :-Ili.'.l;'l'- L.Ed.2d add IIIHL. Ha wach azprass szssptlen
existe fos the McCarran-Fargueod ket
HeDwrmott altermatively malntalas that aven Lf tha policy la

within ths scepa of tha Conventlon, enktering Judgmant on of

L

copfleming tha Arbitration Awird weould be conbrary to the certain
defensan provided by the Conventicn. McDarmett specifically arguas
that thars showld be no judgment “ef conflrmation Lecauss the
Arbltration Avard ie soshinding Wnder Article ¥[1)|s] and SGntrary
to public policy under Acticls Wi1j(bj."' The court declines to

W article ¥ of ‘the Convestlon sets forth the grounds
for reafusal of ¢ guitlon and saforcessnt &f Ehe Arbléral Award.
Article ¥ states Infull:

Articla ¥

I mecognition and seforcessnt of the awvard
may ba cofused; at the requast of Ethe-
party against whom it le lnvoked, caly LE
that pacty furnlehes to the compatést
sutharity wvhare ths recogolticn asd
anlorcement 1e sought, proof Ehate

(a) The partiss to the sgresssant . . .
wage; ueder the law appllcables to
thaw, under scas locapacity, or the
aald’ agreansnt lé sot walld usder
tha lew to which the Lo have
wubjected It or, [falllng any
indlostlon thaceon, uodet the law of
the coaatry whate the svicd was
madey or

i} Tha j agalnat whem tha award In
Low wad mob glvenm propar motles
af the appolntssnt of the arbltrator
oF of tha arbleration procasdiage or
was othervies usable to pressnt hle
cuaN] BE

{°F The award desls with a diffacence
sot contemplated by or pokt falling
within the terms of the sublmissiom
to arbltratlom; or 1t contalne
declalone on matters beyoed the

- uur of the submisslen Eo
arhltraklon; provided that; 1f the
declelons on mattars scbalitted o
arbltration cam ba weparatsd from
thoss nokt so sobmitted, that part of
the award whish contalna decislons

11
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apply thess dafenses becanss the court finde that:

cn matters submltted to arbitraticm
iy be recognlzed and enforced; or

{dj Ths composlilon of the arblecal
authaclty ar the arbltcal procedurs
wan not In scsocdance with Ghe
agaemast of ths partles, ar,;
fulling wech sgressest, was not in
aciordance wl tha lsw of the
cointcy whars the arbltraglon tosl
plicep ac

fa] Tho award has not yet bacons blndling
on the partles, or has [besn mat
amjda or wispanded by a compatant
suthorlty of the coustry In which,
or uader ths Law eof which, that
award vas mads,

F Hezogmltion wid enforcessnt of 1
arbitral avard may aleo ba cefussd Lf the
compatent athority Ln the esuntry whare
reoogaltion and ssforcassnt Le sought
flode Ehaki

[a] The subjest satter of tha difference
Is oot capable of wedttlasant
arbltration uedar the lav of thi
comntey) or

[b] The itloa cor eoforoasent of
the wauld be contramy to the

J public policy of thak coumtoy.

“ _Bmfgle 11T of the Conveatlon, ftates:

f copbtractlng Stete. )\ shall recognlue
! al awarde as bigdisg ind snforce thes ln
® with the rales of procedurs of the

tarrltory whars “auard s relled upan,
~under ?n conditlans lald dowm ln the
follow rulam. Thers shall not ba

substantially more onercus conditlons or
bighar feam ox charges om ths recognitlon ar

(1

tha

Arbltratlen Award Ils Lndesd blndlsg on the partles as [t Lo not
subiect ta fucther achibtral review;™ and (1) snforcesest of tha

arbltral award would ccepert with the stroag federal pellcy In
tavag of "Ht“'l-l-“r puli“ll.‘l’l" im the fonbest of lntarnatloaal

agressants. Marthar,

Whlla the wfflcecy of (tha‘\atbitral process

lres that substaftivs revliv ot ths avard-
wnforcesent stege rassin mi 1, it weuld not
equize lntuaive to sscerteln that
the tribunel, tosk ‘eogilsance of the [olalms
pressntad] and setoally declded them,

Mitaubiabl , 473 w.8¢ a% 79, 105 S.Ct. at 3360, Based upon the
pevard and the brlafs ind attachsents of counsel in thls cass, the

court flnde phat bhe Arbitratlon Fanel abviously tock cogaizance of

"the clalms and decided thas.

In‘its post-arbltratlon Hotlon o Remsnd, HoDermott dedks to
Kava\loa. S1-084L and S1-360) pesandad to state court arquisg thak
thrpolicy s *Sepvice of Sult Claves® allowe MeDérmstt to bave Ltw
dispatas sesolved La the forum of Lea choowlsg azd Lt valves
Underwriters’ right to resove thess disputes to thle court, and
only tha Loslelanas stese court can declds vhetber snforcesent orf
confireation of the Achitratlon Award would be propar. Ecvevar,
this rebashed arqussnt ls costingent on scceptisce of HeDarmati's

MeCarran-Farqueco arquesnt, L. #., that the Arbitration Clauss e

Cosvantlom ajpllss tham ars ispossd oo the
tlen or woforcessnt of domaatle
_l.'l. awarife.

ﬁwﬂ arques  that Segtion 9 of the Federsl
Arbltratlon S{ePAAt), ¥ D.E.8. § 9, oegilies that thars ba
wxprass conssat to entiy of judqment on the Arbitral Kward snd
thara Le Do express copseat herw. Bowever, thle court flede that
§ 9 of tha FAK dows not apply 16 Convamtlon Aok casss, bécagas Lhae
Coevantion Act contalns Lbs osm provialon for saforcemant in § 397,
and thus thars Ls oo nesd Eo resort to the FAl's snforcement
prevision,

5. A3 1¥3
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nell and wvold and thie court lacks Jurisdletlon under the
Conventlom;, % U.B.C. § 105: Thes; becaoss the court hes already
pajacted HoDermott s rehashed HoCarran=Facqaeon krgasent, the couct
new rejects MeDarmott’s rebashed Service-of-Sult arqument.

Phnally, HeDermott aleo argees that Urdsoerlters never placed
the losus of the arbltrablliity of the parties’ lnsucence coverige
disputs bafors the Acbl:ratlon Fepsl for resslutlom amd thus; tha
Arbitration Award lacke a legal foundstlon and MoDerwott should be
slloved to procsed with & jury trlal In stats court. The court
finde that this ls pot & ground for cemand, and that the Lesus of
arbitrabllity was declded by this court" wo It did mot have to be
racanaldarsd by the Arbltratlon Panel.

Eils. Cepolusjeg
For the reamons glven ibove,
IT I8 CRDERRD toak Onderveltece® Applicstlén  for Order
Confirming Arbiteal Awncd and Estry of Judsudft-be and Le hacaby

QLANTED;

IT IS FORTEEA OADRIED that Molersgtt's Fost-Arbltraticn Motlos
to Rezsnd be apd Is harveby DENTED}

' gaa Pebouacy 10, 1992, Winete Entry, Doc. Mo. 91,
1%

IT ©8 FURTEEN OJGERED, om ithe court’s owm moblen, that
Undervrdters’ Iodemnification clalee dgeifist  Mazsom Toung
Asncciaten, Inc. (Wos, 91-3437 asd 913485 and McDermott’s sult
agilngt Maxeon Young Associates/ Ing., based on an alleged
unauthorloed coversge letter, (M. $1-3841); ba and are beraby OE-
COMMOLIOATED from the ilnglenjidiclal unlkt of Ma. $1-0041 & €€ Lo
paralt the “suzmary oaned “apasdy® jodiclal saforcesant of the
Arbltral Award cendwred\ln Hos. 91-0801 and $1-1601). HoDemwott I,
S P.1d at LMYy ifs also, McDsrmott II, 981 F.2d at T47-40
dlwcuanalng| the Mroad scops of censolidatisn crdarw))

1T 18 FUNTHEN ORDEARD that Mow. 91=2417, 91=J46%, and F1-3841
{“the-Marson Young cassa®) ba and are harsby CONSOLIDATED amang
thamsnlves, and thay r-nll.u. FIATED panding further ocdars from thie

court .

United
Page ¢
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14TH CASE of Focus prninted in FULL formai.

CIVIL ACTION NO. 91-841 & CC SECTION “D” (5) ’ s

UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF LOUISIANA

1996 LU1.5. Dast. LEXIS 7822
May 28, 1996, Decided

May 30, 1996, FILED; May 31, 1996, ENTEREDX

. COUNSEL: [*1] For MCDERMOTT Both m’tﬁ M are respectively opposed, wene
INTERNATIONAL, INC.. plaintiff: John Villars sel for Mmm May 22, 1996, but they
Baus, Man Roberts Eitel, Jones. Walker, ot al, New are before hmhﬂﬂﬁ“‘lwﬂﬂl

Orleans, LA, Bruce Jones Brumficld, Mississippi
Chemical Corporation, Yazoo City, MS. Rockne
Locke Moselev, Moseley & Associates, New Orleans,
LA. MNeal R. Brendel, Peter | Kalis, Kirkpatrick &
Lockhart, Pittsburgh, PA.

FurLLﬂ!'DEUNDEHWHﬂEREﬂFLﬂH]]{)H.,,Hk
Richard Ludbrooke Youell, as rep of those certaip
derwriters Subscribiag to memorandum of insurar
no. 104207, defendant: Luther T. MupfSyd, P
Dunbar, L L. P, Jackson, MS.
James H. Roussel, Harry 5. Ir

Schewe, Gerardo R. Barrios,
Mew Orleans, LA.

JUDGES: A. 1 M:H-?n}ﬂ;’bp
OPINIONBY: A. h@ul

)
OPINION: % the court are the following croms-

motions: ™\
w\ \
i) for Order Confirming Arbitral Asard
of Judgment® filed by Jobhn Richard Youell,
mtive of those Certain Underwrilers at
Lioyd's, London {"Llovd's Underwriters") subscribing
to Policy of Insurance No, 551/B32127500 and cer-
tain Companies of the Institute of London Underamiters
["Companies") subscribing to Policy of Insurance Mo.
5521832127500 issued by the Institute [*2] of Loadon
Underwriters (Lloyd's Underwriters and Companies be-
ing collectively referred io as “Underwriters™); and

{2} "Post-Arbitration Motion to Remand” filed by
MeDermoit International, Inc. ("MeDermoti®).

ﬂihﬂu—uu—l—lt

| LEXISNEXIS )

&A—-ﬁwhﬂm

ered the memorands of counsel and the
the court now mules.

%’5&5 -
-1\ Back ground

MeDermott, & Panamanian carporation headguariered
in Orleans Parish, purchased an all risks installation
floater policy front Underwriters which covered the op-
erations of Babcock & Wilcox Company (*B&W™), one
of McDermott’s subsidiaries, The policy required arbi-
tration of "all differences arising out of this contract.”
nl

ol The policy’s Arbitration Clause states in full:
2, Arbitration

All differences arising out of this contract shall be
referred 1o the decixion of any arbitrator 1o be ap-
pointed by the parties in difference, or if they cannot
mgros upon & single arbitrator to the decision of two
arbitrators, one to be appointed in writing by sach of
the parties and in case of disagreemeni between the
o arbitrators o the decision of any umpire (o be ap-
pointed in writing by the arbitrators or by a count of
competent jurisdiction within the limits of the United
States of America. It is agreed that the place of ar-
bitration shall be designated by the Assured and the
expenses in connection with the arbitration shall be
borne equally between the parties in difference.

[*3]

In 1989, McDermott submatted & policy claim for al-
leged losses incurred by BEW when a chemical reac-

United States
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tion irreparably dumaged two air heat exchangers that the adjuster Maxson Young, seeking indemnification for
B&EW was installing for Baltimore Gas & Electric Co. any damages awnrded McDermott against Linderariters
Maxson Youmg Asscciates, Imc, was retaiped to adjust (Nos. 91-3437 and 91-3469) and a state coart suit by
the loss. Underwriters dented covernge and, in 1990, MeDermott against Maxson Young, removed through
MeDermott consequently filad two suits in Louisiana diversity (No. 91-3842).

stale court againsi Underwriters for contract damages
{No., 91-0841) and for declaratory judgement 1o block
arbitration (Mo, 91-0871).

In February 1992, this court granted Underwriters'
Motion to Compel arbitration of McDermott's policy
cluims against Lloyd's Underwriters and the Companies

Invoking Section 205 of the Convention on the (Mos. 91-0841 and 91-3501) and itigation of
Recognition and Enforcement of Foreign Arbitral the Maxson Young cases (Nos. 9 1-3469 and
Awards, 9 US.C. § 205, Underwriters removed both 91-3842) pending arbitration. | 1B, 1992,
actions here. This comrt consalidated and remanded the Minute Entry, Doc. Neo. i Dermott appealed
coses to state court, holding that the policy's Service-of- these orders. bt the Fifth it dismissed the appeal
Suit clause n2 warved Undersriters’ removal rights, but for lack of jurisdiction hoMing that the orders were in-
the Fifth Circuit vacated that order. McDermonr el mlmmw;nd!-l?i;, Federal Arbitration Act,

. Inc. v Llovds Underwriters of London, 944 F2d | 199 PUSC §1et prohibits appeal from such orders.
{Sth Cir 1991) (MecDermoit T). McDermon W’a}m‘ u Urderwriters aif Liovwds, 98]

F2d 744 Q?".I'!".i'.ﬂ.cm denied, 508 L5 251,

0 Tho poley's“Savics of St Clos? rovides 1135, QR UL B4 24060 1553 (e Deruce

SRS g alingdeffvgapplication for a writ of mandamus. Id. 04

8. Service of Suit Clauss \
y 03 The McDermott [T court explained:
It is agroed that in the cvent of the failure of”

Underwriters hereon o pay any amount claimed. to. Fifth Circuit precedent firmly establishes that, in
be due hercunder, Underwriters hereon, l.l.llﬁlru- pending, nonindependent suits, an order compelling
quest of the Assured will submit to the juri arbitration accompanied by a stay of the proceed-
any court of competent jurisdiction withi i‘l‘fﬂ ings pending arbitration is not a final decision for
States and will comply with all requir purposes of § 16(a)(3). Although preseatly stayed,
sary to give such E-:rnrtjnrm;ﬁ:u afd Ml matters the indemnpification claims between Underariters
arising hereunder shall be i accordance and Young remain pending before the district court,
with the law and practice of §icth\Court. and will have to be addressed following arbitration.
o\ And, McDermott's claim aganst Young, based on
. It is further agrend thai“service of process in such the nlleged unasthorized covernge letier, also awaits
suit may be made # rs. Mendes & Mount, resolution, Additionally, further proceedings be-
Thres Park Aveaue, NewYork, N. Y, 10016 and that pween McDermott and Underwriters will be required
in any suif i 'u}'nuul’lhmmu not only to confirm an arbitral aeard, but also to
this con %mmwlllﬁhh}'m&ﬁ:ﬂ determine the effect of arbiiration on McDermott's
decisi court or of any Appellate Court in original contract claims agninst Underariters. With
the appeal. these matters still pending, the district court”s orders
S\ clearly did not "end]] the litigation on the merits and
i leave[] nothing for the court io do but execuie the

judgment. *

On remand, McDermott bad voluntasily dismissed 981 F.2d at 748 (citations omitted).

its declarsiory judgment action against Underwriters 8]

(No, 91-0871), but filed & separste suit against the

Companies secking & money judgment for sums al- nd Because the appeal in McDermott [T turned on
legedly due under the subject policy (No. 91-3601). the issue of jurisdiction, the Court did "not reach
This court consolidated McDermott's first suit against the issues mised by MecDermoti-—essentially, whether
Llovd's Underwriters (Mo, 910841 with McDermott's compelling arbitration was erroneous.” 28 F 24 ar
suit aginst the Companies (91-3601) and three addi- 746,

tional suits: two diversity suits by Underwriters against

United States
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In March and May 1995, arbitration procesded be-
fore a threc-member panel comsisting of ons arbitra-
ior (Robert M. Duncan) designaied by McDermott, an-
ather arbitrator (Robert E. Leake, Jr) desigonied by
Underariters, and the third arbitrutor (Professor Francis
E. McGovern) appointed by this court. The actual ar-
bitration consisted af an evidentiary heartng which was
conducted in twio sessions lasting approximately four
weeks, nd Al the heanng, the arbitmtion panel received
and considered some 275 hearing exhibits and 8 sxpert
reports offered by the partics. The panel beard opening
arguments, the ma'orn testimony of 20 live witneases (11
fact witnesses and 9 expert witnesses) and closing argu-
ments, of Further, the deposition testimony of 10 fact
wiinmesses was submined, The arbiiration proceedings
were nol transcribed by & reponer.

nf The parties also participated in numerous pre-
hearing conferences 1o discuss arbitration proce-
dures, discovery and bricfing schedules, and the
issuss to be presenied to the arbitration panel.
iSee Shaw Affidavie, Exhibit B 1o Underwriters
Consalidated Response, Para. 4).

Counse]l for MeDermott and Underwriters nego<”

tinted and submisted to the arbitration panel aseh,

of "Agresd Arbitration Procedures,” which aledy
Agresd Arbitration Procedures,
| to Shaw Affidavit). g

Before the sctual arbitration segsiond, the. par-
ties (1) took the depositions of 2§ witflesses (19 fact
witnesses; [0 expert wi 1: ¥2) submitted and

exchanged 12 pre-bearing metmorands and 11 ex-
pert reports; and (3 dgrestiito the use of mors than
&S00 common its, plus other resource
contract and us documents, (Ses Shaw
Affidavit, Paga

. Each of the 10 withesses whose testimony was
submitted through deposition transcript was swom
in by the court reporter.  All witnesses were sub-
Jject 1o full direct and cross examination. (See Shaw
Affidavit, Parss. 12-13).

On March 5, 1996, the arbitration panel issued its
final swnrd in & one paragraph letter which states:

&.\ rerrper @i vl Bevd Viseay pu e

E__l..-—u-.u.’l. Barad | w-m s iend
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It is the decision of the arbitration panel, by major-
ity vote, a7 that the damages claimed by MeDermoti
[nternational, Ioc., are not within the coverage of the
insuring agreement provided through Underwriters at
Lioyd's, London, and all claims of McDermoil against
Underamiters are accordingly denied. Each party shall
bear its own costs and the costs of holding proceedings
shall be borne equally. nf

N

n7 The majority consisted gi\be_asbitrator des-
I by Underwriters and/the arbitrator ap-
pointed by the court. Tie » designated by

MecDermott dissented.
[*8]

08 Counsel/Tow ‘McDermott proposed, over
Underwriters) @itidl objections, Paragraph 18
the Agrpéd Adbitration Procedures requiring that
“there #ﬂ no written opinion submitied by the
Arbitgitors with the decision or award. ® (See Shaw

(’F‘gﬁﬁh Para. 6).

Now, pursusnt 1o § 207 of the Convention on
& Recognition and Enforcement of Foreign Arbitral
‘Awards, 9 1 5.C. § 207, Underwriters apply for an order
which (1) confirms the sward entersd by the arbitration
pansl apminst McDermott, (1) dismisses MeDermodt's
claims aguinst Underwriters in Nos. 91-0841 and
91-3601 with prejudice, and (3) enters judgment in
Underwriters’ favor and agsinst MeDermott.

Moedermott opposes such en order smd maintains that
the Arbitrntion Award in nonbinding. MoDermott fur-
ther moves this court to remand Mos. 91-084] and 91-
3601 to state court pursuant to 28 L15.C. §§ 1367e)D)
and 1447(c), and the Service of Suit Clause contained in

1. Legal Analysis

In McDermodt [, the Fifth Circuit statedd: “The parties
[=9] and is not entirely betwesn United States citizens,
so the Comvention Act governs this case. ? LS C. §
202" McDermon [, 944 F 24 1199, 1208 The Court
also gave a backdrop of the Convention Act stafing:

In 1970, Congress ratified the Convemtion oo the
Recognition and Enforcement of Forcign Arbitral
HAmcards (the Convention] to secure for Lnited States cit-
izens predictable enforcement by foreign governments
of certain arbitral contracts and awards made in this and
other signatory nations. Ses 21 ULS.T. 2517, TLAS.
6997, reprinted following 9 U5, C. A § 207 (West Supp.
1991). To gain rights under the Convention, though,

United States
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Congreas had 1o guarantee snforcement of arbitral con-
tracis and swards made pursuant o the Convention in
United Staies courts. . . . 50 Congress promulgaied
the Convention Act in 1970 to establish procedures for
our courts to implement the Coovention, # LIS.C §
20/, et seq.

. ar [207-08,

"The goal of the Convention, and the principal purpase
underiving American sdoption and implementation of it,
wis (o . . . unify the standards by which agresments 1o
arbitrate are observed and arbitral awards are enforeed
in the signaiory [*10] countries.”

Id. ar 1242 (citations omittad).

Where parties have executed valid arbitration agree-
ments, judicial enforcement of arbilration agreements
and awards ought to be “summary and speady”™ out of
respact for the partics' bargain to keep their disputes our
of court.

&, ar 1213,
Underwriters initially removed this matter under

Hﬂm!ﬂ!nfﬂ:tﬂwuﬁmuﬂmwm#q-

order confirming the Arbitral Award and entry dof judgs
ment pursunnt to Section 207 of the Conventiof Bestion
207 provides:

Within three years after an uhh:lfurd'lllm:mﬂrr
the Convention is made, any party o the Srbitration may
lpp]}ltnm:.rmmhvhuju.gea{:unhmdﬂ'w:ﬂhlp
mfﬂfﬂm‘dﬂmﬁrﬁ.ﬂ' ard as sgainst any

other party to the arbi court shall confirm
the award unless it ‘fitnwund:fnrmﬁul

or deferral of or enforcement of the award
specified in the sid tiom.
9 UL 5.C. §\IDT\emphasis added).

N\

oft opposes Underwriters' Application and
argues that the arbitration clause of the policy
viid under the Louisiana Insurance Cods,
cally LEA-R.S. [*11] 22:62%ANT), of as given
effect by the MeCarman-Ferguson Act, I3 US.C § 1100
ef seq. nl0 Thus, McDermott contends that the policy is
mot within the scope of the Convention and Underariters
improperly invoked this cour’s jursdiclion pursuant
o Section 205 of the Copvention, ® US.C. § 205
However, the couri is pot persuaded by this resurmected
argument which this court first rejectad when the court
granted Underwrnters’ Motion o Compel Arbitration.
(See February 18, 1992, Minute Entry, Doc. Mo, 93).

LEXIS=NEXIS

E.".r-:ir-li':h (IR | ————

LEXIS-NEXIS

G e o o Bl e e ey

Page 14
FOCUS

nll

o L5A-R.5, 32:63% AW} states:

A. No insurance contract delivered or issued for de-
livery in this state and covering subjects located, res-
ident, or to be performed in this state or any group
bealth and accident policy insuring :!--!":“d‘“ of this
state, regardless of where made fr déliverad shall
contain any condition, stipulatsow. meni:

(2) Depriving the courts &1 this Wate of the jurfsdic-
tion of action against the insufer. .

ol Me ¥ prmmﬂuummﬂ
Enlclﬂﬂ'fﬂfl‘h: of regulating the business |
of insurancey’ w;rmmumudlumtb:hm
ness Dfmmmﬁm Under McCarran- |
do st of Congress shall be construed 1o invalidate,
\intpadT or supersede any low enacted by any State for
<he purpose of regulating the business of insurance. .
. unless such Act specifically relates to the business
of insurance.

I5 LLS.C. § 1012(b).

Pursuant to this suthority, Louisians has prohib-
ited arbitration clagses in inserance policies, Douces
v Dental Heolth Plons Mpmt. Corp., 412 So.
2d 1383, 1384 (La. 1982); Wesr of England Ship
Cwnery Mumal fny. Ass. v American Marine
Cewp., 981 F2d 749, 750 n. 5 (5th Cir. 1993}
[*12]

il 1 When the court granted Underwriters' Motion
to Compel Arbitration, the court found that "The
MeCarran-Fergueon Act does not apply to contracts
made under the Convention. as it was intendsd o
apply only to interstate commercs, not fo foreign
commerce, " (5ee February 18, 1992 Minute Entry,
Doc. No. 93, p. 8).

After this court imitially rejected McDermott's
MeCarran-Ferguson  argument, the Louisizns
Department of Insurance jodicially stipulsted that
L5A-R.5. 12:629 does not apply to the subjeci
policy. (See "Notice of Joint Stipulation in Separate
Proceading, 11 Doc. Mo. 133}

In support of its resurrected McCarman-Ferguson ar-
gument, McDermott offers no new Supreme Court or
Fifth Circuit authorty, but instead offers s “new” ap-
pellate authority the Second Circuit case of Stephers «

United States
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American Int'l lnx. Co., 66 F3d 41 (2d Cir. [1995).
In Stephens, the Kentucky Commissioner of [nsurance,
acting as Liguidator of an insolvend Kentucky insur-
ance company, sued several domestic and foreign rein-
surance companics (the “Cadents”) which had ceded
their fisk to the insobvent company. [*13] The Cedents
moved to compel arbitration which the Liquidator op-
posed based upon an anti-arbitrtion provision of the
Kentucky Insurers Rehabilitation and Liguidation Law.
The Second Circuil reversad the districi court and
held that the MeCarran-Ferguson Act preserved the anti-
arbitration provision from preemption by the Federal
Arhitration Act and the Liguidator could not be com-
pelled to arbitration. In so holding, the court ad-
dressed the foreign resnsurers’ argument (which had not
been addressed by the district courl) that even if the
Kentucky Liquidation Act was nol preempted by the
Federal Arbitration Act as 1o the domestic reinsurer,
the Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (as implemented by the FAA,
P LESC § 201, ot seq.) would still reguire arbitra-
tion of their claims because the Convention supersedes
the Kenfucky Liquidation Act. The court rejected this
argument, reasoning that “the Convention is mot self-
executing, and therefore, relies on an Act of

for Implementation. See 9 LL5.C. §§ 201-208 (19947.
K, ar 45,

wndl::t.htrlﬂ:n'mﬂul:ew

pmm:m.l.:lq?'
Finally, “failed to discuss or apply the
Supreme decision to "decline to subvert the spirit

af the States' accession to the Convention by

subject-matter axceptions [to arbitrability]

gress has oot expressly directed the courts (o
da * Mimdrichi Motors Corp. w  Soler Chrysler-
Plvmouth, Inc., 473 U5, 414, 639 21, 05 5 Cu
3346, 3360n. 21, 87L. Ed. 2d 444 (1985). Nosuch ex-
press exception exists for the McCarran-Ferguson Act.

McDermott altermatively maintains that even if the
policy is within the scope of the Convention, entsr-
ing judgment on or confirming the Arbitration Award
wonild be contrary 1o the certain defenses provided by the
Convention. McDermott specifically argues that there

A= & i v M Wi i grosey
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should be no judgment [*15] or confirmation becauss the
Arhitration Award is nonbinding under Article Vilie)
and contrary to public policy under Asticle V{2Zi(b), nl2
The court declines to apply these defenses because the
court finds thar: (1) the Arbitration Award is indeed
binding on the paries as it is not subject o further ar-
bitral review: nl) and (2) enforcement of the arbiiral
sward would comport with the strong federal policy in
favor of arbitration, particularly in lhwilﬂl of inter-
national agreements. Further,

Whﬂnlhnuﬂiﬂr.}'nflhaﬂhﬂ,f requires that
luhm.nul-':mr:nwudulﬂlr:l stage re-

main minimal, it wwld intrusive nquiry 1o
ascertain that the ‘cognizance of the [claims
presented] and actfilly, decided them.

Mitsubishi, §83 DNG @t 638, 105 S. Cv. ar 3360, Based
upon the the briefs and attarhments of cown-
sel in the cowrt finds that the Arbitration Panel
w copnirzances of the claims snd decided

nll Article ¥V of the Convention sets forth the
grounds for refusal of recognition and enforcement
of the Arbitral Award, Article V states in full:

Article V

|. Recognition and enforcement of the sward may be
refused, af the request of the party against whom it is
invoked. only if that party furnishes io the compsatent
authorty where the recognition and enforcement is
sought, proof that:

{a} The parties o the agreement . . . were, under
the law applicable to them, under some Incapacity,
or the said agreement 5 not valid under the law o
which the parties have subjectad it or, failing any in-
dication thereon, under the law of the country where
the sward was made: of

(b} The pariy against whom the award in imvoked
was ot given proper notice of the appointment af
the arbitrator or of the arbitration proceedings or was
otherwise unable 1o present his case; or

(c) The award deals with a difference not contem-
plated by or not falling within the terms of the sub-
mission o arbitration, or it conisins decisions on
matters beyond the scope of the submission o ar-
bitration, provided that, if the decisions on mafiers
submitted 1o arbitration can be separated from thoss
pot 80 submitted, that part of the award which con-

United States
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tains decisions on matlers submitied o arbitration
may be recognized and enforced: or

(d} The composition of the arbitral suthority or the
arbitral procedurs was not in accordance with the
agreement of the partics, or, failing such agreement,
wis not in accordames with the law af the country
where the arbitration ook place; or

(2] The award has not vet become binding on the
parties, or has been set aside or suspended by a com-
petent authority of the country im which, or under
the law of which, that award was made.

1. Recognrition and enforcement of an arbatral sveard
may also be refused if the competent authority in the
coumiry where recognition and enforcement s sought
finds that:

(a) The subject maner of the &afference s not capa-
ble of scitlement by arbiteation under the law of that
couniry; of

(b} The recognition or enforcement of the sward
would be contrary to the public policy of that couns”
try.

[*16]

nl3 Anicle IIl of the Convention uhgﬁ

Each contracting State shall ubin'll
awards as binding .lniu.ﬁ:rm
w’c'th:harlﬂuﬂfpm

I&‘mhﬂnmlnﬁduh
ot be imposed

are |mposed he recognition or enforcement of
domestic wwards.
| ot argues that Section 9 of the Federal

Act ("FAA"), 9 LSC § 9. requires

be express copsent to enbry of judgment
Arbitral Awwvard and thers 18 no express con-
send hers. However, this court finds that § 9 of the

FAA doss not apply in Convention Act cases, be-
cause the Convention Act contains its own provision
for enforcement in & 307, snd thus there is no nesd
iz resort o the FAA's enforcement provision.

In its post-arbitration Motion to Remand. McDermont
seeks 1o have Mos. 91-0341 and 91-3601 remanded
ity state coart arguing [*17] that the policy's "Servies
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of Suit Clause™ allows McDermott 1o have its dis-
putes resolved in the forum of its choosing and it
waves Unpderwriters' right to remove these dispules
to this court, and only the Louisiana state court
can devide whether saforcement or confirmation of
the Arbatration Award would be proper However,
this rehashed argument is contingent on scceptance of
MeDermott's McCarran-Ferguson argument. i. «., ihat

the Arbitration Clause & null and this court
lscks jurisdiction under the L‘m*-'-m Usc 8§
205, Thus, because the v rejecisd
MecDermoii’s rehashed M argument,

the court now rejects ".-'I:Bmﬂ?d 4 rehashed Service-of-
Suit arpument.

Finally, Hnﬂrmluﬂ; argues that Usderariters

m*n'pl.lnuddﬂl.ﬁn:n? arbitrability of the parties’
insurance Sispute before the Arbitration Panel
for resol ‘hglﬁnu the Arbitration Asmard backs a
legal and McDermott should be allowsd to

& jury trial in state court. The court fimds
Mkmﬁhmﬁiwmdhmmmmmﬁ
ty was decided by this court nl4 so it did not

‘have to be reconsiderad by the Arbitration [*15] Panel.

nl4 Sec February 18, 1992, Minute Entry, Doc.
Ma. 93,

. Conclusion
For the reasons given above,

IT I5 ORDERED that Underariters’ Application
for Order Confirming Arbitral Award and Entry of
Judgment be and is hereby GRANTED:

IT IS FURTHER ORDERED that McDermott's
Post-Arbitration Motion to Remand be and is hereby
DENIED,

IT IS FURTHER ORDERED, on the court’s cwn mo-
tion, that Underamiters' indemnification claims against
Maxson Young Associales, Inc, (Nos. 91-3437 and
91-3459) and McDermott's suit agunst Maxson Young
Associates, Inc., based on an alleged unauthorzed
coverage letter, (Wo. 91-3842), be and are hereby
DECONSOLIDATED from the single judicial unit of
Mo, 910841 & CC to permit the "summary and speedy ™
judicial enforcement of the Arbitral Asard rendersd in
Nog, 910841 and 91-3601). McoDermor [, 244 F24
1199 [213: see alsa, McDermoit I, 98 F 24 7448, 747
48 {discusssing the broad scope of consolidation orders);
[*19]

IT IS FURTHER ORDERED that Nos. 91-3437. 91-
United States
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3469, and 91-3842 ("the Maxson Young cases”) be and court.
are hersby CONSOLIDATED among themselves, and

they remain STAYED pending further orders from this A & MicTimns

United States
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