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INTER/'IA TIONAL ECONOM IC '\ND TRADE ARBITRA liON CO~L\lISS I ON 

CI Ii NA 

ARll ITRA L AWARD 

ANHUI 

Clai",anl: ANHUI PROVINCIAL IMPOR~' AND EXPORT CORPOR,HI0S 

Address: 13-16 F, FINANCiAL BUILDING 

256, JlNZHAI ROAD 

HEIFEI, ANHUI, CHIN/I 

F."?~ndenl: HART ENTERPR!5ES INTI. 

AJdress: 526, 7TH AVE" 9TH FLOOR 

NEW YORK, N,Y, 10018 

U, S, A, 

BEIJING 

AUGUST 1, 1995 

• 
ARBITRAL AWARD 

REF ,NO. :CI ET ACA W ARD/OJr0t91 

f~rsuVlt 10 the arbitration cliliUs.eS (oowned in the 12 SaJu Confirmations No. 92A IE3001 , 

91MEJOO1, 91A IElOO4, 92A lEJOOl, 91A IElO II , 9lAlE10l6, 92A IE10l7, 92AlE10l8, 

91ME1010, 91AIE1019, 91AIE10ll, 91AlEJOJ2 singed by ",d belwun the Claimant A.hui 

Proy incitl Impon and EI.pon Corporation and the Respondent Han Enterprises Int'l, the 

arbitration clauses contained in the Sales Conlirmation No. 92AIE30S8 signed by and betwun 

the ClaimMlI and Luslrad limited on July 8, 1992 and the ~ Sales Confirmations No. 

9lAIEJOll, 9IAIE1048 , 9IA IEJOII, 91AIEJOll, 91AIElOll signed by and between the 

Claimant and Hennyco Trading Ltd. hom Aug. 23. 1991 10 Nov. 22, 1991, which were all 

confi rmed by the Respondent [0 effect the payments by Ihe Agreement signed belween the 

Claimiltll iltld the Respondent on Sep. 2, 1993, and the written Appliulion for Arbiualion 

5ubmi ned by the Cla.imant on June 18, 1994 , China International Economic Uld Trade 

Arbilution Commission (formerly na.med the FOleign Economic artd Trade Arbiltalion 

commission of the China Council (or the Promotion of Intcma.tiollli Trade, hereinafter rderred 

[0 as Ihe Arbitfllion Commission) took cogniz.ancc of this arbiln.tion case conce rning the 

pi-ymcn! disputes uising from Ihe above· mentioned 18 Sales Confirmations. This case is 

"mbcrcd G94156. 

The Respondent did nOI appoint an arbilrator within the lime limit set forth by the Notice of 

Albim,tion a(te.[ signing Ihe Acknowledgement (or Rectipt of thaI Nolice iUld its anachmenu 

senl by Ihe Arbitration Commission. Therefore, according to Article 26 of the Arbilralion Rules, 

the Cha..irmiltl of the Arbi tra tion Commission appointed Mr. Wei Yao-rong as iltl ;ubiuator in 

this cue on the Respondent's behalf. Mr. Wei Vao-Iong, Ms , Gao Fei appoinlro by the 

Cllimanl and Mr. Jiao Jin·hong. appointed by Ihe Chairman of the Aroitration Commission is 

plCsiding ubilriltor for this case in accordance with the Arbitration Rules, jointly fonnro the 

Arbitral Tribunal 011 Nov. 3, 1994. Arter that , since lhe presiding lIbilralOr Jiao Jill ·hong went 

abroad [or a lon& perioo and (ould nOl (onlinue with the lrying of this ta$.e, the Chairman of 

~ 
m 
» 
,-
m 
-< 
en 

 
United States 
Page 1 of 10

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



. 

o 
N 

3: 
~ ... 
'" -< 
~ c: 
'" C 
n 

~ 
0 z 
!" 
'Z 
f' 

" > 
-< z 
l" 
~ 
> 

< o 
r 

~ 

~ 

h 
,s.rbilr.Uion Commiss ion appointed Mr. Wang lun II the presiding arb. r PUfSUlill to I , 

,,(\ide )1 of the Arbitration Rules. Mr. Want 1un, Ms . Gao Fe i and Mr. Wei Yao-mng 

co,,,,ued 10 Iry Ihi' cal<. On Nov. )0, 1994 and Jan. 21, 1995, Ihe Rtlpondtnl "'ptCliv<ly 

\i&ned (or receipts of the NOlice on Formation of the ArbiuaJ Tribun.v and the Notice on 

Chlflgc of Arbi trator sent by Ihe Arbitration Commission. 

On April 22, 1995, Ihe Albilntion Commission I<nl lo the Rtlpondtn l Ihe Notice for Oral 

Hearing through (ax ~d uprtSs mail, which notified the Responden t 10 attend Ihe oraJ hearing 

(OCIducled by the Arbitnl Tribunll . 

The ArbitnJ Tribunu examined the Application (or Aroitnlion submilled by Ihe CIa.imllll, IIId 

held an oraJ hearing for Ihis C15C in Ikijing on May 23. 1995. The Claimant $ent its allomeys 

10 allend the hearing white the Respondent did nol. The Arbitnl Tribunll, in accordance wilh 

Aniele 42 of toe Arbitration Rules, conducted a defauh hearing. The Claimanl's allomcys Slaled 

III detail for the facts of this CASC, lI\d answered the questions PU I forwud by the Arbitral 

Tribunal. Afltr Ihe hearing, the Cla.imanl submitted iu additional comments and the evidential 

documents. The Arbitration Commission, by fax and express mail , notified the Respondent of 

tht cond~ct of (he hearing, scntla il the Claimalll 's addiLiona.l mltcria.ls, ilnd a.ls.o required Ihe 

Rupondenl to give a reply within a CtrWO time limit, to wh ich the Respondent &IVe no 

ruponse within the lime limit. 

Now this c.a.se is concluded. The Arbitral TribunaJ, according to Article 42 or the Arbitf1lion 

Rules, arter discussion, rendered a defaull awud . 

The beu of this case , the Tribunli's opinion and the awud ue as follows: 

I. Facts of Ihe em 

Flom AugulI , 1991 10 July, 1992, for the purch ... of ramid cotlon dyed and polyeslerl ,iICose 

dyo:l Y'm, Ihe Respondent 'igned 18 Sales Confirm.tions with the Cllimanl Ihrough , blOker 

2 

(larned Lu Zhong ·yuan . According to thee s Confirmltions, there were cleven bills or ClIca 

,hipped 10 Cypru" among which fi'e bill' wilh. quanlilY orl81,91UI yard, >nd. lotal Y~ue 

of USD 139,140.81 ,hould be paid by lerm, of D/P, .. d 'ix bill' of 281,700 yard, iIld USD 

j('(I,Hl10 by D/A; Ihere wort another stvenl«n bi ll' of 990,150 yard, Wilh • 10llJ '~ue or 

USD 1,184 ,239.75 'hipped 10 New York, for which Ihe paymenllerms are by DIP" light. 

Anee the signing of the contraClS, the Claimant delivered al l the goodS accordingly; while the 

Re'pondenl only paid USD 50,000 and usn 45,)00 re'ptCtivdy for the good' in Cypru, under 

the terms or D/A. For the rtsl, the Respondent neither bought (rom the bltlK the shipping 

documenu ror the ,oo(h va..Jued USD 1,523,580.56 under DIP plymenlterms, nor pud Cor the 

goodS va.Jued USD 351, 1 1), )0 under D/A terms . Then on Sep. 2. 199) the two pUlies re.ached 

an agreement on unngemcnl or the paymtnt. The Agreement hild provided ror the encttime 

limit (or paymenl, butlhe Respondent still did not rulfill its obligltions of payment. Therdort, 

on May 5, 1994, the Cla.i milnt submitted its Application (or Arbilnlion to the Arbitration 

Commission. 

The Claimanl '''led: 

Though the Cllimlnl delivered all the goods in lccordance with lhe conlraClJ, the Respondent 

refused 10 accomplish iu obligations (or payment. The Agreement reac hed on Scpo 2, 199) by 

bOlh pUlit' ,tipulated Ihe following: wilhin 45 d.ys from the beginning of S'pl,mbtr 1991, Ih' 

Respondent should scttle alllhe invoices (or the goods kepi in Uml5Sol, Cyprus under the bills 

No. AIE92092, AIE92070, AIE92069, AIE92085 and AIE92lJ1; from Oclober II, 1991 10 

January 15, 1994, Ihe Rospond,nl ,hould pay foe aJllhe good' kepI in New York, i.e. USD 

100,000 must be plid [or <very I<n day" and at IWI USD 100,000 ,hould be effecled <very 

monlh; USD 41 5,08l.J0 under iliA l<rm' must be paid orr by the tnd of January 1994. The 

Agreement Spo:ilUy emphlliztd that the preconditions (or glving luch prererential prietS were 

only grounded on lhe Respondent's complete pe:rfonnance ror paymcnl1 within the time limit sct 

fonh in Ihe Agreement. Otherwise, Ihe Respondent must continue to observe til the obligllions 

or the originiJ conlncLS. However, the Respondent did not kctp ill promise. In spite such iUl 

'lleement existed, the Rupandcnt nOI only not efrected the plymenlS, but tlso collected ti l the 

loads only with the so<alled leiters or gUl11llloe issued by jtstlC a..nd wi lhoot the C1ajmllll'S 
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• . ~iSsiOn Uld sold out the goods. According 10 the Claimant, C1;Ctpl it is it confirma tion 10 Ihe 

l,inJI agreements signed by the Respondcnland ia bro\:er, Ihc ncw Agreement did not become 

,/fC'Clivc: as the preconditions of payment time table had not been c.w:eculcd. It is 51ill ihe originaJ 

"recmenl5 Ihal Can regulate: both putics (oc their righ ts af1d oblignions, and Ihe aff.Iics 

concerning the clum and arbitrat ion. The Claimant requested Ihill the Respondent should bear 

the liabilities for its breach of contr.lW. Arter the oral hearing WilS held,the Claimant submitted 

10 the Arbitral Tribuna l its Additional Statement md Expia.nations, in which il amended the 

onginal ubitration claims a.nd al the same time raised some new claims. So fu, Ihc Claimant's 

ubitrlliol1 claims are as follows: 

I. The Rcspondent shall ply 10 the CIa..im3flt the due payments for the goods, USD 

1,880,693.86. 

2. The Respondent shall pay to the Claim.tI1t the interest.s of the payments, and the intcu:SIS can 

be calculated" Ihe rale of 2% per annum, lOW led USD 121,365.29. 

1 The Responden! 1hall reimburi.(: the Claimant for the ba1ilnce loss of the above· said payments 

for Ihe good. USD 150,282.55. According 10 the Claimant, afi" the Claimant had .hipped the 

goods to Cyprus pursuant to the contracts, the Respondent rdused to buy the documents from 

Ihe bank and colltet the goods. In order 10 avoid the upamion of losscs, the Claimant resold 

Ihat 101 of goods at a lowu price, from wh ich the payment of USD 189,058.26 was taken back, 

and consequently " lUlled in a balance 10" of USD 150,282.55. 

4. The Respondent shaU compensate the Claimant for the wuehouse fee , bank fee and 

lIan.porution expense., towled USD 63,383.04. Those expense. were due to the Respondent'. 

nOi collecting the above·mentioned goods shipped to Cyprus, which made the goods kept in Ihe 

warehouse fo r a long time and caused some expenStl in the prQC.(ss of deaJing with those goods, 

including the warehouse fee of USD 42,383.04 paid for the first time and USD 21,000 for the 

wlIehouse fee paid the second time and other expenses. 

4 

• ) . The Responden t shall reimburse Ihe Claimant for the travel and accommodation expensts to 

,he United SUles and Cypru\, including USD 10,343.15 for going to the Slates to urge paym~nt 

In June 1991 and USD 26,932.57 for going to the Slates and Cyprus to urge paymen t and 

in\pc:ct (he gms (rom AuguU to Seplember 1991 . 

6. The Respondent 'h>l l pay for Ihc lawyer' s fee of USD 20,000 of the Claimant. 

R,guding the Cla.imatl! ' s afore.s.aid arbitntion cla.ims, the Responden t produced no ora.! or 

wrillen defense . 

II. Tribunal's Opinion 

I. The Price Payable 10 the Claimant by the Respondent 

According to Ihe Agretment reached in New York between the two parties of this case on Sep. 

1, 1993, wishing to get back the payments fo r the goods through amicable setUemenl, the 

Cllimant agreed to cut Ihe price. The precondition for the price cutting i. that the Respondent 

should implement the Agrument complete ly. The Tribuna1 thinks that since the Respondent did 

not k.eep iu promise to effect the paymenu in accordance with the Agreement, the Claimant's 

pramisc: for lowering the price for the shipped goods sha1J no longer be binding upon the 

Rtspondenl. Therefore, the Claimant is entitled to cla.im against the Re.spooden t on the basis of 

Ihe actually deli 'Vered quantity iiIIId the contracted price, and to request the Resp:mdent to 

reimburse for the due ,payments. 

The Tribuna1 asctrllins, Ihrough checking the shipping documents and reviewing the evidential 

m.itrill. IUbmille<l by Ihe Claimant, that the prices of the good. delivered to the Respondent 

by Ihe Claimanl are: (I ) USD 1,184,239,75 for the goods shipped to New York; (2) USD 

))9,340.81 for Ihe part of good, shipped to Cyprus 'under DIP lenn. of payment; (3) USD 

'60,4-13.)0 for the part of good. shipped to Cyprus under DrA term •. 
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~, abOve items Iculled USO 1.984,021.86 . The Claimiltll admiucd thoU it had already received 

.'" paymenll form Ihe Respondenl, lotalled USD 10l.330 (Um 45,360 + USD 17,910), So, 

,he R~lpondcnl still owed USD 1,880,69186 10 Ihe Claimilll alter dfecting Ihe afofCs.Ud 

payments . 

Aflte Ihe Claimant h~d shipped Ihe &oOOS 10 Cyprus punuanllo lhe contracts, Ihe Respondent 

rdused 10 pay 1I\d buy the documents for parc of the cugo under DIP krrns . In order to avoid 

"p""ion of Ihe 10m" Ihe C1aimanl r""ld th .. 101 of goods and look back USD 189,058.16, 

Whcn thii sum of money is subtracted from the lOW amount Ihal Ihe Respondent owed to the 

Claimanl, Ihe balance due is USD 1,691,635.60 (USD 1,880,693.86· USD 189,058.26). 

2. The Inl(eem of Ihe Goods Price that the Claima.nt ls Entitled to Ch.im (or 

According to the Tribunal's opinion, the ClaimlIll has the rights to .uk compensation (rom the 

Rupondent (or the inte rest loss incurred due to the Respondent' s derault in paymenl. The 

intcrests shall bc calculated hom the date when the Respondent began to have the obligation1 

10 dfeclthe payments to the dale that this amilnl award is rendered. And the interest rate rai~ 

by the Claimant is 2 % per annum. The method of calculations and the results are as follows: 

(I) For the goods delivered 10 New York , with the payment lerms of DIP, the Respondent 

should pay for it on the urivaJ of the goods at the port of destination. T,d::en April 1 S, 1991 as 

the averdge shipment date and lune I, 1992 a..s the avcrage arrival datc, the interests shall be 

c~cu l .. ed from June I, 199210 Aug. 3, 1995 when Ihis award is rendered, lolalled 11 59 day', 

ar,d 'he amounl o[ intereSls is USD 75,207.33 (USD 1,184,239.75 X 1159 days! 365 days X 

1'). 

11) For the goods shipped 10 Cyprus under DIP paymenllerms, the Relpondenl should errOCI 

Ihe payment on the mivaJ of the goods at the pon of destination. Taken May I, 19921$ the 

l'ftllge shipment due and June 1. 1992 a..s !.he average arrival date, the interests fo r the price 

'1Ille good, ,hall be calculaled from June I, 199210 Aug, 3, 1995 when Ihis award is rendered, 

6 

• 
lotalled 1159day'. The money due i, USD 236,010,&1 (Ihe price forthe goods deli<ered i. USD 

)39.340.81 . Ihe rc\Old price of Ihe goods USD 103.330). Therefore, Ihe inlmSls for il ,hall 

be USD 14,98&.30 (USD 236,010.81 X 1159 day.' 365 day. X 29.). 

(3) For Ihe good, deli'ered \0 Cyprus under 0//\ lerm, of paymenl, .. ken July I, 1992 as Ihe 

.weCilge payment date, the interem ShiH be ca.lcuhted (rom July 1, 1992 to August J, 1995 

when this award is rendered, thus totalled 1129 days. The amount o( inlerests is USD 28,484.41 

(USD 460,443.30 X 1129' 365 day. X a), 

The above-mentioned items of intere5tS amount to USD 118,680.04. 

J. The Expenses EHccl«i Duc to the Slorage of the Goods 

Aflcr part of the wgo to Cyprus arrived at the port of deninalion, the Respondent did not 

collcct the goods according to the conlrac15. The Claimant had to store the goods in the 

wlIehoul< and pay [or it. So Ihe expenses shall be bome by the Respondenl. Ilesides, Ihe 

Claimant had paid the transportation fee, banle fee and otller fees in handling those stocks , which 

shall be rcimbursed by the Respondent 10 the Claimant According to thc evidences prov ided by 

Ihe C1aim'nt, Ihose "'penlCs added up 10 USD 63,2l3.32 (Ihe warehouse fee for Ihe first lime 

USD 42,383.04 + tral\sporurion fee, bani. fee lJ\d the second time warchou~ fcc usn 
20,&70.28). 

4. The Balance Loss Claimed by the C1aimanl 

Regilding the balance loss claimed by lhe Claimant between the c.onlractecl price: for the part 

of good. shipped 10 Cypru, under DIP !elmS USD 339,340.81 and Ihe resold price USD 

189,058.26, for Ihe Tribunal has al reJdy supported the Claimanl that Ihe Respondenl should pay 

10 the Claimanllhe lolal price of that part 01 goods USD 339,340,81, Ihe Tribunal will nOI agree 

with the Claimant 10 claim again (or the balance loss . 
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5. The Trtvel Expenses to America of the CIOllmUlI 

With rcspc4:t to the 11'1",1 expenses of the CllimlIll for goi ng to Ihe United Slates and Cyprus 

to urge plyment and inspect the goods, the Tribunl1 (h inb !.hit it is lu.sonlble (or the 

Respondent 10 cornpenYIC the Claimant for the to and flO mvel and accommodation c~pef\SCS 

for two persons 10 the SUits ll\d Cyprus for one time. Billed on the (vidence submitted by the 

ClaimUll, the travel (1~nses of two persons (or to and rro joumey 10 the Olforcsaid Iwo 

countries is USD 9,443.50, accommodation fee USD 15,000, tDul led USD 24,443.50. 

6. The ClaimaJll'S Lawyer's Fee and Arbitration fee for This Cue 

According to the rectipt (or allomey't fee issued by 5hi Xin Law Office submitted by the 

Clumant, the Tribunal munLlins Ihal it is proper for the Respondent to tdmburse the Claimant 

for the lawyer's fee of USD 10,000 sp<nt in handling .this aIbitration me. 

The ubilI1tion fee (or this use shul be borne by the Respondent. 

III. Arbitral AWaId 

I. The Respondent sh.1I pay to the CIlimant tile goods price of USD 1,69 1,631.60; 

2. The Rtlpondent shill pay 10 the Claimant the interests for Ihe above-mentioned goods price 

of USD 118,680.1)1; 

3. The Respondent shall reimburs<: the Claim"" for tile Slorage fo:, Ir1J1spolUtion fee and bank 

f<e, toulled USD 63,25J.Jl; 

' . The Re.spondenl shaH pay to Ihe Cllimant for its travel eXpC:nses to America and Cyprus for 

(;1 "ling the p.ymenu and inlpcctin, the goods USD 24,44J .lO; 
r 
:-

" '" 
~ 
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• 
5. The Respondenl shall pay (oc the Clilimant 'slawyer's fee for handling this cue USD 10,(0); 

6. The "billilion fee for rhis we is RMB 146,321 Yu,", which shall be toully borne by the 

Respondent. This amount of money is SoCI oCf by the equaJ sum of money paid in advance by the 

Cllimlnl. Thus, Ihe Respondent should pay to the Claimant RMD 146.12 ( Yuan 10 compensate 

fOl the ubitl1tion fee paid in deposit by the Claimant. 

For Ine above items of payments, Ole Respondent should effect aJl the payments no laler than 

Sep. U, I99S. An interest calculiUed lilhe I4le of 810 per ilIlnum will be chuged from Scpo 

16,1995 to the actual payment dale iflhe Respondent fai ls to do SO wilhin Ihe SoCllime limit. 

This ubitraJ award is tina I. 

SlOmp of 

Ihe Arbitration Commission 

(sl>mped) 

Presiding Arbilr.lIor: Wang Jun 

9 

(signed) 

AIbilritor: Gao Fei 

(signed) 

Arbilritor: Wei Vao-rong 

(signed) 

Beijing, Augull 3, 1995 
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i!-'f l\l S 70 6 IJ 

!tiiE In ~iiE'A -n 1: 'I' Illlll~ j1 Po ~ i1t~ ~ 
~ tl: iiE iJ. iiE tHtJ fIJ ~ fa t$ fili ~ JIJ 1 &H, 'f' Iii ~ , 

~~ ~ ili .:::;AL+. ~ 
1lJil..2~IHI I' If\ \\~( 

. J} '{iW:;:~ ~ 

~~ 

People's Republi c o f China) 
Municipality of Be ijing 
Embassy of the United 
States of America 

5 5 ; 

I, J:,M:,fJ ,J, /?,c<"''I.. , Consul 

• 

of 
the United States of America at Beijing , People's 
Republic of China, duly commissioned and qualified, do 
hereby certify that Z/d"JJ;'iI../-C("{} ,whose true signature 
and official seal are , respectively, subscribed and 
affixed to the foregoing document , ",as on the ,J 7" day 
of . ~JI!".!II''- , 1945-, the date thereof, an officer of 
the Kinist~y of Foreign Affairs of the people's Republic 
of China, Duly commissio ned and qualified, to whose 
officia l acts faith and credit are due, 

IN WITNESS I(HEREOf I have hereunto set my hand and 
affixed the seal of the Embassy of the~State5 of 
America ~t Beijinq, Peo~le's Republic f Chi n this ~i'~ 
day of ''''l'i< ,.k,- , 19 " > . ---"--. c-' ______ 

~\0 -
Oanltl W. PlccU11 

Consul 
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ANUUI 

UNITED STATES DlSTRICfCOURT 
SOUrnElIN DISTRICT Of NEW YORK 
.' ._ •• _ •• • _. _., . _ _ • _'0" _ •••••••• • x 
ANI!UI PROVINCIAL IMPORT AND 
[)(fORT CORP., 

Petitioner, 

·a8~nst. 

HART ENTERPRISES INTERNA nONAL, 
INC., 

R.c<pondenl. 
· ················ ·· ···· ····· ···· · ·x 

Appeazan",: 

MEMORANDUM OPINION 

Richud V. Sin,ICIOn 
AviJh,h Avinl 
HEALY &: BAILLIE 
ArtorntYJ!or P,liliofltr 

Peter A. It:11\U 
BALLON ST'OtL BADER &: NAoteR, P.C. 
Anorlltys/or Rtspondt'" 

LfWl' A. KAPlAN, District Judge. 

96 Ciy. 128 (LAK) 

r This iJ a petition to conform an arbiOal award tendOO«! on default by the Chi .. 

lnteruatiorl1l Economic and Tnodc Arhltration Commi"ioa ("eIET AC') in B.iji"¥. China, .gainsl 

Han Enterprises International, Inc. C'Han"), a New York texrile purch,,.,. The 'pplicalion is 

broughl PIlI'JI"''' to the ConvenboD on the Recognition and Enforcement of Foreign Arbitral A.wards 

(UfO · ("OC~'f'nI .o--1 10 .. I-j~ ~h I!~ CrUlrd 1):..1.U tod lt c P~ ~lc', Jl, ~;'o(ic of ChiN l1C 

2 

.ignatoriCJ. HaI1 re,i!!. enforcemenl under Article V.I(b) +d V.2(b) of the Convenlion, which 

permit deniill of recocnil ion and enforcemeot wnert the r':lpc;odeol "",<1.$ not giveo prop.!r notite" 
I 

ofdle proceedings or \\-here recognition and enfOrcement W'O~d be contrary to the pubUc policy of 
I 

the stal. in which il h $Ough~ resptdivc!y-j 

facts 

Th, und<rlying conoo,,,,y arise, oul of the alleRed breach by Htrt of n .. ries of 

pw-tlwe contracts and 8 subsequcnt settlemenl.grttmenl Th~ back.sround is set OU! Ln more demil 

in this Court's opinion in Hart Mltrpruu /lI ttmtl(ionol. I~. \/, Anhui Provincial Irnpvrl und ~t l! 
,,~ 

E.rp<J,' Corp., 888 F. Supp. 587 (S.D.N.V 1995) and need nOI bt "pealed he". 19 
YJi,"PJ 

The arbitratiolli machinery WI! stt in motionoD May S. 199~. when Anhui Pro\1ncial ff· 
7t7 · 

Import and Export Corp. r'AMui") applied to C1ETAC for commencement of arbitration al';n51 7 71.-

Hart for bttach of contracl. The application was (onfumed on lune 20, 1994 .• t which lime 

CfETAC notili,d Hart of !he llbitration and requ,stC<l that It appoint an arbioOlor and ro<wud its 

statement of the case. Hart did not do so. In consequence, PETAC appointed an arbitrator on 
I 

lIart's behalf and conflftn,d tNl the tribunal !wi be,n constituted: 
I 

In Nov(lI1ber 1994, Hut sued Anhui and the utiOD was removtd 10 this COWl. AI 

ahoUI the same limo, CIETAe "'hedoied an arbittation hearing.in Beijin8 ror Februory 20. 1995 and 

so advised Han. HIlJ1 nllither responded nor appeared. 

On JanuOJ)' 21, 199;, AMui moved in thi5 Court to .tty 1Iart', .. tion pending 

arbitration in China. The moving plp.:rs conwned an afft.nnalion. I copy ofwbich is submined in 

lU(l:Q1 o(Ou: rrncci melior},. l latina 11-.1.1 th: ubitnltbn hcwr, p~"'I IJIl ' ly Khcdult.d fe l fc b:ua.r)' 
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20, 1995, had bo<n ~oumed bUI no new dolO seL (Sun Hong AfT. 119) ,,* courOl<, this Court 

on May 30, 1995 JI1IIICd Anhul'llppliution in subslMlce and mlettdjudgmenl dirocting the pam" 

to arbitrale in Beijing. Harl fnJ"priIU inl"fIOllonal. Inc" 888 r. Supp. 587. Si!lJ'ificandy, Hart 
2 
f1 "I ~ never ,oughla $IlY of!he arbilnltion proceedings ptnding resolulion of!he Utig.tion. 

~ 
l" Unbeblo\\nsl '" the Court, matr:n proceeded apace on the arbitratlon fionl..tillc lilt 
:: 

litle'lion \\-'IS pending. Given Han's claim that illlCl:cd notice oftbos: evenl.5. it is important to 

focus on 'he prtei ••• lalc of the mOld. 

According 10 Htrt'. Mr. HIlouluni.n, hc faxed a message to Mhui 0. or about 

Milch 29, 1995, while Anhui's motion WI! pending btfore !his CourL Th. lener pUlJ'On.d 10 

confirm an .greemenl by Han III "hall (i~] liligation againsl [Anhui] in the United SIlIeS." It then 

SI>IOd, "In con.idmtion, you willl"""nd your "bitr"ion case in China." (HIlourunian Aft'. 1 12 

8< Ex. B) As Mr. HDlOUnlJ1illn put il in hi. affidavil. b. WlOIe the I,lter betau", Htrt "wanled 10 

coru"", i~ belief thai Ih. initial aclion was 'holte<!' by vittue of the mol ion 10 ,I.y pending 

ubil"lion and Ihe arbi'"lio. bearing would obviously be Iil<ewisc 'hailed' lUllii afl'lYthe Court 

decided the motion ... " (Id. 1 III 

Anbui deruC$ receipt of the letter end the uutcnc.c of any aarwnent btlVl'ecr'I courucl. 

(Hong D.cI. 1 9; Singl."'n Ile<:1. ,,3-4) MOl<Over, there cl..,ly ~ some tension belwe<n th.le"'" 

and the affidavit . The formet pucports to confirm an agreemeDt between counstJ. The tiller 

indicol<' that Mr. HIloutunian sought Anhw', acqui.scence in his belieCIhn! th. mOlion 10 SlaY the 

< litigltion pending ber"", this Court OpeUled 10 .I!y bo.h 1IJ.litigalion Illd the arbitnliol1, which i. 

p 
a proposition rathu different from 60 agreement between counsei upon reciprocal stays. It i! 

~ CurlOW, mO(toVCf, that Han has not offertd an affidnvil of oounscl orlOY documentary proof of the 

~ 

~Dltnt ofwhJch Mr. Huoutunian . in bi.s letter. tn the lllt analysis. howC\ltr, tMquntioTU 

whether ihClC was ,uch IOllj!rtem<nl .. d vm.lhtl HII1I.nl such a len" are immaterial 10 the 

",olution of thi, mailer. 

On April 21, 1995, CIET AC ""t 10 Han, by fax and exPIOS' mail, a notice 

rmh.duMB the ftm ubilltltioo hearing fo~ Mr.y 21, 1995. (YUill Decl. 17) Hart mad. no m.ntion 

of this Dotice in iu paptrs resisting enforcement of the aYl-'lId on the ground of l.ac:k of notice. 

Non.thel .. ~ Anhui IUbmilItd. furtherdcciaration with "opy ofa fIX activity "pon indicating \h.il 

CIETAC lOnt I fax 10 HII1'. fll< oumber on April 22. 1995 as well as I c.opy of an .irw.ybill 

showing IhOl it ICDI I documenl 10 Hart on the ,ame dale. (YlI1J1 Supp. D.cI.) The fll< tctivily 

"pon ronfinn. thai. conneclion was made 1o. fa>< m",hioe that responded \\ith the fax n\ll1!ber Ih!I 

appears o. Htrt·,I.l1<dtead ond the airwiybill is properly ad<!rused. AI o,aI argumenl, cow",1 for 

respondtnt admiu.d thol Hart teceived and ignoroo ,he notice, the Ion" in the belie f lhat the hroinl 

would nol occur unlilthis Court ruled. 

The h.oting w'ol fo",'Ml before the ClETAC tribunal on May 23 . 1995. HAt1 did 

nolapp'ar. DocunlOn" Were submitted, though no "itnesscs W'IO called. (YUIll Oed. 18: Yuan 

Supp. Decl. f 2) Neither pany, how,ver, iniol11l.d ~lis Court of the arbitnl h.aring. Ac<ordingly, 

when this COIllI IOndettd i~ dtcuion on M.y 10,1995 cOll1pelling arbilnllion, il acle<! in th. b.li.f 

th:U 00 hearing yat had be,n "'Id. Accordingly, the judi'll,nl 'pok.lnfotlJr •. 

C On July 14. 1995. CIETAC notifi.d Hort, by fox and courier, oflht oondU<loflhe 

May 23 heariag. stot Anhui's (vidtntiary subrttissionJ, iUld invilcd Had to IiUbmit lDy opposition 

wilhi. nruen days. (Ywn Oed. ~ 9; YUlIt S,pp. Decl. 1ll Anhui hat submined • fax I<tivily 

rtpon evidencing 1 six page lrlnmussion on that dale to Hart's fax number lTId • cout'kr h .. -ccipl 
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rcn .. tiog .. hlpm •• "o Hart ooJuly Il, 1995.1Yuan Supp. Dec\. 1 4'" exhibits) Agoin, Hart Iw 

nol denied r«.ipl of1he<e materials.' Nevcrth<l.ss, Hart did nol r"JlO0d. 

On August 3, 1995, the tribunal e.nlettd the award berc in question ...... tucb Ultit1e~ 

Anhui 10 recover 11,819, 528 plU!! th.arbilraOon fee of 146..121 yuan, together v.ith inllte,t .t the 

ml, ofl pen:enl from Sepl<mbtr 16, 199510 the paymeol of the award. 

DlJcu.u;oll 

Article V.I of the Conven/ion prtvid" in pertinent part: 

''Recognition and enforcement ofth. oward lO.y be refused, al the "'IU<St of 
the p8t1y "lIairul whom it Is invered, only if that party furnish« 10 the compet.nt 
.uthotiry where the "cotnilion and enforwn.nt is sougbt, proof that: 

• • 
"(b) The P'rty '!lain,1 whom the .word i, invoked w .. not given proper 

notice of the appointmenl o(the arbitrolor or of the arbi"'tion proctedings or WI! 

oth.rmse \II\.bl.lo present his case . . . " 

Arti,le V.2(b) penni" deniol of ro:ognition and enfoltem.nl if ""h letion """Id be contrary 10 the 

public policy in che state where recognition end enforcement is JouShl. Hart here claims that it did 

not receive proper DOlict and, in consequence, that t~eo¥Ttition lIld enforcement should be denied 

011(1 .. both of these p: vi,iOns. ) 

r Article V.I(b) "e'SCl1ti11ly "",tiOM th, applicatioo of the forum '''Ie', standllds of 

du.l"ocess." Parso/IJ & Whlm .... e (Nus .. , Ca. v. Soci.It G,"tro/. ck L 'Indl/Srrf. du Papi" 

At 0,,11I8umen~ Han', ,0u.101 roprose",ed WI hiJ ,Iient could DOt find theu ",I"ri~' 
It its of'fiCX'l. bul admirted tbal it hid no buis for submlnillg IlIITtply P6per1 denying thtir 
<Hfi;lt 

• 
6 

(RAKfA). SO$ F.2d 969, 975 (ld Cit. 1914). Th, '0"' of due proces, i, no'l« reasonably ,,1,UIared 

to inform thi! ,esponrknl ofth, proc<eding and an oppor1Unity to be bwd. Eg., Mullan, v. C,,,,,af 

Hona,,' Bank & T,,,,, Co., ))9 U.S. 306, JI) (1950); J." D,mf Bur.ham Lomb", G,oup. Joe . 

995F.ld 1138, 1144 (2d Cir. 1993). 

Here, Hart quite obviously leceivc.d nOlice oflhe appoinnnmt of the ubitrllon and 

of the initio! Fehnwy 20, 1995 hearing date. W. know thll i, so not only bwuse Anhullw 

esl>blilhed that fact, bur btc.wt thOSt min .. , all '"'' rehoused belore this Courl in HM', prior 

action. Moreov .. , Mr. HaroUlUOi",,', . lIeged Man:h 29,19951"1", .."umirlg iu gcnuio,"ess, 

cvidencel his awareness of the arbiuation. 

Th: Court ~n:fore co"''' 10 question \luther Hart bad proper nolice of tire M.y 21, 

1995 houing, assuming Qrgu .. do thai il was entitled 10 ,u,h notice in view of its prior defauit in 

naming an arbitrator Mel 5ubmittin¥ a ~Utem.:n[ of its defense. Hart seeks to crtalc the irnpru.sion 

Ihat il did nOI by pointing to the ,ontroverted March 29,1995 Icttet, which 4I¥uably 5Uppurt,Ihc 

vi,w that the parties bad .greed to hold the "bitt,lion in .beyance pending the outcome of Ihe 

lawsuil or, II least, Harouruni .. ', be licfthat they had DOl thc pivotal facl iJ rial elET AC notified 

Hart on April 22, 1991 tbal lhe huring would go forward on May 23, 1995 and thai illa"r notified 

Hart ofwhal had uwpired On May 2) and g.ve it a lilt chance to put in. del' ..... II ha, produced 

evidence sufficient 10 raise I presumption that those notices were dl! liv Cled to Hartl Stc. t .g., 

ThcpfllSumption ann. wpon proofby I p.non with ptrlontl knowltdae of due mailing or 
oflho rouline prutl~ts ah a OfpniLation which, irfolloWtd I., " iven cue, wou ld hive 
resulted In due milling. Auumin,. a.s the Court d~, that tht surnmlf)' .iudJIDUl SUlld.,d 
govern I tl,i' 1I0tiOn, Rul< l6(.) "'lui", tlrat pelidoner "tablisb the r",.dalion for the 
pruumption by proof in tdmluible (om, I requiamenl which Is not mil by pctitioI'H.~·' 1 
PlPCri bCClltlse they rtly 00 htAl"U)' II l1t. ho .... cvtr. hu nOI objcdtd fA:! thh uidt"~( . A.s 

~ 
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Mtcul v. Co"'lntniai RtJourcu Co., 7 58F ld I II , 116-11 (2d Ci/. 1985). Hart has nol denied 

~"ipt of either of them. Accordinlly, \Wlatever Hart', belier nu.y hIVe. on MJn:h 29, 1995, 

it subsequtndy WIS""ti6ed tlw \he "bitnlion wo\lld ptot<td. It therefore b>d propet notic, of th, 

proceeding and. full opportunity to pm"'t a def.n... That it failed to do '0 i, no on,', fault but 

iuown. 

H.rI places much stock io the fact that AMui', U.S. cOWUtI,ubmi"ed a proposed 

fonn ofjM"""" in the prio, liligation on lune 5, 1995 and cOntSpondtnCC a few day, I"", after 

the arbitration h<oring aJn:orly had be,n held "I Beijiog, which co.woed I,nguage speaking o[th, 

Beijing .,bitr;>tion info/lira. The implication is that Anbui', counsel mi,l,d IW1 atId the Court by 

fal"ly implying thai 00 heil1ios yet had been held. 

That tht Court WIJ und~r a misapprehension is clear. Butlhtrc is no indication 

whate,"" th.t AMui', U.S. counsel knew in ..,Iy Jun. 1995 that Ill. "bilrltion hellling alreildy had 

occuned in Beijing. Surely thls would Dot bc.lht first occasionoD which a foreign puty, loclted 

tholl.land, of mil ... way aDd not eog".d in day·to·day inle/U~oru wi ~1 the U.s . I'gal system, 

f.iled to inform ill U.s counsel of III ",nt which. ",ith Ibe t<nefil of hind light, should have b"n 

communicated. Hart, howevtr. had no complTlblc basis for ignorance. Hart hid rece ived a notice 

in April steling that th, hearing would go fof\\1l1<l on May 23, 1995, but eltcled not to '"'nd. 

Mo,,,,V<r, eve. if Hart ll<ld be,. misl,d in JWl<,lbe nibunal i. July 1995 advised lIart of \Wla1 had 

ttanspiI,d '" the May 23. 1995 hearint a.'ld gm il yet another opportunity to pul forw.tl1la d,[cnst. 

Rule j6(e) dtrt eu tJ', wl ind ablen( iI motioll to tlrib or, at leur, tiraely objection. HII1 
hu v.-aived Iny Iud! objeo;lion. &11 !>rein/I" v. WLfldw~'J" Co. MtdlCDI efr., .11 fold 
lit , II~ (2d Cir.), wr. doni,d, 18-1 u.s. 961 (1911). ' 

IW1 el"'ted DOl 10 availltJeif O[~rtunity. In cons"luen<t!, th, question whetlt" the acr;on, 

and stal.m.nts of Anhul', coun .. 1 durinl th. pendency of tho prior litigatioD and in Jun, 1991, 

immediaJely th.rWler, misled IW1 inlo beliel'i.rtg that the IIbiil1!tion had Dot gon, fo!Wan! 

ultimately i. immaterial. 

I. th ... ci1<IIm.Iara., ,«ognidon and enforcement ofth' awanl is appropriate MIl 

would not off,nd the public policy oflhe United StaIU. Accordingly, the petition 10 confirm the 

Dwud ;s i ranted in oil rcspetIJ . 

SO ORDERED. , 
Dated: May 6, 1996 
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