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ANHUI
CHINS [NTERNATIONAL EcoNosic anh TRADE ARBITRATION Coataission ARBITRAL AWARD ﬂ-n
@E:ﬂﬁfclﬂmammmi
= N
-
pariuani b3 the aibatrilion claused l.':H'|l.|jr|u|'.|1hg|'|r I-Ft;‘ﬂ:ﬂ!l Confirmalions No. SZAIEIG0I,
ARBITRAL AWARD QIATEIOEY, FIAIEIO0M, ﬂn|ﬂM}Wll. SIALEIOLG, SIAIEIONT, SIAIEIMNE,

aIAIENDG, 92AIEI0NY, 71 MEIE]%g 'il'.'.u":gﬁl.‘.l'.l! singed by and berween the Clsimant Ayl

I'rl'l""ll"F"l| impar and Elp:;'ttﬂwlﬁl;ﬂ and the R::[u-hl Hiri Enl.:rpﬁu-i Ian'l, jhe

arstiration chausey m@_ﬂn_li&ﬁﬂu Coafiimation Mo, SIATEISE signed by and beiween

e Claimanl md_kﬁ!-{i"ﬂ Limited on July B, 1992 and ihe 5§ Sales Coafirmailons Mo,

Chimant: ANHUI PROVINCIAL IMPORY AND EXPORT CORPORATION FIAIEIOT, ?IJ‘{MH WIATEIS L, FIAMENSY, FIAIEIOSS signed by and between ihe
address: 13-16 F. FIMANCIAL RUILDING (laimani JﬂMm Trading 1ad. fiari Ang. 23, 1991 wa Mo, 77, 1990, which were all
156, IINZHAI ROAD meuj'_ﬂ{?fﬁ Respondesd wa effect the paymesti by ihe Agreement signed bersesn ihe

Climant jand ihe Respondess on Sep. 2, 193], and ibe writlen Applicalion far Adbsiraiion

HEIFEL ANHUL CHINA haetied by she Cliimant on June 18, 1994, Chisa niemational Ecoaomic and Trade

Fhisusn Commisnon (lotmeily samed the Foreign Beonomie and Tesde Adbibdies
Cammisticn of the Ching Countil fog the Pramotion af Intemational Teade, hereinafier rebemed
i 45 the Abiication Commipon] ook coprizasce of ihin arhilmison cate canceming ihe
pepmest dispules asiong from e above-meaSansd |B Sales Coaflrmations. This cise i

i 1 I5E Tk
Rrscndent: HART ENTERPRISES INT'I marribered GO4256

ddress: 526, TTH AVE.. 9TH FLOOR

NEW YORK, N.Y. |00]18 The Resposdent did not appoing an abilralsd withia the time kit set fanh by the Notsce of

U. S A, Adbarmiion afier signing she Acknowledpemest for Roceipn of that Notee and fis stuchmens

ervl by ihe Arbitration Commdssion, Therefore, sccording ta Aricle 26 of the Arbitralion Rules,

e Chairmaa of the Arbilasiaon Commission appainied br. Wel Yao-song as an arbitraios in

this € on the Resposdent’s behall, Mr. Wei Yao-iong, M1 Qo Fel appoinied by the
Chiirant and Mr. Jas Jit-hang, appeinied by i Chusmas of the Arbitration Commiviaon &

presiding asbitrator foo this case in accordence with the Ashisntion Rsfes, joiady formed ihe

Arbitrad Tribunal on fov. 1, 1994, Aller thal, since ihe peesiding arbitralod fiao Jin-heng werd

sbioad for & foeg period ad cowid mot continee with W trying of ks case, the Craliman of
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i arbuiration Commipion apposied bir, Wiag Jun ai ihe pregifing i-l"( Pettun 1o
apicle 30 ol the Atbitration Ruler. Mr. Wang Jun, M1 Gao Fei and Mr. Wel Yoo rong
cornnued 89 iry this case, (n Nov, 10, 17 and ln, T, 19573, ihe Respandent respectively
sigred Toe receipts of the Mosice on Formation of the Arbigral Tribunal and the Motice oa
prasge of Arbmratar seni by e Arblimison Commimion.

Oa Apel T, 1995, the Arbirados Commlitles wenl ba the Repondent the Motite for Ol
Hearing through fan ssd express mal, which notlied the Ecymndent to stiend the ol hearag
condutied by the Arbiiral Tibesal,

The Aitdiral Tribunal exsamined the Appincation for Arbitration swbmilied by the Clajmand, gnd

keld an coral hearing for this case i Beijing on May 13, 15993, The Chulmant wehl ily siomeys

i dend the hearing while the Respondent did not., The Arbiiral Trvbosal, in scoordasce with

Amicke 42 of 1k Arhimatics Rules, conductzd a defauli beaning. The Cludmasa'y altarmeyi ilasad

a detail for the facts of iy case, nd answered the questions pul forward by the Arbitral
Trbunal, Alber the bearing, vhe Cleimant submised | additonal comments 1 he evidential
dooements. The Arbitration Commidsion, by fun and express mail, notified the Beiponden) of

the condwct of the bediing, wenl io it (he Clabmany's addiheas] muerialy, und alsn requived the
R=pondent b0 glve 3 reply within & ctnudn time limil, b which the Respondeni gave Q‘
jeipoiie withim ke time Tl

Mew 1hiy cise i3 concluded, The Arkstral Tribunad, scceeding io Aricls -@A-hnmm
Rules, afier dicuizian, rendered a defaull award,

The: faces of chiy case, the Tribunal's apinion and the awasd %:.
*
I Facsi n$

Feom Augun, 1991 10 July, 1992, for of ramiel conien dyed and polyesier! viscose
dyed yarn, the Respondent signed 18 Sales OBnfirmations with e Claimast through a beoker

1

parmed Lu Thoag-yuin, Accniding mlht.; Canlifmatians, ihere weit elesen bilks of casge
yhipped b Cyprus, among which Tive bills with o quantity of 2891425 yardy sed @ inial vales
al UESDr 109, 340 81 sheubd be paid by seems of DVF, and sin B&lls of 781,700 yaeds and U50
£00, 440,50 by DJA; ihese were another ievenisen bills of r@m wilh & eilid wabwe of
USD 0,184, 139.75 dapped ia Mew York, for which | terms are by DVP ai gigh.
Aler ihe signing of the coairscty, ihe Claimany e goods accanlngly; while the
Respondenl only pasd LISD 40,000 xnd I.IE[I- Iy for the goods In Cyprs under
mqdert meither bosght from the bask the wisoing
1,529 580,56 wader DVP payment terms, eor paid for the

A term. Then on Sep, T, 159] the oo partiey sesched

S.AJTVIIN

e iermi of DIA. Fed the rest, the
dooements fof vhe goods valued
lu;dl walued USD 357,113, e

payment, The Apreement kad provided for ihe expel Uime

an apieement on arman [
Himit Far pym,% jpoadent 1ll 434 not Tulfill its chligations of payment. Therelnie,
i

o Muy 5, 1994 manl whmizsed ity Application for Arbilratica 1 the Arbiration

E'ummill'é

s led;

gh e Clasmant deboered adl the goods in sccondunce with ghe coatracty, the Reipondend
feied b3 accamplish ity obligations for paymest, The Agreesent tesched on Sep. 1, 1990 by
both parties stipulsted e following: within 45 dayy from the beginning of Seplember 159, the
Reapondent should seiide all the invoices for the goods kepd in Limasiol, Cypeus undes the bills
Ma. ATESNS?, AIES2070, AIES2069, AIES2085 and AIES213Y; from Ocnober 15, 199 1o
lunuary 15, 1994, the Respondent should pay for ail the goods kept in Mew Yok, i.e. USD
100,000 imeeia e paid for every wen dapy, and ot least USD 300,000 should be effacted every
month: UST 415,083, 30 under [VA ierma rait be pald off by the ead of farary 1994, The
Apreement specially emphutized thal the ecenditions for giving vech prefenential prices were
oaly prounded an the Respondest’s complese perfarmance for paymesis within the time Fimil sel
foerh fa the Agreement. Otherwine, the Respondent mwit contiaue 1o obierve all the ohligationt
ol the prigingd costracts, Howewer, e Retpondent did not keep s promise, [ spite wich o
ijrement exiiind, the Respondens not cely nol effecied the paymenis, bt aio collected all fe
Boeedt ouly with the so-called etters of guuraniee ittued by iiell and wilkoul e i |ndemaird "
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P and sald oul the goods. According to the Chmant, except it it 3 confiemation s jhe
ﬂ-iﬂ agreemesds ipned hy ihe Bespoadent und i1 hroker, the new Agpreemesd dd nok beonme
vt ¥ the peeconditions of payment time wble had nol been executed, [t is viill jhe argaal
greemenis that can regulate both partics for their rghty and chligasions, aad the wifairs
goacerming, the claiin and asbitrason. The Claimast eequested that the Resposdent should beay
e Fiabuities e its Breach of conracts. Afier the oral hearing was held, the Chiisan! wibmined
o the Arbabnal Trbeaal iis Adbssasl Sltement and Explusations, In which it amended gie
peiginal wrbiralion clismi and ai e Qme Gme ralsed some sew clims. So far, the Clatmaat'y
arbiiration claims are as follows:

I. The Respoadent shall pag i ihe Clidmant the dye payment for Be goods, USD
I 430,69 5

£, The Rewpondent shall pay 1o the Clabmant the interests of the payments, and the interesi ¢in
be calowluted af vhe rmle of 1% per ansum, iolalled LISD 121,359,345,

3. The Respandene skall teimburse ihe Clalmant for e balince ks of the above-said Paymzal
ot the poods LISD 150,287 55, Accoeding 1o the Claimant, aller the Clabmani bad m_;fﬂﬂ-
poods b Cyprus pursiant b ihe contracts, the Respondent tefused 1o buy the dq.;ugunu ]-[q-n
thee bank and collect the goods. In aider 1 avoid the expaniion of ki, Ih'!i:ﬂm:h'u: resold
that fol ef goods at & lawer price, from which (be paymess of USH tH,I]ﬂ'-l\ib_lkH taken back,
and consequenily pesubed in @ balaace boss of USD |99, 28255, N\

4. The Respoadent shall compenwie the Claimint {pr th\warchonse fee, bank fee asd
traiporttion expense, totalled ISD 6, 183.04. ThAtm hpestes were due 1 the Respenden's
ot collectisg the shove-mentionad oot u.igg.’!gmm.. which mads the goods kep! in e
wirehouse for g long mwum-mmg!ﬁln the process of dealing with tose goodi.
incloding the wisehousz fee of USQ ),jﬂﬂ paid foe the fiesl time aad USD 21,000 for ihe
warehous [ee paid the second Kime m?iﬁ:r EApAs

Whecanding o the Agreement reached in Mew Youk bebwees the two parties of thig case on Sep

fhe Respondest shall pebmbrstic fhe Claimant for the bravel and sccommedation expessas i
§

e United Siates and Cypra, becluding USD 10,343, 13 for going 10 the States 2 wige paymen)
# ané it aad LISD 26, 43157 lof godng Lo the iahd Cyprus 19 urge paymesi ard

japect (he guodi fram Asguil 1 Sepiember JH@

§ The Respandent shall gay fof the uwﬂr'j USD 20,000 of the Cladmant.

N

pegarding the Clamant’s |f|_:r-i:.iﬂ ﬁhlﬁium claimi, the Respondent produced no oml of

wiilllen delenie.

i, Tribasil's Opesion

L The, Frze Payable 1o the Cluimans by (he Respoadest

7. 199), wishing fo pst back the payments lof the goodd thiough amicable seithement, the
Claimam agreed 10 cut the price. The precanditson for the prce culling i3 141 the Reypoadesy
theuld implement the Agresment compleiely, The Tribunad thinks that since the Resposdent did
ral keep is proemise L effsct the payments bn aecocdance with the Agreemen, the Claimant’s
promitse lad |owering ihe price for the shipged poods shall no keager bz hinding epon the
Respondert. Therefore, the Claimant b entitled to clalm against the Respondest an the binis of
Wt acimlly defiversd quantity and the conlrscted price, and o request the Respondent 1o
Tenfibas 52 (o6 the dus paymenly.

The Tribunal ascerisns, thiough checkisg ihe shipping documents and reviewing the evidential
mtzrials subsminied by ihe Claissant, thil the prices af the goods deliverad 1o the Respandent
B the Claimant are (1) USD 1,184,209.78 for the goods shipped 1o New Yock; (1) USD
119, MOB1 for the pan of goody shipped to Cyprus undes DVP Lerms of payment; (3} USD
$60,84.30 foe the part of goods shipped o Cypres undes VA terms.
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mmimumﬂlﬁ LIS b S04 000 86, The Clalmast sdmmizd (ki i bid already receiveg
et payments foem the Eeipoadent, miafied USD 103,330 (USD 43,380 + USD 5797 5,
e Respondent sl awed USD | 380,690 85 10 the Cliimant afies elfecting the aforega

paymens

Adier ghe Cludmani hod whipped the pocsds B3 Cyprid porbesnl to the contracli, the Fllpmdngm
pefased lo pay and buy the documents for pat of e cargo wader DFP seeme. 10 esder b2 aveid
expansion of W botues, the Clasmant fesald that lol of goods and ook back LFSD 189,04878
When thin wem of metey iv ebtracied from (he iotal smount thal the Respandent owed o he
(lasmani, ihe balance dus |3 USD | 630 635,50 (LS00 1,080,695 856 - IS0 1A9,038.26)

I. The Inlgdeits of the Goods Price ihat the Claimand |+ Entiglad i Cladm lor

According 1o the Tribunal's opinioa, the Claimaat has (he mights to ayk compensasion fom e

Respandent foe the inierest loss incumed due ta the Betpondent’s defauly i payment. The o
inlcreuty shall be calculaied Trom the date when (he Regpondent began 1o have the nhlllanPL_.

ir effiect ihe payments b the date Bai this arbitrad award fs rendered. And (he Inienesl h
by ihe Classinl 13 1% per annum; The method of calculations a=d Lhe rt:ulLI.:.he'*.!'
-
{1} Fur the poods delivered s Hew York, with the paymeni mmmh.l;:ﬂ' The Hespoadent
ihoeld pay for it ea the wrrival of the goods at the port nrdeﬂﬂlllﬁlﬂiﬂ Apl 15, 1992 u
fhe average shipmesd date and June |, 1993 4 the averge W the eeerests shall be
ciloulaied from June 1, 1997 6o Aug. 3, 1995 when "‘l“\“' u?mdmn! lotalled 1159 days,
ard e amouni of inlerests i USD 75,0071 {L@.LHINH TS X 1159 dayal 368 days X
1%)
N D 5

Wi Fai the goods shipped 1o Eﬁﬂd‘h&ﬁr payment ieams, the Reipondent should effest

&t payment oa the armival of the goods at the port of destimiion. Taken May 1, 1952 i the

Frerage shipment dale and June |, 1992 as the awerage arrival date, ihe interents for the price

#lthe pondy shal be calculated from lune 1, 1992 % Aug. 3, 1995 when this award b rendered,

&

gotalied 1159 days. The money due it USDJH.ﬂIﬂ.ll{ﬁwlht poaeds delivered iy USD
1¥9, 14081 - ihe resald price of the poods LSO 10 k fore, the inlerestt for i thad|

se USDY 14,988, 30 JUSD 236,010.81 X 1159 dayi X 1%},

(1) For the goodt delivered va Cypus & terms of paymend, taken July 1, 1992 a5 the
gutnge piyment due, be |r|u:rtm calcelited from July 1, 1992 s0 Auguet ¥, 1995
when this vwand is lrﬂlug@m | V2R daya. The amount of isterests i S0 25 484 4]
[USD 460,441, 30 X 11397 10%days X 2%).

The m:-m:ﬁ?&ﬁ_ﬁm of interepts amount o LS00 11, 680,04,

1. TheEifemas Effecied Due to the Storge al the Uoads

.-.f‘ur part ol the casga 1o Cypres aimived il e por of deianiien, the Respundeni did nol

“%olbiect the poods eccording 1o the conimcts, The Claimant had 1o sinre the goods in the

warehouie and pay for AL So the eapenses whall be bome by the Bespardent. Dewadies, (he
Claimant had paid the irumpusiion (a2, bank fee and other Bezi in handling thoss siocks, shich
shadi be rebmbursed by whe Hespandent ta the Claimant, Accardeg fo the evdences provided by
thiz Cladmanr, those expenses addad up s WSD 63,253.31 (the warchouwe fee loc e fint ime
USD 4338304 + wrmeaporianion fee, bank e and ehe second Lme warchouss foe WSO
0,8M.1

4. The Bakance Loss Claimed by ghe Clalmant

Regarding the balance iass claimed by the Claimant berwesn the contracied geice for the pan
af goods shipped 1o Cypres wader VP terma USD 339, 140,80 and the resold price USD
|B9,058.26, for the Tritmsal has already veppanied the Cliimant that the Respondent should pay
i the Claimani the woiad price of tat part of goods USD 315, 340.81, the Tritmnal will pod agree
with the Chaimang 4o chaim again foc the balusce loss.
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§. The Travel Eapenses 99 Americs of the Clmmant

With respect so ihe pravel experes of e Cluimant for poing so the Usised States and Cyprut
W uige paymesd iad inipect the poods, ahe Trbunal thisks gt it it ressosable for jhe
Eeipondznt jo compeaiane the Climant for i w and fro travel and accommadation enpeases
faf two persons io ¥he Suried and Cyprus for aine me. Based on e evidence submitiad by ihe
Clamani, the (ravel eapentes of (we persons for 1o wad e jowrney 12 the afsrersid 1en
countied ds S0 9,041, 50, accommadation fee ST 15,000, totallzd USD 34 443,50,

b. Tkt Clumani’s Lawyers Feg and Arbisnooas Fee lar This Case

Actording o3 ihe reeeipl Tor amoeney®s (e e by Shi Xin Law (ifice cebaniited by e
Chairtinl, e Tinkunal makstalng that §i |y proger foe the Respoadent 1 isimbene the Clinsi
dor the lyspee’s Mo of USTH 10,000 spest in Rasdbing (his arbiirasion cuie

The asbinratesn fee fod this cate shald be barme by the Respondent
L Arial Award
I. The Repaedent sall pay ba the Claimast the goads price af IFEI_ZFL!-!-‘E.!MW'.

1. The H-upudm shill P o e Clamand ke inierdsia [q_m;*:}l!‘mnumﬂ Py prst
ol US0 118 680 04;

1. The Respondent thall pekmbiicss B tlumwy hurl.:: fez, iransportation f2g ard bank
ez, ioialled USD 63,253.37;

4

Y
A WlnwmmmﬂlpjInmChimhﬁwiummupmutu.ﬂmudEm'uifw

Wpag the papmesty and Inapocting the poods LISD 24,443 .50,

5. The Keyponden ghall pay for the Clabmant’y lywyer's @mﬂ; s case LSO 10,000

6 The arbivation fee for this case i RMD 14 » which thall be sotally borme by the
Reipondens, This smount of monty i et olf By the #qual sum of maney paid in advance by the
Clismant, Thus, ibe Responden Ao the Clabmani RMB 146,311 Yoin 1 compensaie
bt the arbisration fee paid i depSiNgyNbe Claimant.

For the above Nt u{ql}ﬂﬁ‘nu. ithe Responden] should efTect all the paymests 8o kier ias
Sep. 15, 1994 ﬁgﬁtﬂullltﬂ #l the puie of §% per posum will be charped fram Sep
16, 1993 b0 glagrfal Piyment due if the Respondent fails 1o 80 10 within the st time bimii

Thum,l;ud u5 finad
I Presding  Arbuimior: Waag Jun
Sump af [rgaed]
Aibirascd: Cao Fei
the Adtatrition Commission [epeed)
Arhibred: Wel Yao-fong
{itamped) [rgned]

Bejing, Mugus 3, 1955
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Feople's Hepublic (of Shinaj)
Hunleipallity of Behjifg -

Enbassy of the™Waited i
Srates of Aagryca ]
IA'ﬁMtul'll ‘L.-" Liceula Consul af

thq Un;tﬁﬁ States of Ln:rica at Beijing; People's
RepubiTEcf China, duly commissioned and quallfied, do
hlr:br certify that ZdiegFhlang , vhose trus signature
ficial seal are; nrapu-: ively, subscribed and
S Elxad to the foregoing document, was on the 7™ day
of desde= 1995, the dakte thereof, an offficer of
the Minkstry of Forelign MEfairs of the People’s Fapublic
of Chima, duly commissioned and qualified, to vhoos
officlal acts faith and credit are due,

IN WITHESS WHEREOQF I have heresunto set my hand and
afficed the seal of the Embassy of the d States of
Anorica at Beijing, People's Republic pf Chifa this 2474

day of ";T'L'"L' o 1E . e

Dandel W. Plecutn
Conyul
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\MTTED STATES DISTRICT COURT
EDUTHERH DISTRICT OF HEW YORK
T TR R R R R R R R |
AMHUT FROYINCIAL IMPOST AKD
EXFORT CORP.,
Pesilipget,
siuingt- B8 Ciw, 118 (LAK)
HART ENTERPRISES INTERNATIONAL,
Recpeadint.
B A e Y ER TR RN T AR LR o
MENMORANDUM OFINION
Appesrancey
Richard Y. Singletan
Ayvisheh Avind
Healy & BarLie
Adtaraeyy for Puinaser
Frier A, Lerper
Bavvos Stoil Bapik & Numen, P.C.
Amorsey for Rijposdind

Lowin A Karoan, Dinrigd Judge

| This by w paibtian b confirm s wSisal Weard endered on defind by the ol
Lizernational Exsaomic sed Trede Arbliraticn Commistion (CIETACT) in Baijing. Chine, sjeinit
Hist Enterprises Intéenational, [ne. (“Han"), s New Yaek textils pechases. The applitation is
brpught punuand i e Conventio on te Recogriton wnd Enfocement off Foreign Asbiind Awards

her 7 smvwrmd om ™)l bl St g Unlied Saten asd e Feegla's Pepable of Chsd it

1
sigratories. Harl resisty enfarcemen undes Article ¥ Iwﬁld % 2(hj of the Convemtion, which
permit desial of reeogrilion asd enfsreement whernihe repafidenl “ama nol givea proper nolice™
of & procendEags or wlure rekojriion el pfog et I|'l-l'.'l'|.|1-:l e conirary 1o the pablic policy of

the: sttein which It s sought, respeghveln ¥

Frecri
ThbwnBeelying contioversy erised oul of g wlleged bresch by Hurt ol o sres of
pricchuse coffagitwnd o subsequent senbemimi sgrtesent. The background is set out in more detail
in thfs Cowrt's cpizdon in Harr Eaterprises Ieoernational, faz v Awhsi Provieclal Mnpery and
Eapem Corp, BEEF. Supp. 37 (5 D MY 1995) and need not be repeated bere

1
The arbisrution machinery wan st in motion on My 5, 1994, when Akl Provinelal (4
%7

langpor und Export Corp. [*Anbui™) applied 1o CIETAC for tommencement of arbimarion aguins

Hat for breach of cantract. The application was canflsmed an June 20, 15984, & which limg
CIETAC notified Hart of the arbitration and requenied thal {1 appalnt an arbiusor ued forwand ity
wisbemeeni of the ensz. Hurt &id not do 9. In coapequesce, CIETAC mppointed an arbilniser on
Hast's betalf mad confirmed thas the iribuzal had been contiiuied:

In Howember 1994, Hirt sied Ankul and the aeties wis removed 1o tis Count. A1
shaut the same tima, CIETAC schedund e pehitration hearing ls Beijing for Febeuary 39, 1595 and
8o pdvised Hari, Mari neithes responded nor sppeared.

O Japuary 25, 1995, Anhui moved in this Court % slay Hant's action pending
arbitraifon in Chiza, The meving papers contalned an affirmaiion, o copy of which [ webmined in

ugypen of a presenl mallgn. patieg tal tht ifbiEation bearing prevesaly schedaled oo Febouary
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20, 1995, bad been adjourned bil s new date sei. [Sun Haag AIT. 9§ 1¥) I des coutve, dids Courd
am by 30, 1555 pramied) Andus's application in mubstance asd entered judgment directing the partien

o rbitaie in Beijing. Horf Enterpriser fniernotlonal Ing,, BEEF. Supp. 387, Sipnifcazdy, Han

" paver jgught @ sty of the asbitretion preceedings pending iesolotion o the lidigatlan

Unkelsownst in the Coun, manizrs procecded space on the whitration froot whilo the
Hepitbon was pending. Oiven Han's elaim dae B licked netice of those events, it i imponiant to
focies om thie preciss aiade of the regond,

According to Hen's Mr. Harsttunian, be faced & message 1o Ackal o or shout
Murch 28, 1995, while Ankui's matioa vad pending before this Caml  The letier pumoried 1o
candima an agreement by Hurt o "alk [ios] linigadon sgalnst [Ankul) inthe United States ™ |8 then
plated, "I consideration, ou will juspend yoor arbitsation case inChina™ [Haresnenien AT, ¥ 12

& Ex. B) As My, Herowfunian et it 0 b affidevit, b waoie ihe lofles becwass Hin “wmted lo

coafirm its beliel that the indtlal sction was Talted” by virme of the motion 1o stay peading.

ubltisliom and the isbitation beening would obidoanly be Fiewiie “halted" until .;,Iu-. Ul

ecided the motan . . " (i § 1) ‘\

Akl denbes reveiph of the letiey and the extitence Hmpwﬂhﬁﬁm:mt
(Hong Decl. 19, Siagheton Decl §] 3-4) Moreover, there cleary i some wasio berween the letier
and the affidevit The formes purporis 10 confinm in sgreemetd bepieen coinsel. The Laner
inicated that Mr. Hiroutunian sought Anha'y uqtﬂr.tw-inﬁlh:lid'ﬂulh motion {o stay the
Niigution pending befors this Court operaled 1 siag Besh the [iigetion and the arbisation, which is
& propoesition rather different fram sn agreement bebueen counsel mpon reciprocal sieys. B is

curious, mgqegver, tisl Hu has not effesd a0 efidevi) of counsel of sy docereptary prool of the

wummu.mm.mmm. Tathe busk amalytin, bowever, the guerkizes
whidher there was such an agreement ind wheihes Han pent such o lifier ace imeuteril 1 the
resalution of this mater. -

Oa April 22, 1995, CIETAC qﬁ)jgtﬁ fux and expoess mail, o notics
rescheduling the flem wiration hearing for May 23, I99X. (Yuan Decl §7) Hat made 0o mestion
of k44 notice In i papen nm;ﬁ;mr;mrm wward an B ground of lack of potics,
Huummm;ﬂp_}}:MUuml copy ol s fux actvity repon indicating at
CIETAC sent & fix 1 Han M cember on Ageil 22, 1955 st well a5 & copy of an sirsaybill
whowlng hai [ g€z ddcumest 10 Hut on the same dase, (Yaan Supp. Decl) The fus sctivity
repoi mﬂiﬂ@ll eonscclion wes mads fo a fax mechioe that responched with b fia nimbe st
appiry On Hart's |esiertiend and the ssnwaryhill is propesly addressed. A1 ool esgurment, counsel for
respondent ademitied that Hast recelved asd ignoce the nirce, the Lamer i the befief that the hearing
wanuld nol eccar unhl this Cott ruled

The hearing wesl [Greasd befoce the CIETAC tribural on May 23, 1995, Han &id
gal sppear; Documents werr submined, though o winesses were called. {Yuan Deel. §E: Yuen
Supp Deel. §2) Melthes party, haweves, tndomed thls Count of the srbiorad btaring A ccondingly,
swhen this Coumt pendsred it disclalon on hay 10, 1994 compedling asbismndion, @ acted &nthe belief
it oo hearing yot hod been hedd  Acceadingly, the judgment spobe fn funiro.

On Jaly 14, 1995, CIETAC netified Hart, by fax and courier, of the eonduci of ibe
May 23 hearing, seal Anhul's evidentizry subssssions, and inviked Hart 1o pébel ey appediion
within fifiees days. (Yuan Decl. §9, Youn Supp. Dieel 93) Anhish bas sobenitied o fay activity

regey dvidenting 3 aln page inmiseion on that date bo Haot's [ax number and o eoarier iR | G
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refiecticg n shiproent to Hut on Jely 1, 1993, (Yian Sepp. Decl T4 & exdiibits) Again, Haet has
pot demied recefpt of these matedels' Meverbelen, Hust did oot respoed

D2 August 3, 1995, the wribunyl exteed the wwind btie (o question, which entitle
Anh to recover 31,879,328 plus the arbiscation fee of 148,331 yusn, together with intsed o e

e of § percent feom Seplesaber 16, 1993 (0 the payment of e award

Diprugeisn
Article .1 of the Convenfion provides in pertinest part;
“Reengnivca and enforoement of the awaed eiy be nefesed, ol the requesi of

the party mgainst whee il | imvoked, only |fdet party farnishes 10 the compeient
nuthagiry whees the pecognition and enforcement 5 soughs, pesol tut

"(k)  The party aguini whem e swand i innvoked wia oot given peps

potice of the appoipiesent of the wrhisrmtor or of the whitathos procesdings or was ||

eiherwise wnable 1o present his cise . "
Artiche ¥ 2{b) permin denial of pecogration and enforcement if nch netion woold be cosfragy o tht
preblis palicy in de slate where secogrition and enfarcemcni in ssugh I[mlm!..tmjﬂ fi did
mod teceiva prepes otice and, b consequence, that recognitian aod enfocdgmeat oubl be denied
e boils of thess provinions,

Articie V.1 (b) “essenilally sancdens the appicitin of (he farus stare's standburds of
due procest.” Parvons & Phittemors Owrsass Co W 8leie Growvalr de L'induserly v Papier

AY gral argument, Hun's esisied represenied that bl clieat eoyld gt Find thess matarials
ot 48 ofien, bt mdmisiesd (hat it Rad me bain for cobe Meig yurmeply papsr deayleg thads

rd

- 6
(RAKTA). 08 F-30 965, 975 (3 it 1974 The oo of dus posessin b hasasbly coulaed
mh{umhmpﬂaud&pm:dlnIMunppumrtﬁhﬁhi E g Maliane v, Central
Huandver Bank & Truai Ca, 119 US 308, 113 {1959); Be Dresel Barnban Lonber! Groig, bat
535 F.d 1104, 1144 (24 Qi 1590
Here, Hlat quite obiaustfsectlvgd notice of e appainrmess of the rbiraton aad
al the inliinl Febeusry M, ﬂim-ﬂil.:. Wit knaw that [y 30 g oply hecssie Anhe ha
eqiakliched Hmhl:l.lmh\:iﬂ Uefise pitiery all were reheanied before this Coust in Han's prite
sction. Moreovgr, M Harutusion's ifieged March 9, 1995 lester, wruming it genuinesess,
svidences iy swapentss of e arblaradion
Thss Coun therefore eamed o guestion whether Hart bad proper sotice af the May 13,
I_‘ﬁ.i heiring msuming erparads that it was entitled 1o yuch rotice |n wiew of it peior defaedt in
rauriiag A acbitnnee and subsitiing o sisement of b defense. Ham soeks 1o cresse the mpreasion
rhat it did not by paisting oo the controventad March 29, 1999 leder, which anpubly suppors (ke
wie'w that thir parsies bad agreed to hold e mhication |n sbeyance pendug the oulcoms of the
kil o, v, Hansaunian's beliclthal they bad Bt the pivotal fazt b that CIETAC morified
Hari ca April 22, 1595 thul the bearing would go foewsd e bay 11, 1955 and dha it later patified
Haet of whai hd transpired on May 13 nd gave it @ lut chasce i put in o defierss. | hea produced

evidence sulficient 1o ralse & prevasption (hat those notlces wers Seliveed (o Hal! Ses e,

The prasamptios anani wpon pesal by & persen with perigaa] kaowlidgs of dus maling or
ﬂhmhﬁﬂu“ﬂﬂ“h.ﬁuugmﬂm
rebiulied bndboe mnlllag. Avsmmisg, it the Uoun docs, that e vummiry judpmont sasdand
geverni this wollos, Rade 6{8] rediilres it petianes eyiablin e fruedaiion for the
pieiamiplis by proof la sdmbdilile foms, § reguirenenl whish i mat mid by petiticoa’s
piers bersiti they sty on haray  Farg, bowever, baa nab objsrted to thln wobdesce M
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Jdeeinl v. Continnial Resourcer Co. TS F24 010, 01607 (24 Cle. 1963).  Hant has not denied

meteiph of ether of dherm, Actordinghy, whatever Hirt's belief may have oa March 29, 1995,
It vubeequesaly wis potified it $¢ whilcation woud proceed. | thertfore bad propes notice of the
proceeding and a Mull opportanity b present o definse,  That il fidled b do so s 2o one's fiuh ba

1 own,

Hunt places much sock b e fisct thar Anbai's U5, counsel wobaninied o propossd
form af jud prent in the peioe lifgation oo June §, 1995 and tomespondence & few duys luter, aber
the arbiiratios hearing ready bad bots held bi Beijing, which conteived lasgaage speiking of the
Beyog wbitration fn fre  The swplweation b that Anked's coonse] mualed Hadt and the Coart by
falssly implyisg i no hearing yel bad been held

That the Ceart was under @ misapprehension is clear. Bat thee i3 no indication
whateyven that Arded"s 115, cownst] leew in edaly Jurs 1995 thal the arbittion kearing slpesdy had
eccarped in Beijing. Suncly thés would et be ihe Eun eccuban an which o foreign party, locsied
thesaandy of miles sway and not eopaged in duy-to-day ieseractions with the U1S, legalayiens
fudled 8o inform its U5 counsel of s evest which, with the bengll of hisdughe, shasldlhave Been
communicated. Hart, however, had ao comparsbie basis for ignomace, Hutdudziohed & notce
in April sinting that the hearing would go forward on May 73, |53 50 gletted not v anead.
haswrver, vieh 1f Hlart had been mialed in Juse, e ribusad is Fy 199% advised Hart of what had

trenspaed ot the Muy 33, 1995 bearing and pave it mmﬁdw}bﬂw 5 pud Torwad & defnie.

Bule H(e) defocsi e wutved abiami 3 musien i prike or, ot leaat, Hmily abjsstion, Han
has walved sy mch shjgsiion. 5o Dyilimila v Fenchesler Ca Masical O, K11 F24

Haurt et £ to il sl of . In conesuents, the question whether the actiany
ind sudesnents of Anhul's counse] duing the pendency af the prior lisigetion snd in June 1995,
immediately thereafier, mislead Hast into balieving that. tha arbitration had wol gane ferveard
ulamusely iy lmmperial.

In these cincuenuttnoes, ecogdition hod enftevemeat of the swand is approprisie and
would not offend e pablic policy afibeUnhed Smes. Accoadingly, the pelition 10 confirm the
seaed Iy ranted in ol respt
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10E, V00 (2 Cin), ceri. dewied, 484 L1 S, 965 (1997), United S
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