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Hea ly&: Baillie, New York, NY 
8y: Andrew N. Krinsky . LeRoy Lambert. 
Alan Brutten. Brooklyn, NY 
By : Alan 8rutten . 

ROBERT P. PATTERSON, JR .• U. S.D.J. 

Pla i nt iff Ukrvneshprom State foreign Economic Enterprise 

' - USFEE"j petitions for e nforcement of an arbitral award (lithe 

Award ft
) rendered by the Internationa l Commercial Arbi tration 

Court at t he Uk r ainian Chamber of Commerce and Industry in the 

Republic of the Ukraine under the Convention on the Recog niti.on 

and Enforcemen t of Foreign Arbitral Awards (the "Convention" ) . 9 

U.S.C. §§ 201 et seq . Defendant Tradeway, Inc. (nTr adeway") 

r equest s that confi rmation of the Award be deferred pending: la) 

the disposi ti on of "radeway' s petition t o the Supreme Court of 

Ukraine to review and set aside the Award ; and (b) the resolution 

of an arbitration claim, in more than twice the amount of the 

award in Plaintiff's favor, now subj ect t o arbitration before the 

Internationa l Commerc ial Arbit ration Court o f the Ukrainian 

Chamber ot Commerce and Indu9t~y (the ·Counterclaim 

Arbitration· ) . USFES requests that j udgment be ente r ed upon the 

Award in the amount of $6 ,1 25,104 plua interest and costa . For 

the reasons stated be l ow, Plaintiff's petit i on is granted. and 

de fendant 's motion i s deni ed . 

Background 

USFEE is a Ukrain ian corporation with principal offi ces in 

Kiev, Ukraine . It was establ ished by the Ukrainian government in 

1993 as a trading company to sel l Ukrainian goods i n other 

count ries . Tradeway i a a New York corporat ion wit h officea at 

One World Trade Center, Su ite 4653, New 'fork , New York. At the 

time o f the events giving rise to this act ion, Tradeway was 

involved in the purchase of stee l and iron produc t s from various 

mil l s in the Ukraine for resa l e abroad. On or about June 22, 

1993, US FEE and Tradeway entered into a written contract , No. 

01/U~01 1 K (the "1993 Contract- ) . Ex. 1, Appendix t o Memorandum of 

Law of Tradeway, Inc. in Opposition t o Petition to Confirm 

Foreign Arbitral Award. ' Artic le 10 of the 199] Cont ract 

prov ides for the arbitration of di sputes by the Court o f 

Arbitrat ion at the Chamber of Commerce and lndustry o f Ukraine, 

I Re ferences to numbered exh ibits I ~Ex.·' wil l be to those 
exhibits included in the Appendix t o Memorandum of Law of 
Tradeway. Inc . in Opposition to Peti tion to Confirm Arb i tra l 
Award . 
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kiev (the "Arbi tral Authority" ' . Ex. 1 at 5 . On or about 

February), 1994 , USFEE and Tradeway execut ed a successor 

contract, Uo. 02/U-002K (t he "1994 Contract tl
) . Ex. 2. Article 9 

of the 1994 Contract simil ar ly provides fo r the arbit rat i on of 

disputes by the Arbitral Authority . Ex. 2 at 10 . 

In the fall of 1994, ~ di spute arose between USFEE and 

Tradeway with respect to the deliveries made under the 1993 and 

1994 Contracts. On Septembe r 29, 1994, Tradeway commenced an 

action i n the Supreme Court of new York, seeking damages from 

USFEE for breach of cont ract . I n response. US FEE invoked the 

cont ractua l arbitration clause and Tradeway discontinued the 

Buit. After meeting and coming to an understanding on January 

25, 1995, Ex. 4, the Cabinet o f Ministers of the Ukraine failed 

to determine export quotas, and USFEE repudiated the January 25 

agreement by l etter on February 1. 1995. Ex . 5. 

On March 31, 1995. USFEE initiated proceedings before the 

Arbitral Authority against Tradeway. for damages it claimed it 

sustained as a result of 7radeway'9 breach of the 1993 and 19 94 

Contracts . USFEE served Tradeway with notice o f the proceedings. 

Pet ition t o Confirm Foreign Arbitra l Award Pursuant to 9 U.S .C. § 

201 et seq. {-Petition to Confirm- ) at P 13. Both parties 

agreed on the arbitrator. Ex. 6 a t 2. The arbitrator held 

hearings on the matter and heard evidence from USFEE and 

Tradeway . Id . at P 14. On August 9, and a s amended on August 31, 

1995, the arbitrator awarded USFEE $ 6,125.104 . 55 plus interest 

and coste for breach of the 1993 and 1994 Contracts. Exs. 6. 7. 

J 

• 
On or about October 5, 1995 , Tradeway petitioned the Kiev 

City Court to aet aside lhe Award. Petition of Tradeway to Kiev 

Mu nic ipal Cour t "Ki ev Pet ition - at P 7 . On October 31. 1995 , 

Tradeway commenced an arbitration, which it ca lls a counterclai m 

arbitration, against US FEE with the Arbitra l Author it y . c laiming 

$14 .043 , 150 .56. November 12. 1995 Letter o f the Arbitral 

Authority. Tradeway asserts that the Countercl aim Arbi t ration is 

currently underway. Sta t ement o f Serge Ostrov i ch (M Os trovi ch 

Statement- ) at P 7. On December 1, 1995, USFEE pet it ioned this 

Court to conf i rm the AwaTd . On Decembe r 6. 1995, by Orde r to Show 

Cause. USFEE fUI-ther requested tha t this Court con fi rm the A.ward. 

enjoin Tradeway from concea ling, destroying. t ransferring or 

disposing of any property i n which it c l a i ms an interes t, and 

order expedited discovery. Both Tradeway and USFEE appeared 

before thie Court on December 12, 1995. at which time Plaintiff 

made an additional alternative request for an order directi ng 

Tradeway to provide security under Art i cle VI of the Convention . 

At the hea ring on December 12. 1995 , Tradeway acknowledged that 

it had sol d its asset s to Tradeway West, Inc. (-Tradeway West "), 

a corporat i on owned by one of its empl oyees . Tradeway agreed not 

to make any extraordinary payments and this Court granted 

Pla intiff discover y of any transfer of assets by Tradeway . 

On December 11 . 1995. the Kiev City Court dec l ined to set 

aside the Award . Ex. 13 . On December 22 ,. Tradeway petitioned the 

Supreme Court of the Ukraine for review of the Kiev City Court 

dec ision . Ex . 17 . The pct : tion is currently under consideration 
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• 
by that cour t. 

On December 28, 1995, the parties aga in appeared before this 

Court. At that t ime, the Court requested the parties to submi t 

addit i ona l briefs upon the issue of whether and to what extent 

the enforcement of the Award is barred by Convention, Art. 

VOllel, 9 U.S.C. § 201. 

Oiacuas i on 

r 1. Arbitra l Awards 

The Convent ion i s a United Uations treaty to which both the 

United States and Ukraine are signatories. The Convention was 

implemented in the United States by 9 U.S.C. § 201 et seq., and 

in the Ukraine by the Law of the Ukraine on International 

Commercial Arbitration . Under 9 U.S.C. § 203, district courts of 

the United States are given original juri sdiction over actions or 

proceedings arising under the Convention . Any party to an 

arbitration may apply to a dist r ict court for an order confirming 

an arbitral award within three years of the arbitral dec ision. 

Upon such app licat i on, a party seeking confirmation of an award 

must submit to the court the origina l award and the original 

agreement between the parties, or certified copies of each. 

Convention, Art. IV, 9 U.S.C. § 201. Pursuant to 9 U.S.C. § 201, 

- the court shall confirm the award unless it finds one of the 

grounds for refusal or deferral of recogni tion or enforcement of 

the award specif i ed in the said Convention.-

Art i c l e V o f the convent i on delineates five fa ctors which 

may just ify a court's refusal to recognize and enforce an award. 

5 

\ • (I ... ;1 It-~ .,,-AI I: 
, 9 U.S.C. § 201. Article V also provides two additional bases 

for re fu s i ng to recogni ze and en for ce an award in the event that 

-Ia) the subject matter of the difference is not capable of 

settlement by arbitration under the l aw o f that country; or (b) 

the recognit i on or enforcement of the award wou ld be contrary t o 

the public policy of that country . ft Id. 

r Tradeway asserts thre~ defenses in opposit i on to USFEE's 

Petition to Confirm Award : (1) the Award is not yet binding and 

1 The five factors undel' Article V are: 
la) The parties to the agreement refe~red to in article 
II were , under the law applicabl e to them, under some 
incapac ity, or the said agreement is not va l id under 
the l aw to which the par t ies have subjected i t or, 
f ail i ng any ind i ca tion thereon, under the l aw of the 
country where the award was made ; or 

(b) The party against whom the award is invoked was not 
given proper notice of the appointment of the 
arbitrator or of the arbitration proceedings or was 
ot herw i se unable to present his case: or 

(e) The award deals with a difference not contemp la ted 
by or not fa lling within the terms o f t he Bubmission to 
arbitration, or it contains decis i ons on matters beyond 
the scope of the arbitration , provided that, if the 
decisions on matters submitted to arbitration ca n be 
separated from those not so submitted , that part of the 
award which contains decisions on matters submitted to 
arbi tration may be recognized and enforced; or 

(d) The composition of the arbitra l author i t y of the 
arbitral procedul-e was not i n accordance with the 
agreement of the part i es, or, failing such agreement , 
was not in accordance with the law of the country where 
the arbitrat i on took place; or 

te) The award has not yet become binding on the 
parties, or has been set aside or suspended by a 
competent authority of t he country in which, or under 
the l aw of which, that award was made. 

Convention, Art_ V, 9 U.S.C. § 201 . 
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final under Ukrainian law (Convenlion. Art . VI1) Ie); (2) the 

Award shou ld not be recognized and enforced by this Court even if 

a Ukrainian Court refuses t o set it aside because the arbitt'ator 

refused to hear and consider relevant and ~aterial evidence 

presented by Tradeway (Convention. Art. VUllb); and (3) 

recognition and enforcement of the award would violate the public 

policy of this count l~ (Convention, Art . V(21 (bl). Answer to 

Petition to Confirm Arbitul Award Pursuant t o 9 U.S.C. §§ 201 

ct. seq. '''Answer to Petition") a t PP 19-21. 

Article VI of the Convention, although no t raised in 

Tradeway's Answer to Petition to Conf irm Award, provides a final 

basis for dec lining to recognize or enforce an arbitral award. 

Article VI states that - if an application for the setting aside 

or suspension o( the award has been made to a competent authority 

referred to in article V(lI (el, the authority before which the 

award is sought to be relied upon may, if it considers it proper , 

adjourn the decision on the enforcement of the award and may 

also, on the application 0: the party c laiming enforcement of the 

award, order the ot her party to give Imitable security." 9 U.S.C. 

§ 201. 

r USFEE has submitted to the Court certified copies of both 

the Award and the 199) and 1994 Contracts. Pursuant to 9 U.S.C. 

§ 207, this Court must, therefore, confirm the award unless it 

concl udes that one of the asserted defenses is val id, or chooses 

to adjourn its decision under Article VI . Before addressing the 

Court's disc retionary powers under Article VI, it is necessary to 

7 

• 
analyze each of the Article V defenses i n turn. 

r 2. Binding Effect of the Award 

Tradeway asserts that the Award is not binding on the 

parties under Ukrainian l aw. As of the date of Tradeway's Answer 

to Petition to Confirm Award, i~ appeal of the Award was still 

pending in the Kiev City Court. Answer to-P.e_Li-t.-ion- PP- 18, 19 . 

Tradeway claims that the effect of the Award was suspended by the 

Kiev City Court pending its dec ision on Tradeway's Petition to 

set aside the Award. Following the Kiev City Court's rejection 

of Tradeway's petition, Tradeway filed another petition with the 

Supreme Court of the Ukraine. Ex~~7~ Tradeway's present 

assertion that the Award is not binding rests upon this appeal. 

Article VO) (e) addresses the binding effect of arbitral 

awards under the Convention. A court may decline to enforce an 

award if: 

9 u.S.C. 

tel The a ..... ard ha s not yet become bindjng on the 
part i es, or has been set aside or suspended by a 
competent authority of the country in which, or 
under the l aw of which, t hat award was made. 

20 1 . Tradeway argues that the A·,..rard is not binding 

within the meaning of the Convention because it may be set aside 

by the Ukrainian Supreme Court. While conceding that there is 

not an - automatic~ stay of enforcement pending such review under 

Ukrainian law , Tradeway points out that the Ukrainian Supreme 

Court has discretion to grant such a stay, and that Tradeway has 

requested that it do ao. ;!Affidavit of~AndFew-N?-~a~y-in 

-9ppo!li-ti-orH::o-Pe-t-i-t.i.9R-t--e-€on-f i r-m Fore i gn- Arbi tl a 1 A_dIu 

-t"1rrtn.ky-A-f-f " P 4 j·bl . he only support Tradeway provides for 
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• 
this c laim is the testimony o f its lawyer , Mr. Serge Ostrov i c h . 

lAnswer to Pet i t-ion to- Con'fi-rm at P 1-9. 

US fEE maintains that under Ukrainian law and the contracts 

between the parties . an arbitral award is final and bi nd ing. 

USFEE refers to the Law o f Ukraine on Inter national Commercial 

Arbitration, Art icle 3511) o f which states that -An arbit ra tion 

judgment, irrespect i ve of the country where it has been awarded, 

shall be recognized as binding. II ~leintiff' 6 Su.pQ..lement--al 

Stilt-ement--a t-17 . S im ilarly. Sections 10.1 and 10.2 of Art i c le 

VI. Recogni tio n and Enforcement ot an Arbitral A· .... ard . of the 

Rules of the International Commercial Arbitration Court at the 

Chamber of Commerce and Industry of Ukraine, also supplied by 

r ,llaintiff. provides, in perti nent 

Arbitration Court shall be final 

part, 

" land 

that ~an award of the 

-an arbitral award shal l 

be recogn i zed as binding . , Ph int iff' 9 Supplementai-St.atemen 

1-4 .1 Additionally, the 199) and 1994 contracts both contained 

clauses r ega rding the finality of arbitral awards~ 

{ The bindi ng effect of an arbitral award is well established 

in the American courts. See , e.9., James Richardson &. Sons v. 

H.E . Hedge r Transportation CorD., 98 F.2d S5 (2d Cir . 1938) , 

£U.L denied, 305 U.S. 657, 83 L. Ed. 4 26, 59 S. Ct. 357 (1 938 ) 

(acknowledging that the awards of arbitrators are final and 

t 

J Article 10 of the 1993 Contra.a-t"s tates that -the awa rd of 
the Court of Arbitration shal~e Tinal for both parties.- Ex. 1 
at 5. Similarly, Artic le~ of the 1994 Contract provides, in 
pertinent part , that - the award of ARBITRATION shall be final and 
binding on either PART~- Ex . 2 at 10 . 

9 

• 
binding); Blue Tee Corp. v. Koehring Co., 808 F. Supp . 34 3, 346 

IS.D. N.Y. 1992) (recognizing the authority of arbitrators o f the 

American Arbi t ra t i on Assoc iation to render final and binding 

awards that are enforceable in a court of competent 

jurisdiction); Fertilizer Corp . of India v . ICI Management. Inc . , 

517 r . Supp. 948, 957 (S.D . Ohio 1981) (conclud ing that an 

arbitral award t hat was before the Indian court s for review was 

nonetheless binding and en forceable) . As the court in Fe rti lize r 

Corp . o f India recognized : 

The award will be considered -binding- for the 
purpose of the Convention if no further recourse 
may be had t o another arbitra l tr ibunal (that is , 
an appeals tri bunal). The fa ct that recourse may 
be had to a court of law d016 not prevent the 
award from be ing ~bindin~i - / This provision should 
make it more diffi cult fo t an obstructive loser to 
postpone or prevent enforcement by bringing, or 
threatening t o bring, proceedings to have an award 
set asi de or suspended. 

517 r. Supp. at 957·958 (quot ing Gerald Aksen, Ameri can 

Arbitration Accession Arri .... es in the Age o f Aquarius: United 

States Implements United Nat i ons Convent i on on the Recognition 

and Enrorcement o f For e i gn Arbitral Awards, ) Sw. U. L. Rev. 1, 

11 (1971)). 

Tradeway's most recent submission to th is Court concedes 

that there is no -automatic k stay of enforcement pending Supreme 

Court review under Ukrainian law . Krinsky Aft . at P 4 (al . 

Tradeway argues, nonethel ess, that the Ukrainian Supreme Court 

has discretion to grant such a stay, and that the e ffect of t hi s 

power is to undermine the :i nality o f the award . ld . 

In response t o Tradeway 's assertion that the Ukraine Supreme 

10 
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• 
Court's di scretion to grant a stay underm ines the finality o f the 

Award USFEE of fers a letter from the Deputy of the Chai r man o f 

the Supreme Court of Ukraine which states that - in accordance 

with the ex i sting ci vi l -procedural l egislation of Ukraine the 

applying o f such kind o f P~t ition does not suspend the execut ing 

o f the Award . · -lUaint-i.U· s Supplement.al Statement_. This 

statement . in conjunct ion 'lij th USFEE' 6 nume r ous r efe r ences to 

Ukrainian and United State3 law supports the conc lusi on that the 

Award is bind ing and final under the Convention. 

3 . l nadeauate Opportunity t o Present Defense 

Ar ti cle VOl (b l of the Convention empowers a court t o 

refuse to recognize and enforce an award if -the party against 

whom the award is invoked was not given proper not i ce o f the 

appointment of the arbitrator or of the . ~rb i tration proceedings 

or was otherwise unable to present hi s case. - 9 U.S .C. § 201. 

Tradeway c l aims that denial of confirmation of the award would be 

appropr ia te because the arbi t rator refused t o hear and consider 

relevant and material evidence presented by Tradeway. Answer-to 

Pet i t -i-on-at-lL2O;i 

~econd Circuit haG concluded that Artic le VOl (bl 

-essentially sanct ions the appl i ca t i on o f the forum state's 

st andards of due proceS9t~l par8ons & Whittemore Oversea s Co .. 

Inc v . SocIete Generale de L'Industrle du Papier (~KTA) 508 

F.2d 969, 975 (2d Cir . 1974); Bee also, Iran A.ircraft Industries 

y AVCO Corn., 980 F.2d 141 (2d Ci r . 1992) (- the fundamental 

requirement of due process is the opportuni ty t o be heard 'at a 

11 

• 
mean ingfu l t i me and a mean ingful manner.'·) ~. at 146 (quoting 

Ma t hews v . Eldridge, 424 U.S. 319 , 333, 47 L. Ed . 2d 18, 96 S. 

Ct. 89] , (quot ing Armst r ong v. Manzo, 380 U.S . 545 , 552, 14 L. 

Ed . 2d 62, 85 S . ct. 118711 . A.ccording l y, in order to invoke t he 

Article VOl (bl defense, Tradeway must es t ablish that it was 

denied the opportunity t o be heard at a meaningful time or in a 

mea ningful manner. 

USFEE asserts that it duly served Tradeway with notice of 

t he proceedings. Petition (0 Confirm at-~13 . Tradeway does not 

contest t h is claim, nor does it deny that it appeared before the 

arbitrator ~and attempted ~o defend itself agai nst the Claims on 

their merits .' M5wer ~o Pet-ition- at P 13 . Instead, Tradeway 

asserts that the arbitrator refused to hear and cons i der r e levant 

and material evidence it presented. lQ. at p ~O: Specif i ca lly , 

Tradeway contends that the arbi tra t or incorrectly considered 

USFEE c la ims under the 1993 Contract, because those claims were 

timebarred. Os~rovich Statement at~ 8. Tradeway admits, 

however . that its representatives objected to USFEE 's submission 

of c l aims under the 1993 Contrac t and that the arbitrator 

rejected its objection and a llowed USFEE's claim. Kiev Petition 

at P 5. 

Tradeway also objects to the arbitra t or's dec is i on to reject 

claims alleging breach of contrac t by USPEE . Tradeway admits 

that it asserted and presented evidence concerning claims for 

$14, 000,000 aga i nst USFEE, but contends that t he arbitrator 

- fa i l ed t o take them into consideration.- Ostrovich Statement at 

12 
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P 6. The award has been c3refully reviewed and no such 

determi nat i on is reflected in it . Furthermore, paragraph 5.11 of 

the Rules of the I nternational Commercial Arbitration Court at 

the Chamber of Commerce an1 Industry of Ukraine provides for a 

specia l procedure for the filing of a counte rclaim. SWorn 

statement~alery Klochek Pursuant to 28 U.S .C. 1746 in Support 

of Petition to Confirm Award 1"K l ochek Statement') at P 4. The 

Defendant chose not to fol low these procedures, and thus has no 

claim of being denied an opportuni ty to present its c laim in a 

meaningful ma nner. See [raJ Aircraft Industries v. AVeQ Corp., 

980 F.2d 141 12d Cir. 19921 1..[ 

4 . public Policy 

Article V(2) (b) of the Convention allows a court to refuse 

to enforce an award if "thp. recognition or enfor cement of the 

award would be contrary to the publ ic policy of that country.1 9 

U.S.C. § 201 . The court in Parsons & Whittemore concluded that 

the history of the Convention indicated that the intention of the 

Convention was to construe the publ ic pol icy defense narrowly: 

-enforcement of foreign arbitral awards may be denied on this 

basis only where enforcement would violate the forum state's most 

basic notions of morality and justice.- Parsons & Whittemore, 508 

F.2d at 974. 
r 

Tradeway asserts that the Award should not be enforced 

because it -i s contrary to the public policy and law of the 

Ukraine . . . as well as of this country.· Answer to Petition at 

P 21. Tradeway concedes that it has not provided substantial 

13 

• 
elaboration on this point, claiming that it has not had time to 

investigate and review the documentary record of the arbitral 

proceedings. Krinsky Aff. at P 5. Tradeway suggests that the 

following circumstantial evidence prov ides a basis for its claim: 

(a) recent political changes and turmoil in the Ukraine; (bl the 

arbitrator's al l eged misapplication o f Ukrainian law regarding 

the statute of limitations on arbitral claims; and (c l the 

arbitrator's fa i lure to mention the sett lement agreement of 

January 25, 1995 and his refusal to cons ider evidence of 

Tradeway's counterclaims . Id. 

Insofar as Tradeway seeks to invoke an Article V(2) (bl 

defense on the basis of the public policy of the Ukraine. its 

claim fails. Article V(21 (bl refers to the public policy of the 

forum state, the state in which recognition and enforcement is 

sought, rather than to the state in which the award was 

originally rendered. Parsons &: Whittemore, 508 P.2d at 974. Nor 

do any of the fa ctors asserted satisfy the narrow scope of the 

Article V(21 (b) defense under united States public policy. The 

factors set forth, while claiming a misapplication of Ukrainian 

law, do not amount to a violation o f the "most basic notions of 

mora lity and justice. 1 14. 

5. Article VI of the Convention 

II.rticle VI of the convention provides: 

If an application for the setting aside or 
suspension of the award has been made to a 
competent authority referred to in article V(l) 
(e), the authority before which the award is 
sought to be relied upon may, if it considers it 
proper, adjourn the decision on the enforcement of 

14 

)::. 
:JJ 
~~ 
:ti~ 
:bS1 
:j<: 
O~ 
<::j 
:JJO 
!B~ 
0 ..... 
:JJ 
"'-I 

" 

 
United States 
Page 7 of 17

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



o , 
00 

" !: .... 
~ 
~ 
to> 
C 

~ 
'" 2 
r 
" ~ 
-< z 
!" 
~ 

< p 
:-,. 
~ 

• 
the award and may also, on the application of t he 
party claiming enforcement o f the award, order the 
other party t o give suitable security. 

9 U.S .C. § 201 . Artic le VI has been construed t o grant courte 

·u nf ettered discretion~ to adjourn pending the ou t come of an 

application to aet aside an award in the country in which it was 

issued . fertilizer Corporation o f India, 511 r . Supp. at 961. 

Tradeway contends that, pursuant to Article VI. the Court 

shou ld adjourn dec ision on confirmat i on of t he award pending 

review by the Ukraine Supr~me Court. In applying Article VI of 

the Convention, it is i~portant to consider the purpose and 

intentions of t he Convention. The Supreme Court explained in 

Scheck v ALbecto ·Cu Lver Co" 417 U,S. 506, 41 L. Ed , 2d 270, 94 

S. Ct. 2449 (19741 , 

The goa l o f the Convention, and the principal 
purpose underlying American adoption and 
implementation of it, was t o encourage the 
recognition and enforcement o f commercial 
arbitrat i on agreements in internationa l contracts 
and to unify the standards by which agreements to 
arbitrate are observed and arbit r al awards are 
enforced in the si gnatory countri es. 

ld. at 520. The ~ Court a l so noted that : 

A parochial refusal by the courts of one country 
t o en f orce an international arbitration agreement 
would not only fru s trate these pur poses , but would 
invite unseemly and mutually destructive jockeying 
by the parties to secure tactical li t igati on 
advantages . 

lQ . at 516-517. These goals are not served by allowing 

defendant s to avoid a judgnent through obstructive l itigation. 

As the court noted in Hewl ett - Packard Co .. Inc . v . Berg, 61 r.3d 

101 11st Cir. 1995) , -t he risk that the power t o stay could be 

15 

• 
abused by disgruntled 1 itigants ... argues more for a caut i ous 

and prudent exercise o f the power than for its e limination.- 19. 

at 106. 

(- Throughout these proceedings, Tradeway has been unwilling or 

unable to substantiate the c laims on which it bases its appeal. 

Many of Tradeway's c l aims are substantiated only by the 

representations of its l awyers. In one instance in which 

Tradeway does r efer specifically t o Ukraini an law, it has 

provided a translation that exc ludes a phrase criti cal to the 

• construction of the provision . t Coincidentally , the alleged ly 

inadvertent exclusion removed language that appears to be harmful 

to Tradeway's claim. Klochak Statement at P 5. Furthermore. 

Tradeway's cla i ms have changed over the course of this action, to 

the extent that it i s ofte n difficult to ascertain prec i sely 

which defenses Tradeway is setting forth. These fa ctors 

undermine the l egitimacy 0: Tradeway's claims . Rather than 

contesting actua l harms, Tradeway appears t o be seeki ng a legal 

basis for avoiding the effect of the Award. 

Following the commencement of t his act i on. i t was revealed 

that Tradeway has ceased doing business, and that by agreement 

da ted August 7, 1995 (the -Asset Purchase Agreement - ), a newly 

formed corporation, Tradeway West , Inc. ("Tradeway West - ) 

I Article 71 of the Civil Code of Ukraine sets the statute 
of limitations at one.,....year for bring,ing causes of action of state 
organizations, collective fa r ms cooperatives and other public 
organizations t9Y~ch other . Klochek Sta tement at P S. Tradeway 
submitted a transl ation of this provision that exc luded t he 
phrase -to each other -. ld . 
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• 
purchased Tradeway's assets and liabilities. Ex . 9 . Although 

dated two day6 be fore the Award was rendered, the Asset Purchase 

Agreement was in fac t executed in mid -September of 1995 . 

Tradeway West was not incorporated until August 24, 1995 . 

supple~tal Affidavit of vladimir Syelski in Opposition to 

Petition to Confirm Arbitra l Award ' -Sye l ski AfC.H) P 3. 

Tradeway provides affidavits of the parties involved in 

negot iating the Agreement to subs tantiate thei r c l aim that s uch 

negotiations commenced well before the award was granted, but 

that the absence of cert a i n parties during negot iations delayed 

fi nal execution of t he transaction. Statement of Robert G. Shaw 

in Opposi ti on to Petition t o Confirm Arbitral Award I MShaw Aft. · ) 

PP 2-5, 7 . Such s t atements are not convincing, Bince the Award 

indicates tha t the arbitrator was making progressive decisions on 

the issues raised during the course of -the arbitration . Tradeway 

was thus aware o f the probable outcome of the arbitration before 

the Award was rendered. 

The purchaser of Tradeway 's assets and liabilities , and the 

President and sole shareholder of Tradeway West, is ~lr . Vladimir 

Syelski. Mr . Syelski was employed by Tradeway since 1992 as the 

corporation 's contact person in Ukraine and Kazakhstan. Syelski 

Aft . P 1 . Mr . Syelski c laIms that he began negotiating with the 

President of Tradeway, Mr . Yuri Or likov , to purchase Tradeway' s 

shares in early spring of : 995, prior to rece iving not i ce ot the 

commencement of arbitra t ion . 12. P 3. He further claims that his 

attorney suggested that rather than purchasing Tradeway, he form 

17 

• 
a separate company and pur~hase Tradeway's assets and 

liabilities . }g. The t wo parties a lleged ly reached an agreemen t 

to this effect on August 7, 1995. The Asset Purchase Agreement 

was executed in mid - September.~ . In October, Mr. Syelski filed 

the so- called counterclaim arbitration in Tradeway 's name. , 
Despite assert ions that negotiations of the sale began 

before they received official not ice of the commencement of 

arbitration, Mr . Or li kov has admi tted that USFEE had expressed 

it s intention t o go to arbitration as earl y as 1994 . Orlikov 

Deposition o f December 19, 19 95 (MOrlikov Dep . ") at 107-115 . 

Mr . Orlikov further admi t s in hi s affidavit that he was willing 

to concede to the sale to Hr. Sye lski because he · was happy to 

have the opportunity t o gracefully withdraw and turn my attention 

t o othe r projects. · Supplemental Affidavit of Yuri Orl i kov in 

OppOSi tion to Petit i on to Confirm Arbi tra l Award I~Supp. Orlikov 

Atf.') P 5. 

"lr . Orl ikov acknowledges that Tradeway has no assets to pay 

the award or to provide security in Buch amount. Orlikov Aft. P 

8 . Similarly, Mr . Sye l sk i declares that Tradeway West has no 

assets to pay the amount of the award . S.)£el8k.i-Af~F-6. 

Plaintiff 's attempts to ascertain the whereabouts of Tradeway's 

assets have been unsuccessful. In particular, USFEE challenges a 

transfer of one million do: l ars to Consolidated Steelex , a New 

York corporation also owned by Mr . Orlikov, and operated out of 

the Tradeway office in One World Trade Center. Wh i le Mr. Orl i kov 

claims that the loan has been repaid, he refuses to provide any 

18 
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• 
detail or substantiation of the means of repayment or the 

whereabouts of the funds. OrlDKov Aff . at 31 - 31. 

On December 28, 1995 , attorneys for USrEE a sserted that 

• 
Tradeway West has dec lined t o submit to the jurisdiction of th i s 

Court. Tra nsc ript o f December 28, 1995 at 8. This r e fu sal 

undermines the effect iveneas of Tradeway Wes t's assurance that it 

will maintai n the status quo, 90 as t o not be required to pay 

security . The dynami cs of the transfer between Tradeway and 

Tradeway West, the misleading ef fect of the incorrect date on the 

Asset Purchase Agreement , and Tradeway's persis t ent refusal to 

reveal t he status of its current assets undermine the c redibility 

of Tradeway's c l aims, and fUrther suggest that Tradeway i s 

engaged in obstructive l itiga ti on while it conducts transactions 

intended t o avoid the effect of the Award. 

Conclusion 

For the reasons stated above, USFEE's petition to confirm 

the Award i s granted . Tradeway i s instructed t o pay the full 

amount of the award plus interest and costs. 

·IT I S SO ORDERED. 

Dated : New York, New York 
March 11, 1996 

19 

Robert P. Patterson, Jr. 
U.S.D.J . 
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19TH CASE of Focus printed in FULL formal. liS <~3 
.,...X./I UKRVNESHPROM STATE FOREIGN ECONOMIC ENTERPRISE, a Ukrainian Corporation, Plaintiff, 

-v- TRADEWAY. INC., Defendant. 

9S Civ. L0278 (RPP) 

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK 

1996 U.S. Disl. LEXIS 2827 

Marcb 11 , 1996, Dated 

Marcb 12, 1996, FILED 

COUNSEL: [+1) APPEARANCES 

Counsel for Plaintiff: Graham & James, New York, NY, 
By: Elliot!. Stein , Paul Summit. 

Counsel for Defendant: Healy & Baillie, New York, 
Y, By: Andrew N. Krinsky, LeRoy Lambert. Alan 

Brutten, Brooklyn, NY, By: Alan Brutten. 

JUDGES: Robert P. Patterson, Jr. , U.S .D.J. 

OPINIONBY: Robert P. Patterson, Jr. 

OPINION: OPINION AND ORDER 

ROBERT P. PATTERSON, JR., U.S.D.!. 

Plaintiff Ukrvnesbprom State Foreign Economic 
Enterprise ("USFEE") petitions for enforcement of 
an arbitral award (" the Award") rendered by tbe 
International Commercial Arbitration Court at the 
Ukrainian Chamber of Commerce and Industry in the 
Republic of the Ukraine under the Convention on 
tbe Recognition and Enforcement of Foreign Arbitral 
Awards (tbe "Convention"). 9 U.S.C. §§ 201 et 
seq. Defendant Tradeway, Inc. ( "Tradeway") re­
quests that confirmation of the Award be deferred pend­
ing: (a) the disposition of Tradeway's petition to the 
Supreme Court of Ukraine to review and set aside 
the Award ; and (b) the resolution of an arbitration 
claim, in more than twice the amount of the award 
in Plaintiff's favor, now subject to arbitration before 
the International Commercial Arbitration Court of the 
Ukrainian Chamber [+2) of Commerce and Industry 
(the "Counterclaim Arbitration"). USFEE requests that 
judgment be entered upon the Award in the amount of $ 
6, 125, 104 plus interest and costs. For the reasons stated 

below, Plaintiff's petition is granted, and Defendant's 
motion is denied. 

Background 

USFEE is a Ukrainian corporation with principal 
offices in Kiev, Ukraine. It was established by the 
Ukrainian government in 1993 as a trading company 
to sell Ukrainian goods in other countries. Tradeway 
is a New York corporation with offices at One World 
Trade Center, Suite 4653 , New York, New York. At the 
time of the events giving rise to this action , Tradeway 
was involved in the purcbase of steel and iron prod­
ucts from various mills in the Ukraine for resale abroad. 
On or about June 22, 1993, USFEE and Tradeway en­
tered into a written contract, No. OlfU-{)IIK (the "1993 
Contract"). Ex. I, Appendix to Memorandum of Law 
of Tradeway, Inc. in Opposition to Petition to Confirm 
Foreign Arbitral Award. nl Article 10 of the 1993 
Contract provides for the arbitration of disputes by the 
Court of Arbitration at the Chamber of Commerce and 
Industry of Ukraine, Kiev (the " Arbitral Authority '). 
Ex. I at 5. On or about [+3) February 3, 1994, USFEE 
and Tradeway executed a successor contract, No. 02fU-
002K (the "1994 Contract"). Ex. 2. Article 9 of the 
1994 Contract similarly provides for tbe arbitration of 
disputes by the Arbitral Authority. Ex. 2 at 10. 

n I References to numbered exhibits ("Ex.") will 
be to those exhibits included in the Appendix 
to Memorandum of Law of Tradeway, Inc. in 
Opposition to Petition to Confirm Arbitral Award. 

In the fall of 1994, a dispute arose between USFEE 
and Tradeway with respect to the deliveries made under 

LEXIS·· NEXIS' LEXIS·· NEXIS' LEX IS'· NEXIS' 
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the 1993 and 1994 Contracts. On September 29, 1994, 
Tradcway commenced an action in the Supreme Court 
of ew York, seeking damages from USFEE for breach 
of contract. In response, USFEE invoked the contrac­
tual arbitration clause and Tradeway discontinued the 
suit. After meeting and coming to an understanding 
on January 25, 1995, Ex. 4, the Cabinet of Ministers 
of the Ukraine failed to determine export quotas, and 
USFEE repudiated the January 25 agreement by letter 
on February I, 1995. Ex. [*4] 5. 

On March 31 , 1995, USFEE initiated proceedings be­
fore the Arbitral Authority against Tradeway, for dam­
ages it claimed it sustained as a result of Tradeway's 
breach of the 1993 and 1994 Contracts. USFEE served 
Tradeway with notice of the proceedings . Petition to 
Confirm Foreign Arbitral Award Pursuant to 9 US. C. 
§ 201 et seq. ("Petition to Confirm") at P 13. Both 
parties agreed on the arbitrator. Ex. 6 at 2. The ar­
bitrator held hearings on the matter and beard evidence 
from USFEE and Tradeway. Id. at P 14. On August 
9, and as amended on August 31, 1995, the arbitrator 
awarded USPEE $ 6,125,104.55 plus interest and costs 
for breacb of tbe 1993 and 1994 Contracts. Exs. 6, 7. 

On or about October 5, 1995, Tradeway petitioned 
tbe Kiev City Court to set aside tbe Award. Petition 
of Tradeway to Kiev Municipal Court "Kiev Petition" 
at P 7. On October 31 , 1995, Tradeway commenced 
an arbitration, which it calls a counterclaim arbitra­
tion, against USFEE witb the Arbitral Authority, claim­
ing $ 14,043,150.58. November 12, 1995 Letter 
of tbe Arbitral Authority. Tradeway asserts that 
tbe Counterclaim Arbitration is currently underway. 
Statement of Serge Ostrovicb ("Ostrovich Statement") 
[*5] at P 7. On December I , 1995, US FEE petitioned 
this Court to conf'inn the Award. On December 6, 1995, 
by Order to Sbow Cause, USFEE further requested tbat 
this Court conf'inn the Award, enjoin Tradeway from 
concealing, destroying, transferring or disposing of any 
property in whicb it claims an interest, and order expe­
dited discovery. Both Tradeway and USFEE appeared 
before this Court OD December 12, 1995, at whicb time 
Plaintiff made an additional alternative request for an or­
der directing Tradeway to provide security under Article 
V1 of the CODveDtioD. At the bearing on December 12, 
1995, Tradeway acknowledged that it bad sold its assets 
to Tradeway West, Inc. ("Tradeway West"), a corpora­
tion owned by one of its employees. Tradeway agreed 
not to make any extraordinary payments and this Court 
granted Plaintiff discovery of any transfer of assets by 
Tradeway. 

On December II , 1995, the Kiev City Court declined 
to set aside tbe Award. Ex. 13. On December 22, 

Tradeway petitioned the Supreme Court of the Ukraine 
for review of the Kiev City Court decision. Ex. 17. The 
petition is currently under consideration by that court. 

On December 28, 1995, tbe parties again appeared be­
fore this Court. [*6] At tbat time, the Court requested 
the parties to submit additional briefs upon the issue of 
whether and to what extent the enforcement of the Award 
is barred by Convention, Art. V( l)(e), 9 US.c. § 201. 

Discussion 

l. Arbitral Awards 

The Convention is a United Nations treaty to whicb 
both the United States and Ukraine are signatories. The 
Convention was implemented in tbe United States by 
9 US. C. § 201 et seq., and in the Ukraine by tbe Law 
of tbe Ukraine on International Commercial Arbitration. 
Under 9 US. C. § 203, district courts oftbe United States 
are given original jurisdiction over actions or proceed­
ings arising under tbe Convention. Any party to an 
arbitration may apply to a district court for an order 
confirming an arbitral award within three years of the 
arbitral decision. Upon 'sucb application, a party seek­
ing confirmation of an award must submit to the court 
tbe original award and tbe original agreement between 
the parties, or certified copies of eacb. Convention, Art. 
IV, 9 US. C. § 201. Pursuant to 9 US. C. § 207, "the 
court sball confum the award unless it finds one of the 
grounds for refusal or deferral of recognition or enforce­
ment of the [*7] award specified in tbesaid CoDvention. " 

Article V of tbe Convention delineates five factors 
whicb may justify a court 's refusal to recognize and en­
force an award. 02 9 US.C. § 201. Article V also pro­
vides two additiODai bases for refusing to recognize and 
enforce an award in the event tbat "(a) the subject matter 
of the differeDce is not capable of settlement by arbitra­
tion under the law of that country; or (b) the recognition 
or enforcemeDt of tbe award would be contrary to tbe 
public policy of tbat country. " Id. 

02 The five factors under Article V are: 
(al The parties to the agreement referred to in arti­
cle II were, under the law applicable to them, under 
some incapacity, or the said agreemeDt is Dot valid 
under tbe law to whicb tbe parties bave subjected it 
or, failing any indication thereon, under tbe law of 
tbe country wbere the award was made; or 
(b) The party against wbom the award is invoked 
was not given proper notice of tbe appointment of 
the arbitrator or of tbe arbitration proceedings or was 
otherwise unable to present his case; or 

lEXIS"· NEXIS" lEXIS"· NEXIS" lEXIS"· NEXIS" 
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(c) The award deals with a difference not contem­
plated by or not falling within the terms of the sub­
mission to arbitration, or it contains decisions on 
matters beyond the scope of the arbitration, provided 
that, if the decisions on matters submitted to arbitra­
tion can be separated from tbose not so submitted , 
that part of the award which contains decisions on 
matters submitted to arbitrat ion may be recognized 
and enforced; 

or 

(d) The composition of the arbitral authority of the 
arbitral procedure was not in accordance with the 
agreement of the parties , or, failing such agreement, 
was not in accordance with the law of tbe country 
where the arbitration took place; or 
(e) The award has not yet become binding on the 
parties, or bas been set aside or suspended by a com­
petent authority of the country in which, or under 
tbe law of which, tbat award was made. 

Convention, Art. V, 9 US. C. § 201. 

[*S] 

Tradeway asserts three defenses in oppoSltlon to 
USFEE's Petition to Confirm Award: (I) the Award 
is not yet binding and final under Ukrainian law 
(Convention, Art. V(I) (e); (2) the Award should not 
be recognized and enforced by this Court even if a 
Ukrainian Court refuses to set it aside because the ar­
bitrator refused to hear and consider relevant and mate­
rial evidence presented by Tradeway (Convention, Art. 
V( I)(b); and (3) recognition and enforcement of the 
award would violate the public policy of this country 
(Convention, Art. V(2)(b». Answer to Petition to 
Confirm Arbitral Award Punuant to 9 US. C. §§ 201 
et. seq. ("Answer to Petition ") at PP 19-21. 

Article VI of the Convention, although not raised in 
Tradeway 's Answer to Petition to Confirm Award, pro­
vides a flnal basis for declining to recognize or enforce 
an arbitral award . Article VI states that "if an applica­
tion for the setting aside or suspension of tbe award has 
been made to a competent authority referred to in article 
V( I) (e), the authority before which the award is sought 
to be relied upon may, if it considers it proper, adjourn 
tbe decision on the enforcement of the award and may 
also, on the application [*9] of the party claiming en­
forcement of the award , order the otber party to give 
suitable security. " 9 US.c. § 201. 

USFEE has submitted to the Court certified copies 
of both the Award and the 1993 and 1994 Contracts. 
Pursuant to 9 US. c. § 207, this Court must , therefore, 

confirm the award unless it concludes that one of the 
asserted defenses is valid , or chooses to adjourn its de­
cision under Article VI. Before addressing the Court 's 
discretionary powers under Article VI , it is necessary to 
analyze each of the Article V defenses in tum. 

2. Binding Effect of the Award 

Tradeway asserts that the Award is not binding on 
the parties under Ukrainian law. As of the date of 
Tradeway's Answer to Petition to Confirm Award, it ·s 
appeal of the Award was still pending in the Kiev City 
Court. Answer to Petition PP IS, 19. Tradeway claims 
that the effect of the Award was suspended by the Kiev 
City Court pending its decision on Tradeway 's Petition 
to set as ide the Award. Following the Kiev City Court 's 
rejection of Trade way 's petition , Trodeway filed another 
petition with tbe Supreme Court of the Ukraine. Ex. 
17 . T radeway' s present assertion that the Award is not 
binding rests upon this [*10] appeal. 

Article V( I) (e) addresses the binding effect of arbitral 
awards under the Convention. A court may decline to 
enforce an award if: 

(e) The award bas not yet become binding on the par­
ties , or has been set aside or suspended by a competent 
authority of the country in which, or under the law of 
which, that award was made. 

9 US. C. § 201. T radeway argues that the Award is not 
binding within the meaning of the Convention because 
it may be sel aside by the Ukrainian Supreme Court. 
While conceding that there is not an "automatic" stay of 
enforcement pending such review under Ukrainian law, 
Tradeway points out that the Ukrainian Supreme Court 
has discretion to grant such a stay, and that Tradeway 
has requested that it do so. Affidavit of Andrew N. 
Krinsky in Opposition to Petition to Confirm Foreign 
Arbilral Award (" Krinsky Aff.") P 4(b). The only sup­
port Tradeway provides for this claim is the testimony 
of its lawyer, Mr. Serge Ostrovich. Answer to Petition 
to Confirm at P 19. 

USFEE maintains tbat under Ukrainian law and the 
contracts between the parties, an arbitral award is fi­
nal and binding. USFEE refers to the Law of Ukraine 
on International Commercial Arbitration, [*11] Article 
35(1) of which states that" An arbitration judgment, ir­
respective of the country wbere it has been awarded, 
shall be recognized as binding. " Plaintiff's Supplemental 
Statement at 17. Similarly, Sections 10. 1 and 10.2 of 
Article VI, Recognition and Enforcement of an Arbitral 
Award, of the Rules of the International Commercial 
Arbitration Court at the Chamber of Commerce and 
Industry of Ukraine, also supplied by Plaintiff, pro-

lEX IS"· NEXIS" lEXIS"· NEXIS" lEX IS"· NEXIS" 
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vides , in pertinent part, that "an award oftbe Arbitration 
Court shall be final . ' and • an arbitral award shall be rec­
ognized as binding. ' Plaintiffs Supplemental Statement 
at 14. Additionally. the 1993 and 1994 Contracts 
both contained clauses regarding the finality of arbitral 
awards. n3 

The binding effect of an arbitral award is well es­
tablished in the American courts . See, e.g., James 
Richardson & Sons v. W. E. Hedger Transportation 
Corp . • 98F2d 55 (2d Cir. 1938). cert. denied . 305 U.S. 
657. 83 L. Ed. 426. 59 S. Ct. 357 (1938) (acknowledg­
ing that the awards of arbitrators are final and binding); 
Blue Tee Corp. v. Kcehring Co .• 808 F Supp. 343. 
346 (S.D. N. Y. 1992) (recognizing the autbority of arbi­
trators of tbe American Arbitration Association [*12] to 
render final and binding awards that are enforceable in 
a court of competent jurisdiction); Fertilizer Corp. of 
India v. lDI MtJlUJgement. Inc .• 517 F Supp. 948. 957 
(S.D. Ohio 1981) (concluding that an arbitral award tbat 
was before the I:ndian courts for review was nonethe­
less binding and enforceable) . As the court in Fertilizer 
Corp. of India recognized: 

The award will be considered ' binding' for the purpose 
of the Convention if no further recourse may be bad to 
another arbitral tribunal (that is. an appeals tribunal). 
The fact that recourse may be bad to a court of law does 
not prevent the award from being ' binding. ' This pro­
vision should make it more difficult for an obstructive 
loser to postpone or prevent enforcement by bringing. 
or threatening to bring. proceedings to have an award 
set as ide or suspended. 

517 F Supp. at 957-958 (quoting Gerald Aksen. 
American Arbitration Accession Arrives in the Age of 
Aquarius: Uni ted States Implements United Nations 
Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards. 3 Sw. U. L. Rev. 1. 11 
(1971)). 

n3 Article 10 of the 1993 Contract states That 
'the award of the Court of Arbitration shall be fi­
nal for both parties.' Ex. I at S. Similarly. Article 
9.2 of the 1994 Contract provides. in pertinent part, 
that 'the award of ARBITRATION sball be final and 
binding on either PARTY.' Ex. 2 at 10. 

[*13] 

Tradeway's most recent submission to this Court con­
cedes that there is no 'automatic' stay of enforcement 
pending Supreme Court review under Ukrainian law. 
Krinsky Aff. at P 4(a). Tradeway argues. nonetheless. 

that the Ukrainian Supreme Court has discretion to grant 
such a stay. and that tbe effect of this power is to under­
mine the finality of the award. rd. 

In response to Tradeway's assertion that the Ukraine 
Supreme Court's discretion to grant a stay undermines 
the finality of the Award USFEE offers a letter from 
the Deputy of the Cbairman of the Supreme Court of 
Ukraine which states that "in accordance with the exist­
ing civil-procedural legislation of Ukraine the applying 
of sucb kind of Petit ion does not suspend the executing 
of the Award.' Plaintiff's Supplemental Statement. This 
statement. in conj unction with USFEE's numerous ref­
erences to Ukrainian and United States law supports the 
conclusion that the Award is binding and final under the 
Convention . 

3. Inadequate Opportunity to Present Defense 

Article V(I) (b) of the Convention empowers a court 
to refuse to recognize and enfo",e an award if ' the party 
against whom the award is invoked was not given proper 
notice [*14] of the appointment of the arbitrator or of 
the arbitration proceedings or was otherwise unable to 
present his case.' 9 U.S. C. § 201. Tradeway claims that 
denial of confirmation of tbe award would be appropri­
ate because the arbitrator refused to hear and consider 
relevant and material evidence presented by Tradeway. 
Answer to Petition at P 20. 

The Second Circuit has concluded that Article V(I) 
(b) 'essentially sanctions the application of the forum 
state's standards of due process. ' Parsons & Whirterrwre 
Overseas Co .• Inc. v. Societe Generale de L 'Indusrrie 
du Papier (RAKlit) 508 F2d 969.975 (2d Cir. 1974).­
see also. Iran Aircraft Industries v. AK'O Corp .• 980 
F2d 141 (2d Cir. 1992) ('the fundamental requirement 
of due process is the opportunity to be heard 'at a mean­
ingful time and a meaningful manner. ") Id. at 146 
(quoting Mathews v. Eldridge. 424 U.S. 319.333.47 
L. Ed. 2d 18. 96 S. Ct. 893. (quoting Annstrong v. 

Manzo . 380 U.S. 545. 552. 14 L. Ed. 2d 62. 85 S. 
Ct. 1187)). Accordingly. in order to invoke the Article 
V(I)(b) defense. Tradeway must establish that it was de­
nied tbe opportunity to be beard at a meaningful time or 
in a meaningful manner. 

USFEE [*IS] asserts that it duly served Tradeway with 
notice of the proceedings. Petition to Confirm at P 13. 
Tradeway does not contest this claim, nor does it deny 
that it appeared before the arbitrator 'and attempted to 
defend itself against the Claims on their merits.' Answer 
to Petition at P 13 . Instead. Tradeway asserts that the 
arbitrator refused to hear and consider relevant and ma­
terial evidence it presented. rd . at P 20. SpecificallY. 
Tradeway contends that the arbitrator incorrectly con-
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sidered USFEE claims under the 1993 Contract. because 
those claims were timebarred. Ostrovicb Statement at P 
8 . Tradeway admits, however, that its representatives 
objected to USFEE's submission of claims under the 
1993 Contract and that the arbitrator rejected its objec­
tion and allowed USFEE's claim. Kiev Petition at P 
5. 

Tradeway also objects to tbe arbitrator's decision to 
reject claims alleging breacb of contract by US FEE. 
Tradeway admits tbat it asserted and presented evidence 
concerning claims for $ 14,000,000 against USFEE, but 
contends tbat the arbitrator 'failed to take them into con­
sideration. " Ostrovich Statement at P 6 . The award has 
beeD carefully reviewed and no such detennination is 
[+16] reflected in it. Furtbermore, paragrapb 5 . 11 oftb. 
Rules of the International Commercial Arbitration Court 
at the Cbamber of Commerce and Industry of Ukraine 
provides for a special procedure for the filing of a coun­
terclaim. Sworn Statement of Valery K10cbek Pursuant 
to 28 US. C. 1746 in Support of Petition to Confirm 
Award (" KJocbek Statement") at P 4. The Defendant 
cbose not to follow these procedures, and tbus bas no 
claim of being denied an opportunity to present its claim 
in a meaningful manner. See Iran Aircraft Industries v. 
Al-CO Corp. , 980 F.2d 141 (2d Cir. 1992). 

4. Public Policy 

Article V(2) (b) of the Convention allows a court to 
refuse to enforce an award if "tbe recognition or enforce­
ment of the award would be contrary to the public policy 
of tbat country. " 9 US. C. § 201 . The court in Parsons & 
Whittemore concluded that the history of the Convention 
indicated that the intention of the Convention was to con­
strue the public policy defense narrowly: "enforcement 
of foreign arbitral awards may be denied on this basis 
ooJy where enforcement would violate the forum state's 
most basic notions of morality and justice." Parsons eft 
Whittemore , 508 F.2d al [+17] 974. 

Tradeway asserts that the Award sbould not be en­
forced because it "is contrary to the public policy and 
law of the Ukraine ... as well as of this country. ' Answer 
to Petition at P 21. Tradeway concedes tbat it has not 
provided substantial elaboration on this point, claiming 
that it bas not bad time to investigate and review the doc­
umentary record of the arbitral proceedings. Krinsky 
Aff. at P 5. Tradeway suggests that the following cir­
cumstantial evidence provides a basis for its claim: (a) 
recent political cbanges and turmoil in the Ukraine; (b) 
the arbitrator's alleged misapplication of Ukrainian law 
regarding tbe statute of limitations on arbitral claims; 
and (c) the arbitrator 's failure to mention the settlement 
agreement of January 25, 1995 and his refusal to con-

sider evidence of Tradeway's counterclaims. Id. 

Insofar as Tradeway seeks to invoke an Article V(2) (b) 
defense on the basis of tbe public policy of the Ukraine, 
its claim fails. Article V(2) (b) refers to the public policy 
of tbe forum state, the state in whicb recognition and en­
forcement is sought, rather tban to the state in whicb the 
award was originally rendered . Parsons & Whittemore, 
508 F. 2d al974. [+18] Nor do any of the factors asserted 
satisfy the narrow scope of tbe Article V(2) (b) defense 
under United States public policy. The factors set forth, 
while claiming a misapplication of Ukrainian law, do 
not amount to a violation of the "most basic notions of 
morality and justice.' [d. 

5 . Article VI of tbe Convention 

Article VI of the CODvention provides: 

If an application for the setting aside or suspension of 'I 
the award bas been made to a competent authority re­
ferred to in article V( l ) (e), the autbority before whicb 
tbe award is sought to be relied upon may, if it consid-
ers it proper, adjourn the decision on the enforcement of 
the award and may also, on the application of the party 
claiming enforcement of the award, ordertbe other party 
to give suitable security. 

9 US. C. § 201. Article VI bas been construed to grant 
courts "unfettered discretion" to adjourn pending the 
outcome of an application to set aside an award in the 
country in whicb it was issued. Fenilizer Corporation 
of Indiil , 517 F. Supp. al 961. 

Tradeway contends that, pursuant to Article VI. the 
Court sbould adjourn decision on confirmation of the 
award pending review by the Ukraine [+19] Supreme 
Court. In applying Article VI of the Convention, it is 
important to consider the purpose and intentions of the 
Convention. The Supreme Court explained in Scherk v. 
Alheno-Cuiver Co., 417 US. 506, 41 L. Ed. 2d 270, 
94 S. Ct. 2449 (/974): 

The goal of the Convention, and tbe principal purpose 
underlying American adoption and implementation of 
it, was to encourage the recognition and enforcement of 
commercial arbitration agreements in international coo~ 
tracts and to unify the standards by whicb agreements to 
arbitrate are observed and arbitral awards are enforced 
in the signatory countries. 

Id. al 520. The Scberk Court also noted that: 

A parochial refusal by the courts of one country to en­
force an international arbitration agreement would not 
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only frustrate these purposes, but would invite unseemly 
and mutually destructive jockeying by the parties to se­
cure tactical litigation advantages . 

Id. al 516-517. These goals are not served by allowing \ \ 
defendants to avoid a judgment througb obstructive liti­
gation. As the court noted in Hew/en-Packard Co. , In c. 
v. Berg, 61 F.3d 101 (1st Cir. 1995), "the risk that the 
power to stay could [*20] be abused by disgruntled liti­
gants . . . argues more for a cautious and prudent exercise 
of the power than for its elimination. " Id. at 106. 

Thtoughout these proceedings, Tradeway has been un­
willing or unable to substantiate the claims on which it 
bases its appeal. Many of Tradeway 's claims are sub­
stantiated only by the representations of its lawyers . 
In one instance in wlllch Tradeway does refer specif­
ically to Ukrainian law, it has provided a translation 
that excludes a phrase critical to the construction of the 
provision. n4 Coincidentally, the allegedly inadvertent 
exclusion removed language that appears to be harm­
ful to Tradeway 's claim. Klochek Statement at P 5. 
Furthermore, Tradeway's claims have changed over the 
course of this actioD, to the extent that it is often dif· 
flcult to ascertain precisely wlllch defenses Tradeway is 
setting forth. These factors undermine the legitimacy of 
Tradeway's claims. Rather than contesting actual harms, 
Tradeway appears to be seeking a legal basis for avoiding 
the effect of the Award. 

Following the commencement of this action, it was 
revealed that Tradeway has ceased doing business, and 
that by agreement dated August 7, 1995 (the 'Asset 
Purchase [*21] Agreement'), a newly formed corpora­
tion, Tradeway West, Inc. ('Tradeway West") purchased 
Tradeway's assets and liabilities. Ex. 9. Althougb 
dated two days before the Award was rendered , the 
Asset Purchase Agreement was in fact executed in mid­
September of 1995. Tradeway West was not incorpo­
rated until August 24, 1995. Supplemental Affidavit of 
Vladimir Syelski in Opposition to Petition to Confirm 
Arbitral Award ('Syelski Aff. ') P 3. Tradeway pro­
vides affidavits of the parties involved in negotiating the 
Agreement to substantiate their claim that such negoti­
atiens commenced. well before the award was granted, 
but tbat the absence of certain parties during negotiations 
delayed flOai execution of the transaction. Statement of 
Robert G. Shaw in Opposition to Petition to Confirm 
Arbitral Award ("Shaw Aff. ') PP 2-5, 7. Such state­
meots are not convincing, since the Award indicates 
that the arbitrator was making progressive decisions on 
tbe issues raised during the course of the arbitration. 
Tradeway was thus aware of the probable outcome of 
the arbitration before the Award was rendered. 

n4 Article 71 of the Civil Code of Ukraine sets the 
statute of limitations at one year for bringing causes 
of action of state organizations, collective farms co­
operatives and other public organizations to each 
other. Klochek Statement at P 5. Tradeway sub­
mitted a translation of this provision that excluded 
the phrase "to each other'. ld. 

[*22] 

The purchaser of Tradeway 's assets and liabilities, and 
the President and sole shareholder of Tradeway West, 
is Mr. Vladimir Syelski. Mr. Syelski was employed 
by Tradeway since 1992 as the corporation's contact 
person in Ukraine and Kazakhstan. Syelski Aff. P 
1. Mr. Syelski claims that he began negotiating with 
the President of Tradeway, Mr. Yuri Orlikov, to pur­
chase Tradeway' s shares in early spring of 1995, prior 
to receiving notice of the commencement of arbitration. 
ld. P 3. He further claims that Ills attorney suggested 
that rather than purchasing Tradeway, he form a sepa­
rate company and purchase Tradeway' s assets and liabili­
ties. ld . The two parties allegedly reached an agreement 
to tills effect on August 7, 1995. The Asset Purchase 
Agreement was executed in mid-September. ld. In 
October, Mr. Syelski filed the so-called counterclaim 
arbitration in Tradeway ' s name. 

Despite assertions that negotiations of the sale began 
before they received. official notice of the commencement 
of arbitration, Mr. Orlikov bas admitted that USFEE 
had expressed its intention to go to arbitration as early 
as 1994. Orlikov Deposition of December 19, 1995 
('Orlikov Dep. ') at L07-115 . Mr. [*23] Orlikov fur­
ther admits in Ills affidavit that he was willing to con­
cede to the sale to Mr. Syelski because he 'was happy 
to have the opportunity to gracefully withdraw and tum 
my attention to other projects. ' Supplemental Affidavit 
of Yuri Orlikov in Opposition to Petition to Confirm 
Arbitral Award ("Supp. Orlikov Aff. ' ) P 5. 

Mr. Orlikov acknowledges that Tradeway has no as­
sets to pay the award or to provide security in such 
amount. Orlikov Aff. P 8. Similarly, Mr. Syelski 
declares that Tradeway West has no assets to pay the 

amount of the award. Syelski Aff. P 6. Plaintiff' s 
attempts to ascertain the whereabouts of Tradeway 's as­
sets have been unsuccessful. In particular, USFEE chal­
lenges a transfer of one million dollars to Consolidated 
Steelex, a New York corporation also owned by Mr. 
Orlikov, and operated out of the Tradeway office in One 
World Trade Center. While Mr. Orlikov claims that 
the loan has been repaid, he refuses to provide any de­
tailor substantiation of the means of repayment or the 
whereabouts of the funds . Orlikov Aff. at 31-37. 

LEXIS'· NEXIS' LEXIS" NEXIS' LEXIS'· NEXIS' 

 
United States 
Page 16 of 17

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• 

• 

1996 U.S. Dist. LEXIS 2827 . "23 
Page 29 
FOCUS 

On December 28, 1995, attorneys fo r USFEE asserted 
that Tradeway West bas declined to submit to the juris­
diction of this Court. TraruiCript ["24] of December 28, 
1995 at 8. This refusal undermines the effectiveness of 
Tradeway West's assurance that it will maintain the status 
quo, so as to Dot be required to pay security. The dy­
namics of tbe transfer between Tradeway and Tradeway 
West, the misleading effect of the incorrect date OD the 
Asset Purchase Agreement, and Tradeway's persistent 
refusal to reveal the status of its current assets under­
mine the credibility of Tradeway's claims. and further 
suggest that Tradeway is engaged in obstructive litiga­
tiOD while it conducts transactions intended to avoid the 
effect of the Award . 

Conclusion 

For the reasons slated above, USFEE' s petition to 
confirm the Award is granted. Tradeway is instructed to 
pay the full amount of tbe award plus interest and costs. 

IT IS SO ORDERED. 

Dated: New York , New York 

Marcb 11, 1996 

Robert P. Patterson, Jr. 

U.S.D.I 
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