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MiITED STATES DISTRICT COURT
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UERVHESHFROM STATE FOREIGH
ECOMDMIC EMTERPRISE, a Ukrainian
Catporation,
¥5 Clv. 10278 (RPP)
Flainkdiff,

e
TRADERWAY, IHC.,

Defendant. . OPINICH AMD ORDER

I i e L s 4

APPEARANCES
Counssl for Plaintiff:

Graham & James, MNew York, HY
Byt Elliok J, Bteln, Paul Bumsit,

Coungel for Defepdant:

Elellm Balllie, Hew York, WY

[*USFEE") petitliona for enforcesent of an arbicra fihe

ROBERT 7, PATTERBON, JH.. ©.5.D.d.
Plalnelff Ukremeahpron State Foreign Ecomomic $1$

Court at the Ukralnlan Chanber of Commercs a ustry in the

Award®| rendeved by the Intereational l.'.'nl—etris raticn
n

Republic of the Ukraine under tha ’i}n the Recoginitica

and Enforcemant of Foreign Arbitra rds |the "Conventiaon®). 9

U.5.C. §§ 301 =k seq. BDsef rdtheway, Inc. ["Tradeway®]
requests that confirmation a hunrd be delerred pending: [a)
the disposition of Tradeway's petition to the Suprems Court of

Ukralne to review and set aside the Award; and (b the resolution

of an arbitration claim, in more than twice che amounc of tha
award in Plaintiff*a favor, now subject Lo ration bafore tha
international Commercial Arblitration the Ukralnlan

Chanber of Comwsrce amd Industiy |®n«»tn:lnl
Arbievatlon®) . VSFER :mﬂ%ﬁﬂgunt be antered upan the

Avard in the amosint of 56 plua interast apdl eosta. For

the reascns staced ba nthif's petivien ln aranted, and

delandant's maclon Yo fad,
Baoiground
USFEE | %

ainian corporation with principal offices in

Eiew, It wam éestablished by the Ukrainian govermment in
trading company to sell Ukrainian goods in other

#,. Tradeway im a Mew York corporation wich of fices at

World Trads Center, Suite 4853, Mew York, Mew Yoark., Ab the
time of the events giving riee to this action, Tradeway was

By raw i, Erinsky, LeRoy Lambart.
Alan Brutken, Brooklyn, MY
By: Alan Brotten, :

inwalved in the purchass of steel and iron peoducts [rom warlous
mlills [n the Merains for resale abrosd. On or about June 232,
19%1, USFEE and Tradeway sntered into a writtsan contract, Ho.
01/0-011% (the *199) Contract®). Ex. 1. Appendix to Memorandum of
Law of Tradeway, Inc. in Opposition to Petition to Confirm
Forslgn Arbitral Award.' Article 10 of tha 1933 Comtract
provides for the arbltration of disputes by the Court of

hrbdcraklon at the Chamber of Comserce and Tedustry of Ukralpe,

" Rpferences to nunbered exhibito [*Ex.*) will b2 te thoos
exhibits Included in the Appandlz to Memorandum of Law of

Tfadr;u'-y. Ine. in Opponition to Peticion to Conlirm Arbitral
Aaard.
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Klev (the *Arbitral Rathority®]. Ex. 1 at %. On or about On or about October &, 199%, Tradsway pstitlonsd the Elew

F:hhulrr ¥, 1554, USFEE and Trm:h:u“r executed a successor City Dorirt to oet aside the keard. Htil@ Tradeway to KEiew

contract, Mo, 02/0-002K [the "199%4 Contract®). Ex. 3. Artiecle § Municipal Court "Misv Petition® at ¥ October 31. 1995,
of the 198 Contract mimllarly provides for the arbltration of Tradeway cosmenced an i:bltrltim@:h it calls a councerclaim
disputes by the Arbitral huthority. Bx. 3 at 16. arbitration, agaimat USFEE %ﬁt Arbltral Buthority,; claiming
In the fall af 1904, & dispute arose betwean LUEFEE and §14,043,150.58,. Rovembhe 535 Letter of the Arbicral
Tradewny with respect bto the deliveries made undsr the 1983 and hathority. Tradews \ that ths Counterclaim Arblivation La
1984 Contracts, On Septesher 28, 1994, Tradeway commenced an current ly upderwa &tmnt af Sarga Datrovich [("Dstrovick
acthon im the Suprese Court of Hew York, seeklng dsnages from Etatament® | %ﬂn Decenber &, 1985, UBFEE petitioned this
OSFEE for breach of contract. In cesponss, USFEE invoked the Court tﬂ&lﬂ Keard, On Decesber &, 1995, by Order to Show
contractual arbitration clawee and Tradoway discontineed Lhe L‘lﬂl@ Eurther requeated that this Court confirm the Award,
suit. After masting and coming to an understanding om January L adeway fron concealing, destroying, tranafercimg or

)

15, 1955, Ex, 4. Ehe Cabimet of Ministers of the Ukraimna Falled pezlng of any property im which it claime an intevesf, amd

to determine export quotas, and USFEE repudiated the Janwary 25 o E
agreemant by letter on Pebrwary 1, 1995, Ex. S.

Erder expedited discovery. Hoth Tradeway and USFEE appeared

bafore this Court om December 12. 1955, at which time Plaineiff

On Mareh 31, 1935, USFEE fnitiated proceedings before @ made an additional alternative requast for an erder directing
Arbitral Authority againest Tradeway, for d.-lllg'l it ¢ it Tradesway to prmid- l‘ll'-'lll'lt-r under Article VI of the Convention.
sustained as a result of Tradoway's breach of the d 1954 At the hearimg on December 12, 1%35, Tradeway acknowledged that
Contracte. USFEE served Tradsway with motlce e proceedings, it had sold its ansets to Tradeway Wost, Tnc. ["Tradeway Hest*),
Patition to Confirm Foreign Arbitral Award to 9 U.H.C., § & corporation owned by one of lts esployesn. Tradewsy agreed not

W1 &t seg. (["Fetition to Confirm®) a 3.  Both parties to make any extraordimpary payments and chis Court granced

agread on the arbitravor, Ex, § at 1= arbitrator held Flaintifl discovery of amy transfer of assets by Tradeway,

heaarings an the satter and hoa ca [rom I;I.BEEE antd On Decombar 11, 1995, the Klerx Clty Court declined to sat
Tradeway. Id, at ¢ 14. On A& %, and as amanded on Auguet 31, anide the Award, Ex. 13, Un Decanber 33, Tradeway petitiomsd the
1998, the arbitrator nwarded £ 6,12%,104.%5 plus interest Buprems Court of the Ukralne for réviés of the Kiev City Court
and coste for breach of ths 1§53 and 1931 Contyacts. Exs, 6, 7. decision. Ex. 17. The potition is currently under comsideration
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by that court,

On Decembar 28, 1995, the partiss again appeared before this
Court. AE that tlme, the Court requested tho parties to subait
additional briefe wpon the issie of whether and te what extent
the enforcemant of the Award ld barred by Conventlen, hrt.
Villfel, & 0.8.C. § 201.

Oimcuseion

1. hrhitral Mwards

The Convention ls a Unived Mations treaty te which both the
Oniced States and Ukralipe are slgnatories. The Convestlon wag
implenented in the United States by 9 U.8.0. § 201 et meq., and
in the Ukraine by the Law of the Ukraine on Intersational
Commércial Arblerstiod. Under 3 U.8.0. § 203, district courts of
Lhe Unlted States are given original jurisdicticn over acticna ar
proceedings arielng under the Convention. Any party to an
arbitration may apply to a district court For an order con
an arbitral award within three years of the arbitral Lo,

Upon such applicaticn, a party seeking confirmation award
st subnit to the court the origimal asard um@: gipal
agreement batuesn the parties, or clrtitle% ol wach,
amt

Convention, Art. IV, & O.6.C. § 201,

Yo ¥ U.8.C. § 207,

*the court shall confirm the award finds one of the

g'md- for refuzal or daforra ftion or snforcement of

the award specifled in che o vention,

Artiele ¥ of the Conwent dellinsates Five Factors which

may juatify & court's refusal to recegmize and enforce an award,

O
IS
&

T U.8.C. 5 201, Article v alpo provides two additional bases

[ L arlnall svee
for refusing to recognize and enforce &n (e in thes event that

*ja] the subject matter of the diffe & not capable of

Bettlemant by arbltration under t@v of that country; ot (b)
£

the recognitlion or anforcemen p3 avard waild be cantrary Eo

ry.” 1d.
fonsas in cppomition to UBPFEE'n

Tradeway apmer \
Bstition to Confi tedt {1} the Award is not yet binding and

i EHH’! undar Article ¥V are:

ithe publle policy af t

were, under the law appllicable to thes, under some
apacity, or the said sgresment is not valid under
he law ko which the parties have subjected §t or,
failing amy indication tkereon, woder the law of the
country where the award was made; or

given proper notice of the appolntment of the
arbitvater or of the arbitratlon procesdings or was
athaiwiae unable to present hin came; or

lel The avard deals with a diffarance not contemplatad
by or mot falli

the acops of the arbitratlon, provided that, 1f the
decislons on maccers submicted to arbictration can ba
meparated from khose not B0 submitted, that
award which cenkning decisions on mabters submitted ko
arbltration may be recegnized and enforced; or

|d) The composition ol the arbitral authority of the
arbitral procedure was not In peeordance with the
agresment of the partlies, or, failing such agreement ,

was not in accordance with the law of the country where

the arbitration took place; or

e} The award has not yet becoms binding on the
parties, or has been pet amlde or suspspded by &
competent authority of the country in which, or wnder
the law of which, that sward was mads._

Convention, Art. ¥, 9 OL.E.C. § 201.

Unite
, Pag

parties Lo the sgresssnt referred to In artlels

Ib) The party against whom the asward is invoked wan pot

within the terms of the aubmigsion bo
arbltratlon, or it comtaing decieions on matbers boyomd

rt of the
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Einal under Ukrainian law (Convention, Art. Vi1) le): 03] Ehe
heard phould not be recognized and enforeed by this Court oven LF
a Ukrainian Court refuses to set It anide because the arbitraktor
refused to hear and conaidsr relevant amd material evidence
presanted by Tradesay (Convention, Art, Vi1 iB): and [3)
recognition and enforcement of che avard would vislate the public
poliey of chis country (Cooventicn, Art. WI21iB)). Answer bo
Petition to Confirm Arbitral Awsrd Pursusant to 8 U.8.C. §§ 201
at. adg. [*Anewar to Petitiem®) at PP 19-321.

Artlele W1 of the Conventlon, alchowgh rob ralsed in
Tradeway's Anewar Lo Petition to Confirm Award, provides a Final
basin for declining te recogmize or enforce an arbitral awaed.
Article V1 states that *if an application For the secting asids
or suspanslon of the avard has been made to & competent authority
referred to bn article W10 [ef, the suthority before which l:.'.‘uQ~
award is mought to be relled upon may, §f it conmlders it px@
adjourn the decision on the enforcemsnt of the asward am ¥

almo, on the application of the pariy claimlmg snfo £ of Eha

award, order the other party to give suitable sepfir I‘.@ % 0.5,
§ 201. E

: USFEE ham submitted to the Court cerfifloW, coples of both
*
the Award and the 1991 and 1994 Cont y rouant to § U.5.C.

§ 207, this Court must, therafore, irm the award unless it

concludas that one of the as {enses iz valld, or chooses

to adjourn 1te declsion under icle vIi. Bafore addressing the

Court’'s discretionary poswsrs under Article ¥I, It le necessary to

< | Qrdl undar the Convention.

analyes sach of cha Arilele V dAnfepmes In turn.

Tradeway ssssrts that Lhe Rward

%himﬂn’g on the
n@ te of Tradeway®s Rnswar

parties under Ukrainian law. As

ta Petition ta Confirm Award, I .'F'FEI] af the hard wae atill -~

pendicg in the Kiev City
Tradauay clalma Chat \ ck af the Award was susponded by the
Elew Clty Couet &H_n declaion on Tradeway's Petition to

sot amlde the

Ansver Lo Petltlon-PP-18, 19.

. Following the Misv City Court's rejection
of Trlﬂl% tlon, Tradeway (lled amother petition with tha
!uprt%r of tho Ukraime. Ex. 19, Tradeway's present
i that the Awnrd is not binding rests upon this appeal.
rticle Vi1 (o) addrosess the binding effect of arbitval
A court may decline to enforce an
award s
[el The award has not yet become binding on the
partles, or haw been set aside or suspended by a
cospetent suthorlty of the couptry in which, or
under the law of which, that award was mada.
9 U.B.C. § 201, Tradeway arques that the Awsrd in not binding
within the msaning of the Convention because it may bs sst aside
by the Ukrainian Suprens Court. HWhile conceding that thece is
nat an “aucomatie® stay of enforcemsnt pending such review under
Ukrainian law, Tradewsy pointe oot that the Ukrainian Supreme
Court ban discretion to grant such a stay. and that Tradeway has
requested that it do so. Aftidevic of Asdeew-H.—Erinshy—in
opposition—to-Pebltlon-te Conlitm Poreign Arbdtratdoeard

*Erinaky-AE 2} P-4ibl7The only support Tradeway provides Lo it

L Pag€|f4 of 17
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this clalm ls the cestimany of lte lawyer, Hi. Secge Ostrovich.
/Anawer-to-PetiElon o Coafire at P19,

USFEE malincaing that under Ukrafnian law and the contracts
betwesn ktha parties, am arbitcal award is final amd bindipg.
USFEE rafars to the Law of Ukraine on InEérnaticnsl Cosmarclal
Arbitration, Artlels 3501} of which states that “An arbltration
juidgeant, lrrespective of the country whers it has basp awarded,
#hall be recognized as binding.® .Hninth’l Supplensnial
Hvatement-at 1.  Similarly, Sectioms 14.1 and 10.2 of Articia
¥l, Fecognition amd Enlorcement of an Achitral Asard, of the
Hules of the [nternational Cossercial Arbitration Court at tha
Chavber of Commarce and Industry of Ukraine, also lu.H:Hud hr
Flaink €€, provides, in portinent part, that ®an awscd of ths

Arbitration Court smhall ba ﬂnil:'.-' Iuml “an arbitral asard shall

M Mdditionally, the 1593 and 1994 Contracts both m:luo

¢lauses réegerding the fimality of arbitral ssards ™

Tha birmding effect of an arbitral award is well bl inhed

i the Amecican courte, See, @.9.,

88 F.3d 54 i? . 1938},
SRR, dm[tﬂ. 365 U.5. 857, A1 L. Rd, 42 59%%. Ck, 3157 [190&)
*
lacknowledging that tha awards of a

cors are final and

! hrticle 10 of the 1333 ‘states that *the award of
the Coort of Arbitration s inal for both parties.* Ex. 1
at 8. Similarly, Article 5, the L1994 Comtract provides, In
Eﬂl’lil'l-ll'lli part, that *che &ward of ARBITREATION shall be [inal and
inding on elther PARTY." Bx. 3 at 10.

©

be recognized am binding.® Pleintilil s :umﬂ:_n.r.m..u-:m-th~

blndingl o 0B F. SBupp. 341, M{

18.0. N.¥. 1992} (recognizing the -uuml@ arbitrators of the
r ¢fhal and binding

American Arbitration Associstion te %

awards that are snforceabls in a compatent
jurisdiationl 5
517 F. Bupp. M8, 357 IS jlo 1981) (concluding that an
arbltral awaid LK&L W gt the Indiah coirts For revies was

nonethelesy bindl

enforceablel. Ao the court in Fertiliwer
Corp. of Imdi el

d will be conaldered “binding® for Lhe
& of the Convention If mo further recourcs

b= had to another arbitral tribapal {that im,
appeals tribunal). The fact that recourse may
had to & court of law dopm not prevent the
Q award From being "binding®*! This provislon should
make it more difficult for an chetructiva lossr to
postpone or prevent onforcesent by bringing. or
threatening to bring, proceedings to have an award
pet apide or suspendsd.
517 F. Bupp. at %57-958 (qguoting Gerald hksen, American
Arbivration hecesaion Areives in the Age of Aguarius: United
States Implemsnta Unlted Hatlons Conventlon on the Becognition
apd Enforcement of Foreign Arbicral Reards, 3 8e, 0. 1. Rev. 1,
i el
Tt‘ﬂdﬂ“‘l!"l moal recent submisaien Lo this Court conceden
that thers s po *autcmat lc® stay of enforcement pending Suprans
Court review under Mkrainian law. Krinsky AFE. at P 4{al.
Tradeway arguss, nonsthaless, cthat Lhe Mrainban Suprema Court
has discretion to grant osuch a stay, and that the affect of thie
power Il to undermine the Zimality of the award. [d.

It response Lo Tradewsy's assertion that the Ukraine Bupresa

Unite
Page

10

LH0d34 NOILVHLIGHdY
TVYNOILVNHILNI

| States
50f 17




2

Wd IHAY A I SNOLLY I TENE ATTYEN

6 v 11 TH0N

Court*s discretion Lo grant a stay updarmines the finality of the

Auard USFEE offers & letter Erom the Deputy of the Chairman of
tha Supreme Court of Ukraime which states that *inm accordance
with the sxisting civil-procedural leglslation of Ukraine the
applying of such kind of Petition doss mat suspand the axeculting
of the Award, ® —#lakntiff's Supplemsntal Biatement, Thia
statement, in conjumctionm with USFEE's numeroun refarences to
Ukrainian ard United States law supports the conclusion that tha
fwiird im binding and finasl wnder Lhe Convention.

L. _Inadequate Dpgoplunity Lo Present Oefanse

Artiele vil) (bl of the Conventlos espowers & court to
reluse to recogniee and enforce am award if “the party agalnat
whom the award L |nvoked was not given proper notice of the
appolintment of the arbitrater or of the arbitration procasdings

ot Was otherviss unable te present his came.® 8 U.6.€, § 201,

Tradeway clalms that denial of confirmation of the award

appropeiate because the arbitrator refessd ta hear and der
relevant and naterial evidonce presented by Tradew, T ke

Petition et 30, %
The Second Clrcuit has concluded that ? i1 k)
] E

*sesent lally sanctions the application g

om state'm

¥. AVCO Copp.. 980 F.2d 141 [3d
requirement of due process le the epportunity to be beard 'at a

ir. 15321 [*the fundamsncal

i1

neaningful tima and a esaningful manmec.'®) Jd. at 146 (quoting
Hathewa ¥. Eldridge. 424 U.8. 31%, 333, ¢4 LB, 24 18, % 8,
Ct. 833, ([qguoting i B. 545, 553, 14 L.
Ed, 2d €2, 85 5. Cr. Li87H0. m:ln in order to imvoke the
munt establish that it wan

hroicla W1 ib) dafonse, Tr
denied the opportunity t

meaningful manner. \
USFEE mmasrta &Ll duly sarved Tradevay with notice of
the procesdi .ﬁlm o Confirm at-P-kY  Tradeway do=a not
, nor does it deny that it appeared before the

conkeat t%
llblt%‘l atteapted to dafend lcealf agalnst the Clalms on

its.® Answsr-te Paritien at P13,

rd at & meaninglul time or in a

Intead, Tradeway
& Lhat the arbitratér reludéd Lo hesr énd conmidsr relevant

satarial evidence It pressnted. Jd. at P20, Specifically,

: Tradeway contends that the arblbrabor 1ntnr|:u|:t'i'r cona b dared

USFEE clalms under the 1591 Contgact, becauss those claims were
Tradeway admite,

bowaver, that lts repressntatives objected te UBFEE's submiasion

timsbarrad, Ostrovich Stavessnt at T 4.
of claima undar the 1953 Contract and Chat the arblurator
rejectnd Its objectlon and allowed USFEE"s clalm. Kiev Petitlom
at F 5.

Tradesay also objects to the arbitrator's declsbon to reject
claima alleging breach of comtract by USFEE. Toadsway admite
that it asserted and presented evidence concerning claims for
§14,000,000 against USFEE, but contends that the arbitrator

“failed to take them Inte vonaideration.® Ostrovich Statemsmb &T

Unit
e Pag
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F 6. Tha avard has besn carefully reviewed and noe such
deternination is reflected in it. Furtherwors, paragraph §.11 of
the Bules of che Internacional Commercial Arhitratlom Court at
the Chamber of Commerce and Industey of Ukraine provides for a
speclial procedurs for the filleg of a countarclalm, Swoen
-H-tltnlnl.. of Valery Elochek Pursuant to 38 0.8.C, Y746 in Support
of Patition to Confirm Award [(*Klochek Statemant®) at P 4. Tha
Defendant chose nob to follow thess procedurss, and thus has no
clalm of being denled an oppartuslty to pressnt lts claim in a

meaningful manner. See Iran Alrcraft Indestries v. AVOO Corp.,

sap F.2d 141 (24 Cir. 1983) .

4. Publie Policy
Arglcle Vi3] (b] of the Convention alleows 4 court to refuse

tn anforce an award if “the recognition or snforcement of the

award would be contrary to the public poliey of that country.* 3 Q~

8.0, § I0l. The courk in Parspss & Whittemore conclueded th

Ehe history of the Convention jndicated that the intont)

Copventlon was to construe the public policy defense n
"enforcesent of Loreign arbitral awards may be &@ his
basis only where enforcoment would violate & tata's mosk

bagpic matlons of sorality apd justica.®

L]
F.2d at T4,

Tradewsy asserts that the ke

ld not be enforced

becaude [t "is contrary to th poliey and law af the

Okraine . . . as well as of Chis

try.* Answer to Petlticn at

P 21, Tradeway concedes that it has mot provided substantial

il

mlaboration on this polnt, claiming that Lt has mot had time Lo
investligate and review the documentary tlm@ the arbitral

procesedings. Krinsky ALE. at P 5. ﬂ-@-ﬂwlu Ehat the
following circumatant ial evidence p a basle for its clainm:
fa] recant political chamges .-,qd

n of Ukralnlan law regarding

arbltrator‘s allsged -iqu
the statuke of limit rbltral cladns; and [c) Ehe

P
arbitratar's fallurdN\Eko Wentlon the settlement agreemant of
January 15, 1!% him refusal to consider avidence of

Tradeway'a alma. 14,
I%l Tradewsy seeks bto inwcke an Acticle V(2] (k)
the basis of the publiec paliey of the Ukralme, ita

ils. Article W2} (b} rofers to the public policy of the

raoll In the Ukrslne: (b} the

originally rendered. Parsona & Whityesope, 508 F.24 at 874, Mar
do any of the factops asseried satisly the narrow acope of the
hrticle ¥i2} (b defenea under United Btates public policy, The
factors set forth, while clalmisg a misapplication of Ukrainian
law, do mot amount to & wiolatfon of tha "most basic notlons of
maral ity and justice.® 1.
S Article ¥I of Che Convention
Artlele ¥1 of the Conventlon providesi
If an application for the setting aside or
suspension of the award has been made to a
tent authority referred to in articla Wil)
{e}, the authority before which the award ia

sooght to be relied upon may, if it comsidara it
proper, adjourm the decision on the enfarcement of

14
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tha award and miy alos, on the aspplication of the
party clalming enforcemsnt of the award, order the
other party te give siitable security,
% .5.C. § 200, Aretlcle VI has been comstrued to grant courts
‘uilsbtered discretion® to adjourn pending the outcome of anm

application to set aslde an award s the coustry In which it wasm

Esctilizer Corporation of India. %17 F. Supp. at 961.

Tradeway contends that, purssant to Arciels V1. the Court

Lesuad.

should ad journ decimion on confirmation of the avard pending

review by the Ukraine Suprems Court. It applying Article VI of

the Copvention, It is important to consider tha purpose and

intencicns of the Convention. The Buprese Court explaiped in

Scherk v, Albsrto-Culver Cg., 417 U.8. 508, 41 L. Ed. 24 370, %
B, Ct. 2445 (19741

The goal of the Conwention, and che principal
purpose underlying hemarican adoption and
implenentation of It, wan to sncourage the Q~
recognition and enforcemsst of comssrcial

arbitratlon agreements in intermaticnal coatract

and to unify the standards by shich agreements

arbitrate are cbserved and arbitral avards a

enforced in tha signatory countrles. @
%ﬁmu—f
resmant

Id. av 520, The Schapk Court sleo noted that:

A parochial refusal by the courts o
to enforee an intermational arbi

would not m:i- frustrate these t, t woald
invite unseenly and mutually d Lve imﬂqui.ng
by the parties to secure tac 1tigation

sdvantages,

Id. at 516-517. These goale a rvad by allowing

defendante to avold a judgne ough abstrugtive litigation.

i Borg.: €1 F.3d
101 it Cir, 1995}, “cha risk that the power bo stay could be

A8 the court npoted in

15

k which defenser Tradeway is sectbing forth.

abuaed by disgruntled litigants . . . argues wore for a cautlows
and prudent exercise of the power than ﬂt@!\inlmtlm_' Id-

ak 1086,

f Throughout Lhess procsedings
gla ap which Lt bases its appeal.
ﬁlimiiltﬂ only by the

i #. In one instance in which
ﬁﬂl:hilr to Wirainian law, it han

Tradeway doss ref
provided & tradsingl

conatruct i e provislon,®

¥ has been umeilling or
unable to substantiste the
Hany of Tradeway's clal

representat ions of

that excludes a phrase critical to the
L

Colncldentally, the allegedly

inadvertSgk lusion remcved languasge that appesra to be harmful

*s claln. Klochok Brtatessnt at P 5. PFurthermore,
v 8 claima have changed over the course of this action, to
exbant that 1t Lo often difficult to ascertalm preclesly
Thess Lactors
ondermine the legitimscy of Tradeway's claims. Rather than
contaskbing actual harms, Tradeway appears bo be sesking a legal
baala for avolding the effsce af the Award.

Following the commepcement of thism sction, It was revealed
that Tradeway kas ceased doing business, and that by agresssnt
dated Aogust 7, L1995 (the "Asset Purchase Agresment™), a newly

lormed corporation, Tradeway West, Ine. I"'I.‘rlﬂl.u'l.'r Hest®)

Y Article 71 of tha civil Code of Ukraine sete the statuta
of limitations at ona T.“ for brimging causss of actlon of stace
erganlzations, collective farme ratives and other pubklic
irgll.nllml to#ach other, Elochek Statesent at F 5. Tradeway
Aabmltted a cranslatlon of thle previalos that excluded the
phrass "to each other=. Jd.

Unit
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Bx. 9. Alchough
dated tes days before the keard was rendered, the Asmet Furchass

purchased Tradeway's asssts and llabdlicies.

Agreement was in fact ewecuted in mid-Septesbar of 1995.
Tradeway West was mot Incorporabed until Mugest 34, 1995
Supplemental Affidavit of Viadimir Byelskl in Gpposition ko
Pecition to Confiem Arbloral Rward (*Syslaki Af0.=] # 3,
Tradeway provides affidavice of the partiss involved in
negotiating the Agresment to substantiste their clalm that such
negot Lations commanoed well bafore the avird wes granted, but
that the aboence of certaln parties during negotiations delayed
Eimal execution of the transattion. Statement of Rohert @. Shaw
in Opposltion to Petition o Confirm Arbitrval Award ["Shaw AFE.")
PP 2-5, 7. Such statements are ot convincing, since the Rward

indicates that the arbitrator waa making progresaive decisions on

the immues rafmed durlng the course of the arbitration

the Award was rendared.

The purchaser of Tradeway's asseto snd liabll *
President ard sole sharsholder of Tradowsy Has &Ilﬂiui:
Syelaki. Mr. Syelski was employed by Tradess %IHI‘ an the

akhstan. Byelski
I!H!-mtiﬂ.ing with the

corporatlon’s contect parson in Ukrains
AfE, I 1. Mr. Syeleki claims that h
Fréesident of Tradeway, M. 'ru:i i » Lo purchass Tradsway's
ohares in sarly spring of - to :r:i:e.‘-.'u'l.l:g notice of the
commencamant of lt'bl.l'.'l!’ltitll He further claims that hin

attorney suggested Lhat rather than purchasing Tradeway, he form

LY

A

. Trade
was thus aware of the probable oubtcome of the Irhitrl.t:pn

a peparate company and purchase Tradeway® s aasets and
liabilitien, lgd. The two parties all
to this effect on Aogust 7, 1985 T

was execubled ln mid-Septesber,

ached an agresmsnt

rchase Agreement
ober; Hr. Syelskl filed
the so-called cointorclalm a in Tradaway's nama

Daapite aspertioms t %j.um of the sale began
before they "r.'l-iwd nnr.il:'q of the commancemant of
arbitrat lon, Hr. l admiteed that USFEE had expressad

ite Incantion o arbitration as sarly am 1984, Orlikev

mber 1%, 1955 (*Orlikov Dep.®) ac 107-11%.
urtker admite in his affidavit that he wam willing
Lo the sale to Mr. Syelekl because he “was happy to

e opportunity Lo gracefully withdrsw and turn my attentlon
tg other projects.® Bupplesental Affidavit of Yuri Orlikov in
Opposition to Petition to Confiem Arbitral Award |"Supp. Orlikov
AEE.*} P &.

M. Oriikov acknowledgen that Tradeway has no asseks ko pay
the award or to provide sscurity In ewch amount. Orlikov AfE. P
8. Bimilarly, Mr. Syelakl declares that Tradewwy Hest has no
appets to pay the amount of the award, Syelaki Aff. P-6.
Plaintiff'n actompbn to ascertain the whersaboute of Tradeway's
asseia have been unsuocessful. In particular, VSFEE challenges a
transfer of one millicn do.lare to Consolidated Steclex, a New
York corporation also osned by Mr, Orlikov, and operated out of
the Tradeway office in One World Trade Center. While Mr. Orlikow
clalma that the loan has been repald, ke refusss to provide any
Unite
Pag
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detail or subatantiation of the seans of repaysest or Lhe
whereabauts of the fumds. Ocliksw ALL. at 11-37,

fn Decenbsr 20, 1995, atbtorneya for USFEE aeserted that

Tradeday Weat has declined to subslt to the jurisdistion of Chis O

Court . Transeript of December 38, 1935 at 8, This refusal %
undemires the effectivensns of Tradsuay Wesk s adsurance I:I@
will mafintain the status gus, so as to not be rmimd@
pacurity, The dymamice of the transfer batwean Trl%l

Tradeway West, the misleading affect of tha IM% ata on tha
T

Arpat Furchass Agreemant, amd Tradeway's petsis afural to

reveal the status of ibta currept asscte %nt the credibilicy

of Tradeway's claims, and Eurther t Tradeway im

ongaged in obstructive litioat IWQ It conducts Cransactions
ril.

Incended to aveld cha eflect

Fer the reasons s@

va, OSFEE'® petitlon to conflim

the Advard is gra Trad=way ism instructed to pay the full
amounk of the plus interest and ooakba.
! ORDERED.

§HH ¥York, Mew York
rch AL, IFI'E
@ Robart . PatCereon, Jr.
U.8.0.d.
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I9TH CASE of Focus printsd in FULL format.

UERVMESHPROM S5TATE FOREIGN ECONOMIC ENTERPRISE, s Ukraisdan Corposation, Plaistiff,
-v- TRADEWAY, INC., Defendant.

@5 Civ. 10ZTE (RPF)

L'NITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK

1996 U.5. Dist.

LEXIS 2827

March 11, 1996, Dated

March 12, 1996, FILED

COUNSEL: [*1] APPEARANCES

Counsel for Plaintff: Graham & James, New York, NY,
By: Elliot 1 Stein, Paul Summit.

Counsel for Defendant: Healy & Baillie, New York,
NY, By: Andrew N. Krinsky, LeRoy Lamberi. Alan
Brutten. Brooklyn, NY, By: Alan Brutten.

JUDGES: Robert F. Patterson, Jr, U5.0D.1
OPFINIONEY: Robert B Patierson, Jr.

OPINION: OPINION AND EI-RDEII’

ROBERT P PATTERSOM, m1ﬂn1
Plaintiff mnmhpmxh Foreign Economic

Enterprise (*USFEE", E_-niiﬁu for enforcement of
an arbitral award Award™) rendered by the
International T Arbitraiion Coort st the
Ukrainian of Commerce and Industry in the
Republic of ine under the Convention on

and Enforcement of Foreign Arbitral
“"Coovention™). 9 LSC §§ 200 et
Tradeway, Inc. (“Tradeway™) re-
confirmation of the Award be deferred pend-

{a) the disposition of Tradeway's petition 1o the
Supreme Court of Ukmine to review and sei aside
the Award; and (b) the resolution of an arbstration
claim, in more than twice the amount of the award
in Plaintiff"s favor, now subject o arbitration before
the International Commercial Arbitration Court of the
Ukrainian Chamber [*2] of Commerce and Industry
ithe "Counterclaim Arbitration®). USFEE requests that
Judgment be entered upon the Award in the amount of 3
&,125, 104 plus interest and costs. For the reasons stated

LEXIS*NEXIS

Eﬁﬁm--nr-ln-.u-n—.-.—-p

LEXIS:NEXIS

A ey o 1 B iy s g

below, Ml_f"miu'm is granted, and Defendant’s

Um"-[ﬂ:mmm“ruhmnmpll
Hﬂumﬂlﬂ.Lﬁrﬂu.

i2s. Tradeway
is & Mew York corporation with offices af One World
Trade Center, Suite 4653, New York, Mew York., Al the
tine of the events giving fse to this action, Tradeway
wis involved in the purchase of sieel and iros prod-
ucts from various mills in the Ukraine for resale abroad.
On or sbout June 22, 1993, USFEE and Tradewny en-
tered into & written contract, Mo, 01/U-0] 1K (the * 1993
Contract”). Ex. 1, Appendix to Memomandum of Law
of Tredeway, [ne. in Opposition to Petition to Coslfirm
Foreign Arbital Award. al Arnicle 10 of the 1993
Contract provides for the arhitration of disputes by the
Court of Arbitration af the Chamber of Commerce and
Industry of Ukraine, Kiev (the “Arbitral Authonty *).
Ex. | at 5. On or about [*3] February 3, 1994, USFEE
and Tradeway executed a successor contract, No. 02/U-
DOZK (the "1994 Contract®). Ex. 2. Article 9 of the
1994 Coniract similarly provides: for the arbitration of
dispubes by the Arbitral Authority. Ex. 2 at 10,

nl References to numbered exhibits {"Ex.”) will
b:mﬂ:uu::h;humlnﬂndulhﬂmdu
to Memorandum of Law of Tradewny, Inc. in
Opposition to Petition to Confirm Arbitral Aevard.

In the fall of 1994, a disputs aross between USFEE
and Tradeway with respect 1o the deliveries made under

United States
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1996 LL5. Dist. LEXIS 2827, =3

the 1993 and 1994 Contracts, Om September 29, 1994,
Tradeway commenced an action in the Supreme Cour
of New York, secking damages from USFEE for breach
of contmct. In response, USFEE invoked the contrac-
tual arbitration clause and Tradewny discontinusd the
suit.  After meeting and coming lo an understanding
on January 25, 1995, Ex. 4, the Cabinet of Minisers
of the Ukmine failed to determine export guotas, and
L'SFEE repudiated the January 25 agreement by letier
on February |, 1995, Ex. [*4] 5.

On March 31, 1995, USFEE initiated proceedings be-
fore the Arbitral Authority agrinst Tradeway, for dam-
ages it claimed it sustained as & result of Tradeway's
breach of the 1993 and 1994 Contracts. USFEE served
Tradeway with notice of the proceedings. Petition to
Coafirm Foreign Asbitral Award Pursuant to 2 LS C
§ 200 et seqg. (“Petition to Confirm™) at P 13. Both
parties agreed on the arbitrator. Ex. 6 at 1. The ar-
bitrator held hearings on the matter and heard evidence
from USFEE and Tradeway. Id. at P 14, On August
9, and a5 amended on August 31, 1995, the arbitrator
swarded USFEE § 6,125, 104.55 plus interest and costs
for breach of the 1993 and 1994 Contracts. Exs. 6, 7.

On or about October 5, 1995, Tradeway Fﬂkhm:!
the Kiev City Court to set aside the Award. Petjtion,
of Tradeway to Kiev Municipal Court *Kiev iom *
at P 7. On October 31, 1995, Tradeway
an arbitration, which it calls a ¢ [
thon, against USFEE with the Arbitral A
ing § 14,043,150.58. ‘Imunbui'ff
of the Arbitral Authority. ul:ru ﬂn:
the Counterciaim Arbitration
Statement of Serge Ostrovichin( SIItm:uli

[*51at P 7. On W95, USFEE petitioned
:huﬂnl.u'lmuuﬁrm ﬂl On December 6, 1995,
by Order to Show further requestad that

ard, enjoin Tradewsy from

this Court confjrm

i destrgying. transferring or disposing of any
‘:h claims an interest, and order expe-
igeohery.” Both Tradeway and USFEE appeared

purt on December 12, 1995, at which time
aiiff made an sdditonal alternative request for an or-
recting Tradewsy to provide security under Article
"|"l the Convention, At the hearing on December 12,
1995, Tradewny acknowledged that it had scld its assets
b Tradewny West, Inc. (“Tradeway West™), a corpom-
tion owned by one of its employees. Tradeway agreed
not to make any extraordinary payments and this Court
granted Plaintiff discovery of any transfer of assets by
Tradewny.

O December 11, 1995, the Kiev City Court declined
to et aside the Award. Ex. 13, On December 12,
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Trdeway petitioned the Supreme Court of the Ukmine
for review of the Kiev City Court decision. Ex. 17, The
petition is currently under consideration by that court.

On December 28, 1995, the parties again appeared be-
fore this Court. [=6] At that time, the Court requested
the parties o submit additional bricfs upon the issue of
whether and to what sxtent the enforcement of the Award
is barred by Convention, Art. V| lite), P US.C. § 201

Criscussion
1. Arbitral Awards

The Convention is a Unitsd Nations treaty to which

both the United are signatories. The
Convention was ipplémented in the United States by
9 US.C. § 201 ef seq.) and in the Ukraine by the Law

1onal Commerzial Arbitration.
Under # !.at.,g , district courts of the United States

iven ofiginal jurisdiction over actions or procesd-
bitratian may apply bo a district court for an order

ming &0 arbitral award within three yvears of the
decision. Upon such application, a party seek-

“Iig confirmation of an sward mast submit o the court
“the original award and the original agreement berwesn

the partica, or certified copies of each. Convention, Art.
IV, @ LL5C § 201, Purmant to @ USC. § 207, "the
court shall confirm the sward unless it finds one of the
grounds for refusal or deferral of recognition or enforce-
ment of the [*7] awrd specified in the said Convention,

Article V' of the Convention delineates five factors
which may justify & court’s refusal o recognize and en-
force an award. n2 # LS C § 201, Article V also pro-
vides two adiditional bases for refusing to recognize and
enforce an award in the event that "{a) the subject matier
of the difference is not capable of settlement by arbitra-
tion under the law of that country: or (b) the recognition
or enforcement of the award would be contrary 1o the
public policy of that country.® Id.

n2 The five factors under Article V are:

{a) The partiea to the agreement referred to in arti-
cle [l were, under the law applicable to them, under
=ome incapacity, or the said agreement is pot valid
under the law to which the parties have subjected it
or, failing any indication thereon, under the law of
the country where the sward was made; or

(b} The party against whom the award is invoked
wis mol given proper notice of the appointment of
the arbitrator or of the arbitration procesdings or was
otherwise unable o present bis case; o

United States
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() The award deals with a difference not contem-
plated by or not falling within the terms of the sub-
mission to arbilration, o if contarns decisions on
matiers beyvond the scope of ihe arbitration, provided
that, i the decisions on matiers submutted to arbitrs-
tion can be sepamtsd from those not so submitted,
that part of the sward which contains decisions on
matiers submatted to arbitration may be recognized
and enforced;

o

{d} The composition of the arbitral authority of the
arbitral procedurs was not in accordance with the
agreement of the parties, or, failing such agreement,
was not in accondance with the low' of the country
where the arbitratica ook place; or

(e} The award has not yet become binding on the
parties, or has been sct aside or suspended by 3 com-
petent authority of the country in which, or under
the law of which, that award was made.

Convention, Art. V, 9 LLS.C § 200,

[*8]
Tradeway asserts three defenses in opposition
UUSFEE's Petition to Confirm Award: (1) the
is not vei binding and final under in

award would violate the

0P USC 88 201
") at PP 19-21.

Convention, although not mised in
to Petition to Confirm Award, pro-
s for declining to recognize or enforce
ard. Article V1 states that "if an applica-
setting aside or suspension of the sward has
to & competent authority referred to in article
Vi1 (2}, the autharity before which the award is sought
to be relicd upon may, if it considers it proper, adjoum
the decision on the enforcement of the award and may
alse, on the application [*9] of the party claiming en-
forcement of the award, order the other party to give
suitable security.” 9 U5 .C. § 20/

USFEE has submitted to the Court certified copies
of both the Award and the 1993 and 1994 Contracts,
Pursuant to @ LL5, C. § 207, this Court must, therefore,

Page 23
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confirm the award unless it concludes that one of the
asserted defenses is valid, or cheoses o adjourn its de-
cision under Article V1. Before addressing the Court’s
discretionary powers under Article V1, it is pecessary to
analyze each of the Article V defenses in tum.

2. Binding Effect of the Award

Tradeway asserts that the Award is not binding on
the parties wnder Ukrainian law.
Tradeway's Answer to Petition
appeal of the Award was still
Court. Answer to Petition

that the effect of the Award by the Kiey
City Court pending i isign on Tradeway's Petition
to set aside the Awasd ing the Kiev City Court's
rejection of ition, Tradeway filed another

ighe W 1) (2) addresses the binding effect of arbitral
u the Convention. A court may decline 1o
an award if:

{e) The award has not yet become binding on the par-
ties, or has been sef aside or suspended by & competent
authority of the country in which, or under the law of
which, that award was made.

9UL5.C §201. Tradeway argues that the Award is not
binding within the meaning of the Convention because
it may be set aside by the Ukrainian Supreme Couri.
While conceding that there is not an "sutomatic” stay of
enforcement pending such review under Ukrainian law,
Tradeway points out that the Ukrainian Supreme Court
has discretion to grant such o stay, and that Tradeway
has requesied that it do so. Afdavit of Andrew N.
Krinsky in Opposition to Petition to Coafirm Foreign
Asbitral Amard ("Krinsky A.*) P 4(b). The anly sup-
port Tradewsy provides for this claim is the testimony
of its lawyer, Mr. Serge Ostrovich, Answer to Petition
te Confirm at P 19,

USFEE maintainy that under Ukrinian law and the
contracts between the parties, an arbitral award is fi-
nal and binding. USFEE refers to the Law of Ukraine
on Intermational Commercial Arbitration, [*11] Aricle
35(1) of which states that " An arbitration judgment, ir-
respective of the country where il has been awarded,
shall be recognized as binding. " Plaintiff"s
Statemnent at 17. Similarly, Sections 10.1 and 10.2 of
Article V1, Recognition and Enforcement of an Arbitral
Aowvnrd, of the Rules of the International Commercial
Arbitmtion Court at the Chamber of Commerce and
Industry of Ukraine, also supplied by Plaintiff, pro-

United States
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vides, in pertinent part, that "an sward of the Arbitration
Court shall be final.” and "an arbitral award shall be rec-
ognized as binding. " Plaintiff's Supplemental Statement
at 14. Additionally, the 1993 and 1994 Contracts
both contained clauses regarding the finality of arbitral
pwards. nl

The binding effect of an arbitral award is well es-
tablished in the American couris. See, e.g., James
Richardson & Sons v WE. Hedper Tramsportarion
Corp., 8 F 2d 55 (2d Cir. 1938), cert. denied, 305 [L5.
657, 83 L. Ed. 426, 59 5, Cr. 357 (1938] (acknowledg-
ing that the swards of arbitrators are final and binding);
Blur Tew Corp. « Koehring Co., 508 F Supp. 343,
48 (SO N K 1992 [recognizing the authority of arbi-
trators of the American Arbitration Association [*12] 8
render final and binding awards that are snforceable in
a court of competent junsdiction); Ferilizer Corp. of
India v [DI Management, Inc., 517 F. Supp. 945, 957
(5.0 Ot 1981) (concluding that an arbitral award that
was before the [ndian courts for review was ponethe-
less binding and enforceable). As the court in Femilizer
Corp. of India recognized:

The award will be considerad "binding" for the purpose

of the Convention if no further recourse may be had

another arbitral tribunal (that is, an appeals tribudal)
The fact that recourse may be had to a coun of L
not prevent the sward from being "binding, *
vision should make it more difficult for

317 FE Supp. ot 957- . g Gemld Aksen
American Arbilration Arrives in the Age of
Agquarius:  United ements United Nations
Coavention on ition and Enforcement of

IS L Rew I, I

Fareign Arbilmm
{19711, 1 B
SN\

%h 10 of the 1993 Contract states That

o of the Court of Arbitration shall be fi-

both parties.® Ex. | at §. Similarly, Article

9.2 of the 1994 Contract provides, in pertinent part,

that “the sward of ARBITRATION shall be final smd
binding on either PARTY." Ex. 2 at 10

[*13]

Tradewsy's most recent submission to this Court con-
cedes that there is no "sutomatic” stay of enforcement
Krinsky Aff. at P 4n). Tradeway argues, nonetheless,

LEXIS-NEXIS
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that the Ukrainian Supreme Court has discretion to grant
such a stay, and that the effect of this power is to under-
mine the finality of the sward. Id

In response o Tradeway's sssemion that the Ulkradnes
Supreme Court's discretion to grant & stay undermines
the finality of the Award USFEE offers a letter from
the Deputy of the Chairman of the Supreme Court of
Ukraine which states that mmrﬂmwﬂ:'ﬂu::ﬂt
ing civil-procedural legislation of U |
of such kind of Petition does not gusp
of the Award. ® Plaintifi"s Suppled

) WM lo Present Defense

Article Y} ) (W of the Convention empowers a court
to refiss ize and enforce an award if “the party
i the award is involoed was not given proper
4] of the appointment of the arbitrator or of
ﬁhlﬂ“pﬂnﬁmﬂﬂﬁfhﬂﬁﬂﬁwﬂﬂh
his case.” 9 LLS.C. § 201, Tradeway claims that
\denial of confirmation of the sward would be appropri-
nie because the wrbitrator refused to hear and consider
relevant and material evidence presented by Tradeway.
Angwer to Petition at P 20,

The Second Circuil has concluded that Arsicle V(1)
(b} "essentially sanctions the application of the forum
state's standards of due process. " Forsons & Whitternore
Dverseas Co., Ine. v Societe Generale dr L'Indusiric
du Papier (RAKTA) 508 F.2d 959, 975 j2d Cir, 1974);
see also, fran Aireraft Industries « AVCO Corp., 980
F2d 141 24 Cir. ]1992] ("the fundsmental requirement
of due process is the opportunity to be beard "at a mean-
ingful time and a meaningful manner."") ld. ar [48
{quoting Marhews v. Eldridpe, 424 U5 319, 333, 47
L Ed 2d I8 965 Cr 897 (quoting Armstromp u
Marizo, 380 LIS, 545 553 J4 L Ed 34 &1, 85 5,
Cr. [187)). Accordingly, in order to invoke the Article
Vi1Wb) defense, Tradewny must establish that it was de-
nied the opportunity o be heard af & meaningful time or
in a meaningful manner.

USFEE [*15] asseris that i duly served Tradeway with
notice of the proceedings. Petition to Confirm at P 13,
Tradeway does not contest this claim, nor does it deay
that it sppeared before the arbitrator “and attempted 1o
defend itself against the Claims on their merits. " Answer
to Petition at P 13, Insicad, Tradewsy asscris that the
arbitrator refused to hear and consider relevant and ma-
terial evidence it presented. Id. st P 20. Specifically,
Tradeway contends that the arbitmtor meorrectly con-

United States
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sidered USFEE claims under the 1993 Contract, becauss
those claims wers timebarred, Ostrovich Statement ai P
8. Tﬂdﬂ'ﬂ'lj'.ldm:ﬂl. hiwiever, ﬂh.l.ihrqtm'ﬂ:ﬂuu
objected o UUSFEE's submission of claims uader the
1993 Contract and that the arbitruior rejected its objec-
tion and allowed USFEE's claim. Kisv Petition af P
3.

Tradeway also objects 1o the arbitrator’s decision fo
reject claims allaging bresch of contract by USFEE.
Tradeway admits that it asserted and presented evidence
concerning claims for 3 14,000,000 against USFEE, but
contends that the arbitrater ®failed to take them into con-
sideration. " Ostrovich Statement at P 6. The award has
been carefully reviewed and mo such determination is
[=16] reflected in it. Furthesmore, paragraph 5. 11 of the
Rules of the International Commercial Arbitration Court
at the Chamber of Commerce and Industry of Ukrine
provides for a special procedure for the filing of & coun-
terclaim. Swomn Statement of Valery Klochek Pursuant
to 28 US.C [746 in Support of Petition to Coafirm
Avard ("Klochek Statement”™) at P 4. The Defendant
chose not to follow these procedures, and thus has no
claim of being denied an opportunity to present its claim
in a meaningful manaer. Eﬁkﬂtﬁbﬂq&hmn'iuu,
AVCO Carp., 980 F2d 14] (2d Cir. 1992).

4, Public Policy

Article V(2) (b) of the Convention allows, a\¢ourt to
refuse to enforce an award if "the mnnplw&m:-
ment af the award would be contrary 16 thapiblic palicy
of that country.” P LL5.C. § 201 in Parsons &
Whittemore concluded that the jlf&: Convention
indicated that the iniention of the Convention was to con-
strue the public policy ly: "enforcement
of foreign arbitral ' be denied on this basis

only where en . wnpild violate the forum state's
most hasic ot rality and justice.” Rrrsons &

Whistemore, 24t [*17] 974,

Tndwq\'ﬁmum:mmumhm
it "is contriry to the public policy and

ine=...as well as of this country.® Answer
ot P 21, Tradewsy concedes that it has not
substantial slaboration on this point, claiming
that it hes pot had time to investigate and review the doc-
umentary record of the arbitral procesdings. Krimsky
Afl. at P 5, Tradewny suggedts that the following cir-
cumstantial evidence provides a basis for its clam: (a)
recent political changes and mrmoil in the Ukmine; (B)
the arbitrator's alleged misapplication of Ukminian law
regarding the statwie of limitstions on arbitral claims;
and () the arbitrator’s failor= to mention the s=itlement
agreement of January 25, 1995 and his refusal to con-
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sider evidence of Trdeway's counterclaims, Id.

Insofar as Tradeway seels to invoke an Article ViZ) (B)
defense on the basis of the public policy of the Ukraine,
its claim fails. Article V(2) (b) refers 1o the public policy
of the forum state, the state in which recognition and en-
forcement is sought, rather than to the state in which the
award was oniginally rendersd. Fomons & Whittemore,
508 F 2d at 974. [*18) Nor do any of the factars asserted
satisfy the narrow scope of the Artic {b) defens=
under United States ]:uhhepuhq.r
while claiming a misapp
not amount to & violation of/ e’ basic notions of
morality and justice.” Id. \_

5. Article V1 of the.Chgvention
Article V1 qr@_c.;;‘i-mﬁm provides:

If an application, for the setting aside or suspension of ||

the swifg-has been made to & competent authority re-

bo in article V(1) (e}, the suthority before which
&; is sought to be relied upon may, if it consid-
ey proper. adjourn the decision on the enforcement of
dhe sward and may also, on the application of the party
 claiming enforcement of the sward, order the other party
io give suitable security,

PUSC §20L Article V1 has been construed to grant
courts "unfetiered discretion” to adjourn pending the
ouicome of an application io set aside an awnrd in the
country in which it was issued. Ferrilizer Corporarion
of India, 517 E Supp. at 961,

Tradewsy contends that, porsuani o Articls V1, the
Court should adjourn decision on confirmation of the
award pending review by the Ukmine [*19] Supreme
Court. [n spplying Article V1 of the Convention, it is
important to consider the purpose and intentions of the
Convention. The Supreme Court explained in Scferik «
Alberto-Culver Co., 417 ULS. 504, 41 L Ed 24 270,
4 5 Cr 2449 (]974);

The goal of the Convention, and the principal purposs
undertying Amercan adoption and implementation of
it, was to epcourage the recognition and enforcement of
commercial arbitration agreements in intermationnl con-
tracts and to unify the standards by which agreemenis to
arbitrate are observed and arbitral awards ane enforced
in the signatory countries,

Id. ar 520. The Scherk Court also noted that:

A parochial refusal by the courts of one country to en-
force an international arbitration agreement would oot

Unlted States
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only frusirate these purposes, but would mvile unseemly
and mutually destructive jockeying by the parties lo s=-
eure actheal litigation advantages.

Id. at 516-517 These goals are not served by allowing | |

defendants to avoid a judgment through obstructive liti-
gation. As the court noted in Hewlem-Packard Co, , bnc,
w Berg, 61 E3d 101 (It Cir. [995), "the risk that the
power to stay could [*20] be abused by disgruntlad lin-
gants. . .argues more for a cautious and prudent exercise
of the power than for its elimination.” M. ar FO6,

Throughout these proceedings, Tradeway has besn un-
willing or unable to substantiate the claims on which it
bases its appeal. Many of Tradeway's claims are sub-
sinntialed only by ihe representations of its lneyers
In one instance in which Tradeway docs refer specif-
ically to Ulkrainian law, it has provided s translation
that exzludes a phrase critical (o the construction of the

nd Coincidentally, the allegedly inadverient
mwwmwmhm
ful to Tradeway's claim. Klochek Statement st P 5.
Furthermore, Tradeway s claims have changed over the
mourse of this sction, to the extent that it is often dif-
ﬁ:uﬂum;rwﬂdrIIHEhdchunTndnw'
setting forth. Thess factors undermine the l=pitimacy
Tradeway's claims. Rlﬁnrmnmumlmn-lhm
mlppuulnhsuﬂmgllqﬂbmﬁrl!n
the effect of the Award.

Following the commencement of thi iﬁ?:‘lm
revealed that Tradewsy has ceased doing hus and
hlhqudl.ldm {the °Asset
Purchase [*21] Agreement”™), & formed corpom-
tion. Tradeway West, Inc. W“‘Iﬂ']pﬂw
Tradewny's pssets and Ligh Ex. 9. Although
dated two davs befoge e Award was rendered, the
Assel Purchase in fact executed in mid-
‘MMUHWW

24 1995, Supplemental Affidavit of
{q:mmtn?mmmcmﬁm
"Syelski Aff.") P 3. Tradeway pro-
its of the parties involved in negotisting the
to substantiate their claim that such negoti-
commenced well before the svard was granted,
but that the absence of certain partics during negotiations
delayed final execution of the transaction. Statement of
Robert G. Shaw in Opposition to Petition o Confirm
Arbitral Award ("Shaw AFF.") PP 2-5, 7. Such state-
ments are nol convincing. since the Award indicates
that the arbitrator wes making progressive decisions on
the issues raised during the course of the arbitration.
Tradeway was thus sware of the probable outcome of
the arbitration before the Award was rendered.
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nd Article T of the Civil Code of Ukraine sets the
statute of limitations st on= year for bringing causes
of action of state organizations, collective farms co-
operatives and other public organizations o each
other. Klochek Statemnent at P 5. Tradeway sub-
mitted a translation of this provision that exchaded
the phrase "o each other™. Id.

[=23]

The purchaser af Tradeway's i ilities, and
the President and sole /ol Tradewny West,

is Mr. Viadimir Syelski. Mr. Spdaki was employed
by Tradeway since 1992 as ‘the/corporation's contact
p-:ru-n-n in Ukraing Syelski AR, P

. Mr. Syelski claimg'that be began negotisting with
lanmul:u:u[ ay, Mr. Yon Orlikov, to pur-
chase T “sahiiifes in carly spring of 1995, prior
io recEIVI n-flhcmnmmlu-fuhmnm
4. P g claims that his attorney suggested

:ht'eﬂb;ﬁ‘qlm purchasing Tradeway, he form a sepa-
ﬂ?@ﬂyﬂwﬂmm § assets and liabili-

\d. The two parties allegedly reached an agreement
ﬁﬂmu!ﬁﬂmhﬂpﬁﬂ' 1995, The Asset Purchase
ﬁgrm was exscuted in mid-September. [d. In
October, Mr. Syelski filad the so-called counterclaim
arbitration 'LnTrl.dnrl}"l-um:.

Dhespite assertions that negotiations of the sabs began
before they received official notice of the commencement
of arbitration, Mr. Orlikov has sdmitted that USFEE
had expressed its mtention to go to arbitrtion as early
as 994, Orlikovy Deposition of December 19, 1995
{"Orfikov Dep.") at 107-115. Mr. [*23] Orlikov fur-
ther admils in his affidavit that be was willing to con-
cede o the sale to Mr. Syelski because be "was happy
1o have the opportanity to gracefully withdmw end tum
my attention o other projects.” Supplemental Affidavit
of Yuri Orlikov in Opposition to Petition to Coafirm
Arbitral Award (*Supp. Orlikov Aff.") P 5.

Mr. Orlikov acknowledges that Tradewny has no as-

sets to pay the sward or to provide security in such
amount, Orlikov Aff. P8, Similarly, Mr Syelski
declares that Tradewny West has 0o assets to pay the
amount of the award. Syelski Af. P 6. Plaintiff's
attsmpts (o ascertain the whersabouts of Tradeway's as-
sets have been unsuccessful. In particular, USFEE chal-
lenges a transfer of one million dollars o Consolidsted
Steelex, a New York corporation also owned by Mr
Orlikov, and operated out of the Tradewsy office in One
World Trade Center. While Mr. Orlikov claims that
the loan has been repaid, he refuses to provide any de-
tail or substantiation of the means of repayment or the
whereabouts of the funds. Orlikov AT, at 31-37.

United States
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On December 28, 1993, artorneya for USFEE asserted
that Tradeway West has declined to submit o the juris-
diction of this Court, Trmnscrpt [*24] of December 28,
1995 at B, This refusal undermines the effactivensss of
Tradeway West's assurance that jt will maintain the status
quo, 50 as to not be required io pay security. The dy-
namics of the transfer between Tradeway and Tradeway
West, the misleading effect of the incorrect date on the
Asset Purchase Agreement, and Tradeway's persistent
refusal to reveal the status of its curreal assets under-
mine the credibility of Trdeway's claims, and forther
suggest that Tradeway is engaged in obstractive litiga-
thon while it conducts transactions imtended (o avaoid the
effect of the Award,

Page 29
FOCUS

Conclusian

For the reasons stated above, USFEE's petition 1o
confirm the Award is granted. Tradeway is instructed o
pay the full amount of the awnrd plus interest and costs.

IT IS 50 ORDERED.

Dated: Mew York, New York
March 11, 1996
Robert P. Patterson, e
5.0

United States
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