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AHLSTROM

IMITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MEW YORK

In ths Matter of the Arhitration af
Cartaln Comtrovarsles Batwean

CELULOEA DEL PACIFICO 85.K., 95 clv. 9586 [RPF)

Plaintiff/Petitioner, GFINIDH AND ORDER
= agalmmt -
A: ANLSTROM CORPORATION,

Dafandant /faspondent .

AFFEARANCED

Attorpnays for Plalntiff/reatitioner:

Poul, Welss, Bifkind, Wharton & Garcison
1385 Avenus of tha Amsricas

Wow York, Wi LOOL¥-6064
By: Robart 8. Smith, £sg., Sherris L. Russell-8rown

Tal: 313=3TI=-1000
Fax: J13=-3TI=-3304

Attarnays for Dafendant/Respondent:

Hughkes Hubbard & Reed

One Battery Fark Plaza

Hew York, WY 10004

By: Steven A. Hammond, Esg.
Tal: FLI=B3T=6000
- Faxs 313-437-4736

ROBERT P. FATTERSOM, JN., 0.0.0.d.

On Octobar 33, 199§, H-t;t‘prﬂr Calulosa Dal Pacifico
S.A. ("Pacifice’) brought a sotighly Suprems Court, New York
County, pursuant to §§ m:.p]‘»{iﬁ {b) (Lid) of ths Civil Practice
Law and Rules {"CPLE') tm“ an arbitral svard im favor of
Bespondant A. Ahlstrom 'm“'ll.lnrl [*Ahlistron’] rendsred on

Septesber 6, L1995, Pursuank to # U.5.C. § 205, Ahlstrom resovéd

the stats court pstitlon to this Court on Hovember 8, 1395, and

an Wovesber 17, 1995, served notloe lof cross patitloa to
conflrm tha avard upder tha HE
Pacltice's motlon hqu.'s:i‘- this Court to vacata tha
avard as ‘coaplately l-rnhplq;l." “contrary te publle palley” and
“Iln manifeat ﬂlrnmi,,_th- law." In support of lts motion,
Faclflca -ttlcll,l,.u: ‘plethors of exhibits from the arbitral

proceeding In“ametfort to perousde the Court to smbark on a de

enklion.

noyg review or-kthe svideapce and make findings of fact and
eoneluilehes of lav ot varfance with the arbikral panel's
dﬁiﬁ.ﬁutim.

Halthar tha law gevaerning confirmatisn of arbieral
abards nor the facts of this cass sepport patitlonse's setion,
Indesd, wers (& Aot for the Second Clrcult's desire to have tha
district courts clesrly state tha reasons for thalr decislons,
thin declslen should have been sads from the berch. Wers It not
for aother prior sotions avaiting decision, this apinion and order
Echack w. Albecto-Culver Co,, 417

kccordingly, tha cross motien te confirm

would have lssusd sarilec.
u.5,. 506, 530 [19%4).
the arbitral avard ls granted.
Background

The controvarasy arises out of tha determination by
Pacifico, & Chilean corporation Cormed in 1988, ta purchane from
Ahistrom, a Fimndlsh sanufacturer, a chamical recovary bollar,
including a “supsrheater,” as a componant part of & 800 million
palp mill preject to ba conatructed in an updsveloped reglom lnm

the south of Chile. Tha project Imcluded not only & water
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treatmant faclilty to prepacs, treat and cecycle waker to preduca
palp, & flbar Jlna for tha processing of wood fibars, but also a
racovery Island which was a separata sectiocn, deveted to tha
cecovacy of by-products for thelr reusa In tha flbar line
oparatlon, centalnlmg the recovery bollsr, stess turblnea, a
system of separation tanks and a centrol Eacllicy. Paclfice
datarmined pot to have the mill bullt on & turnkey basls but
cathar to raly on its own personmal and twa englneering
censulting companies; H. A. Slmona; Ltd. of Vancouver, Canads,
and A, F. Imdustrine Processkonsitt A.B. of Stockholm, Sweden, to
manage and coordinnte the project, Accordimgly, the other
componants of tha project were supplied by vesdera other Ehan
Ahlstrom, Arblteation Avard dated Septesber 6, 1995 |[khe
‘hard®) at S,

The pairchase sgresssnt (the “Purchass Agrecsant’) (o
the baller and suparheator was satered lnte as of March 397 1889
but negotlated for approximataly ane yesr. It t!gqﬂi;ad ‘Ahlstres
to supply one complets chemical recovery baller Par vaprmtinulr
%20 million. Although the initisl tenders \[rag”Ahlstrom affeced
Faciflco am optlon under which Ahlstros would have been
responslble for the erectlon of phe \boller, Paclfico determined
to have ECOL, a gensral contracEod, undartake that
rasponsibility, although Ghistrom and the supplisrs of control
valves, instrussnts, autamixion, the precipltator, and the water
traatment plant were sach responsibla for checklng thelr

respectiva eaguipsent onca tha sechanical, elecktrical and

instrusent Ilnstallation was ﬂlphh@-:' ‘.Flll'll'l'lﬂ AEL. 95, Ex. €,
11 rdaf=-3648, Ex. E. The Hrnhﬂ;?'ﬁﬁ;mt provided Ehat the
recovery boller componenta 'H_‘;.'l \_:l;"'hul supplied F.o.b. Plnlasd,
Avard at 12. Facifico's ‘sypart admitted that the coaponents
supplied by n:-trcr_p»nfh'_'i':&"mnrmitr with sll contract
spaciflicaticna gvm%ulip-d frem Flolaed, Awaed at 23.

The Agreesant defined “start up” to mean “the date on
which the reco¥ery boller I demcnstrated of belng capabla of
operafing of & continuous basis on black liguor at HCR (maxisus
nuhtjM ratlng)” Agresssnt at POONEE, which wlbimately
oagurred In 1992, Eowvaver, In Septomber 1951, filva sontha baforem
‘start up' but after delivery of the boiler compoments, tha
sraction of the boller, tha chemlcal cleaning of the recovery
bojler and three hydrestatic teats of the recovary apparstus,
ovar 100 leaks and cracks vers discoveraed lm the recovery bollac
suparheater caused by caustie strass corrosion cracking.' Award
at 16-17, 1.

After the dlscovery of the lesks the partles agreed
that, to ensure thet the recovery boller achleved an ssrly stict
dp, Ahlstrom would provide a replacement sdperhester and obher
sarvices, payment for which was te abide the gutcoas of

Investigatlons inkte the cause of the fallura,

: & large part of the hosring was devobsd te Pacifice's
clalm that the causs of tha damags to the supsrheatsr
was that Ahlstrom had mok properly ch-ll!.m]lr oloanad
tha recovery boller, a servica It vas Eo perform under
the Agresmant, and Ahlstrom's clala that the damage vas
caused by excessive carry-over of eut-of-spgrbdtSmites
bailer water. Award at 18.
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Ahlstrom billed Pacifica for §3.% slilion vhick
Ahistrom exponded In the replacesent and ropalrs ind §3,0874,083
for an allegad wrongful call on Ahlstrom's létter of credit
provided upder the Purchass Agreement. Award ot 15. Paclfico

refussd o pay. In Deacesbar 1992, Pacifice rescrted to

arbltratlon pursuant to the terss of the Agressent which called
for arbitratlon In Waw York pursdant to the rulas of tha

Intarnatlenal Chambar of Commarce ["TCCT), The ICC Eramemitted

tha file to the arbltrators In Juna 199). Mard at J.

Aftar sxtanaive prehsaring activities, the panel hald
fiftean days of avidentiary hearlings and recaived btwo hundred and
sevanty exhiblts and tha Bearing and post hearing brisfs, A
lengthy closing arqueent wes keld on March 3, 1995, after Cinal
Tha transeript of the

On Septesher &, 1999~k

briafs vwera submitted. Award at 4.

procesding comprises 3,937 pages. [d.
panel comprised of distlngalshed sttorneys, rendsred 'lhlﬂ-!ﬂ a
26-pags majority opinicn amd a nine page dissent.

Facifico's motion Is based principally on the.
majority's determination that certaim varrantime (n the Agressent
did pot cover the fallure of the superheater(bafors It vas placed
in service. These warranties apé:

[§ 10.1.1] In addicion to'shy\conditions or
nruntiné ara Implied by Law the
Yendar s that the Goods shall be
fean s or deflecienclas In
ut- im-nuhi and dealgn for a
24 montha after start-up af
I'.Iu nl: but mot later than 14 sonths

after tha last sain &b snlass &
lopger warranty pariod has besn agresd

_i_

upon and I8 #o recorded alsswhers ln
this Purchasa lqrnnnt.

sole cost and

prmllr repalr or
ed by ths Parchaser all
Gacds

h!
dl ﬂ, om or befors 14 months aftar
_!__ of tha FI.-“I s &

\

Paciftce, drqles that it was "absurd® for the

0§ 18.1.6)

arbitrators ®o find these wvarranties applied only to the period
after s¥irt*yp and not to the pericd befors start-up. Cosparing
ths warrapfy to tha type a consumer receives from an elsctronic
rotailer, it argued that the warranty also had to apply to tha
pre-start-up perlod. It argees that such a warranty has to be
implied and must be implied by law. It did not, hovever, advance
an leplied wvarranty thecry im its terms of reference or In (ts
poat-hearing briafm,

Tha warranty hare, howvevar, vas not a retaller's
warranty of a consumer product but a wvarranty in an agresasent
betveen Lndustrial companies which was negotiated at length by

thase conpanles, Paclfico undertock to construct the boller and

supstheater from Ahlstrom's cosponsnts and companents supplied by
athar vendors. Undsr such ciccusstances, it is entirely
reasonable to find, as the sajority arbltrators did, that under
the sgressent reached by the partles, Ahlstroa's warranty of 1lfe
of Ite componanta would mot start until tha coaponents of the
recovery unlt had been properly sssasbled, ‘the reccvery uait
tasted and put imto service. It was Ahlstrom's contention that

-f=
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the supacheater falled durlng testing becsuss Pecifico neglected
to follow khistrom's guidelines and Instructions and mot from amy
action by Ahlstrom. Petitiomer's Mes. at 6. The sajerity
arbitrators concluded that Paclfico had mot carried Its burden of
satabliabhing that Aklatrom's sctions wara tha causs of tha

Unsdar tha Cacta of this

suparheatac's fallure. Avard at 19-30.

cama; the majorlty oplmnien appears to ba & wall-greundad
intarpretation of the contract amd conalstant with the evidencs
prasanted. The award Ia not In the least absurd or lrratiomal.
Hor is It contrary to the public policy of khis forum,

It ls wall settled thakt "the gquestion of Interpretation
of the . . . agreepent Is & question for the acbitrator. It ls
the arbitrater's constructlon which wvas bargained for; and so fag
ad tha arbitrator's decision cencerns constructlon of tha
contrack, tha courts have no business overrullng him bedausha

thelr Interpretation of tha costract is different frea hiw”

United Stesl Workers v, Entprprise Wheal & Car Cgeg., 16) U.5.
553, 999 [1980).

Pacific and Ahlstrom are both non=U'S. parties. The
avard Is governed by the Wew York nmntkn ? U.5.C. § 202
(1968) ; Decrgessn . Joseph MullaP-Corp., 710 F.24 528, 912 (4
€ir. 1983). Tha grounds h;uulﬂsd a party may opposa
confirmation are Illlt!-ﬁ"‘@l_f'gpuil gt out ip Artlele ¥ of the
comvention, Andros Cospanis Maritiss. $.A. v. Marc Rich & Co.
AG., 579 r.2d4 @91, 699 (34 cle. 1978); Fotechross, Ing. v. Copal

Co.. Lhd., 517 F.2d 513, 510 {34 elr. 1978). Tha only

cancelvable ground set out In Artle ""‘yﬂuli be that In Sectlon
(b}, "Tha recognition of the l":;?.ﬂjﬂ; ba contrary to publie
palicy of [thas forus -nm(‘ ﬁﬁ.ir‘pmhlnn *is bo be construsd
narrewly to be lﬂ-lilﬂ_&ﬁ’ltﬁh anforcenent would violate the
forum state's sost pE@ic potions of morality and justice.”

Wﬂ_‘_ﬁ. 547 F.2d 512, $18 (24 clr.
1976) ; Pacsona b Whittemors Oversean Co. v, Scclets Gensrals de
L'Industele dy Fapler [BAKTAL, %08 F.3d 069, 974 (24 clr. 1974);
WMMM.M. L
6915 9%, n.11 (34 cir, 1978). Review of the award and the
vetord underlylng thae avard reveals no banls vhatsoever for
€inding & viclation of baslc notions of morallty and justice,

The petitioner's msotlion la denled and the cross motlon
ils granted. The Arbitral Avard of September 5, 1595 ls heraby
confirmed. Enter judgmant,

IT 18 50 ORDERED.

New York, Hev York

Dated:
March .i':: 1998

United States
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UNITED STATES DISTRICT COURT
SEUTHEHH DISTRICT nr HEW YOREK

In th;-ﬁ:tt&r ;E the ﬁrhitra;;; u:-“"x
Certain Controversies Between -
CELULOSA DEL PACIFICO S5.A..
Plaintiff/Petitioner,
- against -
A. AHLSTROM CORPORATION,
DEfEndlntjﬂnspnndant. o

APPEARANCES

Attorneys for Plaintiff/Petitioper:

95 Civ. 9586 (RPP)
OPINIOM AND ORDER

Paul, Weiss, Rifkind, Wharton & Garrison

1285 Avenuas of the Americas
New York, NY 10019=8054

By: Robert S. Smith,“\Esg., Sherrie L. Russell-Brown

Tel: 212-373=-31000
Fax: 212=-3171=-2384

Attorneys for Defendant/Respondent:

Hughes Hubbard & Reed

One Battery Park Plaza

New ﬂqu, NY 10004

By: Steven A. Hammond, Esq.
Tels 212-8317-6000

Faxs: 212-422-4T726

ROBBRT P. PATTERSON, JR., U.8.D.J.

On October 23, 1995, Petitioner Celulosa Del Pacifico

8.A. ("Pacifico”) brought a motion in Supreme Court, New York

County, pursuant to §§ 7511(a) and (b) (iii) of the Civil Practice

Law and Rules (“CPLR") to vacate an arbitral award in favor of

Respondent A. Ahlstrom Corporation ("Ahlstrom’) rendered on

September 6, 1995. Pursuant to 9 U.S.C. § 205, Ahlstrom removed
tha state court petition to this Court on November UnitcloStjiecand

Page 5 of 12



on November 17, 1995, served notice of its cross petition to
confirm the award under the New York Convention.

Pacifico's motion requests this Court to vacate tha
award as "completely irratiocnal,” "contrary to public policy” and
“in manifest disregard of the law.” In support of its metion,
Pacifico attaches a plethora of exhibits from the-acbitral
proceeding in an effort to persuade the Court\to embark on a de
noyg review of the evidence and make findings‘of fact and
conclusions of law at variance with theé‘\arbitral panel's

determination.

Neither the law governing ‘confirmation of arbitral
awards nor the facts of this.case support petitioner's motion.
Indeed, wera it not for the Second Circuit's desirea to have the
district courts clearlj state the reasons for their decisions,
this decision should have been made from the bench. Were it not
for other prior-motions awaiting decision, this opinion and order

would have jssued earlier. Scherk v. Alberto-Culver Co., 417

U.S. 506,520 (1974). Accordingly, the cross motion to confirm
the arkitral award is granted.
Background

The controversy arises out of the determination by
?acificu, a Chilean corporation formed in 1988, to purchase from
Ahlstrom, a Finnish manufacturer, a chemical recovery boiler,
including a “superheater,” as a component part of a 5600 million
pulp mill project to be constructed in an undeveloped region in

the south of chile. The project included not only a water

United States
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treatment facility to prepare, treat and recycle water to produce
pulp, a fiber line for the processing of wood fibers, but also a
recovery island which was a separate section, devoted to the
recovery of by-products for their reuse in the fiber line
cparation, containing the recovery boller, steam turbifies, a
system of separation tanks and a control facility.\{ Pacifico
determined not to have the mill built on a turnkey basis but
rather to rely on its own personnel and twé enhgineering
consulting companies, H. A. Simons, Ltd{ of Vancouver, Canada,
and A. F. Industrins Processkonsitt, A.;B: of Stockholm, Swedan, to
manage and coordinate the project., “Accordingly, the other
components of the project wera supplied by vendors other than
Ahlstrom. Arbitration Award.-dated September 6, 1995 (the
"Award®) at 5.

The purchase agreement (the “Purchase Agreement®) for
the boiler and superheater was entered into as of March 27, 1989
but negotiated for approximately one year. It required Ahlstrom
to supply‘\one complete chemical recovery boiler for approximately
$28 million. Although the initial tenders from Ahlstrom offered
Pacifico an option under which Ahlstrom would have been
responsible for the erection of the boiler, Pacifico determined
“to have ECOL, a general contractor, undertake that
responsibility, although Ahlstrom and the suppliers of control
valves, instruments, automation, the precipitator, and the water
treatment plant weres each responsible for checking their
respective equipment once the mechanical, electrical and

United States
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instrument installation was completed. Hammond Aff. 95, Ex. C,
11 2648-2666, Ex. E. The Purchase Agreement provided that tha
recovery boiler components wvere to be supplied f.o.b. Finland.
Award at 12. Pacifico's expert admitted that the components
supplied by Ahlstrom were in conformity with all contract
specifications when shipped from Finland. Award ag 22.

The Agreement defined "start up® to mean/"the dates on
which the recovery boiler is demonstrated of\being capable of
operating on a continuous basis on blagk \ligquor at MCR (maximum
centinuous rating)® Agreement at PO0OY6S, which ultimately
occurred in 1992. However, in Septedber 1991, five months before
"start up" but after delivery ef the boiler components, the
erection of the boiler, the\chemical cleaning of the recovery
boiler and three hydrostatic tests of the recovery apparatus,
over 100 leaks and cxécks were discovered in the recovery boiler
superheater caused\by caustic stress corrosion cracking.' Award
at 16-17, 21.

After the discovery of the leaks the parties agreed
that, \to‘ensure that the recovery boiler achieved an sarly start
up,\ Ahlstrom wvould provide a replacement superheater and other
services, payment for which was to abide the ocutcome of

‘investigations into the cause of the failura.

y A large part of the hearing was devoted to Pacifico's
claim that the cause of the damage to the superheater
was that Ahlstrom had not properly chemically cleansd
the recovery boiler, a service it was to perform under
the Agreement, and Ahlstrom's claim that the damage was

caused by excessive carry-over of out-of-specification
boiler watar. Award at 18.
United States
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Ahlstrom billed Pacifico for %3.5 millicon which
Ahlstrom expended in the replacement and repairs and 52,874,851
for an alleged wrongful call on Ahlstrom's letter of credit
provided under the Purchase Agreement. Award at 15. Pacifico
refused to pay. In December 1992, Pacifico resorted\to
arbitration pursuant to the terms of the Agreemefit which called
for arbitration in New York pursuant to the rulas of the
International Chamber of Commerce (“ICC").( The ICC transmitted
the file to the arbitrators in June 1993, " Award at 2.

After extensive prehearipg activities, the panel held
fifteen days of evidentiary hearings and received two hundred and
seventy exhibits and the hearing and post hearing briefs. A
lengthy clesing argument Wag held on March 2, 1995, after final
briefs wera submitted. \ Award at 4. The transcript of the
proceeding comprise®\ 3,937 pages. Id. On September &6, 1995, the
panel comprised-of distinguished attorneys, rendered the award, a
26-page majprity opinion and a nine page dissent.

Pacifico's motion is based principally on the
majordty's determination that certain warranties in the Agreement
did _not cover the failure of the superheatar before it was placed

in service. These warranties are:

[§ 10.1.1] In addition to any conditions or
warranties which are implied by law the
Vendor warrants that the Goods shall be

free from defects or deficiencies in
materials, werkmanship and design for a
period of 24 months after start-up of
the plant, but not latar than 1& months
after the last main shipment unless a
longer warranty periocd has been agreed

United States
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upon and is so recorded alsewvhera in
this Purchass Agreement.

L] w L

[§ 10.1.8] Tha Vendor, at its sole cost and
expense, shall promptly repair or
replace as directed by the Purchiser all
defects or daficiencies in the-Geods
discovered on or before 24 months after
start-up of the plant. . . 4

Pacifico argues that it was "absurd™ for the
arbitrators to find these warranties applied only to the period
after start-up and not to the period.before start-up. Comparing
the warranty to the type a consume¥ receives from an electronie
retailer, it argued that the warranty also had to apply to the
pre-start-up period. It argues that such a warranty has to be
implied and must be implied by law. It did not, however, advanca
an implied warranty‘thecry in its terms of reference or in its
post-hearing briefs.

The warranty here, howvever, was not a retailer's
warranty o6f/a consumer product but a warranty in an agreement
between industrial companies which was negotiated at length by
those\companies. Pacifico undertock to construct the boiler and
superheater from Ahlstrom's components and components supplied by

other vendors. Under such circumstances, it is entirely

reasonable to find, as the majority arbitrators did, that under
the agreement reached by the parties, Ahlstrom's warranty of life
of its components would not start until the components of the
recovery unit had been properly assembled, the recovery unit
tested and put into service. It was Ahlstrom's contention that

United States
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the superheater failed during testing because Pacifico neglected
to follow Ahlstrom's guidelines and instructions and not from any
action by Ahlstrom. Petitioner's Mem. at 6. The majority
arbitrators concluded that Pacifico had not carried its burden of
establishing that Ahlstrom's actions were the cause.of the
superheater's failure. Award at 19-20. Under tha facts of this
casa, the majority opinion appears to be a well-grounded
interpretation of the contract and consistent with the evidenca
presented. The award is not in the least absurd or irrational.
Nor is it contrary to the public policy of this forum.

It is well settled that \"the gquestion of interpretation
of the . . . agreement is a quastion for the arbitrator. It is
the arbitrator's constru¢tiol which was bargained for; and so far
as the arbitrator's deelSion concerns construction of the
contract, the court® have no business overruling him because

their interpretation of tha contract is different from his."

United Steel HWorkers v, Enterprise Wheel & Car Corp,., 363 U.S.
593, 599 [1960).

Pacific and Ahlstrom are both non-U.S5. parties. The
award is governed by the New York Convention. 9 U.S5.C. § 202
{1588) ; Bergesen v. Joseph Muller Corp., 710 F.2d 928, 932 (24
Cir. 1983). The grounds upon which a party may opposa

confirmation are limited to those set out in Article V of the

Convention. Andros Compania Maritima, S.A. . Marc Rich & Co,
A.G., 579 F.2d 691, 699 (2d cir. 1978); Fotochrome, Inc. v. Copal

Co., Ltd., 517 F.2d 512, 518 (2d cir. 1975). The only

United States
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conceivable ground set out in Article V would be that in Section
2{b), “The recognition of tha award would be contrary to public
policy of [the forum state].” This provision "is to be construed
narrowly to be applied only wvhere enforcement would violate the

forum state's most basic notions of morality and justice.®

Fotochrome, Inc, v, Copal Co., Ltd., 517 P.2d s5)2,\516 (24 cir.
1975) ; Parsons & Whittemore Overseas Co. v. Societe Generale de
L'Industrie du Papier (EAKTA), 508 F.2d 949, )974 (2d Cir. 1974);
Andros Compania Maritima, S.A. v, Marc ' Rich & Co., A.G., 579 F.2d

691, 699, n.11 (2d cir. 1978). Rew¥iew of the award and the
record underlying the award revéals no basis wvhatscever for
finding a vieclation of basignotions of morality and justice.
The petitinmr;; motion is denied and the cross motion
is granted. The Arbitral Award of September 5, 1595 is hereby

confirmed. Enter(judgment.
IT IS S0 ORDERED.

Dated: HNew York, New York
Mareh , 1996 L/’i ;E ; :

Eobeart P. Pl.tt-runn, T
U.5.D.J.
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