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CREATIVE TILE MAREETING, INC., & Florida corporation, Plaintiff, ve. SICIS INTERMATICNAL,
5.r.L., & forsign corporation, Defendant.

Case No. 95-492-CIV-MOORE

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRI ; W .
DIVISION ' i e

9221 F. Supp. 1534; 1996 LLS, Dist. LEXIS 5020; 9 Fla. Law W. Fed. D

April 3, 1996, DONE AND ORDERED N\
\

# April 3, 1996, FILED

COUNSEL: [**1] For CREATIVE TILE Diefendant filed :Hnﬂﬁmudiiﬂiuﬂu:uuphiﬂﬁr
MAREETING, INC., a Florida corporation, Plaintiff: personnl and subject master jurisdiction and to
Stephen ). Kolski, Jr., Esq.. Catiin, Sawon, Tittle and quash@service of process and motion for extension of
Evans, P.A., Miami, FL. time Yo flé supporting affidavit. By Order dated April
. Y894, Judge Morman S, Gerstein entered an agresd

For SICIS INTERNATIONAL. S.rL., a foreign corpo- sal order denying Defendant’s motion to quash ser-
ratton, Defendant: Richard 1. Owalmen, El-q.,Ml.n'ILO ice of process, motion to dismiss for ek of long arm
Weidmeier, Esg., Baker & McKenzie, P A, Miumi, jurisdiction, and motion 1o dismiss for insufficient min-
y )  imum contacts with the stsie of Floridi. On December

JUDGES: K. MICHAEL MOORE. UNITED 13, 1994, Judge Gerstein entersd an order denying the
DISTRICT JUDGE remuinder of the issues raised in Defendant's November
\ 10, 1993 motion to dismiss, and directed Defendant 1o
OPINIONEY: K. mmmmm&;ﬂ filz and serve an answer to Plantiff s complaint within
| twenty (20} days of the date of the Order. Defendant
OPINION: [*1535] thscgh did mot file an answer, but filed n motion for extension
THIS CAUSE came befacD) Coet upon (1) of time on Dﬂ:nﬂ:ﬂr:!ﬂ'. I?H On Jamunry 12, 1995,
. Plaintiff's Mation for o thE Tanis Defendant filed a notice of interlocutory appeal.
of Lisbility and for ion of Jurisdiction to On March 10, 1995, Defendant filed o notice of re-

Determine. Dumages ¥ (2) Defendant’s Motion moval of this action, and this action was removed 1o
to Compel Arbitrition Stay Proceedings (DE #5); this Court. At the tme Defendant filed its notice of
and (3) Defendu Motion for Reconsideration of removal, [**3] Dwefendant’s motion for an extension of
dep, and Repewed Motion o Compel timmes 1o answer the complaint was still pending. On
d to Stny Proceedings (DE #12). Muarch 24, 1995, Plaintifi filed & motion for default

judgment in this Court, Upon receiving the motion for
default, Defendant filed a motion to compel arbitration
and stay procesdings. Defendant filed a second motion
o compel shortly thereafier.

pertinent portions of the record, and being other-
illy advised in the premises, it enters the following

PROCEDURAL BACKGROUND FACTUAL BACKGROUND
B . Plaintiff Creative Tile Marketing, Inc. ("CTM™)
On September 15, 1993, Plaintifif Creative Tilke . ¥ L :
Markating, fuc. (*Cresive Til") commenced [*1536] is a Florida markefing corporstion. Defendant SICIS

an action in the Circuit Court for the Eleventh Judicial 'WI‘:‘ Sxl ‘r"ﬂm':' s . ‘"H'."'m
Circuit in Dade County against Defendant [+#2] SICIS s "‘“"‘m of manufucturing mosaic tiles.

International, §.x.L. (“SICIS") for breach of contract and December | #ﬂﬁg‘“ﬂﬂ hmﬂﬁmmpr
for an accounting. On or about November 10, 1993, ment, whereby appot cT™ exclusive
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922 F. Supp. 1534, *1536; 1996 U5, Disi. LEXIS 5020, ==3

agent in several countries, including the Linited States,
Canads, Caribbean Islands, Jupan, Singapore, Australia,
Taiwan, and Hong Kong, to sell SICIS' tile products.
Pursuant to the agency agresment, SICIS was entitled
to aceept and exscule orders received directly from cus-
tamers in CTM s exclusive ternitory. 1F SICIS accepled
and exocuted these orders, SICIS was obligated o pay
CTM a commission for all sales within CTM's terri-
tory. In December 1991, the parties enterad into an
amended agency agreement, which amended [**4] the
exclusive agency territory to the United States, Puerio
Rico, Capada, and South America.

CTM alleges that, in November 1990, SICIS wrong-
fully terminated the agency agreement as it applied to
Japan. Further, CTM alleges that, on June 2, 1992,
SICIS wrongfully geve notice of its intent io termi-
nate the agency agreement in ity entirety. In its four-
count complaint, CTM alleges that, as a result of SICIS'
breaches of the agency agreement, CTM is entitled to
commssions for sales consummated by S1C1S in CTM's
exclusive territory.

DISCLUSSION

1. Plaintif"s Motion for Default Judgment

Two weeks afier Defendant SICIS removed the fr
stant matter to this Court, Plaintiff CTM filed a mioting
fior default judgment pursuant to Rule 55 of the Federu
Raules of Civil Procedure. I i the geoeral falgdlsa de-

ors Vincluding: {i}ﬂup-uuhlir_'r
--- , [2) the merits of plaintiffs
= chginm: Ihil.ll’l“if:l-:nq.' of the complaint;
um of money at stake in the action; (5) the
$ a dispute concerning material facts; (&)
W defaull was due to excusable neglect; and
(T strong policy- underlying the Federal Rules of
Civil Procedure favoring decisions on the merits. Eirel
u MoCool, 782 F2d 1470, 1471-72 (9eh Cir, [*1537}
1985] (citing & Moore's Federal Practice, P35-05]2], at
24-28).

Plaintiff argues that it is entitled to entry of defanlt
judgment for three reasons: 1) Defendant ignored Judge
Geritein's order that Defendant file and serve an answer

to Plaintiff"s complaint; (2) Defendant failed to comply
with Rule 55 which requires a defendant to answer or
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otherwise defend a complnint; and (3} Defendant failed
to comply with Rule 81, which requires s Defendant to
answer or present other defenses or ohjections within
five {5) days afier filing & petition for removal,

Defendant acknowledges that it failed to timely an-
gwer [*=6] the compleint or raise objections afier re-
moving this case to this Court but argues that the Court
should excuse Defeadant's dilstory cond

been totally non-responsive in
Defendant acted i a timely

glaims and adjudication on the ments is war-
mled\in light of the damages, believed to be in excess
00, 000,00, sought by Plaintiff, Finally, Plaintiff

s not been prejudiced by Defendant’s two week de-

lay. Accordingly, the Court dentes PlaintifT"s motion
for default. o2

nl While a motion to compel arbiteation is not
included in the ambit of Rule 12(b) motions that
suffice as responsive pleadings in lieu of answers,
courts traditionally have entertained certain types of
pre-answer motions - such as 8 motion to compel ar-
bitration and stay proceedings — not specifically pro-
vided for in the Federal Rules of Civil Procedures.
See Smith v Fay-Fone Spstemw, Inc., 827 F Supp.
121, 122 (N.D.Ga, 1985).

=7

il However, the Court noles thai Defendant
has failed to adhere to the Federal Rules of Civil
Procedure in several respects and finds that Plaintiff
is entitled to an award of costs and atiomey's foes
incurred in filing its motion for default judgment.

. Defendani's motion to compel arbitration;
Defendant's motion for reconsideration of the staie
court order and renewed motion to compel arbitration
Diefendant has filed & motion for reconsideration of the
stale court’ s order 1o the extent that it denled Defendant’s
modion to compel arbitrafion. n3 Reconsiderafion is
proper since, upon removal, a district court may dis-
solve or modify injunctions, orders, and all other pro-

United States
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922 F Supp. 1534, *1537; 1996 LL5. Dise. LEXIS 5020, **7

eoadings which took place in state court. 5ee Mavedo v
Honda Motor Co, Led., B6] F2d 1248, 1252 (11th Cir.
1988) (citing Granny Goose Foods, fec, w  Teawmsters,
£I5 U5 423 437, 945 Cr. 1115, 1123, 390 Ed 2d
435 (1974); Ex Parte Figk, J13 L5 TI3. 58 Cr. 724,
28 L Ed. 1117 {1885); 28 LS. C. § 1450

a3 Defendant does pol sesk reconsiderntion of
the other points maised in its motion o dismiss,
Hewever, the Court notes that Defendant contends
that it "appenrs specially " in this court without waiv-
ing objections to, among other things, personal ju-
risdiction. Since Defendant's motion o dismiss for
lack of personal junsdiction was dismissed pursiant
to an agreed order, this Court finds that Defendant
consented to personal junisdiction.

[**E]

A. Characterization of the Parties’ Dispute

Before this Court discusses whether arbitration is ap-
propriate, the Court must address two preliminary issues
which will determine the applicable contractual provi-
sions in the instanl matter. ﬁrﬂ..ﬂntl'.‘.nurtnull.mr-

is merely & "commission dispute.” If the instant ac
is merely & "commissions dispute,” then Article 3{3
the partics’ agency agreement is applicable; g ‘
Aticle 12 is applicable. ﬁnwlnrul'ﬂ' Som-

tnin whether, as Plaintiff contends, the parties’ d\%

agency agree-

prop Although the parties have not briefed
gnvig, the Court notes that Article 12 of the agency
gepem, provides, in pertinent [**9] part, that "all
dispubsy arsing from o conmectad with this Agreement,
exncept those referred to Articls 3. sub 3, shall fall within
the jurisdiction of the competent judge of 47023 Ronta
Cesenn, ltaly.* Article 12 s & forum selection clauss.

In M/S Bremen v Off-Shore Co., 407 LLS,
1,2, 928 Cr. 907, 1909, 32 L. Ed 24 51% {1972),
the Supreme Court held that & mandsiory forum selec-
tion clause is prima feie valid. However, unlike the fo-
rum selection clatises in M/S Bremen. the forim selection
clatise in the instant action is not mandatory. 1§ ks permis-
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sive. See, eg.. Coldoy & Sorx, fnc. v Willingham,
I7T E3d 123, 127128 (Sth Cir. [994); Huns Wesson
Foods, Inc. v Supreme O8 Co., 817 E2d 75, 77-78
Beh Cir. J987). The Court's conclusion is bassd on
the finding that, unlike forum selection clauses which
have been held to be mandatory, the clause in the instant
action doss pot provide that the ltalian court shall have
“exclusive jurisdiction.” See, e.g., Caldas & Sons, I7
Fidm’!!?{lhnmﬂmhdﬂﬂllhn
'm'ﬂmmmmm '

court indicated [**10] that masnd
clauses generlly contain word

diction”). Further; it '- effect of the forum
is to copfer juris-
corporation, in an ltadian
the forum selection clause is
& proper forwm, the Court retains
matier and tums to the question of
i warraniad in the instant matter.

seeks 1o compel arbitrtion on the basis

parties’ agency agreement contnins two arbitra-

provisions. Specifically, Article 12 of the parties’
agency agrecmend provides:

Without prejudice to the Principal's right to summon
the Agent before the judge competent af Agent’s domi-
cile, all disputes arising from or connected with this
Agreement, excepl those referred to in Article 3, sub, 3,
shal| fall within the jurisdiction of the compeient judge
of 47023 Ronta Cesena, ltaly.

This Agreement is construed and is to be interpreted in
sccordance with the law of the lialian Republic, how-
ever, all disputes that arise from the operation of this
Agreement, [++]1] shall be submitted to an international
arbilralion commitise n Geneva, Switrerland or other
mutually acceptable formm.

Article 3(3) provides:

Adiy dispiite aboul the amount of commission which the
Principal owes o Agenl shall be seitled by a certified
public auditor io be appoinied by the Principal and the
Apent, whose written decision shall be final and binding
upeon boith parties.

Plaintiff doss not deny that the agency agreement in-
cludes two arbitration provisions, Rather, Plaintiff ar-
gues that: (1} Articles 3(3) and 12 are invalid srbitration;
(2} Defendant waived arbitration; and (3) if arbitration is
warrnnied, the Court should direct the parties to arbitrule

United States
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F2IF Supp. 133, *1538; 1996 1.5, Dis. LEXIS 5020, ==11

this matter befors a certified public ascountant pursuant
o Article 3(3). The Court does not find Plainaffs ar-
guments compeiling.

There is strong federal policy favonng arbitration,
Section 1 of the Federal Arbitrstion Act ("FAA" or
" Arbitration Act™), provides that an arbitration clause
"shall be valid, irrevocable, and enforceabls, save upon
such grounds as exiel at low or in equity for the revoca-
thon of any contract. " QLS. C. § 2. "The Arbitration Act
establishes that, s a matter of federal law, [*=12] any
doubis concerning the scope of arbitrable Bsues showld
be resalved in favor of srbitration.  Mitsbiohi Morors
Corp, W Soler Chrysler- [=1539] Plymouth fne., 473
LLS. &i4, 626, I05 5. Cr. 3348, &7 L Ed. 2d 444
(I985) (quoting Moves H. Cone Memorial Hosp, «
Mercury Constr. Corp., 460 ULS. |, 24-25, 03 5. Cr.
937 T4 L Ed Id Fa3 (1953} "By iis terms, the Aci
leaves no place for the exercise of discretion by & dis-
trict court. but instead mandates that district courts shall
direct the parties o proceed to arbitration on issues as to
which an arbitration agresment has been signed. ® Dean
Witter Reynolds, Inc. w Byrd, 470 U5, 213, 105 §.
Cr. I238, 1241, 84 L. Ed. 2d 158 (1985) (emphasis
in original). Therefore, up:rnlﬁnl:ﬁngtlw;m
is arbitrable, the court is compelled to *make an order |
directing the partics to proceed fo arbitmafion in
dance with the terms of the agreement,” provided
the arbitration takes place within mlm-d.;g@qm
court, PUSC §4 ‘

The federal policy favering arbitr 3 applies
in international transactions and is, in the

- ----' hlmpmtqdnlhﬂicwnmn
thall ... refer the parties to arbi-
nds that the said agreement is noll
perative or incapable of being performed. *
i, Article {3}, Unlike the geographical lim-
ntained in the FAA, a court acting under the
Gwvmhm "may direct the arbitration to be held in ac-
cordance with the agreement at any place thersin pro-
vided for, whether that place is within or without the
United States.” @ L5 C § 208

n4 Both the United States and [taly are signatoriss
to the Convention.

In determinimg whether arbitration s warranbed,

@ osNexs @Y snexs @Y
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Defendani asks the Court to apply the four-part test
counciaded in Ewro-Mec import, lne. v Pontrem & C.
Sp.A., 1992 US Dise. LEXIS 18046, No. 92-2624,
1992 WL 350211 (E.D.Pa. [**14] MNow. 16, 19%3).
Under the Burc-Me: Import test, arbitration is appro-
priate if the following four questions are answered in
the affirmative:

1. |lI'J:r:l!:I::p.l.p'nnnl'nﬂuI1:|.l.r|:|'r|:|:l|!.|="|I C

lnunmlpmﬁdeﬁur it ':Enhqﬁl.nr_l.'
of signatory country? ,

3 Does agreement arise o\nriﬁlﬂ relation that is
considersd muﬂ"

4, Is ane uFﬂHWIm American citizen?
\

The | questions are answered in the

lfﬁrunti instnni mmatier. Firs?, there iz a
to arbitrate "ﬂlﬂtpﬂsdu:lﬂ:
MMMnn of [the ngency] agreement.” nS

agency agrecment provides for arbitration in

a.. Switreriand; Switrerland is a signatory to the

Convention. Third, the agreement arises out of an inter-

) national commercial legal relationship. Fourth, SICIS
t5 an lialisn corporstion.

nS As stated above, since this dispute is more than
8 "commissions dispute,” Article 12 of the agency
agreement is relevant to this inguiry.

However, [**15] before compelling arbitration, this
Court musi determine whether the arbitration provision
ig valid and enforceable. Plaintiff contends that Article
12 is unenforceable bocause it is vague and ambiguous.
Specifically, Plaintiff indicates that the arbitration clause
fails o identify the oumber of arbitesiors and how they
are o be selected. The Cowrt notes that provisions in
a coniract providing for arbitration geperally must be
definite enoogh so that the parlies have some ides as
i what maliers are referable to arbitration and how the
arbitration is o proceed. Ses Malone & Hyde, Inc.
¥ RIT Transportation, [ne., 515 Se. 24 365, 368
(FI. Diist. Ct. App 1987,

The parties” failure 1o include guidelines on the num-
ber of arbitrators or procedure on appointment of the
arbitrators, however, is not fatal. § 5 of the FAA pro-
vides that if the arbitration agreement fails to adequately
provide a method for appointing an arbitralor, the court
is empowered to "designute and appoint an arbitrator
of arbitralors o umpire, a8 the case may require, who

United States
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922 F. Supp. 1534, *153%; 1996 U.S. Dis, LEXIS 5020, **15

and effect a5 if be or they had [*1540] been specifically
named thersin, ® Further, § 206, in [**16] perfinent par,
provides that the court "may also appoint arbitralors in
accordance with the provisions of the agreement. ” It has
been held that § 206 does not prevent a court from nam-
ing an arbitrator if an arbitration is silent on
that asue. See faln v De Were, 31 F 3d 686, 882 (Tih
Cie), cert. demied, /16 5. Cr. 300, 137 L Ed 24 206
(1995,

In addition, Plaintiff argues that the arbitration clause
is invalid because the agreement provides that [alian law
shall govern any dispute. In Willioms v  Hardy, 4658
So. 2d 429 (F1.Dist. Cr. App 1985), the court held that s
contractual provision requiting arbitration i Mew York
according 1o New York law was not enforceable under
the Florida Arbitration Act. However, this dispute in-
volves interstale commerce and is governad by the FAA
or the Cosvention. In & malter governad by the FAA,
state law that is contrary o the FA A will not be enforced.
Accardingly, the FAA supersedes the Florida Arbitration
Code provision which deprives Florida courts of swthor-
ity to enforcs agreements to arbitrate under the law of
other states. Trojon Horse, Inc. V¥ Lokevide Gomes,

Pags 12
FOCUS

ADIUDGED as follows:

1. Plaintif"s Motion for Default Jodgment on the
Issue of Linbility and for Reservation of Jorsdiction
to Determine Damages be, and the same is hereby,
DENIED.

2. Defendant's Motion to Comgel Arbitration

and Stay Proceedings be, mdlhmu]uu-h}'
GRANTEIL This sction is STAYED

directed 1o submit these dispuies,
l”nfﬂ::lgm:}'l.pn:u:ut to

provide for the number of . this Court [*=18]
directs that the arbitrati under & tripartite
panel, consisting of and one umpire-
a party arbitrator; the ar-

In the event that the par-

on Yhe manner or Hime-frame in which

Mors, the parties are directed to make

526 So. 2d 194 (FLDise. Cr. App, 1958).

"\\rmrrna:n ORDERED AND ADIUDGED that
Plaintiff also (*#17] argues that Defendant waived ar-

Plaintiff is entitled to an awerd of costs and atfomey’s

SICTS eatated "
creditor iowards SICIS International 5.el.
io you o procesd by [mw.” The Court
with Plamntiff that this letier amounis lqlJ.
right (o arbitrate.

Finally, Plaintiff srgues

of the

_—

arbitration in
Couri concludes tha
forum for the arbi-

trafion is Geneva,
CONCLUSI .
Far the forth abave, it s ORDERED AND
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fees incurred in filing its motion for defaull judgment.
PlaintifT is direcied 1o file 8 motion for costs and attor-
ney"s lees within fifieen (15) days of the date of this
Order.

FURTHER ORDERED AND ADIUDGED that the
Clerk of Court is directed to place this action in the
CIVIL SUSPENSE FILE. All pending motions re
DENIED AS MOOT.

DONE AND ORDERED in Chambers at Miami,
Florida, this 3rd day of April, 1996,

K. MICHAEL MOORE
UNITED STATES DISTRICT JUDGE

United States
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CREATIVE TILE

IN TRE iMITED STATER DINTRICT COURY
POl TED SOUTHEAM DIOTRICT OF FLORIDA
HIAMD DIVIR[OM

Cage Mo. RE-45I1-CIV-HOORE

CAEATIVE TILLC MARNETING: IMC.. & °
Florids corporatlios,

Flaintifl,
¥
SICTS  INTERWATIOMAL, S.r.lL., a
foreign corperatlon,

Dafendant .

"

TETS CADSE came bafors the Couct upodn (M) i"hi“‘t'l HWoLion
for Bafault Judgssnt on tha Teswe of Lisbllity snd foc RMeservatlon
of Jurisdiction Lo Detsrmine Damages (DF M4):; 2] Dafencunt’s
Motlon to Compal Mrbitration ard Stay Procesdings (DE 05); and 130
Defendant’s Motlon for Paconsidaration of State Court Order, wfd
Ransead Moblon o Compel Arbitratlen, asd to Stay Procesdiags) (GF
. \

THE COURT hae cossidered the Motlona, Tepgonses, and the
pertinent poctlong of Lhe pwcprd, and belng atheraige fully sdvised
if the premises, It saters Lhe l'nuq'.-uiqvnﬂj!‘;,,

N

n ilpt-hn_' 15, 1183, Hlltﬂl\ﬂ:&tﬂtlh Tile Marksting, [na,
(“Crantive TLI&"] commsaced
Elevenlh Judiclal Circuil In Dade County sgalnst Defendant SICIS

then in the Circult Court for the

Intermstionsl, §.r.L. ("SICTS®) lor bresch of conbract and Yor sn

sccounting. On or abogt Novesber 10, 1591/ Defendant FPiled a
motion to dismiss the complaint for }I;tﬂ af pecaomal and subdect
astter jurimdictlon and te guash ni:irun‘nt process and motlon for
extenslon of bime ko ﬁlll Winq affidavit. By Order dated
Aprll 20, 19, Judge lh_iﬂl!l 5. Gecsteln entersd an sgrecd partial
order denying hf\ll‘hl{t*i motion to guash service of process,
rotion to l;li-::infﬂ lack of long arm jurisdiction, snd motion te
disnlss 4‘“\. thlclmt elnisun contacts with the state of
rlﬁri‘d-!;ﬁ;:\ December 13, 1984, Judge Gersteln enteced asm ordar
@yln:’thl remainder of the lssues ralsed In Defencant’s Movesber
:Il;. ﬂ’!! wobion to dismiss, and directed D.tu.mnl.' to [lls and
u‘tl': an answer Co Plaintiff"s cosplaint within twsnty [20) days of
tha date of the Order. Defendsst did not Flle an answer, but .th
& moklon for wxtemslon of tima on December 30, 198, On Jasvary
12, 1985, pefendant filed a notice of isterlecutory appesl.

On March 10, 1995, Dafandint Flled a notice of remeval of this
action, and this sction was removed to this Cosrt. AL the time
Defendant filed its notice of remowal, Dafendant's soties for an
extension of tlee to snswer the complaint was sCill pending. oOn

March 24, 199% Plaintiff filed » motlon for default judgwent in

this Court. Upsem eeckiving the mstlon for defsult, Defendant flled
4 notlon to compel arbitration and atay proceedings. Defendant
filed & second motion to compel shorily tharwafcar.
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Plalntiff Creative Tile Macketing, Inc. (“CTM®) I3 & Florids
mackating corporation. hh‘ﬁdﬂlﬂ SICIS International, 3.r.L,
(*30CI3"y la am  ltallsm corpovatioan in  Ehe business of
menafacturing mosnic tiles. In December 1980, the parties entersd
inta an agency sgreesent, whersby SICIS sppointed CTH the wxclusive
agent in several coumtries, Imcluding Ehe United Stakes, Canada,
Caribbean Islands, Japan, Singapore, Austeslia, Talwsn, and Hong
Kang, bo sell SICIS' tils products. Persudnk o the agency
agressent, SICIS uas entitled to accept and executa orders recalved
direclly from customers In CTH's exclusive tarritory. [f SICIS
pccepied and axecubed thess orders, SICIS wae cbligated ko pay CTH

a commlasion for all sales within CTW'a territory. In l]'ll:e?;_
1991, the parties enteced Into sn amended agency l'lmt;,ﬂg-

amnded the exclusive agency tarritory o the Thited States, Poefto
Rico, Canada, and South Masclca. ‘\\“ )

CTM alleges that, in Movember 1990, CSICIS wrongfully
terminated the agency agresmant as it wwlwiﬁu. Fucthac,
CTH alleges that, on June §, 1992, SICTY i’mumu gave notice of
its intent to terminate the agency ‘q;ﬂnt In its saticety. In
its four-count cosplaint, m.ﬂll—il';tlvthlh ar & result of BICIS'
bresches of the agency sqresbdnt, CTM L3 entitled to cosmisslons

for sales consusaated by SICIS In CTW's emclusive tecritory.

QLsCuas [oel
L PalabiCea Mtion s Safaslt Sufee
Two weeks alter Delendant 51T the instant mabter to
mation for dafsult judgment
pursuant to Mule 55 of thacPedisal Mules of Civil Procedurs. It la
the general gule :hpti;tql\t judgments are ordinacily disfavored

this Courkt, PFlaiatiff cTH :11

2N
bacause cased m:‘& bt decided upon thalr merits whenever

\ N
reasopably pouwible. Hewaver, the entey of & defsult judgment in
"N
:ﬂjtlﬂ{h(ﬂﬂ diseretion of the district couct. Hamm ¥. Oskalb

Couhy, M F.2d 1567, 1576 (1lch Clr, 1983, cart. denlad, 47%

U _SL0%6, 106 5.Ct. 1492, 0% L.Cd.2d B9 (1986). Tn deterain|sg

CChethar & defsult jedgment L3 appropelate, & eourk may conslder

peveral factors Including: (1] the possibility of prefudice to Lhe
pladntlff, (2] the mecits af plalatlif's substsntive clain; (3} tha
sulflciency of the complalaty (4] the sus of msonay at stake |n tha
sctiomy (3] the poasibility of a dispute concerning materlal facts;
I6] whather Ehe defaialt was due Lo escusiBle neglects and (T Ehe
#trong pollicy undeclying the Federal Rules of Civil Procedurs
favoring decislons on Che merits, Elfe] v. McCourt, 783 F.2d 1470,
LE71-72 (9th Cir. 1906)(citlng & Moore's Pedecal Practice, 155-
0%(20, at 34-74).

PEALRELED argued khae G¢ i wentikled ko eatry of dsfault

judgment for three reasons: [1) Defendant lqnored Judge Gersteln's

! United S
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grdar that Defencent file and sarwe &f assesr o Plabntiff'a
corplainty (2) Dafendant falled to comply with Rule 3§ which
requires a defendant to answer or othetwise defend 3 complaint: and
(3 Dafendant falled to comply with Buls #1, which regulres &
Gafandint to answer of preasent other defenses or cbjections within
Elve (%) days aftec fLling & pecition for Eemgval.
pDefendont scknowledges thet Lt failed to timaly anwesr Che
conplalpt or ralse objections after resoving this case to this
Court bt argues that tha Court should sxcuse Defendast's dilstory
conduct., The Court agreds with Dafendant and concliudes that
pefendants default conetltutes excusable meglect. ODefendant has
not beon totally mnon-responglve In this case In stats court,
pefendant acted In & Cimely fashion amd meplously Litlgated this
cisd. Porthar, Cafendant’s dafsult does not sppear to be willfel.
pefandant alleges that it belisved its motion for am snlaceesdnt of
tima to angwer Plajntlff’s complaint, which was still pending whan
.
the case was removed, was operative ln this Cougfy( Fyrthar, upan
receiving Flaintiff's motlon for default, Deéfendint immedistsly
acted by filing & motion to cospel achibration.' Defendant alsg
:’_"_..', LALE 6 '.-'.
AR
"While a motion to compel arbiteation ls mot includad Ln the
amblt of Rule 12(b) ntmgﬁh uffice a3 responsive plesdings
in lieu of snswers; courts £ ionally have entertained cectain
types of pre-pasver woklons -- guch & 3 sctlon to compal
arbitration and stay procesdings -- not specifically provided for
in the Federal Mules of Civil Procedures. Sad Smith v, Pay-Fona
Syatans, Inc.. 617 F.Supp, 121, 112 (N.D.Ga. 3983,
i

ks mecltorlous defenses to Plalnbiff"s claima and edjudication on
Lkt mecits is warranted In light of Lu'wif belleved to ks Ln
ncass of $300,000,00, sought by n:.u;’f{ Flaally, Flalntifl bas
nat been prejudiced by hl!u'dl.lﬂ.‘l'mJ witgh delay. Acoordingly,
the Court denies Plaintlff’s matita for default,’ '

Il. Cafendant’s sobign Po copgel arbilesbticnl

bafapdant’'s pohon for recossideration of the state court

prdar and ranmed motion to compal achitration

Defendank has [iled & motion for reconsideration of the state
court's ogdet t8 the sxtant that it denled Defendant’s motion to
coapaly t.'ibit‘:uim.‘ Reconsidecatlon is proper since, upon
reapval, & district court msy dissolve or modify injunctions,
giders, and all other procsedings which took plecs Ln stete court.
See Masecds ¥, Hongs Motor Co.. Ltd,, 061 F.2d 1248, 1252 (llth Cir.

1960) leiting Grapny Goose Food. Inc. v, Tespaters, 415 UL5. 423,

Mowsver, the Court nobes that Defesdant has felled to
adnere to the Federsl Rules of Civil Procedure in seweral
respacts and Eloda Ehat PlainEiff Is entitled to an sward of
costs end attorney's Pees Incurred in filing (bs mobion for

dafault judgment.

'‘Defendant doas nob sesk ceconsldaration of the other polnta
caloed in [t& woblon ko dismlss. However, Eha Court motes that
Belemdant contends chat It “appears opecislly® in this ssurt
without walving objections to, among ether things, personal
jurlsdlictlion. 9Since Defendant®s motlen to dismiss far lack of
personal jurisdlctlon was dismissed pursuant to an pgresd order,

Ehiw Couct finds that Defendant consented to peceonal
jurisdleclon.
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437, 94 §.Ct, 1113, 1123, 39 L.Bd.2d 435 (1970); Ea Parte Elgk. 11
u.S. 713, § 5.Ct. 724, 20 LB, 11T (100%); 20 U.5.C. S14800.

A, Charscterizatics of the Pacties’ Dlaputs

Before Uhis Court diecusses whather arbitrstion 18
sppropriate, the Court must sddress two pralimlpary |ssues which
wiil determine the spplicable contractwal provislons in tha Ladtant
mattar. Ficst, this Court sust sscertain whether, as Flalatif!
contends, the partiss’ dispote s marsly & “comainsion dispete.”
If the instant sction 18 merely & “cosmissions dispute,” Chen
Arkicle 1(3] of the parlles’ agency igredment is appllesblel
A review of Plaintiff’s

ptharwise, Acticle 13 ls spplicable,

complaint reveals that; despite Plaintiff's charsctecizatlon, this

cage |3 more than s commisslons dispuete.

weongful terminatien of tha agency egreesent, and rhlnull'{m“

2 determination of the parties’ rights and cbligatl e

agreessnt. Accordingly, Artiels 12 of the agancy mn-nt i# the
lpp]l.:lhll provislon Lln the [natant makier,

B, Forwn Selection Clauas \

Based on the above characterization) the Court must determine
whether this actlon should be dlwsissed for improper venue.
Althaugh ths pactles have not 'Hl.lwl‘fld this issys, the Court noten
that Article 12 of the agency agreement, provides, (n pectinent

part, that “all disputes arlslng from or connpcted with this

This La tion Eaf) -
§Llaan ac <A

Ayresmant, ancept thoss eeferced te Article 3, sub 3, shall fall
m@m of 42021 Manta

ectlon clauvss.

within the jurisdictioa of the compe

Casena, [taly.® Article 12 la & fo
i im e 07 0.5, 1, 2, 82 .G,
1907, 1909, 32 L.Kd.3d mmim. the Suprene Court bald that a
sandatory forus Hll;thﬁ‘hlui ts peima facle valld, However,
gnllbe the :un!((-mtum clouse |n W/Y Breasn, the forus
salaction m"ﬁ the Instant actlon Is not mandatocy. 1t Is
pernisaive, “Gaf_e.g. Caldas i Sons. Inc. v, willinghas, 17 F.3d
123, 127-138 (Sth Cir. 1994); Hoot Mesapn foods, Inc, ¢, Sucrese
QUNCE.. 917 F.2d 75, -7 (Sth Cir. 19471, The Court's
gonclusion in besed on the finding Ehat, wnlike forum selection
clauges which have bedn Bald to be mandatory, bhe clauss in Che
instant sctlon doas not previds thai the ltalian courkt shall hawe
“pmclusive jurbsdictisn.” Sgs. a.g9., Caldas | Sons. 17 F.3d at 117
{the couet nobed that the ose of the word "shall” did not mesn Ehak
fhe fonm selection clawse wes mandatory); Hunt Messun Foods, 817
F.2d at 17 (the couct Indicated that mandatocy forum selection
clauses qenarally comtain words such a8 “ancluslve jurisdlection®).
Further, It sppeacs that the effect of the forum selsction cliuse
in the instant satter 1a 0 confer Jurisdictlom over CTH, & Flerida
corparatlan, In an [Ealism ctourk.

Aseagdingly, alnee the fogun

salectlon cloves i3 permissive and this I8 a propet [ocum; the

United 3
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Court retelny juclediction over the mattsr and turns Lo the
question of whethar arbitration L9 warcented In the imstant matbec.
C. Arbltrations
pefendanl seeks to compel arbltraliom on the Bavis that the
parties” agency agresmant contains two srbitcation provislons,
Speclilically, Article 13 of the parties’ sgency sqreement provides:

Without prejudice to the Principal’s cight te summam the
hgeat befare the judge competent at Agent’s domiclle, all
disputas arlising from or comnected with this Agresmant,
axcept thoss refected to In Artlele 3, sub. 3, shall Eall
within the jurlsdlctionm of Lthe conpetemt judge of 47023

« HonEa Cenéni. ILalW,

This Agreenent ls construsd and 9 Lo be Intecpreted ln
sccardance with the Law of the Ifallan Begublic, bowever,
Bll disputes that arlss froa the operatlon of Ehis
hgreenent, ehall be submitted to an  Antecnatlenal
arbitration cosmittes In Genewa, Ewitzariand or u:h-r
autually scceptable forum,

Article 3{3) provides:
Any dlepute sbout the mmeunt of comaission shits The
Principal ewes to Agent shall be seteled by a'certified
public suditor to be appolnted by the HLm:S.p?ll‘ and the
hgent, whoss written dacision shall In l ud binding
upon both pecties.

PlalnCiff does not deny That the agency mgém includos bwo
Rather, P RIMIE acques that: i)
Articles 3(3) and 12 are invalld ltin.gtlnu 2] Defendant walved
{3) 1F arbiecytdan 15 varranted, the Couct sheuld

diract the partiec to lﬂrl:r}f\ Ehis matter bafors & carkiflad

arblteatlon provisicna,

arbitrationy snd

public accountant pursuant to Article 3[¥i. The Court does not

find Plaintiff’s arguments cospelling.

There is strong (ederal pollcyfavering arbitration. Section
1 of tha Pederal Arbitration Act\JSFAA" or “Arbitration Act®),
pravides that am arbitratioo clathe "shall be valld: irrevocable,
and enforceable, save‘\upan such groonds &8 exiat of lew er In
equity for the revocotlon of any contract.® 9 U.S.C. §2. “he
Acbiteation Mt sscablishes that, as a matter of fedaral lav, any
dodbts m‘tninq the scope of arbitrshle issues should be resolved
In nmﬁsr arblteation,®  Mitaublshl Motoes Coro. ¥, Snlar
;um)ﬁmum4 1 0.5, B, 624, 100 S.Ct. 921, W
L,Ed.2d 763 (1583) [quoting Moses M. Cond Mesorial Hosp, ¥. Msrcucy
Conatr. Corp., 460 U.8. 1, 24-28, 105 5.Ct. YME, 87 L.Ed.2d 444
{198310: *By lks terss, Ehe Act leaves mo place for the sxsrclse
of digeestion by & dlstrlct court, bukt Instesd sandites that
district courts shall direct the pactias Lo procead to arbitration

of Lssues a8 Lo which an arbitcat ion sqreensnt has been signed.”

Desn Witter Revoolds, Inc. ¥, FAyed, 470 0.8, 213, 105 §.Ct,
1341, B L.Ed.3d 158 (1965 [emphasls in originall.

1238,
Therefore, upon
a [inding that & matter in arbitrsble; the court is cospalled to
*maky an ordir directing Lhe parties to proceed to arbltration In
accordante with the terms of tha agresssst,® provided that the

10 Page 1C
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that provieions in & conktract praviding For arbitration generally
must be definlte encugh so that the pactles hive soas idea as Ea
what matters are referable to arbitration and how the acbltration

Ses Malons & Myde, Ing, v, BIC Transpartation,
187) .

iy te procosd.

Inc.; 515 So0.2d 365, Y68 (Fl.Disk.CE.App.
The pactiea” fmilure to Enclude guidelines on Lhe nunbsr of
acrbitrators or procedurss on appointment of the arbitrators,

howsver, is mot fatal. §5 of the FARL provides that if the
arbitration sgoesment falls to adequately provide & method for
appalnting an arblirator, the colrt 18 empowered to “deslgmata snd
appolnt &8 arbitrater or scbibtcatore or umploe, a8 Che cese may
raguire, wha shall act under the wald agreenent with the sesé [ofce
and affect an if he or they had been specilically named therein”
Farther, 208, Lo pectinent part, provides thet the court “maylalsa
appolat arbitrators in accordanca with the provislog®~ef the
agreement.” [t has been held that 5306 doms nol pn:m: i court
from naming an arbitrator il en arbitcatlon “rﬁ.l-{t, i sllent on
See Jadn v, De Mers, 51 rqa m. m [Tth Cir.),
u.ﬂ.._d.ni.:d. 116 8.Ct 200, 13 L.Ed . d tﬂ‘l mm.

In addition, PFlaisciff arques thl th acbitcation cleuse Is

that laswe.

AN
Invalld becauss the nrﬂu.nl__ mvldu Ehat Ttallan lew shall

N
govern eny dispute, In Milllama w. Hardy, 064 5o.2d 419
[Fl.Dist.Ct.App. 1945}, tha court held that & contractusl provislon

11

FITTTIS A

“capresentative stated,

raquicing arbltratlon la Mew York acoording to Mew York law was mot

#nforceable under the Florlda Achitratlon BEE. Howwver, Chia
dispate Involves Interstate comperce-and li govarned by the FAA ar
the Convenllon. In a4 mabber gowsemed-Hy the FAA, stats law that is
contrary to Che FRA will nef'be enforced, Recordingly, tha FRR
supscandas the I’lurl;:h mr:'mm Code provialon which deprives
Florids comrts of r.'lluLh:llr Lo enforce agresments o Arblirace
under the law of ;I?I:lr stetes. Irplan Mogss, JIoc. V. Ldkeside
Cames, 326 ’?i” 194 (Fl.Dist.Ct.App. 15040),

i PLatnkif! aleo srgues Lhat Defendant wilved arbitratlon,
| an  undeted IetCer An which a

atlaches SICIs

“sas 83 I[ you balieve bo be a credltor

-Wll'lfdi SICIS Internstlonal §.r.L,, we suggest to you co procesd by

law.® The Court dops not agres with Plaleclff that this letter

ampunts to s weiver of the cight te arbitrate.

Fimally, Plainthiff acgues that, If chig Court desms

arbitratlon i3 warranted, It should compel arbitration in Florida

under Artlcle 3{Ji. This Cowt concludes that Artlels 12 1%

applicable, tha proper forum for the arbltcation Ia GCanava,
Switzerland.
LI I Onf
For the ressona sekt forth sbows, Lt Lo ORDCRCD AND ADTUDCED a3
Bl lowa §
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I. Plaintiff’s Motion far Default Judgment om the [ssus of
Liabllity snd far Reservation of Jurisdictison to Determine Cumages
b, and the sams La hersby, OENIED.

1. Dafendant’s Motion to Compel Arbltration and Stay
Proceedings be, and the seme |3 hersby, CAMNTED. This actlon i
STAYED apd the pacties sre directed Lo jubalt these disputas,
pursuant to Article 12 of the agancy sgréesent, to arblication in
Geneva, Switzerland. Since the acbltratloa provislom does not
previde for the nmber of arbitratocs, this Court directs that tha
arbitcation procesd usder a cripartits pasel, conslsting of two
arbltrators and ope umpire, The partles shall each appoint & party
arblirator; the acbdtrators shall select an umplre,  In Ehe avent
that the pacties cannct sgree on Lhe manner or Elme-[rame in H.:Lﬁ‘
to select the srbltrstors;, the parties sre directed to -ghu";é:-
application to the Court for selection of the panal, -‘

1. Defendant’s Motion for Reconslderatlon nI' !:.itl Court
Orcer apd Renewed Mol lon to Compsl Arbltratleom ﬁ:, "ur.'l kth! SARE |8

haraby, GRANTED.

)

FURTHER ORDERED MO ADJUDGED M_:i:m-:fﬂ is entitled to in
awiard of costs and atturur‘:ffﬂ;i‘ Llﬁnui in filing its mokion
for default judgmant. PFlein€ilh I8 dicected to f1ls & motien for
cofty and attorney's feww l:liﬁln ElEtmen (15 days of the date of

this Order.

13

FURTHER ORDERED AMD ADJUDGED thal the Clerk of Court Le
directed to place this action (n the cwm: FILE. ALl
panding motioms are DENIED AS MOOT,

'\
DOME MND GRDERED in n-en‘lt_ﬁm. Florida, this :?i day

-

of March, %94,

ITED STATES DISTRICT JUDGE

copins phovided:

Sktaghen J. Ealskl, Jr., Esq.
Rlchacd 3. Cwvelnan; Esq.
HarpK. Miednader, Esq.

11

S.AITIVIN|

L1d9d3IH NOILVHLIGHY TVNOLLVNYHILNI





