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IMITED ETATES DISTRICT COURT
EQUTHERR DISTRICT OF NEW YORK

DBAREARA VITZETHUM, DIETER GYSIM, MORST
RIEGLER, TOBIAE EIECLER, MARIANME E1BEGLER,
HELMUT FISHER, MOMIKA FISCHER, JUBGEH
BETSSWENGER, KARIN MACHNIE, HORST WISSMANN,
HERMARH ESSIG, ANMA ESSI0, ABMA ZELLEH,
HELMUT DIMELACEER, and FETER HOERMANN,

Flainciffa,
-agalnat -
DOMINICE & DOMINICK; INCDRPORATED,

Dafandant .
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DOMINICK & DOMINICE INCORFORATED, FETER M.
EEMEDY, III, PADL L. KEMNEDY, JOSEPH L.
CACCTOTTI, JOHN HEMDERSOH, JOHK B. MERHAN,
and ROSERT L. HOSWORTHY,

Flaintiffm,
~againgt-

HUBERT ANTERE, SIGRID BAUER, FROF. DR.
JURGEN BELLERS, ANTON BIBRINGER, FRIRDK
BIERINGER, DIRX BITTIMGHOFER, DIETER BOCK,
CERHARD EHNLE, SIMONE EHGELING, MAMFRED
FELDHANN, HUBERTUS FRIETARG, PETER OORALSKY,
KREL RNTOH HAYDTER, PETER HEIEIND, DR.
REINGARDT HELM, GERMARD HOFL, CHWRISTA
JUNGBAUER, MANFRED KLEINDIENST, ANOELIKA
KHEIRL, EDLAND EONOPAC, FRANE KEAMLINGER,
ELNIS EROHE, RALF HIHHAPFEL, CARL-LUDWIG
LEBETH, DR. CARSTEN LOOSE, HAMS MACIOL,

SCHEEL, MICHARL SCHLOTMANN, SAEQNE \SCHMID,
THOMAE SCHMEIDER, IHGRID STHSH !

Wiidh, ROBEET WOIT, JOHANH
WAMRZTHIAK, and HARRY WOLF,

Defendants.
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VITZETHUM

QEINIH and ORDER

=4 Clv. 45938 [KES)

5 Clv. 429 [no3]

RLLEH G. SCHWARTE, DISTRICT JUCGE:

Hotlons Ln two relsted actiomm,

hum v, Dominick=) and

pinick & Dominick In Andors, . 95 Civ, 429 (MGS),
I*pominigh . Aodera®], are befdge ;|= Court, Im Vitgethum ¥.
Dapipigk, defendant Dmlnl?f‘hmm Ine, ("Dominick®] mowves to
disnigs the complaint, ?JFN__KMJI:D Federal Rules of Civil Procedure
12 (ki (1), %ib) and Ii:ibi'tﬁl. or to stay proceedings |n this action
pending arbitrapion of plaintiffs’ claims In Germany, pursuant Eo
the Fedu:fl ,‘Qﬁyfitlnn Act [*FAA®), 3 U.B.C. § 1 g geq..
Pll-lnl:é_ﬁi;éi'hlin-me to compel dimcovery.

Tn, ‘gminick v, Andezs, Dominick and the mix individual
£ralniiffs (collectively, "Dominlck®) move to conpel acbitration of
‘®he/partios’ dispute before a panel of arbitrators in Framkiust,
.ﬂl'l.'llﬂf. pursuant ©o the FAA, ® U.5.C, § 4, and the Coavention om
the Recognitlos amd Enforcement of Forelgn Arbltral MAwards, %
U.E.C. § 208. ODefendants in that action croam-move to diemiss che
gomplaint Eor Cailure to state a claim, pursusst Lo Pederal Rule of

Civil Procedurs 12(b) [8).

BACKORCUND

The fittesn plainciffe in Yikzethum v, Dominick, and forty-six
defendants in Dominfek «. Amdege are sll clolzens and residencs of
the Federal Republio of Germany who lnvesated Iln a German inweatoent
program known as the “DAX Program® which was developed and sold by
the investment adviedry [ire Dominick & Domlnick Dewtschland
Kapitalanlagebearatung AD (*OD AD*), & oubsidiary of Dominick,
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located In Frankfurt, Germany.' The DAY Program was an investment
program designed to trade In derivative securivies, Ffuturss,
related to the index of the German Stock Exchange, and was offered
euclusively to parsons outeids of the United States. DD AG wan
adjudicated bankrupt on April 15, 1894 in Frankfurt apd is not a
party to either of thess actlons,

The DAX Program Subscription Brochure, as translated from
derman to English for purpopes of these actions, states that DD AG,
& subsidiary of Dominlck, acte s portfolio manager “comeluding
traden directly using the DIS (DAX Tewestment Strategy], the
appolnteant of additional Snveoteent advisors, as well as the
investment and ve-investment of the asseto of the program enploying
the above-mentloned Investment strategy.* Affidavit of Henry F.
Minnerop, Esq. In Support of Defendant's Mobion to Dlomiss, datod
Wovember 16, 1994 ([*Minnerop AEL.®°), Ex, M at bates no. 307, The

DIE is dascribed am having bean *developed on the bagis of many

years of practical trading experience® and being a strategy whi Q~

*fallows strict guidalines of mondy management, in order to a
at

optimun wbilization of the potentlal im futures markets.

108, The brochurs further states that sansgement of t DI FAR

has besn neparated from the control fumctlon te licts of

interest. Thus, *[t]he cperative area io & siblifcy of

affiliates of Dominlck & Domindck Ime. . o N\. The management of

the program is exclupively the re illty of Doainick &

For es of clarity, t will refer to plaintiffe
in I.I.LEI'LE:D_YN_MH and i inm sz:.l.;t.qu_mmn
collectively ae the *invest re appropriate.

|

Bominick Deutsehland lupiul-nhg-b:ntung M. . . . The control

function L carcied out by authorities not asscclabed with Dominlck
b Domipick, such as auditors, Erustess et@ the Intersst of

inveators.® 1d. Uader the headlng "Ri
paragraphs
Trade in futures contracte Ja
The prices of [utures
tluctuations. Enterin

is aspociated with ris
the laverage sffec

* la the following

lative and volatile,
ks are mubject to severs
gitlons im thess markets
reunities, especially if
Unider certaln condltiens
limitacions, etc.)., Futuroa
quiid. Thie may lead to the

ihigh price jump

copbracte can @

inability to n$ axbar ing positions bemediacely and thuo
L

d.

may cause 1

1d. ac 313, & are Lnatructed to "fill out completely che

icace of subscription, the comtract ., . ., and the

greamant and Lo forward thess to Dominlck o Dominick

t-w@nd Enpitalanlageberatung RG.* Jd. at 215%. The "Conbract

[op aZl*, imcluded im the subseription package containn the

| @dlﬂg for the Effecting of a Tranmact lon betwesn the subscriber

atatenent, "This agreemsnt is subject to German law. The discharge
of bupipess Is subject to coemission ogresments, brokerage
agreenents, astock sxchange regulatlons, customs and laus, which are
applicabla to the Implemsntlng transactions.® [d. at 11.1-

1, Mifzethun ¥, Doninick

Based on thelr [nvestment lossea in the DAX Frogram,
plaintiffs in Yitzethun v, Dominick seok dsmages For wiolation of
Sections 18, 15[c] (1), and 30 of the Securlties Exchange Act of
19 (ths "Exchange Rct®), 15 U.5.C. §4 78], e, TAt, and Rules
10b-5 and 15c1-7 promulgated thereunder, 17 C.F.M. §§ 240.10B-5,
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249.15¢1-7; Bection 121(3] of the Becurities Aot of 1933, 15 U.5.C,
§ 71l; the Racketeer Influsnced apd Corrupt Organizacion Act, 110
w.8.C. § 1961, gEt seq. ["RICG®|; amd the common law of Haw York

State based on breach of contréct, bresch of Flduclary duty,

negligence apd fraud. Plainctiffe allegs thae 0D AS's reputation

and goodwill In Germany were based solely on that of les parent
corporation, Domimick, which represented to plaintiffa throwgh

advartleements, press relsases, promotional licerature and

brochures that it had been doing buniness in New York simce 1870

and was & eource of rellable; competent, expert, ethical and

professional Einancial advice and consultation. Plaintiffs claim
that these and other representations, sces of shich were falso and
nlaleading, lulled plaintiffs Into & falee senss of security Lo
make and continoe thalr investments in Lhe DAY Program,
Flaintiffs furcher

alleges that Domimick,

directly or
Indirectly through DD AG, cauned to be isswed and l:llatl.':l.hul:e@;

plaiptiffe the prospectus and subéckiplicon agreesent for
Program which contained farther misreprassncations. The a gad

mlersprassntations include that (1) the BAX Progea tilize
only conservatlwe, tested atrategles, which 1 nnecEREAEY
risks, and that any l.ﬂ'l.il.'rpu af such strateglas ar oaly with

the consent of the Lnvestorsy (2] the teenl strategics had

hean developed on the basis of Dem ritdos, and the DAY
Program would follow strick rul gemsst In erder to limdt
trading lonnea by employing o pra-deternined prios, stap-

losn thrapholda; (30 cthe DAX Program would be adminbotsred and

oparated by DO AG, Whersas, in accordance with plans and intentlons
existing at tha tlme of this ceprassntati inick oold all of
ite interest in DD AG bo an lnexporienc ment group: and (4)
the investors would be provided igh guality professional
advice and expertise by ongol nr;lulutiﬂnl betwean DD A3 and

Oominick. Flalatiffs cla pubaequent to thelr purchase of

interasta In the D&X x inick cauned DD AD to angage In
highly speculati &. unauitabls to the isvestsent needs of

va
plaintiffa, an % plaint iffm’

allege, ::l'u: & pubstantial loas of capital assatse of OO AQ
to the & that it bacama insolvent, which, lm torn, caused
pla to lose thelr investments in the DAX Frogram.

ACCOUENLE, This, plaintiffs

followlng the Limited diocovery

urisdiction, plalntiffs have falled to produce any evidemcs bao

inick counteoce that.
I Cg)md by the Court on the ilesue of the Court's subject matter

subscantiate thelir claime that Dominick directed and nupsivised the
OAX Program from the United Btates. Dominick comtends that the DAX
Program prospedius maken clear that DD AG, and mot Domlnick.
aatablished and managed the DAX Program and that the prospectus
expresaly staves that *|t|he managems=nt [of the DAX Program] ie
undear Bouteghland

fog Mimnerop AfE,., Bx, M at bates po.

excluaivaly Donlnlck : Domlnick
Kapltalanlageberatung AG.*
265, Dominick [urther subsits thak, *[Flrom plalntiffs’ document
production it appests that the only document that even relates to
Dominlck

ia a gensral corporabe brochure that o complstaly

unrelated to the DAK Program or plaiptiffe’ claoles of Improper

' Unit
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tradlng practliees in Germany . . , .
Defendanc’ e

Memorandum in Support of
Motlon to Dlsming [*Dafendant’'s Mem, of L.*) ae 4.
Finally, Pominick states that *plalatiffs’ document productisn
revealn that their investments in the DAX Program were subject to
an arbitration agreement, under which they are bound to resolve any
dispute arising out of their investmarts befors arbitraters in
Frankfurt, Germany. Jg. at 3. Hence, Domiplck moves to stay the
procasdings In thils action pending arbitration before Ethe
daslgnated arbicration tribunal in dermany,

Prior L4 plaintiffs’ bringing this acklon sgainst Demimlek,
Dominick cosmenced an actiom for a declaratory Judgment Ln the
Landgericht (districk court] in Prankfurt, Oecmany, relating to the
same facto and leoues addropasd in plaintiffe" coeplaint.

i. [onlnick v, Andscp

Dominlek brought Pominick v, Amdecs In response to the
delendants” Elllng & BStatement of Clals with the Haciopal

[ *wasD® l]'l.-!;*gj«

viclations of warlious provieions of the Uniced States hcu!,—ﬁ\l“;

Aasoclation of Securitles Dealers, Inc.

lews, RICO, Mew York's Martin Aot and principles of Hew T@ﬁ'hfnn

lav based on defendants’ losses In coonection iu’”hi Ehadr

investmenta In the DAX Program. In their MASD a.-r_w;r_ nf Clals,
defendante allege that thoy wers customers 1q»uh..!nu:l; and, an
such, are entltled to invoke che HASD l_ﬁrbh.rittm Procodurs
requiring all WABD membars apd parscns clated' with membars to
arbltrata any diapute "arining lp@\;tinq with the buslness of

any member of the [MASD] .\‘: “\:" WASD Code of Arbitration

N

T

Procedurd Part 1 § 1. Ges REEidavit of Robert L. Hosdorthy dated
Februsry 28, 1995 ["Hosworthy AEf.*] Ex. D. These Investors make
allsgations sinilar o thoss made by phm- in Yitgethum v,
temlnlek, adding claims, such am, t

disclose Ehat Dominick could € ite andfor @ AO'E

ppeatus Eailed Lo

Involvement in the DAY Progrs ik notice o lnvestors, Lhat
¢

investors notice of Doplnick's

Demdnick or PP AG failed to giwe
sale of ite intersst ing M}. :rud that afcer DD AR was sold, che
nel owners pmudﬂ'f.;.n"crlmm the fnvestors® sccounts. Soa
Hawwarthy AEE, H-}

m-ianﬁ('éy A juﬂ.gn.un.r. declaring that (1] If Domlnick is
nq.liril:l:fi:q, n:h:lr.nu with defendants, such arbltration ehall
procedd IMYGermany pursuant to the arbitratlon agreement between

§
thig inyestors and DD AG made Ln conjunction with the investors®
<

-__\uuli:crlblng in the DAY Progran (referred to above), and (2)

V'"ﬁn:l.nl.n‘l. is pot required to arblirste with defendants before the

HASD hecsuse the dafendants ware not ceatomers of Deminlck.
DISCUSSIOH

1, Deminick's Motiom o Bray HJJ'-I!J:IHI._I'_.
pominick Pending Arbitraticn

pominick moven to stay thism action pending arbitration of
plaineiffs’ claims according to an arbitration agreement between DD
MY and DAM Program lnweotors which was incorporated in the DAY
Proqran gubsecription agressent. Plaintiffs puabalt that (1)
Doainick. a8 a non-slgnatory to the agreement, camnot enforoe ik,
{2) tha arbitcation sgresmest is unsnforceable under Oerman law,
and (3] Dominick has walyed apy right it =say have had to

United
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arbitration by bringing a suit in Omrmany.
a. The Arbitrablliicy of Plaintifis' Claims

The Pederal Arbltratlom Act (“FAA*), § U.S.C § 1, gt pgg..
provides that & district court eust *stay the triasl of the action®
if natintfied that “the Losue imvelved in such suik or procesding la
refarable to arbitration® under a written arbltratlon agresssnt,
until the arbltration has bees had In sccordance with the verns of
chat agreamsnt, 9 U.5.C. § 3; pag aloo McHahen Securlcies ©o. L.F.
¥, Foruom Capital Mackets L.P.. 35 F.3d 83, 88 (2d Clr. 1594). The
FAR onbodies a sirong federal pelicy favorimg the arbltracion of
disputes when agreed to by the parties. Ses Moses 1l. Cone Meomorial
omp., v, Hercury Conatr. Corm. 460 O.85. 1. 24, 103 §.Cc. 927, WMl
(1983) {*questions of arbltrablllty must be addressed with a
healthy regard for the federal policy Favoring arbitration®).
Indesd, the FAR "leaves no place for the exercise of discretion by

a district court, but inotead mandates that district cowurts
direct the parties to procesd to arbitration on issues as m

an arbitration agreement ham been sigred.®
,In:_._;._ﬂ'jﬂ. 470 D.8. 211, 218, 105 B.Cr. 121 f1988)
{emphanin in orlgimal). Thus, "any doubts conce

arbltrable Lasues ahould be resolved In I arbitration,

whethar the problem at hand im the .:up$_i.n ol the conkrast
language itself ar an allegatlos o et, delay, or a ks
dafenss o arbitrability. =
Copptr. Cprp., 460 U.8. ab J8-3§

103 8.0, &t M1 pes Alsc
; o8 #.2d 78, 81 (3d cir.

198)) ("arbicration agreements are Cavored In the law and Are to be

broadly construed®|. That an arbitration s taks place In a

foreign country does not affect tha ©i
oh

711, f. } I5.D.8.7, 1984],

& mtay under the FAA.

« %87 F.Bupp. 718,

2

Claime brodght under th 1 eecuritiss lawa and RICO are

lng., 490 U.5. 477, 40 §.0v, 1917, 1921 [1989)

joverrul ing
.8 437, ™ S.Cc. 183 [1983]) ] 4
hon, 462 U.E. 230, 243, 107

{1287}, Moreover, unless the parties have

court should determine arbitrability independently. Flrsg
icago. Ine. %. Kaplap, 115 5.0t. 1920, 1924, 1395 WL
%ﬂnn at *5 [May 32, 1985).

In the imstant actions; there im an arbitration agresmsnt
between DD M and each subscribsr to the DAY Program.' feg
Minnerop AFE.., Ex. M at baten nmo. 233-17. Faragraph ome of tho
arbitration agreement provides:

A1l futura legal actiona, which ul.ghl.:.l.rln h-ll.'rrlutn r.h.n

parties about or owt of or im, conmection with the

agreesant concerning the discharge of busipess relating

ta DAX futures transactlons and itm derivatives, nmo
matter for what legal reason [such as contractual clainme,

"plaintiffsa reler to the agreement produced by thea in
discovery as the “purparted acbibrablon agresssat.* B,
Hemorandum of Law in Oppesition to Defendanc*s Mocion to Dismioa
and in Bupport of Plalntiffa' Croes-Moticn [*Plaintiffa’ Mam. of
L.®) at 5. Thay do pot diapute che existence of such a document,
bt rather contend that it is upnenforceable under Cevman lav. See
infrg ac 17.

= Unit
Pag
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rogligence while concludl the resment,
encichmant, unauthoriced lnl:?w]. ineluding :hunm m
ralate to the Interpretatlon and validity of cthis
arbitration agreement, will be declded by the arbitratiss
Eribanal agreed ko in this agreceent with che exclusion
of ocrdinary courts.!

Id- at 233, Y L. The arbitration agreemsnt calls [of bhe

(the Deutschen Ausschusses lur
Schiedegorlchtewenen) by an arbitration tribonsl coneinting af Ewo

applicatlon of Oerman law
arbitrators and one chalrman who must qualify as a judge in the
Federal Republic of Jermany, under the auspices of the Deutschen
Terminhand=al Yerbandes e.%. in Framkfurt, Gormany. [d. st 233-3§,
1 4, 5. 9. The agreement doen not specifically previds for the
arbitratlon of the queatlon of arbitrability of clains,

The iesue beafore the Court is whekher plainciffs’ claims in
Yitgethun v, Dominlck constituce *legal actions, which might arise
betwean the pagtiss about or out of or In connection with the

Lo [DhE

¥ Id. ac 233,

[

{emphasle supplied).
igresnent and, pursuant to the FAA, pust be refarred to th

arbltration panel for ite consideraticn. There im no mﬂﬁimt
plaintiffa* claima arise in comnection with qugug“m_
concerning the discharge of business relating i AX Program,
Howaver, for such clales to be arbitrabie I':;i‘tla arbitration

agreement, Dominick must be deemed a "par Lht agroement under

The arbitration agreement
Dominick im the origine]l derms
The investoro do nob ob]sot

submiveed o che Court by
#ith ap English cranalaclon,
portion of che translation.

I ¢

If 8o, such claima are erbitrabila um@ \

a8
Becker Autoradiowerk Ombi., 585 F.2d 39, 43 (3d cir. 1978).
Plaintiffs urge that since Dominick u@. signatory to the
arbitratlon agresmspt, (U ceanoot sueh
Plaipciffe did nog llj;lull:l.[].:ll.].r

clains against Dominick relatl I,
againet DO AG, See

“federal substancive law,*

.

agresmsant .

Hubwmit to arbicraciom

OAX Program, only those

i« 63 4, %82, B0 9.CE. 1347, 1353 ([1960)

("a party cannat lﬂ! \H to submit to arbitration any dispute

which he hao nn oo to subsic®), In support of this

argueant, pla }“ﬂtur the Court to two capes decided im this
lﬂl.‘l‘.rictk

TH2 F.Supp, 28 (8.0.M.¥. 1392) and Copway v, Icahn &

. TAT F.8Supp. 340 (B.0.M.¥, 1990),

) In Egymtone Shipplng, Judge Edelsteln stated
»ﬁ?tu—ulm clause may be applied Eo a nop-signatory whers the

that an

Court i justified in plovcing the corporate vell and holding that

the non-slgnatory e the signatory's alter ego. 782 P.Supp, at 10.
Slnce the party resisting srbitration alleged that the signatory
and non-signatory were ll.rllf *alfllisted®, the Court d.:n]:l..:nzdll:n
plerce the corporate vell and permit the non-signatory to enforce
Id. ae 31,

In Comwdy v, Icahn. the defendant; a stock broker, at el ed

to epforce an arbitracion claves In the Custsner Agrecment between

tha arbitraticn agresment.
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his client and the clsarimg broker', whe was not a PArLY Eo the

action. There was

no corporatd afflliation becwsssn tha two
brokars, and the Couret declined to Eind that the defendant was an
ngent of the clearing broker or & third-party banaflciacy of the
Customer Agreenent. Judge Ward speciflically otated thab, *[e)he
overwhalming welght of authorlty in this distrlet and In other
jurledictions rejects attempts by Introducing brokers to anforos
arbltration clauses contalned in customer agresnents batween their
clients ard clearing brokers.* Comay ¥. Joahn, 787 P.Supp. at 144
jcitations omitbed) .

He [ind that both of these casen are distinguishabls from the
inotant action on thelr factn. As asserted by plainciffe in thedr
complaint, 00 AD ls a wholly-ouned Iﬁllillililrtrr of Deminick, not

serely an affiliate. Moreover, plainciffnl_allege that Dominick

ipterests in the Program, and Dominick “exercissd ewclusive con
:Ea'!pllluilfl‘ sccounbe, through the nanagesent, supervision
control of lte subaldlary 0D AG.* Jes Complaint at 11 2%, 2
Thus, according to plaintiffs’ owm allegationa, Dom

eatablished the DAX Prograsm through DD AG, Demimick sold phlnu[EIQi clause im that agreesent and arbitrate counterclaims that the

extroioed

significant control over DB MG and the DAY Froge .L...i;._i““

both that Dominick may be s third-party

clary of tChe

srbitration agroement between DD MG amd nvestors and that DD

AG may have acted am ﬂmlniut*-@miﬂ out the DAR

‘The Court noted that ¢ brokera typleally perform
machanical "back office® type tlome related to the clearance
and settlement of transactions in the accounts of @ stock broker's
customnge. Hgg TET F.Bupp. at M1, n, 1,

11

Program bualness allegedly esatablished by Doamlnick.
Arbltratlon agressanta “must pot be eo ¥ conatrued as to
encompans claime and pargies that ware pibed by the original

capntract. It doés not follos, ho At under the [FAR] an

obligation to arbitrace attachsbonly to one who hag personally
slgmed the written arbitra Thomsen-CSF. 8.8, ¥,
TrE

rovislon.®

4« .3 M, fdd Cip. 19%5)

(eications amd integna atlons omickbed] . Wa [lnd persuasive

reancning in Sunklsf SofC Drinks, Inc. w.
, 48 F.3d 753 (Lith Cir. 1893).

the Elsventh CL
in that case,
aced with ths question of whether Del Monbe, the
any of Dunkismt Solt Drimks, Ime. (*S550°)" and a non-
to a licensing agreement between SED and the defendant,
Ine, [*Sunkist®],

nt Orowers, could snforee am arbikration

dafendant had browght sgalnse it. The Court noted that., “Bunkint
argues that It did pot consent to nor lotend Eo arbltrake any
claims with Del Honte, Abssnt & eritten sgressent to acbltrate

with Dal Monte Lt#elf, Sunkist asserte that the district eowurt

1.

at 757,

arred ln compelling arblitracion.® The Court [owmd

Sunklst s argumsnt unparsuaslve:

. . - Bunklst contends that Del Monts, through Llts
mapnagensnt and operstiom of BSD, caused 580 to violate
various termd and provisioms of the license agreement,
Esch claim auserted by Sunkist makes referemce to Lthe
license ngresment.  Although Sunkist does not rely
exclusively en the llcense agreement to support lta

“se in the cese of Db AD and Domlnick, 550 was the whally-
owned subsidiary of Del Monte.

" Uni
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claime; each claim presumes the existence of such an

edmant. . . . The nequs betwean Bunkist's claims and
E lieenae agreement, asm wall a8 Ehe integral
pelaticnahlp between BSD and Del Monkte, leads us to the
conclusion that the claimo are intisately founded in and
intartwined with the license Agreemsnt. Therefors, we

E:HLH:L:LE?#&I‘ f:'hm.lnmr estopped from avolding
Id- at 758,

The Court In Sunklst cited decislons in ether Circuits, msuch
am ., Ryan & Jome. Inc. . Rhopne Poulent Textile, 5.4, 861 F, 3d
115 {4th Cir. 1%80). In Q.. R¥an. the Fourth Circuit held that,
*[wlhen the charges against & parent conmpany and ite subaidiary are
baned on the same [acts and are Dnherantly inoeparable, a court may
rafer claimn againot the parent to arbltration even though the
parent is not [ormally & party to the arbitration agresment.* 14.
At 320-31. Similarly, In Huahep Weseary Co.. Ing. v, Greater Clark
County Schopl Bldg. Coprp.. €59 F.2d B3&
Beventh Clrouit held that since, in making ite claims againet the

(Tth Cir. 1381, the

defendant, the plaintiff ultimately had to rely on tha terms of Q~

conabructlon agreement, to which the defendant was nat a signa

che plaintiff was equitably estopped Erem repudiaci ‘®
arbitration clause of tha agresment. Jd. at B48=41; %ﬂ

M1 F.id

342, 344 l11th Clr. 1904) (wbere claiss are ®int

and intertwinsd with the underlylng contra tﬁ: Lona® and the

underlying contract containe an mrbitrat

*
lause, che lack of a

written arbitration agresment bet @ dctual parties does not

precluds acbltration) ;
Bmlth, Inc.. 7 F.M,

1110, 171 cClr. 1283) [*arbltratlen

15

agreemaits may be upheld against non-pacties where the interaats of

#uch parties are directly related to, i€ not congruent with, thops

Insflead;, courts in this Circuit h-%@n & pon-sigRatory

to an arbitration agroomant may less be bound by the

En In_re Saloson 1 ieriwative LiCis..
*

81 Clv, 5500 (KRP), 1934 WL BT, Bept. 10, 1954), Judge
Patterson hald that 5 t@lnr-

agreement slgned by aubaidiary Saloson Brothors, statbing:

of a salgnatory®).

agreemant .

was bound by an arblecatien

Salomon Imc oole parent of Salomon Brothsre, and
ime on behalf of Salomon Inc are largely
the comnduct of tha business of lee

agenk, Salomon Brochers.

ieing

1d lt$
3d at 1122); gee alec Thomeon-CEF. B.A. v. American
, B4 F.2d atk 776 (®*we have recognized Fiva

ies for binding nonsignatories to arbliration agreemsnto: 1)

k incorporation by refersnce; 2) assumption; 31 agency; 4} well-

piercing/alter ago; and 51 estoppel®].

We £ind thot plaintiffo’ claimn in thie actlon are founded in
and fnterewined with the subscripcion agressent - for the DAY
Program, which incorpovaced the arbliratlon agréement. plalntiifs
canmot efcape anforcement of the arbitration agrassent simply by
suimg the parent, Domdnick, rather than OO M, especlally when
their clalms are based on Dominick's alleged control of the DAX
Me hold that plaintlffe are

estopped from avolding their arbitracion agressent with DD AG, and

Program and of the actiona of DD AG.

that Domimlck, a8 che parent of DD AT and alleged centroller of the
LE
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OAX Program, may enlorce the arbitration agreesent. Accordingly,
plaintiffa’ clalma in this sction are arbltrable under paragraph

one of the arbitration agresmsnt.

b. Enforcesbilicy of the Arbitratlon
Agreement under Gerean Law

Plaintiffa contend that they campot b compalled te submit to
agbderation pursdant to the arbltravlon sgresmeant becauspe such
agreenent s & mulllty ueder Oerman law according to twa legal
pringiples. Flret, plaintiffs subsic thit Gersan lad requlces an
arbitration agressant Lo be entersd into explicitly in a eeparate
document, and "[a]gresments other than thoss havlng regard of the
arbitration procedure may mot be contaimed In such document.®
Plainciffa® Mem. of L. at %-€ (elting § 10237, derman Code of Clvll
1 1},
Bckmite, statem that

Procedire, Plaintiffs' expert on Gemman law, Stephsn

[TIha clauss ealled is stated to be part of thae
*Zelchnungeachein® (Bubscripticm Agreemant) executed by
various Plaintiffn on occasion of thadr inveatsent inm the
DAX Program. Such Subscription Agreenmente, obviouslyl
contain, benides an arbitration clause, jnter alld.)
provielons concerning the amount of the inveptment, \he
termipation of the coptract amd the management Q\%
ipvestment. Slnce a valid arbitration agre

the clear mandates of Bection 1027 IPD may. | aftaln
provimicns other than those governdng this ration,
.

The Arbitration Agreesent alleged to by D t im
inwalid under German law. \

Affidavic of Hecbert Rubin, Eag. In \tien to Defendant's

Motion to Dismiss and In Bupport of A*E‘Fﬁifh' Croap-Mation &
Corpal Further Discovery, dated

af 0, 19194, Ex; 1 at § 7.

Second, p-il.:l.ﬂtllfl Armie Lhat lnw precluoden the enforcemant

af an arbltration agrecsent entered into betwesn & suboidiacy and

T

a third parcy by the subsidiary's parent company,
Suaphan Schmlct states

On this polint,

A party agreelny to submit its cl inimg out of a
contract through arbitracion s a wvarlisty of
oignificant righte, intgr alia E“ guarantasd by
the German ConstlEution to haw digpute heard by a
lawfully appointed judge. Teason, QEfRAR courta
have been reluctant to the binding f[orce of
arbitration agresmant he mckuasl signaterless of
such agresments. Einge lck & Domimick Inc. im noe

am actual ljlﬂl‘llh:ll.'#&(* 1d not sesk arbltration unday
the agreement, ( \

1d. at § 140" >
o '™
Ne note pa “Wominick has offersd credible responses Eo

pllinti[f}_;'\l # under Garman law,. Firet, Domlnick polnts out

LS

D
tratlon agreement was a separate document, containsd

that ©
o -l”lli h ahest of papar. Although @t Appears to have besn sBent
fa Qvehtors along with the prospectus for the DAX Program, the
:;EBIIEH.HM agroament, as well as the application form, are

separated Erom the prospectus by & cover sheet atating: *Pleane

‘Dafendants in jein kn these argumencs and
maks the additional polnte that (1) Sectlons 416 and 420 of the
German Civil Codes require a party peeking to enforce an arblibration
agreensnt to preduce the agreesent fn ite original form, and
Dominlck has mot done eo; and (2) DD AG ceannot be compelled to
arbitrate pursuant Lo the agreemant because It waen adjudicaced a
bapkrupt entlty om April 15, 19% by a German court and dissolved
parswant to German Dapkrupbcy law, Dominlck has mot responded o
these polnt#; howsver, presumably, Dominick would produce the
arlginal arbltration agresment [ollowing discovery In Germany.
Moraower, that DD A cannot be compelled to arbleirates &
investors’ clalmn Iln Germany Lo inapposlts. Dominlck has not moved
the Court to compal arbliration between the investors apd DD ARG, &4
the defendante In ipearrectly otate. 11
Meparandus of Law ln auprnu of Cross-Motion to Dismiss Complaint
and Lln Opposltion to Hotion to Compel Arbitration at §-32, Rather,
Daminick moves to compel arbitration in Germany beblween itmslf amd
the imvestors purseint o the arbitration agresment lbatween the
investoca and DO AD.

United States
Page 9 of 19
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take out the enclossd agresments before Filling LI! in, ‘The
Agreements should be sent to (B0 AG).* Himnesop AEF., Ex. H at

bates no. 333. Horeocwar, che applicacion form concaine the

following statement te be signed by the eubscribec: ®In migning
and submltting this Applicacion Form, 1 declare, legally binding,

the followlng: . . ., (40 T have also read and wigned . ., . the

arbliratlon contrackt.® Jd. at 33%. Thus, the application form

clearly reflers to the arbitration agresmsnt as a Aeparats conbcact
which the investors must agree to oign and return to DD AG.
Secand, although It Lle not a slgnatery to the arbitratles
agraanent , boninick has agreed to ba bound by the decision of the
Garman arhitration tribunal, thereby walving lte rights under the

German Comstitutlon to hawe the dispuce heard by a lawfully

appointed judge.” In additlon, Dominick argues that, under Oerman

law, It has the right to enforce the arbicration agresment an a

third-party baneficlary of the contract. ODoalnlck's German law

y

axpart, Otte Gf, Praschma, states that the arbltration nguz{]?

)\
lte=lf la "suwch a contract [or Ehe benefit of a thicd # irF__f

&

because paragraph thres of the sgreement reads in translatiop:

& N\
This arbitratien agresnent 1;;1;11:4: an well Lo wlwdes
which a customsr raismes agaipet N
{employees or gollaboratocs) of (DD RG] N ctian
1.-11':ﬂ or on the ococaplon of the agreamsnt 1f tha
employes oF collaborator affected consen decilding
of the arbltratlon panel. (omphasis @d

*

-

‘Dominlck statos soveral tin&-&n&]hﬁt ice matlon papers
1

in both actionn, that It conoen bound by the decialon of
the designated arbltratlen _& ln Garmany undar tha
arbitratlon agreemant beowean and the leveptors, The Coart
will hold Dominick to its t Ea ba Bound.

19

Affidavic of Otto Of . Praschma, dated December 2%, 1994 |*Praschma
REC.%) at 1 &; pes alao Minmerop AEL., Ex. W at bates no. 233,

Fraschma [urther atatea that the term pearfo noa agent in Eha

German Civll Code means "any macural rate person who im
used by the dsbtor of an bhllgl@ order tg parform che
chligation.® Prapchma AEf. at T inmtiffa' German law expert

diopotes Praschms®s translaki I':c Gernan word "Mltarbelier® as
*gollabarator® and aftl{t(_::: ; lance worker® as the appropriate
definitian, He Avatesy that “Oefendant’s cranslatlan of
"Hitarbeiter® asqiealiatorator® while being literally correst is
oomewhat prq‘l:lfg‘ﬁr.‘jh. and overly broad.* Affidavit of Stephan
H-u:l'nil:t.‘:_?;g:& Meuary 13, 1998, at 148, n. 1.

,mﬂnmu of German law apd language are not for chia
Utlm.in £9 ponder. Having determined that, wnder Unlted Stakes law,
\ the)) investors’ clalme are agblicable as being a *legal action(],
ﬂh.ll:l'l might arise botwnen the partles abouk or out of or In
conmection with the agreement concerming the discharge of business
talating to DAY futures transsctions and ite derivatives,® the
Court has pacforred the task assigmed to it by the FAM. Tha
guestions as to whether, upder Garpan law., the arbitraticon
agreement Lo valld and enforcesble by Dominick am & *performance
agent® or "collaborator® are relegated to the arblitration panal by
paragcagh one of the arbltration agreemsnt: =All futuze legal
- dnpluding those which pelate to the lnterpretatlon
gnd valddity of chis arhltration agressant, will be decided by the

arbitration Lribunal agreed to in thic agreement with the sxelusion

acticnm . .

F L
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of ordinary courts.*® Minperop AEE., Ex. M at bates no. 233, The
Court's rele at this tise Is linited to deciding tha thesshold
lesup of the acbltrability of the Investora’
[thin|
rafarable to arbitration under [the arbitration] agresmsnt.* 3

0.8.C. § % pee aleg Chio Reinsupance Copp, w, Bricleh Satlonal
Inpurapce Co.. 587 F.Supp ak T12 ("The eourt need not Qnvalve

claima, that o,

whather tha *lssue involved in

salt or procesding lae

ite=lf in m discussion of Englisk law, As {ndleated above, ths
Fedaral Arbitratlom kot gowerins the scope of che achitration in che

Eederal Becker Muteradio U.S.A.. Inc. ¥, Beckes
Mutcradicwark Oubl, 585 F.2d at 43 {"Thore hao been much dipcussian

courte® ) §

by the parties concerning the applicability of Garman law or
Fennaylvanla law in the rosclutlon of this dimspeta. It may well be
that the gquestion of which law le to be applied will hawve to be
apewered in decidlng the mecite of the undeclylng controversy,
Howavar,
arbitrability of that comtroveray®) [emphasis in origlnall,
o. Waiwer of Arbitration Rights
Plalneiffs also argue that Oominick has walved !ﬂf‘_ﬁ}ﬁht to
pubmit claimn to arbitratioa that Lk might have hdﬁu}m to the

arbitration agreement betwesn 0D AD apd the| ivestors bocauss

"hile wuch & determination relaBed\in thls case, Eo the
arbltrabllity of plainciffs' ola upder the arbitration
agreement, we find that the agres u ok specifically provide
for the arbitracion of arbicra equired by L

116 8.CE. &t 3L II'!. J0ELA4 ak *§ ["Courks
should mnot assume cthat t© rtles agreed o  arbikrata

arbitrability unless thare e clear and unmistakable evidence that
they did so®).

iL

the case bafore un presents only the Llesus of b,

Demlnlek brought am actlon for a declaratory judgment againsc

plaintiffs In Germamy. In addition, ph. [ 4 argie, neithar

Pominick per B0 RO haa served plaimciff rm ice of Intent to

&2 Court, rather than tha

held that *a discrict court

arbitrace.
This igsue is proporly ba

arbltrators, am the E:cnnd;ﬁx

may rpeach the wllthmu il.hlu- wWhanever a4 party seeking

Doctoc's
12 [2d Cir.

arbitration has unlf'aﬂtl. h any prior litigation.®

Mﬂﬂuu.._lw €6 F.)d 438, 456, no.

19851,

-mmm in sesking arbitratlon, abment prajudics te che
nﬁ:ﬂN @ﬂfty. doea  not constltuts wailver.

Ltig

However, tha

tjﬁn of substantlal looues goirg to the merite ray constitute

a, wpiver of arbitration.®  Cop-Tech Associates v, Corgubsr
_ Apmociates Int‘l. Inc., 998 F.2d 15T, 1576 (ad cir. 1%0)
[citationns and intermal quecatlions omitted]. In Rush ¥,

Oppaphelnsr & Co,. 77% P.2d B85 [3d Clr. 1985), the Second Clrouik

held that *[gliwven [ehe] deminant Federal policy favaring

arbieratlon, walver of the right to conpel arbltraticn due to
participation im litigaticn may be found gnly when preiudice to the
othar party in deponstzated.® Id. at 887 (emphasis supplisd),
Prejudice to the other party “can be substantive, such as when a
party loses a motion on the merites and then attespia, in elffect, to
relitigace the lsaue by ieveking arbiveation, or it can be foumd

when A party too long postpones him Invocation of his contractual

tlaht to arbitratlon, and thereby causss hin adversary to incur

2 Uni
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unnecessary delay or expenss.® Kpamep ¥, Hammond, 543 F.3d 176,

179 [ad Cir. 19510, Howewer, "pretrlal exponse apd dalay--

unfortunately inberent in litigation-- wichout mere;, ‘do not
copgtitute prejudice pufficlont vo suppert a finding of walver.®
Lepdegten., Ing, «, Horganton Dveéing & Finisghipg Corp,, 67 #.3d 30,
26 3d cir. i98s)],

Plainclffn atacte ln a conelusory EFashion chac, *Defendant's
actlong at a minimim mest the oriteria for a finding of wailver by
their comduct of a full-fledged licigation in the German court,
chareby causing plalntiffs to incur unnecessary delays and

PlaintiEEo® Mem. of L. at 10. ODominick commencad les

expensed . ®
action for a declaratory judgment inm the German dlokrict courk om
Harch 29, 1904. Plajnciffs brought the ipetant action
spproximately Eour monmths later. On Wovembsy 16, 1994, Dondnick
brought this sotion to stoy the proceedingo panding arbitratldn or

to dismign the cosplalnt Eor lack of subjoect matter jurlsdictlon.

Plaintiffe do pot depcribe the *unnecessary dalays and g:mnugn‘.

In ;h‘yt

thay haws Incorred or any cther prejudlce to them,!

plaintiffa Fall to demonotrate that Dominlck's actlons hwu&

them to aulier prejudice.

"The Court requasted ths partlea Eo 'Al‘ atatomant

egarding tha status of the action commencedeby Bominick Ln the
EIIHH district court, In a lotter to the Imﬁ.d.m:ml Japuary 16,
19396, Dpmipick's couneel states thag %&a Serman court has
informally etayed all further proceedi ‘ . pendin
ruling by this Court op Dominick & Dom 8 nnl'.:lnn. [ dlpuJ.u En:p
lack of subject matter joriodict Latter [com Hency F.
Minnerop, Esq., dated January L6

The defendants in
walvar in their appowition

arbleracion. \

13

do not raloe the iooue of
\Doninick's motion to compel

Moreower, Dominick satates that it only discoversd the
existence of the arbitratieom @agreemsnt between DO AD and the

iaveatora Ehrough discovery 1:1..!;]]1.[_1:;]:1@»“ Doninick "was
reamantE oF othar

Z of the existence of &n

um of Law in Support of

never in possesaion of any of che
documanty of [DD AG) so as o have

arbitration agresment.® Reply I"I
Defendant®s Matlen ta I'.liil'llﬂl endant ' Eeply Mem. of L.=] at
13. Plainciféa polnt I;n ;viduru:l to the contrary. BSince a
party cannot waive @ 'I;J.qrh I.I: does met know It has, plaintiffa*
argument lacks mepdi, Sog
Trupt, 772 r{m B34, 096 (D, M. 1981)
valuntarily. _:i;]iﬁ;uhhllnt of a keown right®l; gf. Cabinetrse of
w,_;,_n.umumﬂ. 50 F.3d 388, 381 [Tth Cir.

Hé: tl'ﬁu shape of the case might so altar as a result of

[waiwver im "the

unefpacted developmentn during discovery that the party should be
-,5|"1h:|1.|l-d from lte waiver and arbikration allowed to proceesd®].

He fird that the elalms raleed by plaintiffs ln Yitsethum v,
Dominick are referable to arbitration pursuant to the arbltratlon
agreement between D0 A3 and the investors in the OAX Program.
hocordingly, Dominlck's motlom fo etay the procesdings ln this
action pending arbitration inm granted.

2,  DOomipnlck's Motion to Dismisp

Purguant to F.R.C.P.
9{b} and the Doctrine of

¥ltzetham w,
12(b] {1} and

The Court ressrves deciofon opn Domlnicks motion to dismles

Yicgechum v, Domipnick persuant to Federal Rules of Civil Procedure
1361 and 9(b] &nd che dectrimd of [OFUS hof comenlenn. an wall

4
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having stayed
In tha evant chat the

as plaintiffe’ motlon to compal Further discovery,
this action pendipg arbitration in Germany,
arbitration pasel In Frankfurt (lmds Ehe srbitration Mjreemail
betwssn OO0 AC and the investors to be usenforceable under Geeman
law, the Court shall ruls on thess mations, At this juncture, the
Court merely makes the followlng peelislsacy cheervationa.

First, we note that it is questlomabla whathar the [ederal
wacuritien laws may be applied in Chis case. The Bxchange hot im
alient a8 to Ite extratervitorial aspplication, fGgg 15 U.5.C. §
Taaa [1988). Thus, °"in addressing tronsnaticsal Erewdn, cource
must ascertaln whather Cosgrens would Bave wished the preclous
United States courts to be devoted to such
trapsactions.* AlEadde v, Fenn.
cert. denied, %02 U.§ 1005, 113 B.Ct.

Iptarpmal quotations omitbed)

resoutces of the
915 F.3d 475, 478 (2d Cip. 1991h,
€18 (1991} (cltatiomm and

. The Becond Circult has lnl.mchud.Q
twn jurisdlctional tests, which may be applisd separately o

conhinat lon, to determine whether there i sufficlent Dnlted 3
invelvessnt to juatify the exercloe of jurlediction

Itobs Ltd. v. Lap Group Plo., 54 P.
cir. 1985). Updar the "conduct® test, a {edaral

mattar jurisdiction only LE khe delendant® |$ in the Ualted
th the Crsud, and
within ths Unsited

Htatesm court.

Staten waa “more Cham marely prepara

particular acts or culpable Fallw
Gtates directly caused losnca oralgn investors asbroad.®

Mr Thl
*sffecta” teat im satinfied whan Lllegal activity abrosad causes a

515 F.d lcicatlons oaltted).

*gubstantial affect within the Onited Btates.® [d.

Plafntiffs elaim to mast che requir the conduct test

elther admitted by

Deminlck or supported by affldavitc: inlck entablished oD AG

in 1950, (2] the supervisory boardhof DO AG consisted of exscutives
of Dominick, (3] Dominick %E the cutstanding ahares of GO
A&, (i) Dominick eac @ED A aBm & ‘*representacive® of
Dominick, (5) in &1. Doainick apsumed control of DD MG,
ancablisking %ﬂ supsrvisory prasence kn Germany, (6}
Domlnick det %ﬂ to withdraw from DD A amd to Eranofer
cperatlon *straw man®, and (7) Domimick *purported to divest

at im DO M3, defaulted In fte chligation to provide

and trampferred sams to ancchar lndlvldaal

Gﬁlal‘:tﬂ with Doalnick, all ehe while lncurring large loeses [or
P

le managesent,

alpeiffe.* Plalnciffe” Mem. of L. at 10-19, Plaintiffe’ brosd
and indefinites allegatlons do mot demonscratn how Dominick's
actions weres *more than merely preparatory® o the frawsd alleged.
Horeover, plaintiffs have [ntroduced no evidence to indicats that
PDominick’s particular acta or culpable failures to act within the
Goe Alfacdda v,

Plalntlffa lﬁhmludgl the weakness of

Uinited States directly caused loasen Eo plaineiffn.

:.I'.Inh
thelr position wlth regard to the conduct test and claim that [E

915 F.2d at 478.

Pominick wore compelled to provide further dlscovery, they would be
able to satisfy the Etest’s regquirsmante. We note Chat §F,
follosing further discovery, plaincififs were unable te substantiate

thalr allegations with evidence of Domlnlck's specifle acte or

- Unit
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culpable failures to act committad withinm the Unlted STates, then
Ehe Court would have no cholee but to diemiss plaintiffer claima
undar the federal securities laws for lack of subject nakter
jurisdiction.

In addition, tha Court questlons whether che Scutlsrn District
of Hew York ls the sppropriste forum for a trial of this action,
The Court would need te welgh both the private Interests of the
parties and the publiec iInterests of the states Llovelved, a
balancing which might more appropriately be condacted following
Bog Culf Oll Corm. w, Gilbert. 339 0.5, 01,
039, 041 [1947].

further discowery.

S08-0%, &7 B.CE,

At this time, the Court makes
the prelininary cbesrvatlon that several Ffactora welgh Im Caver of

dienlasing this action on [ogun nop conwenieng grounds,

In Plpar Mirgralt Co, W, Revno, 454 0.8, 215, I65-56, 103

§.Ct. 252, 266 (1981}, the Suprems Court etated that
a plaiptiff'n choice of forum i entitled to greater
deference when the plaintiff hoo chomen cha hows forus.
When the homs forum has besn chossn, it Ls reasonable to
nepums  that this choice Is convenlent.  Whem the 4
lainciff ie foreign, however, this assumsprion Is muc
ags reasonable. Becauns the central purpase of
inqulry is to snsure bChat the telaly

fsxun nen _convenisng
in convenient, a forelgn plaintifE'n cholch ﬂ.lllﬁ*i 8
defarence. N

The central focus of a [ordn ooi conveniens lnqulg‘il..l.l gnv-anlm:l
Dismissal may be warranced where a plaing “-'on.“ chonen a
particular [erwm In erder to taks ihﬂﬁlmnhlu law. Id..

454 U.5. at 249, A, 15, 102 8.0t ak 36 \h:.‘t.lﬁ The Suprems Court
also noved in Plosr Aircralt r.luv‘\ it

there existe an alternative ;.l':'l

*rust detemmine whether

|where] the defendant im

i

amgnable Eo process . . . " 9 454 .5, At 354, m. 33, 102 B.CE.

at 165, m, 22.
Plaincifta Ln this action are all fltﬂmﬂ roaldenta ol
Gurmany, who gannot claim that they convenlenced by a

trial in Germamy. Plalnciffs a

hare I8 no alternative
farim Eor thin actlon becauss =[a]l h plaintiffs are citizena
of Qermany and tha Eraud Hl-'l

amgnable to personal juris &‘Ii

L. at 34, Thia ia i
an action lor & %tnr}l judgment in a Cerman distrlet eaurt,
tharaby luh*% En the jurisdiction of that cowrt, but also
tominick @.._%ppreunud te this Court, and ham agreesd, that it
will hondE“why judgmant againat it imposed in any focum in Germany.,
lﬂi\mfﬁﬂant'n Raply HWom, of L. at 32, n. 11,

ld in Germany, Dominick La nob
In Garmany.* Plaintiffa’ Hem. of

Hob only has Dominlck commenced

(i prL-.r.H. interest factor that the Court would carsfully

Ges Lzpartment of
Econonlc Dev. v, Arthur Andersen k Co. (U.3. 8.0, €83 F.Supp. 1463,
1483 (8.D.N.Y, 1988},

ﬁigh Lw the locatlon of evidence and withesass,

pominlck points out that many relsvant
witnessed, ouch ad Ehe offlcers and smployess of DO AS, the
"geperal disteibutor® for the ODAX Program, and the bank that

execited the traden for the DAX Program," as woll as much of the

Wrhp  Oarman company VVE Yermittlumg und Werwaltung won
Boroenanlagen Gobl acted as gensral distributor, or marketing
agent, For the DAX Program, ©Sgg Minmerop ALE., Ex. A ac ).

Upominick states that the actual tradimg In the DAX Program
wan eXecuted by the securities divieion of tha Dayerischke
Aypatheken und Wechselbank;, located im Germany. Sgg Defendant*s
Eeply Men, of L. at 31.

28
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docussntary evidence plaintiffs will nesd to prove their
allegations, ssch as trading records and Intermal memoranda
reqarding the managessnt of investmonts in the DAY Program, ara
located in Germapy. Moreover, Dominlck states thav [t doss not
hawve &Ry docunants comcerming the formation. marketing, and
administration of the DAY Program, which plaintiffs have mought to
discover. Reply Hem. of L. at 21, m. 11. ielghing in
plaintiffs’ favor is the Unlted Staces’ Interest in preventing “the
gnited States [frocm being| weed am & base for menufacturing
Eravdulent secupity devices for esporc.® LT v, Vengap, Lbd., 619
F.2d ip6i, 1017 (23d Cir. 1%75). However, am noted above, iE
plaintlffs cannot show that Domlnlek'ns conduct was more than merely
preparatary to the alleged Erawd, then the Court lacks subject
mittar jurlodiction over plalntiffe’ clales under the (ederal

pmecurities |aws.

1, Domlnick*s Hobklan to Compel Arbleratien im
fominick ¥. Aodeca (

Deminlek moves, under Sectlon 4 of the FAL and ﬂuctiu'l‘fnﬂf
the Convention om the Hecogmitlon and h:ﬂ-un:u.lun! ‘gﬂjxl‘nrﬂgn
Arbitral Awards (the *Cosvention®), ¥ U.8.C. l,ﬁ;i&um to
econpel arhitration of the parties® dimutl‘@‘l panel of
arbitrators in Frankfurt, Germany, purlu k tha arbivracion
agrersant between DO AQ and ths DAX r vr;-tnrl. rather than
bafors the HASD whers dt[udm@ brought an arbltration
procesding, In additionm, ks a declaration that it is
not requlred to arbitrate detf nts’ claima againat it before the
HASD becasns defendants wete nsver customstrs of Doalnlck.

19

Section 4 of tha FARL provides that

?I.El'.f aggrieved by the alleged failu magleact, or
rafusal of another to arbicrate u ten agroanant
for arbitration may petition any Srates diatrict

ootk . . . [or an order divec at such arblrration
proceed in the manner provide such Agresment.
5 0.8.C. E-4- Seatlon 206 of @‘mlm provides that the
Court may “direct that arb %ﬁ! keld in accordance with the
Agragmont at any phn-‘}.hl vovided Eor, whether chat place La
within or without ﬁmm Statos.® 8 O.B.C. § 208;: gpeg alsg il

Dasing Led, v, BoSgET , §11 F.Supp, 401,

S N
48T [ﬂrﬂ.l‘l.'ﬂt,mﬁ;‘ |*Sectlion 48 requlrement that & court direct

;rhitrul(ﬁ*‘ﬁ ien own district . . . 18 . . . suparseded by [)
u:tm*i:‘f“tu tha extent that the parties specify an arbibrakios
ﬁtihl%l'}t_hu contract®], Aa noted above, the FAA mandates that the
\:L:l lct courts direct the partles to procesd Lo arbibtration om
Tasues an to which an arbitratlon agreement ham been aigned, Heas
Boan Witter Neynolds Ioc, w, Byrd. 470 U.5. at 218, 10% S.Ct. at
1241, Horgover, "abapnt evidance that the arbitratlon agressent
wan procuged through frawd or excessive sconcmic power, we must
rigorously enforce agreemspts to arbitrace.®  Mexcill lemch.
Pigros. Feoner & Swith., Ing. ¥. Osopgladis, #03 F.2d 109, 113 [3d
Cle. 19%0) lcitaclons and internal qunllltlnnl omittad) .

The Court has Found, pee gupra, that an arbltratlen sgreement
axiots batween the DAX Program investors and DD AD, and Ehat
Dominick, a8 Ehe parent and alleged controller of DD AS, may
enforce that agresment bto compel the arbitration of claims Founded

in and intertwined with the OAX Program subscription sgresmant.

8 Unit
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The claimn presented to che HASD by delendants in chis actiom are
extremely silmlilar to those wada by plaintiffs in ¥itsethum %.
Rominick.
intortwined with the subscription agreesent and Dominick may

We find chat defemdapnts' clalme sre f[cunded in and

enforee the arbltracion agreement againot defendantes.

The remaining question presented by Dominick's sotion te
compel arbitvatlon is whether the arbitration agrecsent betwsen OO
B3 and dafendapts in Eliie &ction superasdes the HASD Code of
Arbitratlon Procedurs [(the “MASD Code®)., Section L2(a)l of the MASD
Cade provides

Ay dispute, claim or contcoversy eliglible for subnlasion

under Part I of chis Code between a custoser ancd a menbar

and/or appcciated porscn aciminmg In conneccilon with the
business of wsuch mesber or im comnection with Ehe
activities of such aspociated persons shall be arblierated
undar this Code, an provided by any dhily executed and
enforceable writben agraemant or upon tha damand of the
CABEGEAT .

MASD Manial--Code of Arbitration Procedurs, 3714 at | 3712,

tn Mexzill Lynch v. Geormiadis. 303 F.2d at 113, the Second
Circult held that *the arbitration provision of tha !ﬂi
Conatitution may be superoeded by a nore -punilin mﬁtM
in that case, the Iil'fmdmi..l*\d- {!'gﬂ:d
a *Standard Oparacioms Agreement® with Merril) bﬁgh. whilch
provided that arbltration of claiss would uu"fi;y’mur before

Q J"""u-

the WASD, Wow York Stock Exchange, or an Ex located in the

\ L 4
Unlted States wpon which 1loted ﬂﬂim@ntium are executed.
ration befors the Americanm

agreement of the partien.®

The defendant brooght & desand for
Arbitracien Aspocliation ["RRA® ing tha *AMEX Window"
proviaion of the Conntltutlo Mrarican Stock Exchange, which

11

provides that customars have the rlght te arbltrate disputes bafors
Ehe ARA, Tha Sacond Clrcult explainsd that, “ths arbitration rulea

of an exchange are sufficient to compel a

related disputes

agrggment. - . . [But] [where, ﬁ the partlon have agreed
explicitly to serils rcheir i oply before particular

arbitration fora, that agre

L
trals.* Id. at 113 (cltaticns

The Court in Merrill [ooch aleo
quoted with lpprn}l‘f\:,tﬁ following lanmguage from the Sischk

Civeult’s declsiep-iB Ronay b Co. v. Goren. 875 F.2d 1218, 1321
S \ ’

{6th Cie. u{ﬁg
Wheg~Cougress enacted the Arbitration Act making
agresments enforceable; it surely did ook

i t
I@ that the partles ba abla to disregard salected
E actual obligations willy-nilly in order to chocae an

ftral forum mare convenlemt or more oulted to a
rty'm particular needs.

omitted] (emphasla in n-gl

Ywoy P24 ar 111,

Defendants argue that the Antl-saiver provwlslon of Ethe
Exchange RAct, in conjunction with GSecurities amd Exchangs
Comniasion ("SEC") Litlgatlon HEelsase Ho. 12188, rendsrs the
arbitration agreement between DD M3 and defendants unenforceable,
The Anti-waiver provision of Che Exchamge Act declares volid *[a]ny
copdition, etipulatiom, or provision bindlng any person to walve
conplisnce with any provislos of [the Exchange Ret] or of any rule
of regilation thersunder, or of any rule of an exchinge requlred
ctharaby . *

1% U.5.C. § TBecfal (1983, Tha SEC promulgated icn

Litigation Release Bo. 13198 in responee to the Biwth Clreuit's

dacinlon In Eeney k Co. v, Dargn, 675 F.2d 1218 (6th cir. 198%],
33
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wpholding the arbitration clause of a Customar Agreement which
provided that claims were Co b arbltrated under the provisions of
the Comstitution and Rules of the Board of Covernors of the Mew
York Btock Exchamge. The SEC., appearing as gnicus in chat action,
argued that enforcemept of the claupe, limiting the custoser to
anly one arbitratlon forum, would be inconmistent with the
reqgulatory mcheme set up by the Exchange Act.

Aeleane Mo.

In Litigation
13198, the SEC staces, "a masber of the WYSE, HASD,
MMEX or CBOE will not be parmitted to limit customers to a winglas
arbitratlon [ofus LI any [oelf-regulatory orgaslzation (“SHO*)) ta
which the membet belomga has & conflicting arbitracion rule.® In
addition, the BEC noted that ®new rules adopted by the WYSE, MASD,
MHEE and COOR, and approved by the Cosmluaion, provids that * [nle
agraamant shall include any condition which limite or contradicta
tha rules of any self-regulatory organization or limlts the abllicy
of a party Eo file any clalm ln ashltratlon or limits the .MG

aof tha arbizratore co make any award.® 8EC Litligacion Ral

121%8 (Rug. 7, 1969), 1989 WL 257732 ac *i.

that the Becond Clirguit in M
113, acknowledges that the BEC releass *p rbitratlon
agresmefits which 1lsit custosscs to a E%trltim forum®
and argus that the Court uphsld the arbd off agreesent Ln that
caps only becausa it provided £ t with a ehoice of
sevaral SRO fora.

With the exception of ¢ &, defendantes have urged the

Court to determine the arbitration agreesent"s enforceablilicy

13

gnll or the BEC. s
provision or relsass to apply to an arbitration agreamsnt mads in

parsuant to Oerman law, Defondants even note that *Plaintiffa

sonceds that German law applies to the que E whethar 1t may

spforce the ‘arbibtration agreesencn, Dominlck'n Reply

Hemorandum [n Having determined
that, according to United 5tat

arbitrable under the arbit

law, the lmvestors' clalms are
agreament betsesn them and 0D AG,
the Court relers Iu
to German law to t arbitracion panel, as noted above. Me
AgTER with bot %ﬂ-tﬂﬂ and Dominick that Germin law governs
wa [ind defendanta®
he Anti-walwer proviomlon of the Exchange kot and SEC

greepent s enforceabiliity pursuant

the enfores ul the agresmsnt; chus,

Argumant
Lt gleans Mo, 13198 render the agreensnt unenforceable
Ee.

Furthermore, CLhe Court rejectsm the nociom Ehac

respectively, could have Intendsd the

Germany botweon German investors and & German compamy, not & member
of a United Staves self-regulatory orgonizstion, Chat sgresmant
being included in a subscriptlon agreemant, which is explicitly
subject to German law, pertalning to the sile of derivatives bassd
on the Oarman Ghares Index at ths Corman Futures Exchangs Ln
Frankfurt .

peléndants camnot eocape Ehe Fact that thay slgaed a
aubecript ion shich arbitration

AgToesant, incorporated an

agreement, pursvant to which thay agreed to refar all claims In
connectlon with the submeriptlon agresmant to an arbitracion panel
Dominick has cffersed to arbitrate

in Frankfurt, Oermany.

aé Unit
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defepdants’ clalmy In Frankfurt im accordance with th!*lﬂ.l:ritinrl
agreamant, which would serve the convenlemnca of defendanta,"
Dominlek states that Lt nakes chin offer "mot cut of altrulem-- but
bocoune it will he 1:1!.:15!' prejediced by an arbitration or legal
action in the United States® due Eo Ehe fact that former anployess
of Of AG in Germany would not be avallable as witnessen before the
HABD, mor would the records and sales personnel of the distelbutor
of thas DAX Program, located in Eaarat, fermany, be soubject to
compulsory production or attemdance at learings in the United
Seates. ALEldavit of Henry F. Mimnawop, Esq., dated Hay 11, 1995,
at 4. Horeower, in their WASD Statemsnt of Clalm, defendants
request to testify before the WASD by telephons because of “the
burdssn of coet upen them to travel to and resain in the United
Staten.*® I:'nmrl:h&l' AEE., EX. A abt 11. Donlnick polnte oub that
*[ajuch testimony would deprive Dominick and the Domlnick cfflcera

of the opportunity for meaningful cross-ssanipatlen, and would

deprive the arbitratlon panel of the ability to evaluape fully %E

grodibility of such testimany.® Mencrandun of Las in hppq-rt »-ﬂE‘
Plaintiffs' Motion to Compal Arbiteation at 8, m. 7. In s@SPe, the
Court rejects, for tha reasons stated herein. AsPendants’

"nafandances repeatedly mlocharacterize I:ui& o offer ko
arbitrata in Germany, otating. for x E *plaintiffn
contepd that the defendants should be conpalled Be arbitrate bafare
a German arbitration Eribumal agalnst k& Dominlek, Ime.'s
former German subaidiary-- which 1a n to defendanta’ HASD
arbitraclon and which Lo now defumct. endante’ Mem. of L. at
3. On the centrary, Dominick ham x:l Ehat 1t wlll arbiErake
the claima defendants maks agai thalr WASD Stacomant of
Claima, &5 well as plaintiffe’ againmet it in Witzethum ¥,
Beminick n panal im accordsnce with the

Lnsletence on arbltration before the MASD and veluctance Lo
arblevate im thelr own country, in accordance with an arbitratlon
agreemant to shich Ehey are parties. Undar @.\. ag wall as the

viind
"’ITI‘.. gt ‘“ Honp. ¥. Mercioy

Conatr. Corp., 460 U.8. at H.Q{ﬂl%h. &t 041, Accordingly.
Dominick’s motion Lo compal !ﬁi‘!!‘l:lﬁn Ls granted, Defepndants®

notlon to dismlss thia
frocedure 12 (b] (6] L4 denied,
Doninick Ilm the Court to declare that Dominick ie mat

basic principles of contract las; che duty to enforce

arbitration agreocmento, Mogos B
_m}pu:waul: to Pedsral Rule of @ivil

requlred to !W’rﬁi with defendants befors the MASD because the
defondantd were nover customers of Dominick. Dominick notes that
defendagEfido not claim to have had AccOUNtE OF CUALORAr agresnents

w_lﬁ Dominick, mor do they claim that Dominick ever eoecuted

\tragnactions on thelr behalf, Dafendants argue that the Court mast

“fiot decide thle gquestion because it goes to the very mericts of

chelr HASD claims and le thus properly before the HASD arbitration
panel, We find that resolution of thin isoue im not necessary to
the determination that defendants muot arblirate their clalms In
accordance with thelr arbitration sgresment wich DD AQy therefors,
we reserve decislon on this matter. CODafendants’ WASD arbiteation
is hereby stayed panding the arbitration of defendants' claims
agalnat Dominick before the Deutsche Terminhandel Yerband in
Frankfurt, Germany.
COHCLUB IO

In Yitzpthum ., Donlplok, %4 Civ. 4938 [ARS), defendant's

g
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matlon to stay the action pending arbitration is gramted. The

Court raperven decision on defendant®s motlon to dississ the action 0
pirsuant to Fedaral Rules of Civil Procedure 13 (b) (1] and 90k and Q~
the doctrine of forum non comvenbens. The Court also reserves O
deciaion on plaintiffe" motion to compal furthar discovery. ).

fn Dominick ¥, Andeps, 995 Clhw, 439 (AGS), plalntiffe’ moti é

to compel arbitratlon i granted; dafondants' motlon to die

actlon la denled. Acbitration of defendante’ clalms
WASD im atayed pending arbitration before the Deutm
Varband In Frankfurt, Gersany.

S\

The OCourt karsby transfers thess actl tha Suspsnoe
Dockat. The parties dre directed to inf £ In weiting
whien the arbitratlon procesdings belo she Terminhandel
Varband have concluded. C)

50 ORDERED.
O ALLEN G, SCHWARTE, lI'.!:I.'l--L
Datad: Mew ‘Yor York
d . RESE
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