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Air Carrier 

[7) Although both the 1978 and the 1994 
versions of the preemption statute apply on 
their face only to laws regulating air carriers, 
the courts have not strictly limited applica­
tion of the act to air-carriers. In Continen­
tal. Airlines. Inc. v. American Airlines, Inc., 
824 F.Supp. 689 (S.D.Tex.1993), the federal 
rostrict court for the southern &strict of 
Texas applied the act to the parent corpora­
tion of an air-carrier, and in Marlaw v. AMR 
Services Corp., 870 F.Supp. 295 (D.Hawaii 
1994), a court found that the act applied to 
preempt the state ''whlstleblower'' statute in 
a suit against AMR, who was not an air 
carrier. 

Although the plaintiff here is not an "air­
carrier", it is certainly an agent of an air­
carrier and state regulation of its air termi­
nal services would frustrate the intent of the 
Congress to provide uniform federal stan­
dards for those such as plaintiff, who con­
trdct with air-carriers to perform their statu­
torily mandated duties. As the c'Ourt noted 
in M arlmAJ, supra: 

. .. it is preposterous to assume that Con­
gress intended to block the prosecution 
against air carriers of certain suits but 
allow those same suits to proceed against 
all others. . .. The defendant need not be 
an air earner so long as the state laws 
which prohibit defendant's alleged wrong­
doing "relate to" airline routes, rates, or 
services. 870 F.Supp. at 298. 

Plaintiff, as the agent of the air carriers 
with whom it has contracted to perform pre­
departure screening, is within the reach of 
the preemptive statute. 

CONCLUSION 

Regulation of pre-departure screening as 
performed by plaintiffs employees is an ac­
tivity which has been expressly preempted 
by federal law. Plaintiffs motion for sum­
mary judgment is hereby GRANTED, and 
this court will enter judgment declaring that 
the provisions of the Louisiana Private Secu­
rity Regulatory and Licensing Law, La.R.S. 
37:3270-3298, as applied to plaintiffs employ­
ees perfonning pre-departure screening at 
airports, are preempted by federal law, and 

that plaintiff is not obligated to adhere to the 
requirements of state law or the November 
9, 1994 sanctions imposed by the Louisiana 
State Board of Private Security Examiners 
against them, as they apply to plaintiffs em­
ployees who perform pre-departure screen­
ing at air terminals in Louisiana. The judg­
ment shall also enjoin the Louisiana State 
Board of Private Security Examiners 
(Board), its agents, and servants, from en­
forcing either the Louisiana Private Security 
Regulatory and Licensing Law, or the 
Board's sanctions against the plaintiff with 
regard to plaintiffs employees performing 
pre-departure screening at airports. The 
motion for summary judgment on behaJf of 
defendant is hereby DENIED. 

CONTINENTAL INSURANCE 
COMPANY, et aI. 

v. 

JANTRAN, INC. 

Civ. A- No. 94-2550. 

United States District Court, 
E.D. Louisiana. 

Nov. 15, 1995. 

After several barges broke away from 
fleet on Mississippi River, insured was sued 
for allegedly negligently securing the barges. 
Insured's marine insurer was added as de­
fendant pursuant to Louisiana direct action 
statute, which permits insurers to be sued if 
their insureds are sued. Insured moved for 
summary judgment. The District Court. 
Berrigan, J ., held that: (1) for purposes of 
Louisiana rurect action statute, certificate is­
sued by marine insurer's broker rod not con­
stitute marine insurance policy, and (2) noth­
ing in Louisiana direct action statute pre­
cludes business decision to accept delivery of 
insurance policy outside the state so as to 
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avoid application of the statute to accidents may have had with its brokers fell outside 
. 'hich occur outside the state. scope of issue of enforcement of arbitration 

Motion granted. clause. 

L Insurance e>6OS.1 

Louisiana's Direct Action Statute, which 
grants procedural right of action against in­
surer if plaintiff has cause of action against 
insured, can only be applied when at least 
one of the following prerequisites has been 
met: (I) policy was written in Louisiana; (2) 
policy was delivered in Louisiana; or (3) 
accident occurred in Louisiana. LSA-R.S. 
22:655. 

2. Insurance e=>608.1 

) For purposes of Louisiana's Direct Ac-
tion Statute, which grants procedural right of 
action against insurer if plaintiff has cause of 
action against insured and insurance policy 
or accident had connection to Louisiana, cer­
tificate issued by marine insurer's broker did 
not constitute marine insurance policy where 
broker was acting on behalf of insured, not 
insurer, and insurer did not authorize broker 
to issue policy. LSA-R.S. 22:655. 

3. Insurance e>6OS.1 

Nothing in Louisiana's Direct Action 
Statute, which grants procedural right of ac­
tion against insurer if plaintiff has cause of 
action against insured, precludes business 
decision to accept delivery of insurance policy 
outside the state so as to avoid application of 
the statute to accidents which occur outside 
the state. LSA-R.S. 22:655. 

) 4. Insurance e>3.1, 574(.5} 

McCarron-Ferguson Act does not apply 
II> insurance contracts made under the Con­
vention on the Recognition and Enforcement 
of Foreign Arbitral Awards and does not 
require the application of state Jaw which 
prolubits enforcement of mandatory arbitra­
tion. 9 U.S.CA. §§ 1 et seq., 201-208; 
MeCarran-Ferguson Act, § 1 et seq., 15 
U.S.CA. § 1011 et seq. 

5. Insurance <;>569 

Fact that insured did not receive marine 
insurance policy prior to loss did not create a 
lack of agreement to arbitrate, as provided 
for in the policy: any dispute that insured 

6. Insurance ~569 

Broadness of arbitration clause in insur­
ance policy does not diminish its reach, but 
enlarges it. 

Christopher E. Carey, Arthur Gordon 
Grant, Jr., Montgomery, Barnett, Brown, 
Read, Hammond & Mintz, New Orleans, LA. 
for Continental Insurance Company and 
Bunge Corporation. 

Maurice C. Hebert, Jr., Georges M. Le­
grand, Hebert, Mouledoux & Bland, New 
Orleans, LA. Gerald H. Jacks, Thomas B. 
Janoush, Jacks, Adams & Westerfield, Cleve­
land, MS, for Jantran, Inc. 

ORDER AND REASONS 

BERRIGAN, District Judge. 

This matter comes before the Court on: 
(1) motion for summary judgment filed by 
Sphere Drake Insurance p.l.c. ("Sphere 
Drake"); (2) motion to compel arbitration 
and stay cross-claim flied by Sphere Drake; 
and (3) motion for summary judgment on 
coverage filed by Jantran, Inc. ("Jantran"). 
Having considered the record, the memoran­
da of counsel and the Jaw, the Court has 
detennined that the claim against Sphere 
Drake should be dismissed and that the 
cross.eJairn between Jantran and Sphere 
Drake is subject to mandatory arbitration in 
London. 

This litigation arises out of an incident on 
the Mississippi River in Arkansas in N ovem­
ber 1993, when several barges owned by 
Bunge Corporation ("Bunge") broke away 
from a fleet. Bunge and its insurer, Conti­
nental Insurance Company, allege that Jan­
tran's vessel negligently secured the Bunge 
barges in the fleet. Sphere Drake was add­
ed as a defendant pursuant to the Louisiana 
Direct Action Statute, La.Rev.Stat. 22:655, 
and Jantran has filed a cross-claim against 
Sphere Drake for insurance coverage. 
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DIRECT ACTION 

In its motion for summary judgment, 
Sphere Drake seeks dismissa1 as a direct 
party defendant. It claims that it is not 
subject to the Louisiana Direct Action Stat­
ute because Louisiana law does not apply to 
this matter and, even if it did, the Direct 
Action Statute does not. As to the first 
argument, the Court notes that the Louisiana 

upreme Court has recently confirmed that 
"[tlhe direct action statute does not create an 
independent cause of action against the in­
surer, it merely grants a procedural right of 
action ag-.unst the insurer where the plaintiff 
has a substantive cause of action against the 
insured." Descant v. The Administrators of 
the Tulane Ed'Ucaticmal F'Und, 639 So.2d 246 
(La.I994). The use of the procedure afford­
ed by the Direct Action Statute is widely 
recognized, where otherwise appropriate, in 
admiralty cases such as this. See: Crown 
Zellerbach Corp. v. Ingram Ind'UStries, Inc., 
783 F .2d 1296 (5th Cir.1986), cert denied, 
479 U.S. 821, 107 S.Ct. 87, 93 L.Ed.2d 40 
(1986). 

[1] However, the Direct Action Statute 
can only be applied when at least one of the 
foUowing prerequisites has been met: (I) the 
policy was written in Louisiana; (2) the poli­
cy was delivered in Louisiana; or (3) the 
accident occurred in Louisiana. Landry 'IJ. 

Tra-velers Indemn·ity Co., 890 F.2d 770 (5th 
Cir.I989). Because it is undisputed that the 
subject accident did not occur in Louisiana, 
the issue is narrowed to the aUeged writing 
and delivery of the Sphere Drake policy in 
Louisiana. 

[21 The basic facts surrounding the writ­
ing and issuing of the Sphere Drake policy 
are undisputed. Jantran, a Mississippi cor­
poration with its place of business in Missis­
sippi, approached H. Elder Brown, Jr. 
("Brown"), president of Continental Under­
writers, Ltd. ("Continental") in Covington, 
Louisiana. to obtain P & I coverage for it. 
Continental then contacted Keith Wren 
("Wren") of J ohn Plumer & Partners, Ltd. 
("John Plumer"), in London to secure the 
coverage. This practice is customary in ob-

I. Bunge had instituted ~uit against Jantran in the 
United States District Court for the Northern 

taining London coverage because of restric­
tions against a London underwriter dealing 
directly with an American broker. 

John Plumer prepared a "slip" regarding 
Jantran's coverage and submitted it to 
Sphere Drake, who modified the slip and 
returned it to John Plumer. John Plumer 
submitted a second slip with Sphere Drake's 
revisions, which was approved by Sphere 
Drake on February 22, 1993, for coverage for 
the twelve month period beginning February 
20, 1993. AIl endorsement dated April 19, 
1993, was submitted by Continental to John 
Plumer, who in turn submitted it to Sphere 
Drake, which approved it as part of its policy 
No. 93SBAER00513 with Jantran. 

According to Wren, at some time after 
June 3, 1993, Spbere Drake issued to John 
Plumer under cover letter dated June 3, 
1993, a copy of Sphere Drake's "Certificate 
of Insurance" and Sphere Drake's Marine 
Insurance Policy SD350/93; aU of this took 
place in England. According to the affidavit 
of Brown, at some time after coverage was 
bound, Continental prepared for J antr"" a 
document entitled "Certificate of Insurance," 
CUL No. 12909.023. Continental did not 
deliver this document to Jantran in its Mis­
sissippi offices, but instead delivered it to 
Jantran's representatives when they were in 
Continental's Covington office in June of 
1994, after litigation over this dispute had 
been instituted' 

Under these facts, Jantran argues that the 
certificate issued by Continental constituted 
the policy for purposes of the Direct Action 
Statute and was written and delivered in 
Louisiana. Little more than argument and 
allegation support this position, however. 
Even assuming that the Continental certifi­
cate was signed, Jantran's argument fails: 
(1) under the terms of the Sphere Drake 
policy and even the terms of Continental's 
own certificate, the policy had to be issued by 
Sphere Drake, not the plaintiffs broker; (2) 
Sphere Drake did not authorize Continental 
to issue Sphere Drake policies; (3) the in­
sured's broker's certificate of insurance is not 

District of Mississippi on April 29. 1994. Missis­
sippi does nol have a Direct Action Statute. 
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a policy;' (4) Continental was acting on be- not raise a genuine issue of material fact as 
half of Jantran, not Sphere Drake. Jantran's to John Plumer's status, the inquiry into 
argument that the Sphere Drake policy is whether Plumer acted as an agent for Jan­
incomplete fails at its own logic: the only tran is distinct from whether he acted as an 
Sphere Drake policy that has been presented agent for Sphere Drake. In any event, the 
to the Court is that which was delivered to affidavit of Nen D.A. Bell offered by Sphere 
John Plumer in London; no other Sphere Drake establishes what other facts surround­
Drake policy is at issue. Any action Jantran ing the procurement of this insurance reflect: 
may have against a broker is not at issue in John Plumer is not an agent of Sphere Drake 
this motion. for purposes of the Louisiana Direct Action 

[3] Turning next to the issue of delivery, 
Jantran argues that Sphere Drake's delivery 
to John Plumer in London cannot be consid­
ered since this delivery was a means of 
avoiding the Direct Action Statute. Howev­
er, the Court finds that this result alone does 
not give rise to the poSSlbility of "construc­
tive delivery" as recognized by the Fifth 
Circuit in Grubbs v. Gulf International Ma­
n .... Inc. 13 F.3d 168 (5th Cir.1994). None 
of the factors raising a genuine issue of 
material fact in Grubb. exist here, where a 
London underwriter is following English law 
and long established procedures. This case 
falls squarely into that line of Fifth Circuit 
cases that recognizes "[n]othing in the Loui­
siana Direct Action Statute precludes a busi­
ness decision to accept delivery of an insur­
ance policy outside the state so as to avoid 
the application of the statute to accidents 
which ocCur outside the state." Landry, 890 
F.2d at 773. See also: Signal Oil & Gas Co. 
v. Barge W-701, 654 F.2d 1164 (5th Cir.19 1), 
cert. denied, 455 U.S. 944, 102 s.Ot. 1440, 71 
L.Ed.2d 656 (1982). Facts offered by Jan­
tran that may be relevant to an inquiry re­
garding personal jurisdiction have no place in 
determining the applicability of the Direct 
Action Statute. 

Jantran's argument that John Plumer may 
be acting as an agent for Sphere Drake lacks 
factual support. Jantran tries to raise a 
dispute by questiouing whether John Plumer 
was acting as Jantran's agent for purposes of 
the Direct Action Statute since no employee 
of Jantran ever met a representative of John 
Plumer. While this circumstance alone does 

2, The undersigned has previously declined to 
rtcognize a document issued by a broker and 
entilled "Confirmation of lnsumnce" as a policy 
for Direct Action Statute purposes. Aggregate 
Barges. Inc. v. Gulf Marine Touring. Inc.. 1995 
WL 96624 (E.D.l.a.). 

Statute. 

Finally. the appropriateness of applying 
the Direct Action Statute to a maritime case 
involving an accident on the Mississippi Riv­
er in Arkansas involving two non-Louisiana 
corporations is questionable.' The fact that 
this litigation was first filed in Mississippi 
may well reflect that its inapplicability was 
once recognized by those involved in this 
matter as well. 

ARBITRATION 

Sphere Drake asks the Court to enforce an 
arbitration agreement contained in the policy 
it issued to Jantran, which provides: 

. .. any difference between the Company 
and the Assured arising out of or in con­
nection with the Policy of Insurance shall 
be referred to arbitration in London in 
accordance with the Arbitration Acts 1950 
to 1979 and any statutory modification or 
enactment thereof for the time being in 
force. 

In Sedco, Inc. v. Pctraleos Mexicanos Mexi­
can Nai. Oil Co. (Pem.ex), 767 F 2d 1140 (5th 
Cir.1985), the Fifth Circuit clarified the 
ground rules regarding arbitration clauses 
under the Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards, 9 
U.S.C. § 201-208 ("the Convention"). ln 
Sedco, a limited inquiry into four factors to 
determine the propriety of arbitration under 
the Convention was recognized: 

1. Is there an agreement to arbitrate the 
dispute or is the agreement broad or nar­
row; 

3. The Coun nOles that Jantran has claimed lack 
of pel'SOnal jurisdiction as a defense in its an ­
swer, 
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366 906 FEDERAL SUPPLEMENT 

2. Does the agreement provide for arbi­
tration in the territory of a Convention 
signatory; 

3. Does the agreement to arbitrate arise 
out of a commercial legal relationship; 

4. Is a party to the agreement not an 
American citizen. 

Tr1., at 1144-1145. In Sphere Droke lmur­
anee PLC v. Man1l£ Tawing, Inc., 16 F.3d 
666 (5th Cir.1994), em denied, - U.S. 
-, 115 S.Ct. 195, 130 L.Ed.2d 127 (1994), 
the Fifth Circuit had the opportunity to ex­
amine a Sphere Drake arbitral clause in an 
insurance policy and found that it did not 
have to be signed in order to constitute an 
"agreement in writing" for purposes of the 
first factor. Because the other three factors 
exist in this case, Sphere Drake asks for an 
order compelling arbitration. 

In an effort to avoid the limited inquiry 
described by the Fifth Circuit in Selico, Jan­
tran argues that: (1) the arbitration clause is 
ambiguous; (2) the Convention and the Fed­
eral Arbitration Act, 9 U.S.C. § 1 et seq 
("FAA"), are preempted by the McCarran­
Ferguson Act, 15 U.S.C. § 1011 et seq; (3) 
Louisiana law voids the application of the 
Convention and the FAA; (4) there is no 
agreement to arbitrate; (5) the arbitration 
clause is an invalid and unenforceable adhe­
sion contract; (6) the claims raised by Jan­
tran fall outside the scope of the arbitration 
clause; and (7) it is not practicable to compel 
arbitration. 

The Court disagrees that the arbitration 
clause is generally unenforceable. Because 
Jantran's more general arguments are large­
ly unsupported, the Court will deal with them 
summarily. First, the Court finds that the 
arbitration clause is clearly unambiguous." 
Instead, Jantran's first argument actually at­
tacks the fact that it is a "broad" arbitration 
clause, which is specifically recognized in this 
Circuit. Selica, 767 F.2d at 1145. Like the 
clause says: "any difference" between the 
parties ;'arising out of or in connection with 

4. For purposes of this discussion. the Court will 
assume that Jantran's assumption that Louisiana 
law applies to the Sphere Drake policy could be 
supported. If it were necessary to pass on the 
issue, however. the Coun would find that Louisi­
ana law docs not apply. 

the Policy of Insurance" are subject to arbi­
tration. 

[4] Jantran'. second and third argument. 
regarding the inapplicability of the arbitra­
tion clause because of federal and state stat.. 
ute regulating insurance have been thorough­
ly anaIy7.ed by Judge McNamara in McDer· 
mott Internatiunal, Inc. v. Underwriter:J at 
Lloyd's Lcndon, etc., 1992 WL 37695 
(E.D.La.I992), appeal dismissed, 981 F.2d 
744 (5th Cir.1993), een. denied, - U.s. 
-, 113 S.Ct. 2442, 124 L.Ed.2d 660 (1993) 
and In the Matter of an Arbitration Between 
The West of EniJland, etc., 1992 WL 37700 
(E.D.La.I992), appeal dismissed, 981 F.2d 
749 (5th Cir.I993), reh'g denied, 992 F.2d 326 
(5th Cir.I993). The Court agrees with Judge 
McNamara that the McCarran-Ferguson Act 
does not apply to contracts made under the 
CODvention and does not require the applica­
tion of state law which prohibits enforcement 
of mandatory arbitration' Judge McNa­
mara's reasoning in those cases is fully 
adopted herein. 

[5,6] Jantran's fourth argument regard­
ing the lack of agreement to arbitrate was 
unavailing in Sphere IJroJw, where that in­
sured, like Jantran, did not receive a copy of 
the policy prior to the loss. Again, any 
dispute Jantran may have with its broke ... 
fal ls outside of the scope of the issues pre­
sented by Sphere Drake. Here, as in Sphere 
IJroJw, the arbitral clause is part and parcel 
of the policy which allegedly provides the 
coverage claimed by Jantran. Finally, the 
Court finds that Jantran has provided no 
persuasive authority for its fifth and sixth 
arguments and concludes that the clause is 
not an unenforceable adhesion contract and 
that the claim. made by J antran do not 
somehow fall outside its scope. The broad­
ness of the clause does not diminish its reach, 
it enlarges it. Selica, 767 F.2d at 1145. 

In sum, Jantran does not dispute any fact 
relevant to the inquiry mandated by Sedco. 
"If these requirements are met. the Conven-

S. Again , no meaningful authority for the applica­
tion of Louisiana law to this policy has been 
forthcoming. 
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THOMPSON v. RADOSTA 367 
Clle as 906 F.Supp. 367 (E.D.La.. 1995 ) 

tion requires district COUrts to order arbitra· cannot reconsider remand order divesting it 
tion." SedctJ, 767 F.2d at 1145. The Court is of subject matter jurisdiction. 
not only unwilling and unable to disregard Motion denied. 
the law as enacted by Congress, it also dis· 
agrees with Jantran that the enforcement of 
arbitration clauses increases the quantity of 
unnecessary effort associated with dispute 
resolution. The Court's inquiry into arbitra· 
tion is a "limited" one, notwithstanding what­
ever additional effort and resources a party 
may choose to expend in trying to expand on 
it. 

Accordingly, 

IT IS ORDERED that: (1) the motion for 
summary judgment filed by Sphere Drake 
Insurance p.l.c. is GRANTED; (2) the mo­
tion to compel arbitration and stay cross­
claim filed by Sphere Drake Insurance p.l.c. 
is GRANTED; and (3) the motion for sum­
mary judgment on coverage filed by J antran, 
Inc. is DISMISSED as moot. 

James L. THOMPSON et al. 

v. 

Llborio RADOST A, et al. 

Clv. A. No. 94-2719. 

United States District Court, 
E.D. Louisiana. 

Dec. 7, 1995. 

Driver and passenger who were injured 
in automobile accident brought stat.e-eourt 
action against driver and liability insurer, 
and insurer removed matter on basis of di· 
versity jurisdiction. Passenger moved for 
remand and attorney fees and costs. The 
District Court, Jones, J ., 895 F.Supp. 113, 
remanded matter based on lack of diversity 
jurisdiction. Insurer moved for reconsidera­
tion. The District Court held that court 

1. Removal of Cases 0=>107(4) 
Reconsideration would be impermissible 

for order remanding case to state court 
based on lack of diversity jurisdiction; re­
mand order completely divested court of sub­
ject matter jurisdiction. 28 U.S.C.A. 
§§ 1332, 1447(c). 

2. Removal of Cases 0=>107(4) 
District court can only reconsider discre­

tionary remand orders, not orders based 
upon lack of subject matter jurisdiction. 

Evan Eliot Tolchinsky, New Orleans, LA, 
for James Thompson and Aaron Washington. 

James Thompson, New Orleans, LA, pro 
se. 

David Ira Bordelon, Matthew J . Ungarino, 
Ungarino & Eckert, Metairie, LA, for Colo­
nial Penn Insurance Company. 

ORDER AND REASONS 

JONES, District Judge. 

Pending before the Court is Defendant 
Colonial Penn Insurance Company's "Motion 
for Reconsideration or Alternatively, for Re­
lief of Judgment, or New Trial Pursuant to 
Federal Rules of Civil Procedure 52, 59 and 
60." The motion was taken under submis­
sion on a previous date without oral argu­
ment. Having reviewed the memoranda of 
the parties, the record and the applicable 
law, the Court DENIES the motion. 

Background 

As set forth in the Court's earlier "Order 
and Reasons" on plaintiffs' motion to remand, 
plaintiffs James Thompson and Aaron Wash­
ington originally filed this lawsuit in state 
court naming as defendants Radosta Libed­
ria and Colonial Penn Insurance Company. 
(Attachment to R.Doc. 1.) The lawsuit al· 
leged that Washington was a passenger in a 
vehicle driven by Thompson when a vehicle 
driven by Libedria struck the Thompson ve­
hicle. Colonial Penn Insurance Company 
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CONTL1\'ENTAL INSURANCE 
COMPANY, et al. 

v. 

JANTRAN, INC. 

Civ. A. No. 94-2550. 

United States District Court. 
E.D. Louisiana. 

Nov. 15, 1995. 

After several barges broke away from 
fleet on Mississippi River, insured was sued 
for allegedly negligently securing the barges. 
Insured's marine insurer was added as de­
fendant pursuant to Louisiana direct action 
statute, which permits insurers to be sued if 
their insureds are sued. Insured moved for 
summary judgment. The District Court. 
Berrigan, J., held that: (1) for purposes of 
Louisiana direct action statute, certificate is­
sued by marine insurer's broker did not con· 
stitulo marine insurance policy, and (2) noth· 
ing in Louisiana direct action statute pre­
cludes business decision to accept delivery of 
insurance policy outside the state so as tD 
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CONTINENTAL INS. CO. v. JANTRAN, INC. 363 
Ctcc at 906 F.Supp. 362 (LD.1.&. 1995) 

~tIlid application of the statute to accidents may have had with its brokers fell outside 
,mob occur outside the state. scope of issue of enforcement of arbitration 

t ' Motion granted. clause. , 
l~ I 

<1. Iruourance ~8.1 

0:' Louisiana's Direct Action Statute, which 
pts procedural right of action against in· 
'tbrer if plaintiff has cause of action against 
'llIsured, can only be applied when at least 
'<iDe of the following prerequisites has been 
'tiIet: (1) policy was written in Louisiana; (2) 
'Policy was delivered in Louisiana; or (3) 
'accident occurred in Louisiana. LSA-R.S. 
'22:655. 
I" 
2. Insurance ~8.1 

For purposes of Louisiana's Direct Ac­
'!ion Statute, which grants procedural' right of 
!l.ction against insurer if plaintiff has cause of 
,&dion against insured and insurance policy 
~or accident had connection to Louisiana. cer­
~dficate issued by marine insurer's broker did 
}not constitute marine insurance policy where 
: broker was acting on behalf of insured, not 
tinsurer. and insurer did not authorize broker 
Lto issue policy. LSA-R.S. 22:655. 

. 3. Insurance ~.1 
: Nothing in Louisiana's Direct Action 
, Statute, which grants procedural right of ac­
- tion against insurer if plaintiff has cause of , .. 

.." action against insured, precludes business 
: decision to accept delivery of insurance policy 
outside the state so as to avoid application of 
the statute to accidents which occur outside 

'. the state. LSA-R.S. 22:655. 

4. Insurance *,3.1, 574(.5) 

McCarran·Ferguson Act does not apply 
, to insurance contracts made under the Con­
vention on the Recognition and Enforcement 

. of Foreign Arbitral Awards and does not 
require the application of state law whicn 
prohibits enforcement of mandatory arbitra­
tion. 9 U.S.C.A. §§ I et seq. , 201-208; 
McCarran-Ferguson Act, § I et seq.. 15 
U.S.CoA § lOll et seq. 

5. Insurance e=»569 

Fact that insW"ed did not receive marine 
. insurance policy prior to loss did not create a 

lack of agreement to arbitrate, as provided 
for in the policy; any dispute that insured 

6. Insurance *'569 

Broadness of arbitration clause in insur­
ance policy does not diminish its reach, but 
enlarges it. 

Christopher E. Carey, Arthur Gordon 
Grant, Jr., Montgomery, Barnett, Brown, 
Read, Hammond & Mintz, New Orlean., LA, 
for Continental Insurance Company and 
Bunge Corporation. 

Maurice C. Hebert, Jr .. Georges M. L<>­
grand, Hebert, Mouledoux & Bland, New 
Orleans, LA, Gerald H. Jacks, Thomas B. 
J anoush, Jacks, Adams & Westerfield, Clev<>­
land, MS, for Jantran, Inc. 

ORDER AND REASONS 

BERRIGAN. District Judge. 

This matter comes before the Court on: 
(I) motion for summary judgment filed by 
Sphere Drake Insurance p.l.c. ("Sphere 
Drake"); (2) motion to compel arbitration 
and stay croas-claim filed by Sphere Drake; 
and (3) motion for summary judgment on 
coverage med by Jantran, Inc. ("Jantran"). 
Having considered the record, the memoran­
da of counsel and the law, the Court has 
determined that the claim against Sphere 
Drake should be dismissed and that the 
cross-claim between Jantran and ,Sphere 
Drake is subject to mandatory arbitration in 
London. 

This litigation arises out of an incident on 
the Mississippi River in Arkansas in N ovem­
ber 1993, when several barges owned by 
Bunge Corporation ("Bunge") broke away 
from a fleet. Bunge and its insurer, Conti~ 
nental Insurance Company, allege that Jan­
tran's vessel negligently secured the Bunge 
barges in the fleet. Sphere Drake was add­
ed as a defendant pursuant to the Louisiana 
Direct Action Statute, LlLRev.Stat. 22:655, 
and J antran has med a cross-claim against 
Sphere Drake for insurance coverage. 
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364 906 FEDERAL SUPPLEMENT 

DIRECT ACTION 

In its motion for summary judgment. 
Sphere Drake seeks dismissal as a direct 
party defendan~ It c1aims that it is not 
subject to the Louisiana Direct Action Stat­
ute because Louisiana law does not apply to 
this matter and, even if it did, the Direct 
Action Statute does not. As to the (ll'St 
argument. the Court notes that the Louisiana 
Supreme Court has recently confirmed that 
"[t]he direct action statute does not create an 
independent cause of action against the in­
surer, it merely grants a procedural right of 
action against the insurer where the plaintiff 
has a substantive cause of action against the 
insured." Desront v. The Administrotors of 
the Tulane Edu.ca.tional Fu.nd, 639 So.2d 246 
(La. 1994). The use of the procedure afford­
ed by the Direct Action Statute is widely 
recognized, where otherwise appropriate, in 
admiralty cases such as this. See: Crown 

, Zellerbach Ccn-p. v. IT/{J'mm Industries, Inc., 
783 F .2d 1296 (5th Cir.1986), em denied, 
479 U.S. 821, 107 S.Ct. 87, 93 L.Ed.2d 40 
(1986). 

(1) However, the Direct Action Statute 
can only be applied when at least one of the 
following prerequisites has been met: (1) the 
policy was written in Louisiana; (2) the poli­
ey was delivered in Louisiana; or (3) the 
accident occurred in Louisiana. Landry v. 
Travelers Indemnity Co., 890 F.2d 770 (5th 
Cir.l989). Because it is undisputed that the 
subject accident did not occur in Louisiana. 
the issue is narrowed to the alleged writing 
and delivery of the Sphere Drake policy in 
Louisiana. 

(2) The basic facts surrounding the writ­
ing and issuing of the Sphere Drake policy 
are undisputed. Jantran, a Mississippi cor­
poration with its place of business in Missis­
sippi, approached H. Elder Brown, Jr. 
("Brown"), president of Continental Under­
writers. Ltd. (I'Continental") in Covington. 
Louisiana, to obtain P & I coverage for it. 
Continental then contacted Keith Wren 
("Wren") of John Plumer & Partners, Ltd. 
("John Plumer"), in London to secure the 
coverage. This practice is customary in alr 

1. Bunge had instituted suit against Jantran in the 
United States District Coun (or the Northern 

taming London coverage because of restric_ 
tions against a London underwriter dealing 
directly with an American broker. 

John Plumer prepared a "slip" regarding 
Jantran's coverage and submitted it to 
Sphere Drake, who modified the slip and 
returned it to John Plumer. John Plumer 
submitted a second slip with Sphere Drake's 
revisions, which was approved by Sphere 
Drake on February 22, 1993, for coverage for 
the twelve month period beginning February 
20, 1993. An endorsement dated April 19, 
1993, was submitted by Continental to John 
Plumer, who in turn submitted it to Sphere 
Drake, which approved it as part of its policy 
No. 93SBAEROO513 with Jantran. 

According to Wren, at some time after 
June 3, 1993, Sphere Drake issued to John 
Plumer under cover letter dated June 3, 
1993, a copy of Sphere Drake's "Certificate 
of Insurance" and Sphere Drake's Marine 
Insurance Policy SD35OI93; all of this took 
place in England. According to the affidavit 
of Brown. at some time after coverage was 
bound, Continental prepared for Jantran a 
document entitled "Certificate of Insurance," 
CUL No. 12909.023. Continental did not 
deliver this document to Jantran in its Mis­
sissippi offices, but instead delivered it to 
Jantran's representatives when they were in 
Continental's Covington office in June of 
1994, after litigation over this dispute had 
been instituted.' 

Under these facts, Jantran argues that the 
certificate issued by Continental constituted 
the policy for purposes of the Direct Action 
Statute and was written and delivered in 
Louisiana. Little more than argument and 
allegation support this position, however. 
Even assuming that the Continental certifi­
cate was signed, Jantran's argument fails: 
(1) under the terms of the Sphere Drake 
policy and even the terms of Continental's 
own certificate, the policy had to 'be issued by 
Sphere Drake, not the plaintiffs broker; (2) 
Sphere Drake did not authorize Continental 
to issue Sphere Drake policies; (3) the in­
sured's broker's certificate of insurance is Dot 

DislriCt of Mississippi on April 29. 1994. Missis­
sippi does not have a Direct Action Statute. 
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.-1 policy;' (4) Continental was acting on be­
ball' of Jantran. not Sphere Drake. Jantran's 
argument that the Sphere Drake policy is 

' incomplet<! fails at its own logic: the only 
'sphere Drake policy that has been present<!d 
'f" the Court is that which was delivered to 
':fohn Plumer in London; no other Sphere 
Jbrake policy is at issue. Any action Jantran 
i~Y have against a broker is not at issue in 
' .\hie motion. 

f:..: [3] Turning next to the issue of delivery, 
, (",Jantran argues that Sphere Drake's delivery 
{.to John Plumer in London cannot be consid­
.!ll'ed since this delivery was a means of 
I.avoiding the Direct Action Statute. Howev­
eer, the Court finds that this result alone does 
.not give rise to the possibility of "construc­
. tive delivery" as recognized by the Fifth 

< Circuit in Grubbs v. G1df International. Ma.­
.,nne, Inc. 13 F.3d 168 (5th Cir.I994). None 
; ,of the factors raising a genuine issue of 

material fact in Grubbs exist here, where a 
:London underwriter is following Engllsh law 
and long establlshed procedures. This case 
fails squarely into that line of Fifth Circuit 
cases that recognizes "[n]othing in the Loui­

-siana Direct Action Statute precludes a busi­
ness decision to accept delivery of an insur­
ance policy outside the state so as to avoid 
the application of the statute to accidents 
which occur outside the state." Landry. 890 
F.2d at 773. See also: Signa/. Oil & Gas Co. 
v. Ba.rge W-701. 654 F.2d 1164 (5th Cir.l981). 
cert. denied, 455 U.S. 944. 102 S.Ct. 1440. 71 
L.Ed.2d 656 (1982). Facts offered by Jan­
tran that may be relevant to an inquiry re­
garding personal jurisdiction have no place in 
detennining the applicability of the Direct 
Action Statute. 

Jantran's argument that John Plumer may 
be acting as an agent for Sphere Drake lacks 
factual support. Jantran tries to raise a 
disput<! by questioning whether John Plumer 
was acting as Jantran's agent for purposes of 
the Direct Action Statute since no employee 
of Jantran ever met a representative of John 
Plumer. While this circumstance alone does 

2. The undersigned has previously declined to 
recognize a document issued by a broker and 
entitled "Confinnation of Insurance" as a policy 
for Direct Action Statute purposes. Aggregare 
Barges, Inc. v. Gulf Marine Tawing, Inc ., 1995 
WL 96624 (E.D.La.). 

not raise a genuine issue of material fact as 
to John Plumer's status, the inquiry into 
whether Plumer acted as an agent for Jan­
tran is distinct from whether he acted as an 
agent for Sphere Drake. In any event, the 
affidavit of Nell D.A. Ben offered by Sphere 
Drake establishes what other facts surround­
ing the procurement of this insurance reflect: 
John Plumer is not an agent of Sphere Drake 
for purposes of the Louisiana Direct Action 
Statute. 

Finaily. the appropriateness of applying 
the Direct Action Statute to • maritime c~e 
involving an accident on the Mississippi Riv­
er in Arkansas involving two non-Louisiana 
corporations is questionable.' The fact that 
this litigation was first med in Mississippi 
may well reflect that its inapplicability was 
once recognized by those involved in this 
matter as well. 

ARBITRATION 

Sphere Drake asks the Court to enforce an 
arbitration agreement contained in the policy 
it issued to J antran, which provides: 

. .. any difference between the Company 
and the Assured arising out of or in con­
nection with the Policy of Insurance shall 
be referred to arbitration in London in 
accordance with the Arbitration Acts 1950 
to 1979 and any statutory modiflcation or 
enactment thereof for the time being in 
force. 

In Sedco, Inc. v. Petroi.eos Meri:aoos Meri­
ca.n Nal. Oil Co. (Peme:;), 767 F.2d 1140 (5th 
Cir.1985), the Fifth Circuit clarified the 
ground rules regarding arbitration clauses 
under the Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards, 9 
U.s.C. § 201-208 ("the Convention"). In 
Sedco, a limited inquiry into four factors to 
determine the propriety of arbitration under 
the Convention was recognized: 

L Is there an agreement to arbitrate the 
dispute or is the agreement broad or nar­
row; 

3. The Court notes that Jamran has claimed lack 
of personal jurisdiction as a defense in its an­
swer. 
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2. Does the agreement provide for arbi­
tration in the taTitory of a Convention 
signatory; 

3. Does the agreement to arbitrate arise 
out of a commercial legal relationship: 

4. Is a party to the agreement not an 
American citizen. 

Id., at 1144-1145. In Sphere Droke I1I3'UT' 
ana PLC v. Marine Towing, Inc., 16 F.3d 
666 (5th Cir.l994), cert. ' denWi, - U.s. 
- , 115 S.Ct. 195, 130 L.Ed.2d 127 (1994), 
the Fifth Circuit h3d the opportunity to ex­
amine a Sphere Drake arbitral clause in an 
insurance policy and found that it did not 
have to be signed in order to constitute an 
"agreement in writing" (or purposes of the 
first factor. Because the other three factors 
e.'<ist in this case, Sphere Drake asks for an 
order compelling arbitration. 

In an effort to avoid the limited inquiry 
described by the Fifth Circuit in Sedco, Jan· 
tran argues that: (1) the arbitration clause is 
ambiguous: (2) the Convention and the Fed· 
eral Arbitration Act, 9 U.S.C. § 1 et seq 
("FAA"), are preempted by the McCarran­
Ferguson Act, 15 U.S.C. § 1011 et seq; (3) 
Louisiana law voids the application of the 
Convention and the FAA:. (4) there is no 
agreement to arbitrate: (5) the arbitration 
clause is an invalid and unenforceable adhe· 
sion contract; (6) the claims raised by Jan· 
tran fali outside the scope of the arbitration 
clause: and (7) it is not practicable to compel 
arbitration. 

The Court disagrees that the arbitration 
clause is generally unenforceable. Because 
Jantran's more general arguments are large­
ly unsupported, the Court will deal with them 
summarily. First, the Court finds that the 
arbitration clause is clearly unambiguous.· 
Instead, Jantran's first argument actually at­
tacks the fact that it is a "broad" arbitration 
clause, which is specifically recognized in this 
Circuit. Sedco. 767 F.2d at 1145. Like the 
clause says: "any difference" between the 
parties "arising out of or in connection with 

4. For purposes of this discussion. the Coun will 
assume that lantran's assumption that Louisiana 
law applies to the Sphere OrUc policy could be 
supported. If it were necessary to pass on the 
issue. however. the Court would find that Louisi­
ana law does not apply. 

the Policy of Insurance" are subject to arbi 
tration. 

[4J Jantran's second and third argumeDta 
regarding the inapplicability of the arbitn. 
tion clause because of federal and state stat.­
ute reguisting insurance have been thorough. 
ly analyzed by Judge McNamara in MeDer. 
rrwtt I1'IierntUianaI. Inc. v. U'IUkrwriUn at 
Lloyd's L<mdon, etc., 1992 WL 37696 
(E.D.La.l992), appeal dismissed, 981 F.2d 
744 (5th Cir.1993), eert denied, - U.s. 
- , 113 S.Ct. 2442, 124 L.Ed.2d 660 (993) 

and In, the Matier of an Arbitration Betwun 
The We.t of England. etc., 1992 WL 37700 
(E.D.La.l992), appeal dismissed, 981 F.2d 
749 (5th Cir.1993), reh'g denied, 992 F.2d 326 
(5th Cir.l993). The Court agrees with Judge 
McNamara that the McCarran-Ferguson A.et 
does not apply to contracts made under the 
Convention and does not require the appliCl' 
tion of stAte law which prohibits enforcement 
of mandatory arbitration.' Judge McNa· 
marats reasoning in those cases is fully 
adopted herein. 

[5, 6J Jantran's fourth argument regard· 
ing the lack of agreement to orbitrate \VII 

unavalling in . Sphere Drake, where that in· 
sured, like Jantran, did not receive a copy of 
the policy prior to the loss. Again. any 
dispute Jantran may have with its brokers 
falls outside of the scope of the issues pre­
sented by Sphere Drake. Here, as in Sphm 
Drake, the arbitral clause is part and parcel 
of the policy which allegedly provides the 
coverage claimed by J..ntran. Finally, the 
Court finds that Jantran has provided DO 
persuasive authority for its fifth and sixth 
arguments and concludes that the clause is 
not an unenforceable adhesion contract and 
that the claims made by Jantran do not 
somehow fall outside its scope. The broad· 
ness of the clause does Dot dimjnish its reach. 
it enlarges it. Sedco. 767 F.2d at 1145. 

In sum, Jantran does not dispute any fact 
relevant to the inquiry mandated by S.dttJ. 
" II these requirements an! met, the Conven· 

5. Again, no meaningful authority for the applica. 
tion of Louisiana law to this policy h3s beet! 
forthcoming. 
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THOMPSON v. RADOSTA 
C!u: AI 906 f.Supp. 367 (E..D.LL 199.5) 

4ion requires district courts to order arbitra-
,O<lD." Selico, 767 F.2d at 1145. The Court is 
DOt only unwilling and unable to disregard 

,.the law as enacted by Congress, it also dis-
kgrees with Jantran that the enforcement of 

. arbitration clauses increases the quantity of 
'Unnecessary effort associated with dispute 

;resolution. The Court's inquiry into arbitra-
~ ,tjon is a "limited" one, notwithstanding what.-
. ever additional effort and resources a party 
'~inay choose to expend in trying to expand on 
b·ft. 

:~ Accordingly, 
< 
_ IT IS ORDERED that: (I) the motion for 
summary judgment filed by Sphere Drake 

. Insurance p.lc. is GRANTED; (2) the mo­
I lion to compel arbitration and stay cross­
~claim filed by Sphere Drake Insurance p.!.c. 

is GRANTED; and (3) the motion for sum­
mary judgment on coverage med by Jantran, 

'Inc. is DISMISSED as moot. 

367 
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-XX II 
CIVIL AcnQN NO. 94-2550 SECTIQN "C' (5) 

UNITED STATES DISTRICT CQURT FQR THE EASTERN DISTRICT QF LQUISIANA 

906 F. Supp. 362; 1995 U.S . Dist. LEXIS 17158 

November 15, 1995, Decided 

November 15, 1995, FILED, ENTERED 

DISPQSITIQN: [**1] The motion for summary 
j udgment filed by Sphere Drake Insurance p.!.c. 
GRANTED; the motion to compel arbitration and stay 
cross-claim filed by Sphere Drake Insurance p.!. c. 
GRANTED; and the motion for summary judgment on 
coverage filed by Jantrao, Inc . DISMISSED as moot. 

CQUNSEL: For CQNTINENTAL INSURANCE 
CQMPANY, BUNGE CQRPQRATIQN , plaintiffs: 
Christopher E. Carey, Arthur Gordon Grant, Jr. , 
Montgomery, Barnett, et al , New Qrleans, LA. 

For JANTRAN INC, defendant: Maurice e. Hebert, 
Ir., Georges M. Legrand, Hebert, Mouledoux & Bland, 
New Qrleans, LA. Gerald H . Jacks, Thomas B. Janoush, 
lacks, Adams & Westerfield, Cleveland, MS. For 
SPHERE DRAKE INSURANCE P. L.e. , defendant: 
Robert Hugh Murphy, Molly B. Halloran, Murphy, 
Williams, et al, New Qrleans, LA. 

JUDGES: Ginger Berrigan, UNITED STATES 
DISTRICT JUDGE 

QPINIQNBY: Ginger Berrigan 

QPINIQN: [*363] QRDER AND REASQNS 

This matter comes before the Court on: (1) motion 
for summary judgment filed by Sphere Drake Insurance 
p.!.c. ("Sphere Drake"); (2) motion to compel arbitra­
tion and stay cross-claim filed by Sphere Drake; and 
(3) motion for summary judgment on coverage filed 
by Jantrao, Inc. ("Jantrao"). Having considered the 
record, the memoranda of counsel and the law, the 
Court has determined that the claim against Sphere Drake 
should be dismissed and that the cross-claim between 
Jantran and Sphere Drake is subject to mandatory arbi­
tration in London. 

This litigation arises out of an incident on the 
Mississippi River in Arkansas in November 1993, when 
several barges owned by Bunge Corporation ("Bunge") 
broke away from a fleet. Bunge and its insurer, 
Continental Insurance Company, allege that Jantrants 

vessel negligently secured [**2] the Bunge barges in 
the fleet. Sphere Drake was added as a defendant pur­
suant to the Louisiana Direct Action Statute, La. Rev. 
Stat. 22:655, and Jantran has filed a cross-claim against 
Sphere Drake for insurance coverage. 

[*364] DIRECT ACTIQN 

In its motion for summary judgment, Sphere Drake 
seeks dismissal as a direct party defendant. It claims that 
it is Dot subject to the Louisiana Direct Action Statute 
because Louisiana law does not apply to this matter and, 
even if it did, the Direct Action Statute does not. As 
to the first argument, the Court notes that the Louisiana 
Supreme Court has recently confirmed that "the direct 
action statute does not create an independent cause of 
action against the insurer, it merely grants a procedural 
right of action against the insurer where the plaintiffhas a 
substantive cause of action against the insured ." Descant 
v. The Administrators of the Tulane EducaIional Fund, 
639 So. 2d 246 (La. 1994). The use of the procedure 
afforded by the Direct Action Statute is widely recog­
nized, where otherwise appropriate, in admi ralty cases 
such as this. See: Crown Zellerbach Corp. v. Ingram 
Industries, Inc. , 783 F.2d 1296 (5th Cir. 1986), cert. 
denied, [**3] 479 U.S. 821,93 LEd. 2d 40, 107 S. 
Ct. 87 (/986). 

However, the Direct Action Statute can only be ap­
plied when at least one of the following prerequisites 
has been met: (1) the policy was written in Louisiana; 
(2) the policy was delivered in Louisiana; or (3) the 
accident occurred in Louisiana. Landry v. Travelers 
Indemnity Co., 890 F.2d 770 (5th Cir. 1989). Because 

LEXIS"· NEXIS" LEXIS"· NEXIS" LEX IS"· NEXIS" 
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LEXSEE 

it is undisputed that the subject accident did not occur in 
Louisiana, the issue is narrowed to the alleged writing 
and delivery of the Sphere Drake policy in Louisiana. 

The basic facts surrounding the writing and is­
suing of the Spbere Drake policy are undisputed . 
Jantran , a Mississippi corporation with its place of bus i­
ness in Mississippi , approached H. Elder Brown . Jr. 
(" Brown"), president of Continental Underwriters , Ltd . 
(" Continental ") in Covington, Louisiana, to obtain P&l 
coverage for it . Continental then contacted Keith Wren 
("Wren") of John Plumer & Partners, Ltd. ("John 
Plumer"), in London to secure the coverage. This prac­
tice is customary in obtaining London coverage because 
of restrictions against a London undeJ"'INriter dealing di­
rectly witb an American broker. 

John Plumer prepared a "slip " regarding [004] 
Jantran's coverage and submitted it to Sphere Drake, 
who modified the slip and returned it to John Plumer. 
John Plumer submi.tted a second slip with Sphere 
Drake 's revisions, which was approved by Spbere Drake 
on February 22, 1993, for coverage fortbe twelve month 
period beginning February 20, 1993. An endorsement 
dated ApriJ 19, 1993 , was submitted by Continental 
to John Plumer, wbo in tum submitted it to Spbere 
Drake, which approved it as part of its policy No. 
93SBAEROO513 with Jantran. 

According to Wren, at some time after June 3, 1993 , 
Sphere Drake issued to John Plumer under cover let­
ter dated June 3, 1993 , a copy of Sphere Drake's 
"Certificate of Insurance" and Sphere prake's Marine 
Insurance Policy SD350/93 ; all of this took place in 
England. According to the affidavit of Brown, at some 
time after coverage was bound, Continental prepared for 
Jantran a document entitled "Certificate of Insurance," 
CUL No. 12909.023 . Continental did not deliver this 
document to Jantran in its Mississippi offices, but in­
stead delivered it to Jantran' s representatives when they 
were in Continental 's Covington office in June of 1994, 
after litigation over this dispute had been instituted . 
[005] nl 

n I Bunge had instituted suit against Jantran in the 
United States District Court for the Northern District 
of Mississippi on April 29, 1994. Mississippi does 
not have a Direct Action Statute. 

Under these facts, Jantran argues that the certificate is­
sued by Continental constituted the policy for purposes 
of the Direct Action Statute and was written and de­
livered in Louisiana. Little more than argument and 

allegation support this position . however. Even assum­
ing that the Continental certificate was signed, lantran 's 
argument fails: (1) under the terms oftbe Spbere Drake 
policy and even tbe terms of Continental 's owo certifi­
cate, tbe policy had to be issued by Sphere Drake, not 
the plaintiffs broker; (2) Sphere Drake did not autho­
rize Continental to issue Sphere Drake policies; (3) the 
insured 's broker 's certificate of insurance is not [*365] 
a policy ; n2 (4) Continental was acting on behalf of 
Jantran , not Sphere Drake. Jantran 's argument that the 
Sphere Drake policy is incomplete fails at its own logic: 
tbe only [006] Sphere Drake policy that has been pre­
sented to the Court is that which was delivered to John 
Plumer in London ; no other Sphere Drake policy is at 
issue. Any action Jantran may have against a broker is 
~Ot at issue in this motion. 

n2 The undersigned bas previously declined to rec­
ognize a document issued by a broker and entitled 
"Confirmation of Insurance" as a policy for Direct 
Action Statute purposes. Aggregate Barges, Inc. v. 
Gulf MariM Towing, Inc., 1995 u. s. Dist. LEXlS 
2960, 1995 WL 96624 (E.D. La.). 

Thming next to the issue of delivery, Jantran argues 
that Spbere Drake's delivery to John Plumer in London 
cannot be considered since this delivery was a means of 
avoiding the Direct Action Statute. However, the Court 
finds that this result alone does not give rise to the pos­
sibility of "constructive delivery " as recognjzed by the 
Fifth Circuit in Grubbs v. Gulf Internarw nal Marine, 
Inc. 13 F.3d 168 (5th Cir. 1994). None of the factors 
raising a genuine issue of material fact in Grubbs exist 
here, where a London underwriter [**7] is fo llowing 
English law and long establisbed procedures. This case 
falls squarely into that line of Fifth Circuit cases that rec­
ognjzes "nothing in tbe Louisiana Direct Action Statute 
precludes a business decision to accept delivery of an 
insurance policy outside the state so as to avoid the ap­
plication of the statute to accidents which occur outside 
the state. " Landry, 890 F.2d at 773. See also: Signal 
Oil & Gas Co. v. Barge W-701 , 654 F.2d 1164 (5th Cir. 
1981) , cert. denied, 455 U. S. 944 (1982). Facts offered 
by Jantran that may be relevant to an inquiry regarding 
personal jurisdiction have no place in determining the 
applicability of the Direct Action Statute. 

Jantran 's argument that John Plumer may be acting as 
an agent for Sphere Drake lacks factual support. Jantran 
tries to raise a dispute by questioning whether John 
Plumer was acting as Jantran ' s agent for purposes of 
the Direct Action Statute since no employee of Jantran 
ever met a representative of John Plumer. While this 

LEXIS·· NEXIS· LEXIS·· NEXIS· LEXIS·· NEXIS· 
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circumstance alone does Dol raise a genuine issue of ma­
terial fact as to John Plumer's status , the inquiry into 
whether Plumer acted as an agent for Jantran is dis­
tinct from whether be acted [**8] as an ageot for Spbere 
Drake. In any eveot, the affidavit of Nell D. A. Bell of­
fered by Spbere Drake establisbes wbat otber facts sur­
rounding the procurement of this insurance reflect: John 
Plumer is oot an agent of Spbere Drake for purposes of 
the Louisiana Direct Action Statute. 

Finally, tbe appropriateoess of applying the Direct 
Action Statute to a maritime case involving an accident 
on the Mississippi River in Arkansas involving two 000-

Louisiana corporations is questionable. n3 The fact that 
this litigatioo was first filed in Mississippi may well re­
flect tbat its inapplicability was ooce recognized by those 
involved in this matter as well. 

03 The Court ootes tbat Jantran bas claimed lack 
of personal jurisdiction as a defense in its answer. 

ARBITRATION 

Spbere Drake asks the Court to enforce an arbitration 
agreement contained in the policy it issued to Jantran, 
which provides: 

... any difference between tbe Company and tbe Assured 
arising out of or in connection with the Policy of 
Insurance [0*9] sball be referred to arbitration in London 
in accordance witb the Arbitratioo Acts 1950 to 1979 and 
any statutory modification or enactment thereof for tbe 
time being in force. 

In Sedco, Inc. v. Petroleos Mexicanos Mexican Nat. 
Oi/ Co. (PEMEX) , 767 F.2d 1140 (5th Cir. 1985), the 
Fiftb Circuit clarified tbe ground rules regarding arbi­
tration clauses under the Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards, 9 US. C. § 
201-208 ("the Convention"). In Sedco, a limited inquiry 
into four factors to determine the propriety of arbitration 
under tbe Convention was recognized: 

1. Is there an agreement to arbitrate the dispute or is the 
agreement broad or narrow; 

["366] 2 . Does the agreement provide for arbitration in 
the territory of a Convention signatory; 

3. Dces tbe agreement to arbitrate arise out of a com­
mercial legal relationship; 

4 . Is a party to tbe agreement not an American citizen. 

Id., at lI44-11 45. In Sphere Drake Insurance PLC v. 
Marine Towing. Inc. , 16 F. 3d 666 (5th Cir. 1994), cert. 
denied. 130 L. Ed. 2d 127, lI5 S. Ct. 195 (1994) , tbe 
Fifth Circuit bad the opportunity to examine a Sphere 
Drake arbitral [00 10] clause in an insurance policy and 
found tbat it did not have to be signed in order to consti­
tute an "agreement in writing" for purposes of the first 
factor. Because the other three factors exist in this case, 
Sphere Drake asks for an order compelling arbitration . 

In an effort to avoid tbe limited inquiry described by 
tbe Fifth Circuit in Sedco, Jantran argues tbat: (1) the ar­
bitration clause is ambiguous; (2) the Convention and the 
Federal Arbitration Act , 9 US. C. § I et seq ("FAA "), are 
preempted by the McCartan-Ferguson Act, 15 US. C. § 
lOll et seq; (3) Louisiana law voids the application of 
the Conveotion and the FAA; (4) there is no agreement 
to arbitrate; (5) the arbitration clause is an invalid and 
unenforceable adbesion contract; (6) tbe claims raised by 
Jantran fall outside the scope of the arbitration clause; 
and (7) it is not practicable to compel arbitration. 

The Court disagrees that the arbitration clause is gen­
erally unenforceable. Because Jantran ' s more general 
arguments are largely unsupported, tbe Court will deal 
with them summarily. First, the Court finds that the 
arbitration clause is clearly unambiguous. n4 Instead, 
Jantran's first argument actual ly [0011] attacks tbe fact 
tbat it is a "broad" arbitration clause, whicb is specifi­
cally recognized in this Circuit. Sedco , 767 F.2d 1140 
at 1145. Like the clause says: "any difference " be­
tween the parties "arising out of or in connection with 
the Policy of Insurance" are subject to arbitration. 

n4 For purposes of this discussion, the Court will 
assume that Jantran's assumption that Louisiana law 
applies to the Sphere Drake policy could be sup­
ported. If it were necessary to pass on tbe issue, 
however, the Court would find that Louisiana law 
does not apply. 

Jantran's second and third arguments regarding the in­
appljcabiljty of the arbitratioo clause because of federal 
and state statute regulating insurance have been thor­
oughly analyzed by Judge McNamara in McDemwtt 
International, Inc. V. Underwriters at Uoyd 's London, 
etc. , 1992 US. Dist. LEXJS 1899, 1992 WL 37695 
(E. D. La. 1992), appeal dismissed, 981 F. 2d 744 (5th 
Cir. 1993), cert. denied, 113 S. Ct. 2442 (1993) and 
In tbe Maner of an Arbitration Between The ~st of 
England, etc., [00l2] 1992 US. Dist. LEXJS 1868, 
1992 WL 37700 (E. D. La. 1992), appeal dismissed, 
981 F.2d 749 (5th Cir. 1993) , reb'g denied, 992 F.2d 
326 (5th Cir. 1993). The Court agrees witb Judge 
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McNamara that the McCartan-Ferguson Act does not I~ 
apply to contracts made under the Convention and does I 
not require tbe application of state law whicb pro­
hibits enforcement of mandatory arbitration. 05 Judge 
McNamara's reasoning in those cases is fully adopted 
herein. 

n5 Again, no meaningful authority for the appli­
cation of Louisiana law to this policy bas been forth­
coming. 

Jantran ' s fourtb argument regarding tbe lack of agree­
ment to arbitrate was unavailing in Spbere Drake, where 
tbat insured, like Jantran, did not receive a copy of the 
policy prior to the loss. Again, any dispute Jantran may 
bave with its brokers falls outside of the scope of tbe 
issues presented by Spbere Drake. Here, as in Spbere 
Drake, tbe arbitral clause is part and parcel of the pol­
icy whicb allegedly provides the coverage claimed by 
Jantran . Finally, the Court finds that [**13) Jantran bas 
provided no persuasive autbority for its fifth and sixth 
arguments and concludes that the clause is not an un­
enforceable adhesion contract and that the claims made 
by Jantran do not somehow fall outside its scope. The 
broadness of tbe clause does not diminish its reach, it 
enJarges it. Sedco, 767 F.2d at 1145. 

In sum. JantTan does nol dispute any fact relevant to 
tbe inquiry mandated by Sedco. "If these requirements 
are met, the Convention [*367] requires district courts to 
order arbitration. " Sedco, 767 F. 2d at 1145. The Court 
is not onJy unwilling and unable to disregard tbe law as 
enacted by Congress, it also disagrees with Jantran that 
the enforcement of arbitration clauses increases the quan­
tity of unnecessary effort associated. with dispute resolu­
tion. The Court's inquiry into arbitration is a "limited" 
one, notwithstanding wbatever additional effort and re­
sources a party may cboose to expend in trying to expand 
00 it. 

Accordingly, 

IT IS ORDERED that: (I) tbe motion for summary 
j udgment filed by Sphere Drake Insurance p.!.c. is 
GRANTED; (2) the motion to compel arbitration and 
stay cross-claim filed by Spbere Drake Insurance p .!.e. 
is GRANTED; and (3) the motion [0*14] for sum­
mary judgment on coverage filed by Jantran, Inc. is 
DISMISSED as moot. 

November 15, 1995 
New Orleans, Louisiana 

Ginger Berrigan 

UNITED STATES DISTRICT JUDGE 

LEXIS"' NEXIS" LEXIS"· NEXIS" LEXIS"· NEXIS" 

 
United States 
Page 16 of 16

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  




