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UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF ILLINGI
DIVISION

995 U.5. Dist. LEXIS L5707

October 19, 1995, Decided

October 20, 1995, DOCKETED
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CORPORATION, a Delowars corporation, NETG
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ORDER

N hgnu the Court are Pluptiffs National
's, NETG Holdings, Inc."s and National

n Training Group, Ine. ‘sicollectively "NETG")
E ticn to confirm arbitration award and Defendant Dr
Martin's ("Martin") potion to vacate or modify
‘arbitration oward. Specifically, Martin challenges the
arbitrator's August 16, 1995 award of monetary and in-
jumctive relief o NETG on thres grownds: (1) the ar-
bitrator exceeded his authonty, (2) the arbitrator man-
ifestly disre the law of conircts in deciding the
issues presenied. and (3) the arbitrator miscalculated the
time period for purposes of calculating damages andfor
enjoining Defendant's competitive activities. For the
rensons set forth below, this Court grants Plaintiffs’ mo-
._Elfﬂﬂ:ﬂlfl Defendant's motion.
BACKGROUND

The present dispute arises out of a failed joint ven-
ture betwezen NETG and Martin to produce computer
education videos. Martin is purportedly an expert in
new lechnologies in data processing. Under the par-
tied” joint venture agreement, NETG was to produce and
distribute videos based [*3] upon, and incorporating,
Martin's ideas.

There are three categories of agreements befwesn
NETG and Martin which are relevant to the present ac-
tion. First, in April 1991, the partics entersd into at least
four signed agreements (“the 1991 agreements™) which
established the basic terms of their relationship. These
agreements contain arbitration clauses. The arbitration
clause of greatesi importance o the parties” current dis-
pute is contained in the April 5, 1991 agreement:

Any dispute arising out of this Agreement which cannot
United States
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(995 U.5. Dis. LEXIS 15707, =3

be resolved o the mumial sarisfaction of the parvies shall
be submitied for arbitration of the American Arbitration
Associstion in Chicago, [llineds according 1o the rules
and procedures of the American Arbitration Association
for commercial arbitration.

In 1993, the parties entered inio the second category
af agreements—the Heads of Agreement ("HOA™). The
HOA amended the April 1991 agresmeats, but did not,
itseif, contain an arbitration classe. The partics coatem-
plated prepuring and executing additional documents to
further refine and focus the HOA's general terms,

The third category of documenis is the 1993 agree-
menis which arguably contain the [*4] specific terms for
implementing the HOA. These agreemenis wers never
signed by the partics.

Somctime during the negotiation of the 1993 agroe-
ments, video production stalled and Martin allegedly
repadiated the HOA in an attempt to seck new distribu-
tion opporiunities for his ideas.

In 1993, NETG sued Martin under all three categories
of agreements—the 1991 agreements, the HOA and the
1993 agreemenis. In addition to sesking moneiary re-

lief, NETG sought to enjoin Martin from competing with”

METG pursuant to the terms of & noncompete provisior
contained in the 1991 agreements. After various
battles, NETG obtained from Magistrate Judge Lefkow
on July &, 1m.wmlugqpqﬂh
ing Martin from producing and/or di video
products which competed with NETG/3 vides products.

t\ J

Immediately thereafier, NETG stay this liti-

gation pending arbitration. ife METG's motion
i stay, this Court stated: \

and agroes that thi : d proceed to arbitration.
Martin states 1 f&gﬁu'm:l&lmudh—
missal wi prejudice.” As for the scope of the arbi-
tration, in ptitn NETG argues [=5] that Counts |, I1,

' sended Complaint are squarely within the

psea of the relevant agreements. Martn
o afgument o the contrary and we likewise agroe

riin has filed a countercinim which they have
moved to dismiss. According to its imitial brief, “That
fully bricfed motion should be decided by arbitrator,
since all of Martin's counterclaims . . . wre within the
scope of the operative [anguage of the arbitmtion provi-
sion: “Any dispute afsing oul of this Agreement.”" If
this were all the material the Court received, it would
sE=m an =asy resolution given the substantial agreement
of the parties.
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Memorandum Opinioen and Order of July 26, 1994, ai
PP 1=2.

On July 28, 1994, Martin filsd a Demand for
Arbitration with the American Arbitration Association
(*AAA"Y), asserting that NETG had bresched its con-
tracts with Martin by failing to produce videotaped
courses. On August 31, 1994, NETG filed its Answer
and Counterclaim, along mlh a motion to continue the

On November 2, 1994 the
der enjoining Martin from [*8

19-20, 1994, wbg;un in completed the pressnts-
tion of his . NETG presented its case-in-
chief on :'.r-:anduuchl 1995, On April
18, 1995, b submitted their lengthy post-trial
I:Wiq‘lt;zmﬂm Om May 2, 1995, both parties
the arbitrator thetr responses to the others’
brief. On May 26, 1995, the arbitrator heard
%Jﬂ;-r:nmuﬁ-mmﬁfwuumﬂm
ﬁ'ﬁl'E'IE

On August 16, 1995, the arbitrator (ssued his award.
Under the award, Marnin's claim was denied and
NETG's counterclaim for compensatory dammges was
granied. Martin was ordered to pay NETG § 6,647,000,
and was enjoined from producing and/or distributing
products in violation of the covenant not to compete un-
til March 31, 1997, lp addition, Martin was ordered
to reimburse NETG for reasopable attorneys’ fees and
costs incurred in obtaining and contiouing the TRO is-
sued by the district court and the injunction order issued
by the arbitrator. MNETG's counterclaims for punitive
[*7] damages and for atomeys” fees under the [linois
Franchise Act were denied. al

nl On March 3, 1995, Martin filed a second arbi-
breached agreements with Martin, dated June 28
1978, October 28, 1986, and April &, 1991 reapec-
tively, by filing to pay myalties and provide ac-
counts after late 1993. NETG moved to consolidaie
the March 3, 1995 Demand for Arbitration with the
then pending arbitration concerning the preseat dis-
pute. NETG's motion to consolidate was granted on
May 9, 1995, On May 26, 1995, the arhitrator deter-
mined that the “consolidated matters™ would not be
addressed until after he 1sssed an awand with respect
to the issues preseated in the arbitmbion procesdings
on Martin's first arbitration demand.

United States
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Griven that the issecs presented in Marin's sec-
ond arbitration demand are separable from the issucs
presented in the arbitration demand upon which the
arbitrator has rulad-—-a fact evidenced by the arbitra-
tor's postponement of the second arbitration demand
until the first arbitrable dispute had been resolved-
-, this Court may properly confirm the arbitrator's
August 16, 1995 soward. See Ewrolines Shipping
Co. v Metal Transport Covp., 491 F Supp, 590
(50N E 1950).

[*3]

On September 12, 1995, NETG filed its motion to
confirm the arbitration awand and this Court directed
Martin to file his motion to vacate or modify so tha
the Court could consider the vanous issucs pertaining
to the arbitration simultansously, Martin challenges the
arbitrator’s award on three basic grounds: (1) the arbi-
trator exceeded the scope of his authority by affording
NETG relief under the HOA and the 1993 agreements-
-none of which contain arbitration provisions; (2) the
arbitrator “manifestly disregardad” the law of contracts
in finding that Martin breached the HOA. as the HOA
fails for want of consideration; and (3) the arbitrator m-

properly awarded NETG damages through March :99(

and injunctive relief through March 1997, nul.‘wldlﬁ \

ing that the HOA expressly states that it gy"
December 31, [994. The Court considers, afd rej
each of these grounds in turn. n2 9

a2 It should be noted that while the Court issucd a
prelimimary order arbitration award
on October 12, 1995, MMINM
of his Reply Memomsndum in Support of Motion
iy fﬂnﬂf:ﬂmﬂuﬂhu-

guimenis conl i in resolwing the present
dispute aned ir Iluu Memorandum Opimon
and Orgec,\ ™
* A
SSI0M
This Court either the Federal Arbitration
Act ("FAA™), P LLS.C § I e moq., Convention
on the ition and Enforcement of Forsign Arbitral
Awrards ("the Convention™), # [L5.C. § e, saq.,

the arbitration &t issue. Spector v Toremberg, 852 F
Supp. 201 (SON.Y 1994). The FAA can apply be-
vention can herauss oot 8 Ulnited

Stafes citizen. fd. ar 205
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A. The Arbitrator Did Mot Excesd His Authorty In
Granting The Relief Requested By NETG

Both the FAA and the Convention ide that & court
may vacaic an arbitration sward if the arhivestor =x-
:_Eﬁ_cﬂila'__‘.m PUSC JIPUSC §200, Art
V- spe Zeigler Coal Co. w District 12 United Mine
Wirkers, 484 F Supp. <45 (C.0 0. 950} Natiopal
Cleaning v. Local 328-F2F, -EHF.Iupp 430 (5. BN

I1993). The Courl, not the arbi determine
the scope of the arbitrable isses. dce Corp,
w Spaulding, 871 F Supp. .TH LD L 1RR4
Ml.mulrguuth.llﬂ:nu'h u:uju:lhum:h:q'-
'W“wm'”m‘Fm ts by granting NETG

in arreemanl which con

the (993 ; lpmwhdlwmﬂnmd
and, consel . which were not legally binding upon
Martip #n determining whether Martin breached

'1-_“11.. Hmmuy_u!uﬂ!MHEIGl

wﬁummm&
object to this Court’s referral of those claims o arbitra-

tron. As correcily noted by Plaintiffs, the FAA imvests
Tourts with the authority to determine if claims are non-
arbitrable; but this issue must be addressed before the
matter proceeds to arbitration. ﬂm_!ﬂﬁh_m
seek o court’s determination under Section 4 that certsin
claims arc non-arbitrable prior to the

arbitration i that waives its right [afer
to_challenge the arbitmabion award on the grounds that

the arbitmtor exceeded his authority in resclving those
claims.,  Comprehensive Accownting Corp, ® b
F.2d 138, [*11] 140 (7ech Cir. [985),

In its motion to say this action pending mandatory
arbitration, NETG argued that Count | (a clum under
the HOA), Count 11 (& claim under the 1991 agrecment),
and Count I (& claim under the covenant not to com-
pete) of its Amended Complaint were sguarsly within
the arbitration clauses of the relevant agreements, and
that, as & result, this Court should refer thoss Counts to
an arbitrator for resolution. As this Court specifically
noted when granting NETG's motion to stay, Martin ex-
plicitly consentad 1o the transfer of these Counts, as well
as his counterciaim, (o arbitration. After reviewing the
allegations contained in NETG's Amended Complaing
generally and in Count [ of that Complaint specifically,
there can be [ile doubt chat Marmn wes sware when
he consented to arbitration that NETG was alleging that
Martin breached the HOA by, among other things, re-

United States
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fusing o sign the 1993 agreements.. To permut Martin
now to assert that the arbitrator exceeded his authority
would snfairdy reward Martin for sitting on his hands
and would thear the basic policies underlying both the
FAA and the Convention: "It [is] too late for them 1o sit
back and allow the arbitrstion [*12] o go forward, and
anly after it [is] all done, and enforcement [is] sought,
say: ohb by the way, we never agreed to the arbitration
clovses. That is o tactic that the low af arbiteation, with
its commitment to speed, will not tolerate, ® Rudell, 780
F2d ar 140 n}

nd It is important to note that Martin was victo-
rious on the only two issues over which he did, in
fact, challenge the arbitrator’s jurisdiction: NETG's
chim under the IFDA and NETG s right to recover
tort damages.

The second reason that Martin's contention that the
mwhmnrnmfwunﬂﬂu
affirmatively and consistently litigated in the ar-

bitration the very issues which e 00w 8-
mmhyadh:lmuwrlm'UMWﬂu
a Where @ parfy volunanly and unrsservedly submiTs-

issuz to arbitration, |lmlu=rlun1ﬂll:lh

trator was without authority to resolve that

Dairy Farm v Looal No. P-1236, ?ﬁJF

(Tth Cir.), cert denied, 474 [L5. 345,!"!3
hh:b:mdﬁurmhum i n:l.l.tﬂ'_v

put the HOWA, at issue and uneguivogall

duHﬂtir-muI]rn mendment to 1§

OF THE DISPUTE: Breach of the con-
failure to produce videos.

THE CLAIM OR RELIEF SOUGHT (the Amocunt, if
Any): Ruling that NETG breached its contracts, the con-
tracts were terminaled, that thers are no restnictions on
Martin, and money damages in an amount to be deter-
mined in the course of the procesdings.

(Emphasis designaies portions typed by Martin on stan-
dard form. )

Further, at the arbitration. Martin steadfastly pursued
‘
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his claim thai NETG breached the HOA by failing to
prudnr::vlinmudbj'rufmmgwm&tldi stock
interest in METG Holdings to Martin (in exchange for
Martin's 49% interest in JMI). Indeed, [*14] among the
arguments presented by Martin in his post-trial briefs to
the arbitrator are the following:

NETG did not, and never has, issusd share certificates

to Martin for 4% of NETG as requi paragragh
(1) of the Heads of Agreement. If -Hearing
Br. atp. 5)

Marntin never stopped g under the 1991
Agreement as modified by the 1 of Agreement. (Id.

at 13) '\

No staff was |=it fat WETG to work on Martin's prod-
w e

ucts] in dirg of the Heads of Agreement. (Td.
at 14)  ©

L
b v "uth.uﬂuﬂudln[ﬁmhﬁndiu,

its refusal to perform thereunder unless Martin
to subsiantial changes is mn ordinary breach of
. (Id. st 18]

Thuli::hnfﬁm provides that NETG and Dr
Muartin are to produce and market 70 to 100 courie units
per year Heads of Agreement, Par. 4{a). Despite this
obligation, NETG repeatedly refused to failed to [sic]
produce or market any courssware under the Agreement.
(ld. =t 41)

By October 8 NETG had broached the Heads

of Agreement and the 1991 Agreement by non-
performance. (Martin's Post-Hearing Reply Br. at 109

In any event the Heads of Agreement was effective with-
out [*15] further documentation. All NETG had to do
was issue shares in NETG to Martin and perform the re-
quirements sef out in the Heads of including
producing (and by implication relessing) 70 to 100 units
per year. (Id. at 11}

Martin's post-arbitration conduct further reveals his
condaent o the arbitrator's consideration of the HOA in
resolving the parties’ dispute. Martin filed & motion
for reconsideration with the arbitrstor in which he al-
leged not that the arbitrator had improperly considered
claims arising out of the HOA, but rather that the arbitra-
tor had inaccurately applied the relevant legal principles
and should meodify his swasrd sccordingly. Among the
revealing statements containsd in Martin's motion to re-
consider are the following:

United States
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The parties agroed that the Heads of Agreement was
& binding contract . . . Therefore, the issue was
whether Martin had a legal obligation to agres to ma-
teral changes in lerms from the terms of the Hesds of
Agresment. [Martin's Motion for Reconsiderntion of
Arbitration Demand st p. 1)

In order to reach the result contained in the Award, the
arbatrator has to disregard established legal principles
and accept the position urged [*16] by NETG: namely,
that Martin breached the Heads of Agreement by refus-
ing to sign the Johnson documents. (1d.)

Under the Heads of Agreemeni, NETD obtained
Martin's interest in JMI and was o give Martin 4% of
the stock in NETG, That was not done, and oo provision
therefor [sic] was made in the Award. Martin submits
that the Award should be corrected in this respect. (1d
at 3)

Thus, by expressly acknowledging to the arbitrator the
validity of the HOA and by affirmatively litigating in the
arbitration proceeding his claim that NETG breached the
HOA, Martin waived his present contention that the ar-
bitrator exceeded the scope of his authority by runlu'hnr
contractual issues arising out of the HOA. nd

o4 The cases cited by Martin in
position--National Cleaning v. I..ﬂ:l.l.,’% . 833

F Supp. 420 (S.D.N.Y. 1993 and rr Health
and Welfare Trust v Westlake, § {Peh Cir
1995 )-are inapposite. In Mat Cleaning. the

iwﬂvlmduuhhm“ﬂbmm&:m
decided by the arbitrator Wisy "matter not submit-
ted” to him. Here. Miirtii ot only consented to the
‘ I {which alleges breach

the adminedly valid HOA. Thus, while the arbitra-
tor might have excesded his authority had he treated

-E_ﬁ = @ riw Rl [afcull fa s
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the 1993 agreements as separate contracts, the fact
is that the arbitraior did not so treat the 1993 agree-
ments; be merely considersd Martin's actions with
respoct 1o those agreements in determining whether
Martin bresched the HOA and the 1991 agreements—
agreements Which were clearly subject to the relevant
contraciusl arbitration provisions.

[*17

Martin asserts that, dﬂhﬁmnﬂqh:m—

thority, the arbitrator & disregarded” the law
of conlracts in PNETG relief under the HOA.
Specifically, M that because NETG failed 1o

give Martin & 4% siock interest in NETG holdings as
required by, the\HOA and/or because that stock interest
would beeffestively valucless, the HOA is void for lack
of cofisiderstion and cannot serve as the basis for the ar-

biftaitg phward, Martin's argument fails for two basic

Teastns,

First, the legal error identified by Martin does not

\ “evidepce such o "manifest disregard of the law” as to

warrant vacating the arbitrator's seard. According to
the Seventh Circant, to vacate an arbitration sward for
manifest disregard of the law, "thers musi be something
beyond and different from mere error in law or failure
on the part of the arbitrators o understand or apply the
law; it must be demonsiraied that the majority of ar-
bitrators deliberntely disregarded what they knew to be
the law in order to reach the result they did.” Health
Services Management Corp. v Hughes, ¥75 F2d 1253,
1267 (7th Cir. [*18] 1992). In asserting that the arbitra-
tor should have found that the HOA was not supported
by valid consideration, Martin does not, and apparently
cannot, maintain that the arbitrator “deliberately disre-
garded what [he] knew to be the low in onder to reach
the result he did. " Rather, Martin's argument amounts io
little mone than an assertion that the arbitrator failed to
understand and/or apply the law of contracts cormectly.
Such a failure on the part of the arbitrator would not,
and does not, permit this Court to vacate the arbitration
awird.

Second, the Seventh Circuit's standards for *manifest
disregard of the law" notwithstanding, it appears that
the arbitrator's decision was entirely consistent with the
spplicable law. There is no disputs between the partics
that, in consideration for acospting and complying with
the terms of the HOA, Martin would recesve "a 4.0%
share holdings in Mational Educstion Training Group,
Inc.® Martin's contention that WETG s fadlure to give

United States
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Martin the required 4% stock interest voids the HOA
is merithess, as (1) Martin did not receive the NETG
shares because he admitiedly refused o sign the wen-
dered Share Exchange Agreement, and (2) NETG s fail-
ure [*19] to tender the shares to date, at worst, consti-
tutes a breach of the HOA entitling Martin o damages
or specific performance; it does not render the contract
invalid. Moreover, Martin's assertion that the 4% siock
that stock interest is effectively valueless is similariy
without legal merit, as the mere fact that, st the time the
HOA was signed, the 4% stock interest could have had
value is sufficient io support NETG's pledge: "the law
will pot inquire into the adequacy of the consideration
io support & promise, oply its exisience, " Cursis OO0,
Ine, v Saexs, 24 F3d 94], 245 (Teh Cir. 1994,

Thus, the arbitrator's decision, st best, comports with
the relevant legal principles, and, at worst, represents
an innocenl misunderstanding or misapplication of the
law by the arbitrator—sot the " manifest disregard for the
law"® which Martin ssserts. In sither case, this Court is
not anthorized to vacate the arbitrator’s award.

E.Thhﬁinﬂnr'ihwdﬁlﬁmﬂmdUpnuﬁ;p
*Evident Miscalculation Of Figures”

Murtin further argues that, even if the arbitr du‘

nol excesd the scope of his authonty, the ar

[=20] award was based wpon an wldm

of figures™ and that, nmn:qu-mﬂy. Ilnul.d
the wward

According to Martin, ﬂl:lrhl

l['[ d’l"th:FM

Fmdu:h.lu:ﬂu'lmymnd
ion award “where there was an

unambiguous and undisputed mistake of fact and the
record demonstrates strong reliance on that mistake by
the arbitrator in making his award. . . ." Mallroy w
Painewebber, Inc., 989 F2d 817, 821 (Sch Cir. 1993)
(quoting Malentine Sugars, lnc. v Domau Corp., 981
F2d 210, 214 {Sch Cin  1993)); see also Babcock £
Wilcox Co. v PMAC, Lad., 863 SW.2d 225 [*21]
(Tex. App. 1993 (where arbitrator’s award is “miio=
nally inferable from the facts before him, ” arbitraior has

‘u
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not exceeded his powers or commifted evident! materal
miscalculation within the mesning of Section 1 1{a}).

Here, there is certainly a miiongl basis for both the
arbitrator's calculation as to the proper amount of dam-
ages and his determination as to the appropriate length of
the imjupction. Initially, with respect to the arbitrator's
award of injunctive relicf, the one-year non-compete
provision upon which the arbitrator relied is contained
in the .’L‘pﬁ]ﬁ 154 ,I’!.'fﬂq'nm.l., l;wpl“.tl;tﬂf\-
minstes on March 31, 1998, As

tently recognized in the lﬂlh'-lfﬁg??ﬁcwdmp:

[The April 5, 1991 Agreementhis'a black and white con-
tract. The terminati quite clear, Tt"s March 31,
1956, ﬁﬂdﬂl‘l‘!l' 1 Ln[lhn]Hﬂ.dsan;ruq-nqu

which changes M

MWMH at 153-55. Thus, it was
not “anqupatebiguous and undisputed mistake of fact”
for e arhitrator 1o canclude that the injunction against
MqummHmmm:mm

J1 —the termination date of the 1991 agreement
us one-year. [*22] af

‘ia;é:

o5 As NETG poinis oul, while the tendered amend-
ment io the April 5, [99]1 Agreement gave Martin
the option of sither shorening the term to December
31, 1994 or extending the ierm to December 31,
1998 (consistent with the HOA), Martin refused o
sign the amendment, mnd, consequently, the term sef
forth in the 1991 agreement remained unchanged.

Furthermore, with respect to the arbitrator's damage
sward, the damage models submittsd to the arbitruior by
both Martin and NETG apparently assumed a production
period of March 1993 through March 1996, cotermi-
nus with the 1991 Agresment. Martin's damage model
calculaied lost royalties on an assumed production of
T0- 100 units anmually for this three-year period; while
MNETG s damage model calculated lost net revenuss for
the same period. Martin never nrgued until now that the
production pericd should have been limited to December
31, 1994—the termination date of the HOA-—-for purpeses
of calculating damages. Indeed, such an argument would
have undercut Martin's own [*23] damage figures and
would have flatly contradicted Martin's position befors
the arbitrator that "there is nothing in [the] Heads of
Agreement which changes [the termination date of the
April 1991 agreement].” Hence, it appears that the arbi-
trator’s dumage award is firmly supported by the record
and is not, a5 Martin contends, based upon an “evident
matzrial miscalculation of figures.”

United States
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CONCLUSION

For the foregoing reasons. Martin's motion o vacate
or modify the arbitrator's award is denied. Pursuant to
Section 9 of the FAA, this Court enters judgment con-
firming the Award of the Arbitrator dated August 16,
19095 snjoining Martin from producing and distributing
products in viclation of the covenant not to compete
until March 31, 1997, ordering Martin to pay NETG §
6,647, (00 in damages, and commanding Martin 1o reim-
burse NETG for reascnable attorneys fees and expenses
incurred in obtaining and continuing the temporary re-

LEXIS*NEXIS
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straining order issued by the federl district court and
the injunction order issued by the arbitraior. Further,
in accordance with Section 13 of the FAA, this Courn
awards NETG post-judgment interest from the date of
the arbitrator's sward, Apgust 16, 995, [*24]

ENTER:
GEORGE M. MAROVICH
UNITED STATES DISTRICT JLDGE

DATED: Oce. 19, 1993

United States
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