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COMPTEK TELECOMMUNICATIONS, INC., Petitioner, -vs- IVD
CORPORATION and AICESA 5.A. de C.V., Respondents.
94-CV-0827E(H)
UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF NEW
YORK 0
1995 U.S. Dist. LEXIS 11876 Q~
August 1, 1995, Decided %
August 1, 1995, FILED O
NOTICE: [*1] NOT FOR PUBLICATION &
COUNSEL: ATTORNEYS FOR THE PETITIONER: Lane, Jr., Esq., Hodgson, Russ,

Andrews, Woods & Goodyear, Buffalo, NY.

ATTORNEYS FOR THE RESPONDENT: Aburg Esq.. Stephen Fishbein, Esg. and
Melida Hodgson, Esq., Shearman & MH@L NY.

JUDGES: John T. Elfvin, U.5.DJ.

OPINIONBY: John T. Elfvin %

OPINION: MEMORAND ER

munications, Inc. ("CTI") instituted this procesding pursuant to the
Cﬂlﬂmq}ﬂzncmmﬁmmnmngmﬂmm&fwnf

[QUS(?ﬁEﬂl:ﬁ:q}mm:Imu—AmCmvﬁdmnn
International Comu @l Arbitration (9 U.S.C. @ 301 et seq.) secking to permanently enjoin
respondents I¥D'"Chrporation ("IVD") and its Mexican corporate subsidiary, Aicesa S.A. de C.V.

rsuant to FRCvP nl 65(a) and 65(b). to temporarily restrain and/or preliminarily enjoin

adents from such or, in the alternative and pursuant to FRCvP 56, for summary judgment

v enjoin them therefrom. and the respondents” cross-motion [*2] pursuant to FRCvP

\ r additional time within which to conduct discovery 1o oppese CTI's summary judgment

1. CTI's motion seeking temporary or preliminary enjoinder will be denied and respondents’
will be granted.
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The instant comtroversy concerns the manufscture and distribution of telecommunications
equipment known as “DataMovers.” This equipment, mamnufactured exclusively by CTI, permits
wireless communication between computers and iz used {o link remote automatic teller machines.

In approximately July 1991 Bison Data Corporation (*Bison”) came into being and began
marketing and distributing DataMovers. On January 22, 1992 Aicesa, IVD and Bi igned an
International Distributer’s Agreement (“the Agreement”) concerning the distribution OVETE
in Mexico. The Agreement provided that Aicesa was to act as Bison's exclusi and
servicer of Data Movers in Mexico, and included the following arbitrar :m:hC

rt U.5.A. Any

*This Agreement shall [*3] be governed by the laws of the State of
controversy or claim arising our of, urttll:ingm,mishgrmmur
thereof, including any claim for damages or rescission, or bath, nally settled under the
Rules of Conciliation and Arbitration of the International ["the Chamber”]
by one arbitrator appointed in accordance with the said Rules cn%nﬁﬂ-.ﬂmﬁ

PS

CTI was not a signatory to the Agresment.
\

Subsequently, MMMMWMW the alleged malfunctioning of
the DataMovers, Mmmmmlwwmmﬂmﬂmm

October 24, 1994 before the Chamber’s C itration. The Request for Arbitration set forth
eight claims for relief against Bison and CF, ing the fatlure to provide functioning equipment
and software, negligent design and of the products, and tortious imterference with
Ajcesa’s distribution contracts. respondents admitted that CTI was not a signatory to
the Agreement. they argued do now) that CTI, because of its close affiliation with
Bison, is the latter’s [*4] ~ " and thus is subject to the Agreement. Alternatively they argue

that CTI is subject to the because Bison acted as CTI's agent.

On December 6 *cﬁmmmummmmhyﬁ:mmmnman

jurisdigtie % Chamber’s counsel overseeing the case ruled that CTI was not subject

to arbitrarion, bt ‘decision was reversed by the International Court of Arbitration and the

that \CT1 must proceed with the arbitration and that the question of CT1's obligation

wonld be decided by the arbitrator appointed in the case. (As of the April 21, 1995 oral

the instant motions the arbitration proceedings had yet 0 commence. ) CTI also sought
u}\g itration by instituting, on November 15, 1994, the instant procesding.

E partics do not dispute that this Court (and not the Chamber) must decide whether CTI is

ject to arbitration. See Atkinson v. Sinclair Refining Co., 370 U.5. 138, 241, 8 L. Ed. Id 462,

S. Cr. 1318 (1962), overruled on other grounds by Boys Markets, Inc. v. Retail Clerks Union,
398 U.5. 235,26 L. Ed. 2d 199, 90 5. Ct. 1583 {1970) (whether a party is bound [*5] to arbitrate
is an issue for the district court o decide based on the arbitration contract entered into by the
parties.) At issue then is whether CT1 is entitled to have the arbitration proceedings temporarily or
preliminarily enjoined until this Court decides whether CTI is subject to arbitration — i.c., until it
decides whether CTI is Bison's alter ego and/or principal.

Preliminary injunctive relief may issue only upon
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"a showing of {a) irreparable harm and (b) either (1) likelihood of success on the merits or (2)
sufficiently serious guestions going 1o the merits (0 make them a fair ground for litigation and a
balance of hardships tipping decidedly toward the party requesting the preliminary relief.” Jackson
Dairy, Inc. v. H.P. Hood & Sons, 596 F.2d 70, 72 (1979).

The standard for a emporary resiraining order is largely the same, see Towers Fimancial Corp. v.
Dun & Bradstrees, Inc., 803 F. Supp. 820, 823 (5.D.N.Y. 1992), and the sine qua non of each is
a showing of irreparable harm. Buffalo Forge Co. v. AMPCO-Pintsburgh Corp., ﬁ}ﬂm’l;.dﬁﬁa
(1981).

In the context of a dispute over the arbitrability of a dispute, the U [*6] of
mmumﬂ:mmmmﬁmmamw@mnmmﬂly
unwarranted arbitration "by itself imposes no [irreparable] injury to party, except
perhaps in "extraordinarily rare” circumstances,” and that “the arbitration certainly
does not impose such legally recognized irreparable harm. * Emery Ait Freight Corp. v. Local Union
295, 786 F.2d 93, 100 (2d Cir. 19846).

CTI has failed 0 suggest any extraordinary, harmful cireamatances vis-a-vis its participation in
the arbitration and thus has failed to establish that it fer irreparable harm if the arbitration

pm::&:petﬂm;thuﬂauﬂ:nﬂmgmﬂnmﬂmuf dispute. In fact, CTI fails to point
to any circumstances that suggest it would be irreparably but instead relies wholly on
PaineWebber Inc. v. Hartmann, 921 F.2d 507 ir. 1990), which CTI argues stands for the
proposition that it is irreparable harm per se to arbitrate before a district court rules an
the question of arbitrability. PaineW for no such proposition and is inapposite to the
instant situation. It holds that it would harm per se if the district court abdicated
muuhin-mrmcuimmny Weeide the issue of arbitrability. Id. ar 515. Such holding is
irrelevant here because, as mentiaficd . all agree that the issue of arbitrability must ultimately
be decided by this Court. Pas uimply':lhinmddrmm:umubu-te whether it is

heartedly that failure to preliminarily enjoin the arbitration would deny o it
mhymwmmﬂcumnﬂSme
SONSLuL] right is irreparable harm per se. This argument is unpersuasive.
icther denial of a constitutional right establishes irreparable harm, CT1 would suffer
if no preliminary injunction issued. Even though a parallel arbirration proceeding may
is not being deprived of the right to have a jury determine, in this Court, whether
alter ego and/or principal of Bison and thus [*8] subject to the arbitration and. if a jury
Court determines that it was not, this Court could stay the arbitration or any action taken
— i.e., this Court has the power to trump any action taken or decision made by the Chamber

the issue of arbitrability. (If it is determined here that it is subject o arbitration, the issue would
of course be moot because arbitration itself is a creamre of contract and does not implicate the right
to a trial in court.)

Re CTI's mation for summary judgment and the respondents’ FRCvP 56(f) plea for additional time
for discovery 1o meet such motion, this Court concludes, having considered the arguments and
documents of the parties, that allowing additional time for discovery under FRCvP 56(0) is
gppropriate. The rule states:
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“Should it appear from the affidavits of a pary opposing the motion [for summary judgment] that

the party cannot for reasons stated present by affidavit facts essential to justify the party's opposition,
the court may refuse the application for judgment or may order a continuance to permit affidavits o
be obtained or depositions to be taken or discovery to be had or may make such other order as [*9]
IS just.”

Courts are to treat pleas made thereunder liberally. See 6 Part 2 J. Moore et al., Moore's Federal
Practice P56.24, at 6-T97 and 56-00, and cases cited thereat.

In compliance with 56(f), lﬂ::mpnmmhmr:mﬂndth:mfnmhw y 5 o wit,
depositions of a Christopher Head and a John Cummings, in addition to document prtdtiction — and
its relevance to their opposition to CTI's motion. See Rule 56(f) Affidavit of Stephen\Fishbein. Given
that the information the respondents seek is within the control of CTI, the regues additional time

to conduct discovery will be granted. Thus, the respondent shall havesunat ﬁugm:JI lEl"J'Sm

conduct the above-noted depositions and to discover documents fing\isuss pertinent to meeting
CTI's motion, after which the respondents must serve and file i ion to CTI's
motion and, after any such, CTI may serve and file any repl and oral arguments will be
heard.

Accordingly, it is hereby ORDERED that CT1's moti a (emporary restraining order and/or
preliminary injunction is denied, that CT1's judgment is held in abeyance until
the respondents” papers [*10] shall have (not 15, 1995) been served upon CTI
and filed, that CT1 may have until to serve and file any reply papers and thar
wmmmummpmm ourt on September 29, 1995 at 3:00 p.m. (or as
soon thereafier as counsel may be h
DATED: Buffalo, N.Y. Q~
August 1, 1995 O
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| UMNITED STATES DISTRICT COURT

WESTERN DISTRICT OF NEW YORK

COMPTEK TELECOMMUNICATIONS, INC. B4-CV-ORATEM)
Patitlanar,
MEMORANDUM
~i§-
Vo CORPORATION and m
AICESA 5.A. da C.V., ORDER

Respondants,

Petitioner Comptek Telecommunications, Ing, ["CTI") instituted this \E. iy TR s In i AN

proceeding pursusnt to tha Fedanl Arhitration Act |8 UL.5.C. §1 ap $80.), ::

Lenvention on Recognition and Enlarcement of Forelgn Arbitration A

WEC. 5201 or zeq.| and the Inter-Amedcan Convertian an atienal

Commarcial Arbitration (8 U.5.C. 1301 &t sag.) saaking ln@mmh- nnfoin

reszoncamts (VD Carparation ("IVO®) and ity Maxizamng orobrate subsidiary,

Ricesn S5.A. de C.V, ["Alcesa®™), lram lnva rt:llri:lnﬂ praceedings

gge'nst CT1. Before thia Court mre 1he of CTI, pursuant 1o FACYP!
andior preliminerily enjoin the

respandents from such or, In the shemative and pursuant 1o FACYP 56, for

65021 and 85(b), to temporarily

summary judgment to parmanantly enjoin them tharefrom, and the respendsnts’

"Faderal Fulss af Clhall Procedurs,

cross-mation putsuant ta FACYP SE(M for 8 1@"“ within which 1a

conduct discevery ta oppose CTl's su

ment motion, CTI'a motlon

ssaking temporery of prliminany 1-gln b be denled and respondents’
migtlan will ba grantéd,

Tha instant con concernd the menufaciuns end distrbytlen of
telacommunicatio ment known 13 “DatsMovers,® Thin equipmant,
mEmsiac gly by CT1, parmits wirgless communication betwsan

camp § used to fink remote sutometic taller machines.

@;mmhutmr July 1931 Bison Data Corporation |*Bison®) cama Inta

Aicoss, (VD end Bisan signed an Intamational Distributer’s Agreemant [*tha

Agresment’] conceming the distribution of DateMaveis in Mexico. Tha

Agroament provided that Alcess was 1o #ct as Blson's exclusive distributar snd
sarvicer of DataMavers in Maxica, and incheded the following arbitration clayss:

*This Agreement shal? be governed by the laws of the Stata of
New York, US.A. Any contraversy or clalm sdsing cut af, or
relating 1o, this Agresment or any medification or axtension
therecl, including sny claim for demages or resclssion, or both,
shell ba finglly settied undar the Aules of Concillstion and
Arbitration of the International Chamber of Commaerce [“tha
Chamber®] by one arbitratar appeinted In sccordanca with the said
Ruies.” Petitlon, at Exh. A,

CTl was mat & signatory to the Agresmant.

Unite
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Subsequently, warhous disoutes arcss betwesn the partles cancerning the
tlleged malfunctioning of tha DataMovers. Such disputes were nat resolved,
snd the respondents commenced an asbitration Oclober 24, 1984 bafora the
Chambar's Cowt of Arhitration. The Request for Arbktration set forth eight
clalms for relial sgainst Biaon snd CTI, Including tha feilure 1o provide
functianing equipment and software, nagligant design and manufacture of the
products, end tortious interfersnce with Alcesa's disidbution contrects.
Altheugh the respondents sdmitted thet CT) was not & mignatory to tha
Agraemant, they srgued than (as thay da now) that CT1, beceuse of its close
affiliation with Blson, I3 the letter's "aiter ege” and thus is subject tg___&
Agreament. Alternatively they argue that CTI is subject te ths ﬁ|!iqu;m
becevss Bison scted 85 CTI's agant. |

On Decomber 6, 1534 CT) sttempred 1o block urmuhrdun by fillng
with the Chamber sn objection to juriadictian. "fméﬁ;mhu‘l counsel
ovarsasing the case ruled that CT1 was nat Sobjact o arbitration, but such
deciaion wes raversed by mimmlﬁﬁﬁ&l of Arbitration and the Chamber

’ N
ruled that CTI must procesd with Wmum and that the quastion of CTT's
obligation to arbltrats would be decided by the arbitrator appeingad In the cose.

IAs of the Aprl 21, 1098 orel argument on tha lastent mations the erbltration

proceadings had yet ta commanca.| :‘wugm 1o stay the srblration by
W,
instituting, on Nevember 15, lﬁﬁﬁljnmm procesding.

The parties do nnlgLﬁaﬂi?ht this Caurt [and not the Chember) must
dacitde whather CTI JrM;iJm 1o arbitration, Ses Atkinson v. Sincfalr Rafining
Co., 370 U.5. 236, 28% |1882), overruled o0 other grounds by Boys Markers,
ing, v, Apts\Cigd Uinion, 398 U.S, 235 11970) (whethar 2 party is bound ta
mmp:h‘,in Issun for the clswict court to decide bassd on the erbitration
iqngj:: entered inta by the panies.) At lssus then is whather CTI s entitled

5 have the arbitretion praceedings temporarlly or preliminarity enjoined until this

« Court decldes whather CTI I3 subject 1o arbitration - Lé., untl it decidas

whathar GT1 is Bison’s altar ago and/or prncipal.
Prolimingry injunctive refiel may izsue only ugon

*a showing of (3] kregarabla harm and (8] sithar (1] likelihood of
succass on tha marits or (2] sufficiantly sarious questions going to
the marits to make them a fair ground far [tigation snd & oalense
of hardships tipping decidedly toward the party requesting the
prafiminary rellel.” Jeckran Dairy, g, v. H.P. Hood & Sans, 698
F.2d 70, 72 (1878).

The standard for a temparary restraining crder Is largaly the sama, see Towers
Financial Corp. v. Dun & Eradsirast, Inc., 803 F.Supp. 820, 823 (5.0.MLY.

1892), end tha sine gua non of sazh is a shawing of Irreparable harm, mdLStates

Forge Co. v. AMPCO-Pitisburgh Corp., B8 F.2d 566 (1981). Pag
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Srates Cout of Appeels for the Second Clitult has congluded Lhat farcing a
party to particiaate in a potentislly unwarranted arditration by (tself imposes
no (ireparabie] injury to the resisting party, except pedhaps In "extracrdinadly
rare’ circumastances,” and that "[tha monetary cost of arbitration cartainly doss
net imposs such laglly recognized irreparabila harm,* Emery Air Freight Cosmp.
v, Local Unfon 285, 708 F.2d 93, 100 (2d Cir. 1986,

CTI has falled to suggest any extracedingry, harmbl clrgumsiances vis-s-
vig Its participation in tha arbitration and thus has failed to establiah that it will
guffer irraparable harm if the arbihration procesds pending this Court’s rnllng an
the marita of the instamt dispute.

in fact, CTI fafls to point to any

clroumstances that suggest it would be harmed ireparably but Instead relies

wheally on PalneWebbar lnc. v. Hanman, 921 F.2d 507 [3rd Cir. 1990), wﬂh_l-ﬂh

CTl argues stands for the propotition that it is irrepargbla herm per ,‘Ew
forcad to srbitrata befors a distdct court fulas on tha question atahpirabiity,
Peine\Wabber stands for no such proposition end is Inappigsite to tha instant
situation. It halds that It would bae iraparable harm pae £8 1 the disprict coun
ahdlastad to an arbitrator the ultimate duty 1o daCidN the issus of srbitrabiity,
fd. ot 516. Such holding s irrele'-lnw_gﬁ“b.i;nuu. e3 mentionad abova, ol

agren that the lssue of arbitrabilisy gt ultimataly be dacided by this Court,

|Ea.

PanaWabiar airmply Ad rol addreas e iisue 2l Bar - Le, whather il i

irrepereb'a harm 1o alew sn Brbiiration ta pmun@nn the digtrict court's
declsion re arbitrability. It therefors lands np_:irf&p, 1o CTI's argumant.

CTi aiso argues hatt-haartedly tHat (8lute ta preBminadly snjoln the

srblvration would deny taitits !Iqht_ﬁ}iwmil 23 guarantoed by the Seventh
Amendment ta the United ﬁ_tﬁ:\:u l::’ﬁ«iitlmﬁnn and that denial of & eenetitutianal

right s irreparable hagrfl m'sé This argument is unpaisuasive. Pegardiass af
whether donial of 8 Bgnalitutionsl right sstablishes kraparabla harm, CT) would
suffer na such\doMal if no prekminery injunction issued. Evan though a parallel

erbitra NG poceeding may be ongsing, CTl s not being deprived of the right to

-ha%a_p/ jury determing, in this Court, whether it was the slier ego andlor

:iﬁmlplr of Bison and thus sublect to tha asbitration and, If 8 jury or this Caurt

datermines that |t was not, this Court could stay the arbitration or eny action
token therain - &, this Count hag the power to trump any sction taken or
decisian made by the Chamber re the lssua of arbitrability. [ it Is determinad
here that it is subject to arbitration, the isgun wauld of course be moot becauss

arbitration felf ls & eresture ef cantract and does nat implicate the right 1o s

tral in court.|

Ra CTl's metian for summary judgment and the respandants® FRCVP 3611

ploa for additional t'ma [ar ﬂi.:ﬂl.rﬂr’l 19 meet such motion, this Court

Unitg
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cancludes, having consldared the srgumants and documants of the parties, that
allowing edditionsl time for discovery undar FRCP GEIM Is sppropriate. Tha
muln siatea:

*Should It appear fram the siidevia of & party opposing the
mation [for summany judgment] that the party cannot for reasons
statad present by affidavit facts essential (o justify the party‘s
opposition, the court may refuse the spplication for judgmant or
may order a continusnce 1o parmit affidavits 1o be obisinad o
depositians ta be teken or discovery 1o bs had or sy maks such
gthar ardar as Iy just.”

Courty are to treat plaas made thereunder liberally. See 6 Part 2 J. Moare et
ol,, Moore's Federal Praciice 158.24, at 6797 and 56-00, and cases citad
thecent.

In compliance with S6(f), the respondants have detalled '|:1;,-! qu-’munn
they asak - o wit, depositions of a Cheistapher Head :m;u -ln-hnd:ummmg:,
Im addition to document production ~ gnd its relevanga L ﬂ'ﬁlr opposition to
CTFs motlen. Ses Puls S6(1 AMidant of E:-Q.';}H.thhﬁn. Glvan that the
infarmatign tha respondants seek (s ﬂil.l'-hrdi ;h"?mnd of CTI, the request far
sdditional tima to conduct dm:nuum& ghanted. Thus, the respondant shall
have untl Awgust 31, 1598 w twﬁﬁ:: the shove-noted depoaitions and to
discaver dacumants concerning (ssuss partinent to mesting CTi%s motian, afer

which the respondants must serve and (s any pagers in opposition to CTI's

%9

motlon and, after any such, CT1 may I{’?§ME any reply papers and aral
argumants will be haard, -

Accordingly, it s hlﬂig dmﬂ'ﬂ that CTI's mation for @ temporary
rastrdining order and{of mr‘l';-'rbnw imjunstion Is daniad, that CTI's motlon for
summary mﬁu‘“ﬁm in abeyance until the respandents’ pepers shall have
fnet tater than, Sepfamber 15, 1835) baen aerved upon CTI and filsd, that CTI
NIJ,WI" Septamber 25, 1585 to serve and fila any reply papars and that
ol arguments shall be hosrd i Par [l of thia Court on September 20, 1985
o 3:00 p.m. for &8 400n thevealter 8s counsal may be Reard).

DATED:  Buffalo, MN.Y.

august |, 1908
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