gations that are recognized as acticnable on-
der Louisinnn law. As swch, the Court finds
po froadulent joinder and, therefore, |lschs
dversity jurisdicthon.

M. Cosiz, Erpenses, ond Aticrmey Fees
(6. 7] Plaintill ashs this Court w award
mitorney fees and eosts incurrsd ms o resalt
ol defendasts’ mprovident removal. Under
2 USC § 1Te) Taln order remanding
the case may require payment of just coste
and any actual expenses, including attorney
fees, incurred as a resuli of the remowal”™
This Court has the discretien to make such
an oward. Mircnbi v Les, B F.2d 925, 929
{Gth Gir198m), However, in order to award
] sitorney fees the Court must find that the
defemdant acted improperly, taking into ae-
eount such things us the stute of the low and
defendants’ tactics. [ af 528 Becauee de-
fendlant=" romoval rests on a colorable chaim
for the extension of law, indesd, & conflicting
elaim about what is the Low, the Court dendes
the pequest for sttorney fess.  However,
§ 1447ie) Instruets that & defandant may aleo
be made responaible for only the coats associ-
ated with remoeal

o

JAPAN SUN OIL ,.;gqam

The M/V M -gﬂ;lnu,ud:k.
appored, in rem, and HE
Lishet, F Manngement AS,

rement Services AS, Vulea-
Tankers, B.Y. Seachem
1, Ime. und Tino Kuiun Kais

Civ. A Na. 84-1183.

United Stntes Distsict Court,
E.I. Liouisiamnn.

Sept. 29, 1994,

Action wus brought against vessel in
rem and alleged ramers, operators, charter-

JAFAN SUN OIL CO. LTD. v. MV MAARDLITE
Cifir ma Bid P Siipp. 941 (E.DLa. 1994]
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ers amlbor managers of vessel for damages to
cargo of rubber process oil.  Defendant
moved to compee] and to stay ltigation pend-
ing wrhitration. The Disirdet Court, Berri-
gan, J., held that: (1) there vas agreement. in
writing o arhitrate dispete and writien
agresment was enforeeabbs; (2) Carriage of
Goode by Sea Act (DOGEA) did not preclude
enforeement  of I'ul"lﬁa:n arbiltrntinn  clanse
eohtained in hills of Iading: and (%) sction
would be stayed pending outeome of arbitra-

tinn in Loadon

Motion granted.

L. Arbitration =12

Agresments to srbitrulf we heavily fa-
vored and Agorously enfofge by the courts.

2. Arhitration =31

As mglEe NAederal law, any doubts
concernige eeope of arbitrable ssues should
be resalted.in frvor of arhitration and this is

eggieciulintrue in agreements affecting inter-
staté and foreign commerce.

3/ Shipping #==3HT)

Federal Arbitration Act (FAA) provided
distriet courd with general authority to order
compilsory arbitrution in London parssant
to the applicabls hills of lading and charter
parties reqguiring eompulsory arbitration In
Loadon and to stay, pending dsposition of
Londen arbitration, action brought agsinst
the wessel in rem and alleged owners, opers-
tars and charterers of veasel for damage to
cargn of rubber prosess ail. 9 TISCA 5§ 3,
4

i. Treaties <=8

Corvention on Recognition and Enforee-
mant af F'un:i.gm Arkitral Awards TE{UIres
courts o enforee any written sgreesment
which provides arbitration as mechunism to
remalve  inbemational  eominereial d:lﬂp'l.l.t-&ﬂ
Convention on the Hecognition and Enforee
ment af Foreign Arbitrnl Awnrds, Art. T et
gog., 9 USCA § 201 nate




362

& Arhitration =11, 1.1

Whether partes should penerally be
compelled to arbitrste involves two-step in-
quiry; court must determine whether parties
agreed to arbitrate the dispute and must
then consider whether any federal statute or
pulicy renders clidma nonarbitrable.

B. Treaties o=f

Limitesd inquiry into validity of arhitrs-
tion is appeopriats under Convention on Ree-
ognltion and Enforeement of Forelgn Achi-
tral Awards: i there agreement in wTiting
tr arhitrate dispute; does agresmment provide
for arbitration in territory of Comvention sig-
natory; does sgreement to srbitrate arise
out. of commereial legnl relationship; and is
party to agreement not an American cpizon,
7. Shipping e=19(7)

Since tanker bille of |adigfexpressly
gtabed] of thelr fuce that all teems Whatsosver
of the snid contruet of afreigitmentichartor
party Incloding arbitratidp clafse apply and
govern rights of thf purSis concerned in
shipment of rubbér ‘Wepeess ofll, there was
agrecment in whiliegy to arbitrate dispute
regarding rabber procesz oll which alleged]y
srrived st-ileNdestination short in quantity,
contaumigated) and seversly damaped =nd
writtel sfffement was enforceable becmuse
it \provided for arhitration i territory of
wipantory to Convention on Recognition and
Bpforcement of Forelgn Arbitral Awards,
mrose out of commercinl legnl relationship,
and parthes to agresment wers ool Amserican
cilizena,

8. Shipping ==106(1)

Carriage of Goads by Sea Act (COGEA)
applies to every bill of lading which is evi-
denss of a contract for the carriage of goods
by sea to or from parts of the United States
im foreign trade, Carrmpe of Goods by Sex
Act, 46 AppUS.C A § 1300,

4. Shipping =18i4)

Charter parties, without more, sre ex-
cheded from Corriage of Goods by Sea Ast
(COGSEAL, but any billl of Isding Esued under
ar pursuant to chirter party is ineloded with-
in term “contract of earriage” and if hills of

lnclingg nre Esuesd in oense of ship under a
charter party, thiey shall compdy with terms

Bid FEDERAL SUPPLEMENT

of Act Carrisge of Goods by Sew Ae
§% 1(b), 5, 46 App.US.C.A. §§ 1501(h), 1905

1. Shipping =24}

Corriage of Goods by Bea Act (COGEN)
applied ex proprio Fw"ll“iﬂrel:dlhdhi.
ing and charter parsie pravied
that they would be gvarned by Act Can
rage of Goods I Eew Act, 46 App.LISCA
£ LI00 et seq.\

um-ﬁﬂr}

(Carriage of Goods by Ses Act (COGEA
gith o enforcement of foreign arbi.
Yrabtioh clase contained in bills of lnding and
setion regarding damage to cargo of rsbber
Trrveess ofl would be stayed pending outreme
of wrhitration in London and disteiet eourt
woald retain s jurisbiction over dispote and
its muthority to sddress matters unresalved
through arbitration, f any. Carrige of
Goods by Sea Act, 46 App.US.CA § 1800

Francis A Courtenay, Jr., Donadd J, Volpi
Jr., Philip 5. Brooks, Jr. Courtensy, For-
gtall, Guilbsult, Hunter & Fontans, New O
lemns, LA, for plaintifT,

M&j‘h‘zh“ﬂ.ﬂ‘l
& Gleason, Mew Orieans, LA, for Lishet K5,
AR Vuleanus.

Maurie I, Yager, Terriberry, Corroll &

Yoneey, MNew Orieans, LA, for MNedBoyd
Tankers, B.Y.

Robert Taylor Lemon, 11, Jones, Walker,
Waechter, Poitevent, Carrers & Denegre
New Orlears, LA, for lino Kainn Kaisha,
Lid. Tokyo,

BERRIGAN, District Judge.

The defendant lino Esium Kaishe Lid
{Takyo) (“IEKE™) filed & Motion to Compel
and to Stay Litigation pending Arbitrstion
sidered the memorands of eounsel, the exhib-
its, the record, nnd the applieable low, the
Court GRANTS the TEEK motion for the fol-
lowing rensons

United States
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Chis ms Bl F.Supp. 381 (ED s 1%04)

BACEGROUND

Plaintiff's eargo of robber process of,
which had been loaded shomrd the MY MA-
ASDITE st Burmside, Loubdana, allegedly
wrrived in Yokohama, Jupan “short in quanti-
fy and contaminsted sl damaged severely.”
Dorument 1, p. 4. In this court, plaintiff, o
porporation with it principal plaee of basi-
sess in Jupan, sued the vessel in rem, and
gix other defendants s personass who alleg-
edly are the owners, operutors, charterers
snd’or managers of the BV MAASDIIE.
The defendunis are all corporations orga-
mited and existing under the s of unspesi-
fiedl foreign ratinns.

ANALYSIS

In this motion, IKEK contends that the
spplicable bills of lading and charter partie
require compulsory arbitration in  Lomdon,
In epposition to JEK's motion, the plaintEff
eontends that the arhitration clauses in the
bills: of lading and charter parties are vagoe
and umemforceable and that thelr enforce-
ment, f moy, will viclate the Carriage of
Goods By Sea Aet (“COGRA"L

.2] Agreements to arbitrate are hesvily
favored and rigorously enforeed by thel
courts. See ag 9 USC. § 1 of seg Shegt-
ol Americon Express Ime v, MM 4E2

(1963 Southern Conmtruciors rroup & Dy-
malectric Ca. 2 F3d4 606, 610, n 15 (5th
Cir 1988, Nerford Lioyd's 'mrwranee Co v
Teachworth, EBE F.2d 1058 1061 (th Cir

1990). 9 US.C. § E provides

A written provision in sy maritme trans-
action . .. to settde by srbitration & eontro-
versy thereafter arising out of such eon-
tract shall be valid, irrevocahble, and
enforeeable, save upon sueh groumds ss
exist ot low or inequity for the revosatbane
of any conirnet.

“Als » matier of federsl low, sny,Sgukts,
ghould be resolved im favor B urbitra-
tian. ..." Moses H. Cong Memoviod Howpi-
tuf, 480 U.S. at 24, 108 S.GE st 891, This is
eapecially true in agresmaptiffecting inter-
state and foreign conpmedy.
[Clonearns of infgmutional comity, respect
for the ex of forelgn and transns-
tiamal ! sensitivity to the need
of the ifterngtional commereis] aystem for
predigtabibet in the resolution of disputes
¢ [Tor forelgn arbitration], even assem-
ify that & contrury result would be forth-
Soming in 4 domestic context
Mitsubiaki Mators Corp 4T U5, at 624, 106
S5 ut TEGG (198E)

[3-6] The Federsl Arbiteation Act
(“FAA"), specifically & US.C § 3" and 8
UEC § 47 provides this Court with the
general awthorlty to arder compulsory arbd-
tration in Landon and to stay these procesd-
imgs pending the disposition of the London

vty b wol Gf meiee, Che Conet aball make
an order directing the paries w procesd o
arbifruthes ki eccofdamee Wit the e al e
aprrrmend.
This lsnguage reguires an ovidemtiary beasing
wien there b o dispuse ower an agreement o
I.l.‘H.I.ﬂ.I.:.hl.:lIFpnl:u.ﬂ.rl:nl.l.l.'_l bearve ol Barded s
it cowfs W ithe betier of the law where "the
partaes were allamled the opportanity, al which
they ok fall sdvmmiage, exbunistively s bricl
the issoes 0 the district court " Commercy
Park ar DFW Foweport v, Mardias Const, Ca, 729
F.24 134, Ba0 (Sah Chir 1988}, decowd Mloudway v
Hm.ll.fr_r. .H'.:I.I'f;u:lfm Faiduifrrrssd i Weassdlem, Jmr
795 F.2d 1011 1015 m 7 (et Cir. 19860  Soch =
the case here

Page 3 of 1
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arbitration. The Convention on Recognition freightment'Charter Party dated FER 12

and Enforcement of Foreign Arbitral Awards
[FConvention™] also requires Courts to en-
foree any written spresment which provides
arhitration &= the mechamsm o resolve n-
ternational commercial disputes. 9 ULEC,
§ 200, Whether parties shoold generally be
compelled to arbitrate Isvolves & two-step
inquiry. “First, the court must determine
whether the parties agresd to arbitrate the
ispute, |Milmibishi Motors Corp, 473 U5,
mt 625, 106 5.Ct. at 3353, ) [ Than] it must
conslder whether any federal statute or pall-
¢y rendirs the claims nonarbitrable, fd st
628, 106 5.0t ot 3356, RM. Perez £ Ay
e, M v Walsh 060 F2d4 534 53R (Gth
Cir 1992, A Imited inquiry into the vabdity
af artdtrution |8 also appropriste ander the
Copemvention:

{1y s there an agreement o wriling o
arbitrate the dispute .

(2) does the ngreement rrmr.ie fiof, -lﬂ:u-
tration in thes.errlmr_l.rnfu'l:nmm
nignutory;

) does the agresment to NEtieeate urise
ot of & m-mmnmllo[ﬂﬂ Pelptionship;
and

4y is o party lo ﬂw drreement nob an
Ameriean etien’

Secden, fne. @ T‘lt'-r'l'ﬂs'm Mexconar Meripaw
Natl il Cg \Prmiec), 767 F2d 1140, 1144
(ith Cirfl985Y

Ig the e at bar, the Tanker Bills of

Laling Yetween Ergon, Inc., s shippor, and
Jipsy Sun O Company {(“Japsn Sun™), as
Bupadrnee, oo of whish were doted of Born-
gide, Louisians on Moreh 24, 1988, snd one of
whirk was dated ot Bormeide, Lowigiann on
April 27, 1998, provide for arbitration:

I AHBITRATION. Any ond all differ

enced and digputes of wholsosser noturs

ariaing oud of this Bill of Lading chall be
pud b Arfibretion in the City of New York
ar in the City of London, whichever place
is specified in the Charter Party and in
accordonce with the Arhitration elaose
therpin. {Emphasiz added.)

Document 10, Exhibit A. The fuee of each

Tanker Bill of Lading provides that

[ Tha: lh.i.pﬂ'l.EnL = earried wnder and uarsu-

ant to the terms of the Contract of Af-

1908 ai AS PER CHARTER PARTY he
twoen SEACHEM TANEERS LD,
MONROVIA and TINO—EAIUN EaL
SHA as Charterer, and all the ferma whg
soever of the soid Comtroct of Affreigh
MWPM#MWLHA&‘_
tum clwee, cargo lien clouse, and the e
ditions appearing on both sides of this Bg
of Lading Lo apply and the righty
mfr-#rmrﬁﬂmeﬂﬁ i s aliprmient,
Afroighs-

A copy of a Jopira
nay be obtamed from
the Charterer upon re-

quaest. nchelesd
Il The 12, 1993, Tanker Voyage
Charfer between SEACHEM TANE-
\LTD. MONROVIA, LIBERIA and

providen:
8. ARBITRATION Any and all differ
ariztng ouf of this Charter shall be pet bs
orivitration in the City of New York or i
the City of London whichewer place &
specified in Part I of this charter pursuani
to the laws relating to arbitration ther in
fores, before s bomrd of three persons
conasating of ane arbltrator to be ajpoinked
by the Oumer, ons by the Charterer, asd
cne by the twa so chosen, The desision of
any two of the thres on any point or poinis
ghall be final.... (Emphasis added)

Doeument 8, Exhibit B, The same bnguags
iz contained in the February 12, 1098, Tanker
Voyage Charter Party betvwesn JKE and J&
pan Sun. Jfd, Exhibit C. In neither Charter
Party is New York or London designated in
Part | as the place of arbitration. However,
& February 16, 1068, addendum to the Feb-
ranry 12, 1988, Tunker Yoyuge Charter Par-
iy between SEACHEM TANEERS LTD.
MONROVIA, LIBERIA and TEE, spocifies
that “[thhe place of Genernl Avernge and
wrhitration shall be London in scoordumce
with English law," [d, Exhibit B. Plaintff

contends that it did not agree to and had no
natice of the addendum, and therefore sheakd
not have to arbitrate this dispute in London.

=Arhitration should not be denied “unless &
can be said with positive assurance thai @n
arhitration clanse & pot .llqpl,‘ﬂ‘: of an
interpretation which would omer the dispibe




of e, .. ." Doubts as to arbitrbility are
i be resalvesd in fsvor of arbitration.”  (Clis-
tions omitted.) Commerce Park of DFW
Frieport o Mordion Cowatraction Co., 729
Fad B, 458 (Gth ClrItsd)

(711 The Februsry 12 1903, Churter Par-
ty between Seachem Tankers Ltd. and THK
is the only Charter Party expressly refer-
goced oo the faee af the Tanker Bils of
Lading of March 24, 1990 and Apeil 27, 1953,
o which Japan Sun ie the ennsignee. Thoss
Tanker Bils of Lading expressly state on
their fare that “all the terms whatsoever of
the suid Contract of AffreightmentCharter
spply and ... govern the rights of the par-
fies eoncerned in this ahipment™ fd That
wuuld inchade the addendum of Febroary 16,
1998, which designates Landan me the place
of srbitration. Accomdingly, the Court finds
that there & an agreement n wribng Lo
wrhitruts the dispute, and that written agree-
ment i enforeeahle hecsuse it provides (or
arbitrution in the territory of 8 Convention
mignatary, it arises out of a commereial |egal
pelatinpahip, and the parties to the agree-

Having found that an agresment to arhi-
trute existe, the Court now addresses the

mennd inquiry: whether any federal statute

-mmﬂmmam-mm.f

In this case, the plaintiff purticularly cong
umwmm%
will violate COGSA. £

UFoder . [tJ!F.ﬁ.J'l.l.ﬂ! o

Irtdnﬂunﬂjﬂuthq
ute o prechode a v il
dies, or that such & w

s ¢ Shamresom A mericon
B0 U5 477, 458 109 5.0
Ed3d 526 {15%89).

was passed [n 1986 as
ﬁl-ﬂmrhnmnft&l—hmuﬂm
s was part of an international offort to
achieve gniformity and simplicity in hills of
lading used in forelgn trade” (Citations
emitted ) Vimar Segurms ¥ Reaseguros,
24 u MV SKY REEFER 2 Fad 727, T28

JAPAN 5UN OIL CO. LTD. v. MV MAASDUE
Cliin o el P Supys. 981 (R.0OLs 1994)

65

(lst Cir.1986. COGSA spplies to * ‘[epery
bl of lading ... which is evidense of o
contract for the corrisge of goods by ses to
ar from parts of the United States in foreign
trade...." 46 USC § 1300 Jd Charter
parties, without more, are exchuded from
COGEA, but “any bill of lading inswed
under or pursuant 0 & charter party. .. ." is
included within the term “contract of ear-
riage” and “if bills of lnding are jssed n the
case of 4 ship under a charter party, they
shall comply with the tarme of this chapter."
46 US.C. 8§ 1300(b) and 1506, Accordingly,
COGEA applies ex propie pigiors

Illl]'ﬁﬂnl:.ﬂ::pn.rﬁmdm'l:ﬁﬂnnfl-di.q;*
and the charter parties also expressly \
wﬂemmwmﬂmgﬂmﬂwmﬁ;
The Paramount Cluuses of the 4
of Lading stute that the bills of

ahall be governed by, -lndhmre uﬁluh—

Rules™) as
(hgrenter the Hagwe—Vishy
Sontained herein shall be

r o surrender by the

glw“lhlan{d\U{rmmma
af any of his responsihili-
L‘Hibiltuuund!h‘n.e HagueVishy

%‘mﬂ:‘( 10, Exhibit A, Parumount Claase.
Clouses Parumoant of the charter par.
ties relutive to the “lssuance and Terms of
Bille of Lading™ state that the Bills of Lading
“ghall have affect subject to the pooviston of
the Carriage of Goods by the Sea Act of the
United Bistes....™ [d. Exhibits B and O,

Plaintiff contends that enforeement of
claases in the Bille of Lading and Charter
Parties which make arbitration eompulsory
in London will have the effect of diminishing
the shippers' Hability and therefore are null
and void goder 48 USC, § 13088 [“Any
elugae, sovensnt, of agresment in o contract
af currage leasening such Hobility other-
wise than as provided in this chapter shall be
nall and vold and of o effect.”] Thers are
oy Fifth Clreult cases on point.  Both
Hughen Drilling Flwids v MV Luo Fu
Shan, B52 F2d B0 (5ch Clr 1885 and Comk-
lin & Gareett, Lid v MV Finurose, 526
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Fid 1441 {5ch Cir1987), cited by the plain-
T, involve forem selecton clauses, mob arbi-
tration clagees® M Luo Fu Show and
MV Finnrose also both relied on Medusse
Corp. v 55 Ronborp, 877 F&d 200 (24
Clr.1967), a forum selection case from the
Spcond Cireuit which decided that & clause in
the bill of lading. requiring suit to ba brought
in Norway, violsted COGEA. Despite o foot-
note in Mndusss to the contrary,' o fow dis-

N In Nughes Deiffing Fheids v, MV Lao Fig Sha,
E51 F.2d B4D (Sth Cir. 1988} the Fikh Circuln
held that the [orum selection clause in the ndl ol
lading regueiring suid i be Broaght @ The Peo-
ple's Republic of China, the carrier's bome fo-
rurm. brmsened ik carmier s lhilitg and volased
COOSA,  En Conldin & Garmery, Lrd w, MY Finm-
rone, B26 F2d 1441 (Sah Cir)98Th the forem

lq'l.n;Jml.[Iu.lrmiln]ll.i'l-.l.lnl fui = -ﬁ
roneud whipgued [rom England o Floride, B‘:E.u:
providesd thas all dispses were w0 be

Finland whder Finmdsk low, wialsied ©

g »-'.1..;.
& Owr muling doss mal toach N m ol
arbiirastion clagses m bills « ich re-
quire this o be held N\ validity ol

such o chane in e chare L o in & billl of
lating eifnczively |r-£rrlt l. sinch 5 clause
ia o &harker pary. i
mined  Ser r*- ?’;‘m v 55 Lr .l-m-rru:

0 Mheriadle, B Vs (5 D_NY 1988),
appral disgfiis sl of purisdicnion. 72
F"dl;HM 15670, slip opénions 1103, and
cases (Enedy) Mabough the Federal Arbiormtion
Al  im 1928, 43 Sini. HEY, validsied a
AsrEten provision “in amy maritime
vln'ﬁ::.u:l:".!:..l.ru]ddl.ntdmu phrase 1o

ude “hills of lading of waler carriers.” §.

354, enacied in 1935, 49 Simi. 1N)T, made

mo reference o that form of procedure. 1

there be any imconsistency between the ten

orts, presumably the Arbdirstion Act sould

prevadl by virfue of @ reeneciment as positfee
law in 1947, 6] Sian 66%

fnouses Corporadion . 3.5 Ramborg, 377 F.2d
200, 204, o 4 (2d Cir I 9aTh

5. Batw Establiviemeii for Apnciliural Product
Trading v, MV Wesermunde, 838 F2d 1578 (11t
Cizr 18R} ™ |Er||'rr‘:l.||ll'|.lh|.: o B faewm. The
iWasrrmundy bills of lading made o reference o
arlsirmtian.  The Wesemnnoile oo found thai
Smee Esablishmens bhaid not beem given sctual
notice of the arbibramson prowision in the charier
party, and., while the perto bhsd oxprosshy
agreed 1o ODGSA s protectsuns, they had ever
exproesly agreed 1o loerighn srberasion. 538 F.2d
ot ISA2

& Ovpormes Evferproes, fne. o MU Kl Froa,
19E% AMC 140 198% WL 1760 (SDAMY
1980, & di.pﬂn.iu.uhuhl.r bt the (aets asd on
the law.  In MUT Khadit Fros, Mew Jerey corpo-
ratbone sued pursasnt o s bill o |ading wihsich

trict courts and the Eleventh Cireail b
extended Nadissa to srhitration clamses, Spy
pryrnﬂl! Sinte .E.ﬂuﬂuhm‘n!j’nrw
turnl Product Trodieg v MV Wesermsnds
ESR F2d 1576 (11th Cir.1088) * Orpones Ey.
terprises v. MJ Khalij Frost, 1989 AMC
1460, 1988 WL 37660 ( J98EE Y Sid.
erina, e v M.V, </, . 613 F.Bupy

616 (SD.N.Y.1886¢ Lumber #
Shipming o, Shipping AE 464
jrvmmicdial arbsiirmtnn.  The bill of
lacling seferenee 1o may charter pary
but commmion cartiage  The bill of
ladin be used in the eveni of & chares.
4‘:'@- Blled oo The MNew York disrs
K ‘fofind thar COGSA applied and the forsig

clagiee wis mull End vikd btcame

lewscried the slleged Babilkty of the defendanis m

Dthis cane. I w1 1460, The Mew York disnia

comri in Khealii Froil provided s Tour-poaint maiie-
nile for iis decssion:

Firsl, a kwvign arbitraton clmise, libe o for
eign jarisdiciionad clomse, coald limit an Amer
ican plasmntiffs ability 1 endorce effeciively o
carreer’s linhllity and couse ssch pleinilf o
agree o an otherwise unsccepible seitlement
For cuamsple, in sddition 1o wesel copense.
“[ilhe expense alome of obaining (ol
cnmael will amury thel many smaller claims
will be forepome. ™ Seconsd, “the cargn chim-
am will hee latle assarnmce that the arbite-
s willl enforce COGSA.  Mor can bhe be oon-
[dene char the LS. coart (s which the action &
brenigh will cnsure thar the arbirasor wil
cnforce COGSA™ Thinl. “wrbitrason’ decl
sons e rurely esplaned. And courts da et
vacale the arhitrutors’ awards excepi on e3-
treme grounds, msch ss misconduct or mani-
fem disvegard for the low,"” Fourth, sn abi-
tralar W el reguired o apply che established
rules ol evidencs, and may cohsider inadmisse-
blde evidenoe sach s hoarsay. (Criatiom amil:
fexd. )

el Frost, 1989 AMC ai 1481

T. Suderiies, fmc. v, MV, "oy Proma”™, 615 F Sapp
Bld (5. DMLY 19ES), the disirior comrt foand that
|hrm-h:rh.hdrdqu|.u.-1'md.ﬂlr-u'r];hl
had w arbirration by subseguent agreements
it made with the pilnimifl Huwh!m.lﬂ
[acr, the Siderims coun sppesred rebocts o
ud:rﬂmmnfulmnhﬂulm
FensOns lpnhtnlupmlmh
curmpulssry arbitrmson might deprive the carge
corsignes of the right i the action @& e
Unaed Sautes courts, the court quesiione] wheth-
er the arbwirstion clauss & the charier pary
applied w0 the bill of lading and whether the
comsignee bhad notice of the arbitration peovision
where no reference was made o arbitraten @
the bill of lading el In this case, the bl o
lading clesrly relerences. arbitration




Flupp 1814 (WD.Wnsh.1979)" It s to
these eunes thai the plaintff looks for sup-
port in opposing the motion W compel arhi-
gaton. The Court does oot find them per-
sunsivE.
In Bght of the subsequent Ulnited States
Supreme Court decisions® other district
eourts have questioned ™ or Hemited @ many
of the cuses gince [nduiss which hove volded
foreign arbitration clunses because of COG-
A Most recently, the Hoe of cases
apawned by Fndiess was expressly rejectsd
by the First Cireoit in favor of those federal
decisions, including one from this Clreuis,
which have upheld foreign arbitration clauses
in bills of lading sabject to COGEA MY
SKY REEFER, mipra® The First Circult
.qﬂilh#rlﬂnﬁnchﬂlml
COGSA challenge, based om its belief that
“the FAA slone governs the walidity of arbi-

L In Pacific Lumder i Shipping Compary, e, v
Srar Skipprag A5, 284 F Sapp. 1314 (W D Waals
1979), the Court denied & motion [or siay of
:h:pnﬂulrhﬁﬂnn becanss the bills of
Iading were contracts of adbexion.  The evidence
wsshilished theat the shippers had ot Feceived the

111 S0 1522, 103 LEd.2d 622 [1991) enlo

Chryaler-Phymourk, fmc. 473 U5 o4,
Ahis BT LEd.3d 444 (1985) upheldean

the Suprems Count has clearly rejecied
‘mistrust af arbitrator and the arhitration
the haniz for a coart's refusad o
arbitration clazses, | con-
ChsEs Wre imconsmienl

of i Court and do oot

i
|

£
f
|

it
i

JAFAN SUN (ML CO. LTD. v. MV MAASDLIR
Ciie as Bl Fo oy BA1 (LD 1a T904)

% Caompval Crsiee Lies w. Shute, 499 1S, 53-!-.1

67
iration clanses, both foreign amd domestie,
and comsequently removes them from the
grasp of COGREA"™ MYV SKY REEFER, =
F3d at T3l. To reach that decision, the
First Circait first looked to peneral prins-
pies of ststutory analysiss “s leter enacted
siatute generally limits the scope of an eardl-
er pimiute i the teo stautes confliet ..
[and] where two statutes conflict, regurdless
af the priority of ensctment, the specifie stat-
ote ordinerfly controls the peneral®  (Olis- \
tions omitted.) Jd

With respaet to the former canon, the FAA
must be glven priority over [.‘DGE!; J.n._

Similarly the lstter canon

kn.'rdFl'hulﬂr S v MY
AN, 'F'J':I'F!.vl.lﬂl {0V L1980} i
varl calls imin g | judlizind views thar

Eram : invariahly trnd 1o bewsen
u carrier yffahild as to violate Artiche 3H).")
1L g Mecomira Div. Dell Abunsizer [talin

& X Hafmg, TES F.Sapp. 155 (M.D.Fla.

Wessrmmumde court beld when & private
ol carriage incorporsicy COGSA, s in
= i came mt bar, the parties may opressly agree
o wrhitrate dispides in & foreign country Bev-
ing neo e 1o thie trunsaction, and thas forgo
COGSA's protecthon, anly i the paries have
mcties] moclee of the arbitration provisics.
i poted sbove, tle panies mode apecific
reference o the arbitration provison of the
charior parly in the hand-brped moorparatieg
clause of the bill of lading.
Il ui 157

12 Ser. dg. Nissho Pl A, Corp. o W Sea
Bridpe, 1991 AMC 200, 1901 WL IEILIT
(DMLY Ciermag Mikey, B o MY Fopisigde
ran Resfer, 754 Saupp, I2% (D Mass. ] 990k
Tranwlers frederi. Coe v, M Meadifarmanean
See, 1983 AMC I423, TR WL TEII
(RONY.I0ERE bt Sowirh Fesds, fee v M
Mg Manne, 1988 AM.C, 437 (5.D.Ga. | 8]
Midleamid Tar Ddstillon dme v MT Lowos, 382
FSapp. 1310, 1015 (S DAY J9T3L  Mirsuis-
wn Shon Kaishe Ll v M5 Galbwd, 323 F Supp
79, B3=84 (S D.Tew 1971 Kurt Orban Ca. v
55 Clywwesia, 318 F.!'-u.p]:l 1387, 1390
[5.DN.Y. I'97a)

Virmgr Sepipen ¥ Recsspiuroa, 54, « MY SEY
MEEFER 19 FXd 727, T3l (1=t Cir 1904],
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lading that “lessens” the earrier's Hability,
makes no reference o arbitration, or for
that matter, forum selecton clauses, Con-
varsely, the FAA spectfieally validates ar-
bitratian clsises contmined in martime
bifls of lading. Ses & US.C. § 1, 2
Id The MY SKY REEFER court them
delineated p distnetion bebween forum selec-
tion elauses and arbitrution clooses:
“[Thhere was no compelling congressionad
mandate [in forum selection cases] in fwvar
ol giving effect to agresments to litigate
. before foreign tribunale™ [Mibmudinhi Shof
Kmiska Lad :| LT L I"}'nh'ru,, vl § 'I-"Eiupp._

[78,) 83 [ (5.0.Tex.1971 1) =, |ud‘1<qp smaling and performance of the agreement ta

ke a foreipn forum selection SRET
agresment to arbitrate does not o 'ﬁ.
Federal murtufll:nmmth:t.lﬂ-
underlying dispute...." H&Eu-hm-mﬁ
F.Bupp. at B3
MV SKY REEFER, EH.F‘HHP“TRE The
Fhu{"mumﬂunﬁwaﬁ'lﬂmmﬂ:m
were mindfal of Tndted States Supreme
Court decisiong § the strong federal
poliey favaridy ketiration,
A:nm_ urts’ mistrust of foreign
cougtd, & frving force in the [ndussa
count’s “flecision o invalidate  foreign
thuichend-forum cluases, i &n inappropriste
‘ramsideration (o the context of arhitrution,
e Miteubinki Motors, 472 1.5, at 62527,
106 5.Ct =t 3864 (We are “well pust the
timme when judictal suspicion of the desirs-
hilsty of arbitration and of the competence
of arbitral tribunals inhibited the develop-
\ ment of arbitration as an alternative means
afl dispute resolution.™)

\
§ MV SKY REEFER, 29 F.3d at 732

[11] Accordingly, this Court finds that
COGEA does oot preclude enforesment of

I8, In Mivswbodhy Skain Koicha Lid » MS Galfsi
2% FSupp. ™9 (3D Tex 1971 & shepment of
Miencan maice, aded sl & Tesas porl. was
lll:!ulﬁ'l eemtamanated when the CArED Wiks dis-
charged in Japan. The Chaner Party provided
for arblirsibon in London. Plainilf, o Jopaness
concern. argoed thas the ashitrition clagse con-
flictesl wicth COGSA, 48 USC § 15EWE) and
relied heovily on freeliica Corpe v, 55 Sumbory,
37T F.2d 200 (2od Cmr 1%67) and Carbor Biack
Export w. The 55 Mosesa, 254 F2d 97 Sih
Cir, 1958), ot dives, 359 ULS, 180, 7% 8.CL 7140,
3 LEd2d T2 (1999, cases ln whick the court
“doclined 1o enforce an agreement to litigate, in

arbitrate.” Commeroe Park, 729 F2d o 85
quating Prima Point Corp v Flood & Comk-
lim Mfp Co, 358 U.S. 396, 404, 57 S.CL 1800
1806, 18 L.Ed2d 1270 (1907). “|Mistters of
procedural arbitrability, suck ss, inder afiz
whether the request for srbitration was Sme.
by under the arhitration agreement, are for
the arbitrator to decide.” Commercs Pork
TE F2d ot 33, n 5 See aleo Sedeo, 75
Fid at 1151, 8, 2%, Smith Borney Shecraon
fre. v Boome 53 FSupp 1155 18
(N.DTex.1983). Accord Office af Supply
Gov. of Rep. of Korea v New York Navige-
bion Co., Mme, 468 F .24 377, 380 (2d Cir.1972)
{1t in for the arbitrators, not the eourt, o
decide whether a cluim is time-barred by
their agreement”™); Lowry & Co u 55 Le
Mome DTbermils, 253 FSopp, 396 390
(EDNY.1868) "The court having found the
existonce of & valid arbitratbon preovision, all
ovther Bsues, including but not lmited
interpretstion and Emitstions, nre for the
arbitrators and mot the sourt™ ™
Notwithstunding, in granting the mation &
stay, the Cogrt retains its jurisdiction over

the vvemt of a dispsie. in the cours of o forrig
comntry,” 113 FSupp. mi E5. The bfimabisks
Shop Kaisha court grantsd ibe chamerer's me
thom i sty becaase frum selesdan classe &I
fered From arbitratson clagses, the Initer ol whick
bl bwwn pxpresaly endorsed by Congress and
did "mot deprive & federal court of B jurisdic-

don” il

14, Sev also Mz Adoices Corp, 473 S s
gla, 105 5.CL ag 3350 ["There & no reasoh @
nusume wl the omset of the dispuoie Chat miom
tonal arbdrstion will not provide an adequale
mechaninm. )

United States
Page 8 of 16




EAY v ILLINCHE CENTRAL R. CO, 7

Clis s Bl FSagpe. 3849 [0 Ls §¥84)

the dispute and its nuthority to address mat-

jeeordingly, IT 15 ORDERED that the

Motion of the defendant fno Kabom HKaisha
Lid. (Tolgye) (“IKE™) to Compel and to Stay
Litigution pending Arbitration I8 hereby
GRAKNTED.™

New Orleans, Lowisisss this 28 dsy of
Septamber, 19684,

DS at 638, 108 S0 mi 3380 R Peer &
Assoriaier, fac. v Welch, 860 F.2d 2348 (5ch Cir
) Forswie faresariomsl, 54 v Gibda Oif
f.'il.q-ftl:ﬁ. §1% F2d 1017 (Sch Cire 19900 T
feem Alarime Trg & Barpe v North dmerican Tows
g, SO7 F.Id 64% (St Cor 1979

16 In o memorsndum in suppor of TRK's mo-
thon, K5 Lishet sks this Comrt W order cansali-
dutien of the arhitraton proceedings.  The Cowsnt

summary judgment hased on statute of Bmi-
tatinns,
Motion denied.

. Limitstion of Actions &=35(4.1. 12
When plaintiffs may be unaware that

they have been injured, soch as in cases

irvolving medical malpractics, occupational

disease, and other types of latent njuries,

discovery rule applies.

2. Limitation of Actions &=3504.1, 14}

Discovery rule in FELA cnses N\

that statute of Emitations does not rune

plasntiff is not aware of and has nerean

able opportunity to discover critieal afl
injury nnd s caose. Fedﬂﬂ"a;a.“mjm'
Lishility Aet, H,qﬁus_gf,p }

!.Fahﬂﬂhﬂwm.l

Genuaine fact ne to
whether pain employee’s  fret
should have him to seek medical at-

he did soeh that he

wioald hitveds that his injury, name-
ly, Mg msiirama, precluded sommory
j i i employee’s FELA action, based
e te of limitathoms, even though em-
7l :nhvunmfhlnﬂnﬂ'mh:fm
; sction that his feet hurt doe to walking
oo slag in raillvosd ywd. Fodersl Employ-
are’ Lishility Act, § & 46 ULCA § 5

Hlake . Arain. Jr, Benjamin B. Ssunders,
C, Perrin Rome, 11, Davis, Saunders, Arnta
& Rome, Metsiris, LA for plainstiff

WRMGI;IIH_HD“
Ereazealp, Sachse & Wilson, Baton Houge,
LA, for defendant

has no motion o consolidaie before 0. Howes
er, oven Il e had, the "diseriet court i lbmited 1=
enforcing  arbiiration agreesnenés  according o
their termm.” Dl £ Webbh Consz. v, Richardson
Hospital Asurhorey. 23 F2d 145, 150 (5th Cir
|98TH Ser g % USC. B & Accord Baesler w.
Conttrsnlal Gram Ca., 900 F 2 1793, 1159455
{Enbs Cir 1990); Weverhamuser O v, Wener Seas
Shipping Co., 743 F.ld 635, alo=37 (9th Cir
1984}, There ia no provisios in the Tanker Bills
of Lading and Chaner Parties submatred 1o the
Coari ko consolislaied arbitration
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JAPAN SUN OIL CO., LTD., Ploinsiff
LA
THE M/V MAASDUK, ET AL, Defendants

Linied Sasies Disrict Court, Easiern Disiricy of Lowisiana, Sepiember 29, 10my
Chv. A Mo, W-1383

ARBITHATION — 129, Ferelgn Arbitral Awerds Conventloms — 120, Feders)
Arbieradlos Ao —BILLS OF LADING — 1971 Jurbsdiciion of Cantreveryies,

The express incorporation of charter party terms in a B/L satisfies the requare
ment of & writien sgreement o arbitrate, and the terms and policy of (ke
FaA and the Mew York Comventisn valldate agreement to arbitrate
dispuie under a WL in London notwithstnnding objection based on by
prétation of COGSA.

Reporied also al B84 F Supp. 561

Francis A, Courlenny, Jr, Donakd ). Volpi; Jr, and Philip 5 Brooks, §
{Couwrienay, Forstall, ﬂul]hulL. Hunier & lem]_,l'n-r Hnm

- 1 R s TS i o T~ e g

Mawrie [} Yager (Termiberry, Carroll & Yancey) for Wﬂrﬁ , 0

HRobert Taylor Lemon, 11 (Jomes, Walker, Waechier, hﬂl*fﬂmﬂﬂrn
Denegre ) for fine Kaium Koivhe, Lo

Hevrew G, BErgiGam, 13.1.:

The defendant lino Kaiun Kaisha Ltd, Yokyd) (“TKK™) filed 4
Maotion to Compel and 1o Stay Litigathon, ng Arhitration whsh
was submitted on bricfs Hmngmm@r;d memoranda of cowns

ihe exhibits, the record, and the a  jaw, the Court grants 1h
IKE motion for the following ¢

@l;—l
Plaintiff’s cargo %p
the M/ M ] de, Louisiang, allegedly arrived in Yoke
hama, Japan * quantity and contaminated and damaged s
verely.” In this » plaintiff, a corporation with its principal plac
of business in Japan, sued the vessel in rem, and six other defendants
in personam who allegedly are the owners, operators, charterers and
or managers of the Maasdijk. The defendants are all corporation:
organtzed and existing under the laws of unspecified foreign nation

rocess oil, which hind been loaded abauind

JAPAN SUN DL v. MAASDISK 727

16
I this motion, 1 that the applicabie bills of lading and
charter parties milhlunth}nmlm:hn._h opposition

g agd charer parties are vague and unenforceable and
cemment, if ooy, will violate the Carriage of Goods By

: urts. See e 9 US.C §1 ef seq; Shearson/American Express

i v McMahon, 482 U.S. 220, 226 (1987); Mitsubishi Motors Comp. v.

Nigler Chrysler-Plymouth, Ine., 473 U5, 614, 625 (1985); Moses H. Cone
Ademorial Hospital v. Mercury Consinuction Corp., 460 U.S, 1 (1983);
Lounthern Construciors Group v, Dymalectric Co., 2 F3d 606, 610 n.15
i5 Cir. 1993); Hartford Llowd's Insurance Co, v, Teachworth, 898 F.2d
LSK, 1061 (5 Cir. 1990). 9 US.C. §2 provides:

A writlen provision in any maritime transaction . . . to setile by
arbitration a controversy thereafier arising out of such contract
.. shall be valid, irrevocable, and enforceable, save upon such
grounds as cxist at law or in equity for the revocation of any
coniract.
|AJs & matter of federal law, any doubis concerning the scope of
aibitrable issues should be resobved in favor of arbitration. . . " Moses
I Come Memorinl Hospitad, 460 1S, at 24. This is especially true in
agreements alfecting inferstate and foreign commerce.
|Cloncerns of intemational comity, respect for the capacities of
fureign and transnational tribunals, and sensitivity to the need
of the international commercial system for predictability in the
resolution of dispules require that we enforoe the parties’
agreement [for foreign arbitration), even wsuming that a contrary
result would be forthcoming in a domestic context.

Wirnuabishi Motors Corp, 473 ULS, at 629 (1965).

United States
Page 10 of 16
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The Federal Arbitration Act (“FAA™), specifically 9 U.5.C. §3' and
9 USC #4 provides this Court with the general authority to order
compulsory arbitration in London and to stay these proceedings pend.
ing the disposition of the London arbitration. The Convention on
Recognition and Enforcement of Foreign Arbitral Awards ["Conven-
tignn™] aleo requires Courts to énforce any written agreement which
provides arbitration as the mechanism (o resolve intemational commer-
cial disputes. 3 U.5.C. §201. Whether parties should generally be com-
pelled to arbitrate involves o two-step inguiry. “First, the court must
determine whether the parties agreed to arbitrate the dispute. |Mitsubi-
shi Motors Corp., 473 US. at 625) . . . [Then] it must consider whether
any federal statule or policy renders the caims nonarbitrable. Id, a
628." RM. Perez & Assoc., Imc. v, Weich, 960 F2d 534, 538 (3 Cir.
1992). A limited inguiry into the validity of arbitration is also appro-
priate under the Convention:

(1) is there an agreement in writing to arbitrate the dis-
pute . . (

(2) does the agreement provide for arbitration in the g,
tory of a Comvention signitory;

{3} does the agreement to arbitrate anse out of aCommer-
cial legal relationship; and

L 9 USC §3 provides:
If amy st or proceeding be brosght in asy of the ::i Ui ined States upon
amy isswe referable o arbitrslizm unsler an agree vl:'hf:ll Tt succh arbidrsiios,
b comard mn whiich such swil & pending, mpon MI;J il the lssus invnlved
in such sull or proccading is referable 1o ll"d.l | nMneder such an agreciment,
shall on application of one of the panies Nfial o the action untdl such
wibibration has besn haid in acenadanes gith The teims of the agresment, providing
bt the applicant for the stay is not ulg it proceeding with such arbitration
L W USC §4 provides
The Court shall bear the parts
agreement For arbsimadion o |
shall make amorder directi
ik terms of the )
This langisage requlres idemiiary hearing when there s a dispule st a8
agitemenl 1o arbeirace, bud llake courts have mat held destrict oouris 1o the leiter
al the law where “the parties wene afforded the opportumity, af which they | fook
lall advaninpe, exhauastively to brief ibe issues 1o the disdrict o 5 Commenos
Park @ [ Fereport v. Maedées Coned. Co, TH F2d 33, 340 (5 Cir, 19845, accond
Mowheay v, Moseley, Haligarten, Extabvook & Weeden, Inc., 795 F.2d 1111, 11150 7
(1 Cir. 1980), Such is ke case bore.

eing satisfied thal the making of the
b compily therewith s mal an lbsse, the Cour
ries b procesd po arbirstion in accoadance wilk

I 4

JAPAN SUN OIL v. MAASDITK T

726

(4) is a pa ment nol an American citizen?
Sedeo, Inc. v Mexican Nat| Qi Co. (Pemex), 1986
AMC 706, T10-11, 1140, 1144 (5 Cir. 1985).

In the case Tanker Bills of Lading between Ergon, Ine.,
us shipper, Sun Oil Company (“Japan Sun”}, as consignee,
two of whi re dated at Burnside, Louisiana on March 24, 1993,
and ich was dated at Burnside, Louisiana on April 27, 1993,

e itration:

proyid
»3.‘LRBMATIGN.WMHHWJ#MM of whitio-
"%ammﬂhgmrufﬁhﬂﬂafhﬁng:ﬁnﬂhmmﬂrmrm
in the City of New York or in the City of London, whichever
place is specified in the Charter Party and in accordance with the
Arhitration clause therein, {Emphasis added. )

The face of cach Tanker Bill of Lading provides that

[t|he shipment is carried under and pursuant to the terms of the
Contract of AffreightmentCharter Party dated FEB. 12, 1993 at
AS PER CHARTER PARTY hetween SEACHEM TANKERS
LT, MONROVIA and [INO—KATUN KAISHA as Charterer
and all the ferrns whaltsoever of the said Contract of Affreighimeni)
Charter Party including the Arbitralion clause, cargo lien clause, and
the conditions appearing on both sides of this Bill of Lading to
apply and o goven the rights of the parties concerned in this shipment,
A copy of a Contract of Affreighiment/Charfer Party may be ob-
tained from the Shipper or the Charterer upon request ( Emphasis
added. )

Id. The February 12, 1993, Tanker Voyage Charter Party between

SEACHEM TANKERS LTD. MONROVIA, LIBERIA and IKK pro-

vidbes:
24, ARBITRATION Ay anad all differevces and disputes of whatso-
ever mirhare arising oul of this Charter shall be pist o aribiinetion in
the City of New Yaork or in the City of London whichever place
is specified in Part | of this charfer pursuant io the Iiows reliting
o arbitration there in force, before a board of three persons,
consisting of one arbitrator to be appointed by the Owner, one by
the Charterer, and one by the two so chosen. gﬂﬁ%@
two of the three on any point or points shall be e i5
added. ) age 110
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The same language is contained in the February 12, 1993, Tanker
Voyage Charter Party between IKK and Japan Sun, In neither Charler
Party is Mew York or London designaied in Part | as the place of
prbitration. However, a February 16, 1993, addendum (o the February
12, 1993, Tanker Voyage Charter Party between SEACHEM TANK-
ERS LTD. MONROVIA, LIBERIA and KK, specifies that “[i]he
place of General Average and arbitration shall be London in accord-
ance with English law.” Plaintiff contends that it did not agree o and
had no notice of the addendum, and therefore should not have o
arbitrate this dispute in London,

“ Arhitration should not be denied “unless it can be said with positive
assurance that an arbitration clause is not susceptible of an interpreta-
tion which would cover the dispute at issue. . . " Doubts as to arbitrabil-
ity are tov be resolved in fevor of arbitration.” (Citations omitted. )
Commerce Park at DFW Freeport v. Mardion Construction Ca., 729 F.2d
334, 334 (5 Cir. 1984).

The February 12, 1993, Charler Farty hctwm Scachem Tankers

Lid. and IKK is the only Charter Party expressly referenced on the

face of the Tanker Bills of I..adlng of March 24, 1993 and April
1993, to which Japan Sun is the consignee. Those Tanker Hill
Lading expressly state on their face that “all the terms whatsoever
said Contract of Affreightment/Charter Party including the Amﬁn
clmuse | ap-pl.]' and . .. govern the rights of the parties cdn
this ﬂdpmr.'m Thist wnull:l include the addendum n(:H\[unr
1993, which designates London as the place of arbitratiog *;!"““'dmﬁ]?
the Court finds that there s an agreement in M Ao arbitraie the
dispute, and that written agreement is enfo use it provides
for wrbitration in the temitory of a Conve alory, it arises out
of a commercial legal relationship, and hl:")grlm o the agreement
are nol Amcrican citizens.

Having found that an agreement fe exists, the Courl now
addresses the second inguiny: any federal statute or policy

renders the claims nonarbi is case, the plaintiff particularly
contends thit com tion in London will violate COGSA
Under . .. [the FAA], party opposing arbitration carries the
burden of showing that Congress intended in a separate statule o

preclude a waiver of judicial remedies, or that such a waiver of
judicial remedies inherently conflicts with the underlying purposes
of that other statute,

sz JAPAN SUN OIL v. MAASDIIK 731

Rodrigues de Chijas ﬂmm@m Express, Inc., 490 1.8, 477,
443 (1989). i . ' i

"OOGSA was passe as the American ensctment of the
Hague Rules,and was international effort to achieve uniform-
ity and simplicity in_bi lading used in foreign trade.” (Citations
omitted. ) I-"hur ¥ SA v MV Sk Reefer, 1994
AMC 2513, 2515, 39 F.3d 727, 728 (1 Cir. 1994). COGSA applies to
* [e]very hilhof g ... which is evidence of a contract for the
carriage6f good hrﬂ:u. In nrfn:llu parts of the United States in foreign
trade.s,, . S.C. app. §1M0." fd. Charter parties, without more,
ArEs ed from COGSA, but “any bill of lading . . . ssued undeor

i to & charter party, . . ." & imcloded within the term “contract
riage" and “if bills of lading are Bsued in the case of a ship uudl:r
1 party, they shall comply with the terms of this chapter.”
L[S.l." app. §§1301(0) and 1305, Accordingly, CﬂLSﬁippImupmpm
viphare,

In this case, the particular bills of lading and the charter partics
also expressly provide that they shall be poverned by COGSA. The
Paramount Clauses of the Tanker Bills of Lading state that the bills
of lading

shall be governed by, and have elfect subject 1o, the rules contained
in the International Convention for the Unification of Certain
Rules relating to Bills of Lading . . . (hereafter the “Hague Rules™)
as amended . . . (hereafler the Hague-Vishy Rules). Nothing con-
tained herein shall be deemed 1o be either a surrender by the
carrier of any of his righis or immunities or any increase of any
oof his responsibilities or Habilities under the Hague-Visby Rules,

The Clauses Paramount of the charter parties relative (o the “ Issuance
andd Terms of Bills of Lading”™ state that the Bills of Lading “shall have
effect subject to the provision of the Carriage of Goods by the Sea
Act of the United States. .. ."

Plaintill contends that enforcement of clauses in the Bills of Lading
and Charter Parties which make arbitration compulsory in London will
have the effect of diminishing the shippers' liability and therefore are
null and void under 46 US.C, app. §1303(K) |“Any clause, covenant,
or agreement in a contract of carriage . . . lessening such liability other-
wise than as provided in this chapter shall be null and void and of no
effect,”] There are no Filth Circuit cases on point. Both Miiednatates
Fluids v. M{V' Luo Fu Shan, 1988 AMC 2848, 52 FRagern2 dfirl 6
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198R) and Conklin & Gamett, Lid. v. M/V Finnrose, 1988 AMC 318,
826 F.2d 1441 (5 Cir, 1987), cited by the plaintiff, involve forum selec-
tion clauses, not arbitration clauses.’ MJV Luo Fu Shan and MV Finn-
ose also both relied on Indusse Corp. v. 5.8, Ranborg, 1967 AMC 589,
377 F.2d 200 (2 Cir, 1967), a forum selection case from the Second
Circuit which decided that a clause in the bill of lading, requiring suit
1o be brought in Norway, violated COGSA. Despite a footnole in
Indvssa 1o the contrary,’ a few district courts and the Eleventh Circunt
have extended fndissa to arbitration clauses. See gemerally State Estab-
lishment for Agricultiral Product Trading v. MV Wesermunde, 1988
AMC 2328, 838 F.2d 1576 (11 Cir. 1988);' Organes Enterprises v. MJ
Khalij Fros, 1989 AMC 1460 (3.D.N.Y. 1989);* Sideriug, Trc, v. MK

| ||H|||i|-u'£hi.l'h'r1.Fhlqtrv.Hﬂ’lﬂﬁﬂﬂ.!mmmﬂlFﬂlﬂ.ﬁ
Cir. lHLhFﬂh(Whldﬁ:Lﬂ:hmﬂcﬁu:;ﬂm Lnlj:rhiuflt::
irimg wuil 4o be broughi in The People’s Republic of China, the camer

Eﬂ-ﬁmﬂlm garrier's linbility and violated COOSA. In Conkiin & Garreil, Lid
. MV Fiinross, 1988 AMC 318, B26 F2d 1440 (5 Cir, 1987), the fonsm sclection
clamse in n il of lading for o mesry-go-round shipped from England to Florida, wh

prmﬂmqm.u:ldhpm“-:umh:td*dhmmuﬂ:ﬁn.ﬂlw.uh ]
DS A,
i Dulwltqnhnwnluthwqum-uluﬁuuln-d:m_mhl ¥
which reguire this ko be held abrosd. The valldity of such a clause in & 28
ar im & hill of laileng effectively incorporating such a dlause i8 & o
been frequently mistained, Ser Lowey & Coo v, 5.8 Le Maoyne '

2195, 253 F.Supp, 306 (SDUNY, 1965), appeal dirmined for 1

AMOC 720, 372 F.2d 123 (2 Cip, 1967), slip opinioss 1103, s :
the Federn! Arbitration Act sidapbed in 1925, 43 5. BE3, vilidied lmmnllﬂrl;:r
. s [ | “hills

provision “in sny maritime (renssction”, §2, and de! b
aof Indimg of waler carriers” &, COOSA, e ] 3 Sl 1207, made no
reference 1o that farm of procedare. 1f there be,ahy inpdnsistency berween the te
acts, presumably the Arbiiration Ac veould el © wirtug ol il reensctmenl s
positive Low in 1947, &1 Saak 665, ..
fnddea Corporation v, 5.5 Ranborg, 1967 ¢ 359
Cir. 1967

5. Siaie Fntaddishiment for

595, 777 F.2d 2o, 204, 8 41

Trodvmg v ME Wesermunide, 1988 AMO

T3, B3 F2d 1576 (11 Cir, 1 dintingmishabde on its facts. The Wesemsunde
hills of lnding made o i arbitpation, The Wesemmunde coupt Towni
Stade Esiahlishment had i given ectusl notice of the sihibration provision in
Ik charier party, miil, pnﬁnmwlpﬂncnﬂ!ﬁ.pnuﬂun
they hail never expressly tis Forelgn arbitration. 1988 AMC af 1936, B3 F.3

6. (rganes Entefpriies, fnc 1, M Khvarlf Fromr, 159859 AMC 1460 [BOLNY. 1Y), B
JWMmlumm_mm.hwmﬁﬁu.Hﬂ!m
corparatins sued pursssnt o s bl of Bading which prervided fisr London ashsiration.
The hill i Iading made niv reference 10 any charter party bal was only for coms
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Ida Prima, 613 F Supp. 91 @w. L985);" Pacific Lumber & Shipping
Co, v, Star Shipping A/ C 2137, 464 F Supp, 1314 (W.D Wash,
1979).* It is to these it the plaintiff looks for support in opposing
the motion to iration. The Cournt does not find them per-

suasive,
In light Wu United States Supreme Court decisions,”
fa\

g ill of lading form 1o be used in the event of & chariering was not filled

Yiork distnot couwri (and ikt COGEA applied amd the foreigm arbitration
wing mull and vold because it lessened the slleged linbility of the defendants in
cuse. fof, mt 1860 The Mew York distmct coart in Khalyf Frosd provided o four-
m rathonale for s decision:

@ First, a foreign arbitration diasse, fike o foreign jursdicisonal classe, could limii

an American plaintiff's ability 10 enforce effectively o carrier’s lability and cawse
sech plaingiff to agree io am oiberwise unacorpiabie scitilement. For example, &
audition 1o travel expense, “|ifhe expense alome of obiaming [loreign] cownsel will
assune that many amaller claims will be foegone.” Second. “ihe cango claimani
will have litihe assurance thal the arbstraiom will enforoe COCGEA, Nor cam e be
condideni that 1be LS, cmirl in which the aciion is biought will ensare thai ihe
artsiabor will eafosce COGSA," Thied, “arlsdtesion’ dechilons are rarely esplained
Aptl cowris do not vicate the arbstrabors’ awand except on exireme groands, ssch
s mscomduet or manifest disregand (or the biw.” Foarth, an arbitrator is sot
requaired i apply ike established mles of evidence, and may conssder inmfmissabds
evidence such as heamwy. (Chations omitied. |
Khall) Froar, 1989 AMC ar 1463
T In Siderium, dnc. v ALK fda Prima, 610 F.Supp. 916 (S.DUMY. 1985), the distmct
court found that the osmer had relinguished whatever rights i had to arbitration by
suhsequeni sgreaments that it msde with the platnil]. Motsdibsianding that fse, (ke
Sideriug canirl appeancd neluctant lo ofder arbitralion lof 8 sunben of c-specific
reasoms, Apari from it geseral concemn thal compalsery arbitraiton mighi deprive
this cafgin consgnes of (he right 1o bring the action in the Linited States courts, (b
oot qpecsiianed whether the arhstration clause im the charber party applied o ihe
balll i |sding and whether the coasignes had motice of the arbitratsn provision where
mn reference wis msde to athitration n the bill of Inding itsell In this case, ke hill
of |nding clearly references arhitration
B In Parific Lasnivr & Shipping Comparey, dnc, v, Slar Shippimg A8, TIT0 AMO 2137,
404 FSapp. 1304 (W.D'Wash, 1079}, ibe Comnl demied o motion (o stay of sction
pedilimg arbitralsnn because the hillsof |nding were comlracts of sdbesion. The evidence
estah|ished ihat the shippers had not receieed the completed bills of lading umiil afier
the Siar Clipper had sailed, that the "London arbstration clawse’ was imsorted by the
diedenclamt wiibaout discession, and thai the shippers had oo opton o delete the clamses.
?  Comeal Craire Limes v, Shate, 499 LS, 585 190 AMC 1687 (19900} enford »
forim selection claise in o passenged contrael of passge. Mitmhishi Moton Cose
MW“.#H U.l;ll?llm:llphﬁdl %q};
imlernslional csmmserclsl spreement, Hremen v ; ;
I, 1972 AMC 1407 {1972 enfoeced forum selection clused 0@l Ofor G
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other district court have questioned™ or limited" many of the cases
since fndussa which have voided foreign arbitration clauses because of
COGSA, Most recently, the line of cases spawned by Industa was
expresaly rejected by the First Circuit in favor of those federal decisions,
including one from this Circuit, which have upheld foreign arbitration
clauses in bills of lading subject to COGSA. MV Sky Reefer, supra."
The First Circuit upheld a foreign arbitration clause against a COGSA
challenge, based on its belief that “the FAA alone governs the validity
of arbitration clauses, both foreign and domestic, and consequently
removes them from the grasp of COGSA." MV Sky Reefer 1994 AMC

10, Serag Cianes Markenng i v. MV Ecuadonian Recfer, 1991 AMC 142, 1048, 754

FSupp. M, 238 (D M 15490
10§ the Tour reasons sei forib in the MYV Kl Fros and MV lda Prima decisions,
the fimt reason mevely deals with the inconvenience of (he foreign [omm for &n
Amercan plaintifl {» concom that i nod even presend in this case sinoe neither of
the plamtdff is an American conporation], the nesf fwo ressona rellect misirust of
arhitralors and the last reason indicates mistrust af the asbiinatim process. Sisce
Swprame Court ks clearly rejectod sech mistnas) of arbdinsiom and the arbiys
prvccsd ah Bhe badis for @ cosart'® relusal b cnlones ooniiaciasl anbsinntii e
I comclude that the whive cases are inconisient wilh the commands (T
and ik ol prenede sdeguate sappon Bor plasniiils’ posiilon,

Avcowd Fabviva e Tegidon La Bellorn §.4 v ANV Mar, 1993 AMC F

Adn, Anl (TLV.L ) {"Carnad calls inio qeestion esrlier

welection clauses immrably tesd o lesen 8 carriers Eabili s

L")
L Ser g Alucenir D DellAlunioe Foke 5 PA « L aa, 1992 AMC 747,
TaS FSupp. 155 (MDD Fla. 1991}
[TThe Werermumite comrt held when a priva rd ol carrisge IROEfEIch

OORESA, i (e case ) b, he partics agree h artvinate dispaaics

bn n loreign coumiry having no mesus io bom, mned Bhus foago COGEA"
procetsan, only if the pariss hive af the srhitration provision.

Ax nobed] aboree, ihe paries reference o ibe srbibradion provesm

ol the chsrier party in the aling clause of ihe bl of lading

192 AMC an 270, THE F

1L See e, Mimko fwai A

Citrus Mitg B v. MV E

1991 Trinwiern

Supp.
thsl fomam
e Aartcle

AV B flnialge, 199] AMC SO0 {2 M. W)
Reefer. 1991 AMC MM2, 754 Supp. 229 (D Mas
W Mpditcrranees Srar, T08R AMC 489 (S1EN Y
1968y, Mid Sowsh - v, MV Aquis Manine, 1988 AMC 43T (S.D0Ga 1586]);
Miihavial Tar Pismiffers, fac. v, MIT Lofos, 1573 AMC 1924, 1950, 362 FSopp. 1311,
1VES (S.00MY, 1973 Mook Shof Kb Lol v MRS Chalied, 1972 AML 12,
103, 325 F Supp. 19, K-8 (0. Tew 1971 Kot Oram Ca v 5% Clvmienia, 1971
AMC THE, TR1.83, 318 FSupp. 1387, 1790 (5.0 MY, 10,

lWMFmMF.WHM,IHﬂﬂH1LMHFH
TIT, T80 (1 Cir, 1954

O
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Tih

at 254, 29 F3d a1 T3 h that decision, the First Circuit first
looked to general of statutory analysis: “a later enncted
statute genorally scope of an carlier statute if the two statutes
conflict . .. | two statutes conflict, regardless of the priority

fie statute ordinarily controls the general,” (Cita-

to the former canon, the FAA must be given priority
SA in light of the FAA's reenactment in 1947, eleven

% alter OOGEA was passed, Similarly the lalier canon suggests
al the FAA be given effect. Section 3(8) of COGSA, which voids

makes no reference o arbitration, or for that maitter, forum selec-
tion clauses. Converscly, the FAA specifically validates arbitration
clauses contained in maritime bills of lading. See 9 US.C §1, 2

fd. The MV Sky Reefer cournt then delineated a distinciion between
forum selection clauses and arbitration clauses;

“[T]here was no compelling congressional mandate |in forum selec-
fion cases)] in fovor of giving effect o agreements to litigate before
foreign tribunals.” | Mitwebishr Shoji Kaisha Lid. | v. M5 Craling, 1972
AMC [1298], 1303, 323 F.Supp. [79,] 83 [(5.D.Tex. 1971) ~..
[and] unlike a foreign forum selection clause, an agreement o
arbitrate does not deprive a federal court of its jurisdiction over
the underlying dispuie, , . ."
MS Galind, 1972 AMC ot 1303, 323 F Supp, ot 3. M7V Sky Reefer, 1994
AMC at 2522, 29 F3d st 732, The First Circuit and earlier district
courts also were mindiul of the United States Supreme Court decisions
validating the sirong federal policy favoring arbitration

@i any clause in & bill of lading that “lessens”™ the carrier's Hability,

18, In Afivubishl Shod Kaoka LA v M5 Galed, 19721 AMC 1398, 323 FSopp. ™9
(S0 .Tex. 1971}, o shipmend of Mexican matee, losded st o Tesas port, was sllegediy
conliminated when (he cargo was dicharged in Japan. The Chanter Party prosided
fiof arbitraibon in Losdon Plaindifl, & lapaness comern, angued thal ibs asbsiration
claise eomflicted sith CUEGSA, 46 LS. C §EM{R] and relied besvaly on faduasa Camp,
w55 Nanboey, 1907 AMC 559, 377 F2d 200 (2 Cle. 1967) and Cosfon Black Exper
v, The 35 Moarosa, 1958 AMC X35, 254 F 3 297 (5 O 1958), orer. s, 359 UK,
180, 1959 AMC | 327 [ 19549), cases in which the court “declined (o enforce an agreement
i Bitigabe, in (he eveni of a dispuse, in the courts of & foreign conintry. ™ 1972 AMC
wl 1303, 327 FSupp. sl B3 The Minufuahi Shoy Kaisha count granied e chafener’s
mstin b siay because forum selection clauses diflered Tgnite deGtatesms, the
Iiter of which hail beea expressly endorsed by Congress a gudml
comrt of i parisdiction,” [, ﬁg’gé’"‘fﬁ'sﬂ
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American couris’ mistrust of foreign courts, a driving force in
the Indusza court's decision to invalidate foreign choice-of-forum
clauses, is an inappropriate consideration in the context of arbitra-
thon. See Mitmbishi Motors, 473 ULS. al 626-27 (We are “well past
the time when judicial suspicion of the desirability of arbitration
and of the competence of arbitral tribunals inhibited the develop-
ment of arbitration as an alternative means of dispute reso-
lution.™). . . .
K.

Accordingly, this Court finds that COGSA does not preclude en-
forcement of the foreign arbitration clause contained in the Bills of
Lading and that this action should be stayed pemding the outcome of
arbitration.

In the Intter part of its memorandum in opposition (o ihe motion
bo compel arbitration, plaintifi appeals (o principles of fairmess and
equity because plaintiff alleges that the ocean carrier will raise a statuie
of limitations defense to the London arbitration. “[1jn passing upon a
§3 application for a stay while the parties arbitrate, a federal cou
may consider only issues relating to the making and performa
the agreement to arbitrate.” Commence Park, 729 F.2d at 338,
Prima Pairi Corp. v. Flood & Conklin Mfy. Co., 348 U5
(1967}, [ MJatiers of procedural arbitrability, such as, infer
the request for arbitration was timely under the arbitra

are for the arbitrator to decide.” Commerce Park, 7 1 30, n5
See also Sedeo, 1986 AMC at 720, 767 F.2d am 11 A Semith Barmey
Shearson, Tnc, v, Boone, B3R F Supp. 1156, 11 WD Tex. 1993), Ae-
cord, Office of Supply, Gov, of Rep. af K Yok Navigation

O, e, 1973 AMOC 1238, 1242, 469 F
it for the arbitrators, not the court, (o
barred by their agreement™); Lo
1966 AMC 2195, 2199, 253 F.
court having found the exisie
other ssues, including bt
are for the arbitrators the court.")"

Notwithstanding, in ing the motion to stay, the Court retains
its jurisdiction over the dispute and its authority to address matters

(2 Cir. 1972) ({1}
whether a claim is tim-
W 5.8 Le Moyne 1 [berville,
. 399 (S.D.N.Y. 1966) (“The
# valid arbitration provision, all
o interpretation and limitations,

B Sew ol Mombishi Moiors Coga, 473 ULS, at 638 [“Thete b no reasos bo sssme
it ihe outsed of the dispuie thal sniernstional arbiiration will pot prosdde an sdeguate

mischamism. ™}

O
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unresolved through arbitrati ny, once the London proceedings
are concluded.!” Q~
Order
Accordingly, i1 ered that the Motion of the defendant lino
Eaiun Kak ohyo) (“IKK") to Compel and to Stay Litigation
pending n is hereby granted.*

& o
A@mm BURNETT AND MONICA BURNETT, HIS WIFE, Plaintiff

L
A BOTTACUHI 54 DE NAYEGAUTUON, ET AL, Defendaniy

United States District Court, Southern District of Florida, December 7, 1994
Mo, 91-1625-CTV- Highsmith

CONTRACTS — 1M, Warranty of Workmanlike Ferformanoe — INDEMNITY AN
CONTRIFUTION — 3, Stevedory™s Lishility — LONGEHOREMEN'S ACT—
1KY laadrimpdty and Csntribution,

A stevedore owes no warranty of workmanlike service (o company from wihom
il leased o crane, and thay must be dismssed from crame lesor's action
for indemnity as o injured longshoreman's suil agains lessor.

INDEMNITY AND CONTRIBUTION — |L Stevedure’s Linbility —

LONGEHDREMENS ACT — IBY, Indemnity and Coniribuibon — 1924 Violaiben of

Cavermmeni Safety Krgulations — STEVEDMRES — 17, Gevernmesi Safety
Erpulations, (B5HAL

A stevedore’s duty under Oecupational Safety and Healih Act o provide &

safe pace to work applies only 1o its employees, and canmil serve as o

15. See penevally Sfitaabdahi Modors Corpe, 4T3 LS. ot 638, AL Perez & Associares, iac.
v. Welch, S6 P24 534 (5 Cir. 1992); Formahe Felernaronad, $A4. v Gidde 8 Co. af
Timar, WIS Fad 1007 {5 Chr. 199 Totem Marine Tug & Rage v Morth Ameenioan
Tiwirg, 607 F.2d 640 (5 Cir, 1979),

16 Bna memsorsndam in supporl of TKE's maton, K5 Lisbed aske this Coan i onbed
consclidation of (he abitration procecding. The Court has o motion o consollilaie
befoee (1. However, even if 0 had, ihe *detnc cown is Emited 1o enforcng srhitration
agreements socordieg o thedr terma” el £ Webh Connt v, Sichasdvon Mogpral
Amthoniry, B33 F2d (45, 150 {5 Cir. 1087 See e 9 US.C b, Accond Beesier v,
Continental Grain Ca, 90 F23 N9, 119405 (8 Cir. 19905 Weperhanmer Co v
Weaiem Seas Shipping Co, T43 F 20 635, £36-37 (% Cir. 1984). Thgn taeirStatad

:h;:rﬂﬁlﬂl.ﬁ; and Charter Panies subssined 1oibe Eg-aéutmﬁgl



493. UNITED STATES: DISTRICT COURT, EASTERN DISTRICT OF LOU-
ISIANA = 29 Seplember 1994 = Japan Sun O Co,, Lid., v, The
Macasdik, etal * )

Eflects of an vrbitration agreement an judicial procee - Exig-
tence of an arbilralion agreemeni = Arbitrallon agreen In wriling -
Relerence [rom a bill of lading 1o the charier pary = tion of the

MONAL JUMHCIAL DECISIONS

Carriage of Good by Sea Act [COGSA)

|See Part 1.B.2.3,4] /&\

HeLew G. Bermican, D

The defendant line Kolen Kad
Mution 1o Compel and o 50 o pemding Arbiication which
was submitied on bricls. Haoys dered the memoranda of eounsel,
the exlwbits, the recond, a applicable kaw, the Court granis the
IKK muotion for the [ MF reasong

. (Tokya) ("IKK™) filed a

Bachkground

Pi%lilf of rubber process oil, which had been loaded aboard

ik at Burngide, Louisana, allegedly arrived in Yoko-
n “short in quantity and contuminated and domaged se-
this court, plaintilf, a corporation with its principal place
ess in Japan, sued the vessel in rem, and six other delendants
nawm who allegedly are the owners, operators, charterers and/
managers of the Moasdik, The defendants are all corporations

%nrgmizn:li and custing under the laws of unspecificd foreign nations.

Analysis

In this motion, [KK contends that the applicable bills of lading and
charter parties require compulsory arbitration in London. In opposition
to IKK's motion, the plaintiff contends that the arbitration clauses in
the bills of lading and charter parties are vague and unenforceable and
that their enforcement, if any, will violate the Carriage of Goods By
Sea Act ("OOG3A™).

Agrecments to arbitrate are heawly favored and rigorously enforced

by the courts. See eg 9 US.C. §1 ef seq Shearsonidmenican Express

Ine. v. MeMahon, 482 U.S. 2120, 726 (1987); Mitsubishi Motors Corp. w.

-

The text |5 reproduced [rom Amevican Martlime Cases, p. 726 [T [12995]

United States
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