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This matter comes before the CTousg i the Applicatzion cf

LEE €. MOORE CORFPCRATION,
a Pannsylvanip corporaticn,

e mar mar W ma

Varolome Sotlek for Summary Ccr_fim%n grid Enfo-cEmenc of a
Forsign Arbitral Award. Jafe . Lee T. Mocore Corporatieon

{"LCM"), has objected to tha @l‘.ca:i:n gnd Plaintiff, Verolme

Botlakx B.V. ("Verolme"], apl.ed tharsto. Baged upon the

parcies’' submissions, ¢ urz makes its decerminatisn.

Verglme is a corporation with its prinecipal place of
business in the erlancs. Verolme's principal businasz iz ship
. drydecking an ir. LCM is a Feansylvania ccrporation with its
principal ¢ of business in Tulsa, Okishoma. LOM's principal
busine vy the degigrn, enginesring, manufacture and servicing oz
dridld derricks, mascs and related squipment for the petroleum

TIY.

S June 13, 159%0, LM regquested That Verolme provide 2
guatazion for the inscallacion of hydraulic piping for & top drive
on the drilling vessel "Senreoch.” On June 25, 31990, Veroume

transmitted o LCM by telephonic facsimile 2 quotation for the work

'a
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to be perfaormed on "Hsnrecocn at the Verolme siigyvard at Rotterdam
Botlek. The quotation contained the following languase: "Yard's
Ganeril Terms and Conditicns aze Iully applicablzs" and "Orders 2re
only accepted on bise cf the terms and conditicns ai mentioned gn
the reveree side, except when pravicusly assesd otherwise.* The
guotation, hewever, £id not contain the text ¢f anv of :]@en&ral,
Tarms and Conditions printed on the reverse sid aezolme's
atationery. LZM faxed to Verolme a purchase orde: dn‘ < October 1,
=

v Yerolm= =o

198C, which referczed to the guotation t:am:@
M, An agditicnal deascriprion of weork, r& ing to the purchass
order and to Verolme's gquetation, was % by LCM toc Verolme o=x
October 12, 13%0. A@

Verclre worked on Ehe ”3%1:':1" rig from arproximately
Dctober 24, 1250 co ::u:u:lrn':arc) #3. ©On Fovembsr 6, 1550, Veroclme

informed L4 chat cthe i was net in accordance with the

drawines and char extcr umeld Ee required. Cn NHovember 12,
ng =gt

1550, Vergime submidc a further quoctation to LCM datad November

8, 1990, an the erse fide of which wers printed che Genersl

Terms and “"@::u::r.s. Bavagraph 20 of tn=2 Genersl Terms and
Coaditi %ﬁric‘:ed thac

L 4

dispiutes which might ariae from the agresmeac
twean the Contractor and the Principal or from azy
seguent agreements resulting therefzrom shall Bbe
exclusively settlad at the Contracter’'s discrecian,
aichar by a Netherlands court of law having jurziadiction

or by arbitraticn in accorcance wich the Rule of che
Mezharlands Arbicraticn Inscituts.

Paragrash 11.4 also provided chat

[elke Centraccor shall e eantitled to charge Cthe
Principal for all coste ané expenses both in and ocut of

2
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court., :incidental to the ccllaction of any sums
outbstanding ang the intarest pavable thareon. ;

Ekiter the work on tha “Berreoch" rig was compleced, Verolme
gubmected to LCM & final nvolice, whizh was dated Decerber £, 15%0.
LCM made Chree pavments on the Inveice, out as of mid-15921 a

Halapce rermained Suo. On Nevambaer 28, 13951, Varglma z:i;;lzld

arpitraticn proceedings in the Netherlands Arbit ra:‘_un% ute on
thea basis of tha arbitratiecn clause in paragr 20 . The
Necherlands A-bitraticm Inscitute 3appointec an Lfratos, K.W.

. BErevet, in Februsry, L1E5Z. Tne aIdi r.t:r::\@zmizgd Ciat the
place cof the arbicraticn would be cigrdam ans that the

proceedings would be conducted in Eng%

anguaga. LTM gbjected
te arbicraticn Jurisdictien en bazis that there was no
agresment betwean the parties e:::ata their claims It also
gssarced varicus others ﬂ:fer%:.—. regard to the amount claimed bv
Verolme, including dure \&2
werkmanlike manzer. OQ~

on Qctsher X0

ymant and failu-e ¢ crm in a

4]
*ul
1y
H

*&51. the arbic=ator renfered an iatcerim award

in which he ccg #¢ chat he had jurisdiction to hear tke dispute

betwean C Tties, Applying Dutch law, the arbizrater

specifi ys conciuded that the parties had agread to the Ganeral
Ters =2 Condiciong., which =xpressly included the arbitration
cladge’. Following notlice to the partiss, the ardbitratsr conducted

a h#aricg in regerd to the parties’' disputs on August 3, 1953, The
arbicrator rendered a final award on January 19, 19%¢ wharelr hs
avarded co Verolme: (1) NLG 168.804,59, the principal amount dua as
of August 23, 1991, and inrerest at tha Dutch statutecry rate Irom

k!
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Auguet 22, 1991, until the date cf payment; (2) NLG 24.488,10 for
Verolne's reascnatble attorney fees; and (3) FHLG 21.027 for che
casts of arkicracion.

LCHM declined to pay Verclme tha amcunt of the arbitcratcr's

award. As a resulc, Verolme, filed the instanc applicacion,
pursuant to the proviesions of the Coovention on the Re:u*ﬂ{éabn and

Safo-camant ef Foreilign Arbitral Awardas (the *Cao ipn=), a=
incorporaced inco the Federal Arbitration Act, u A. § 201
|{West Supp. 1535), seekiog to confirm and eanfc ‘QE:E arbhirracor's
award against LCM. Verclme specifically y(%?tnta that ths Court
raduce che azhitreter's award co judom ~suant to Oklaboma law
and pursuan: t©c the parties' acrttm ‘22;,1:& te Verolme the lagal
and nonlegai costs =f this :nfc t accion.

LCM, in response te th caction, argues that ths Court

lacks Jurisdiction nvu‘,*!; lme's applicaticn because Cthe

aroitration clauae 1wt satisfy the recuizremant of an
"Bcreemant in 1-':‘::1% fu arcicle II{1) of the Cenvention.' The
Cenvencian defi gresment in writing" as "an artitral clause in

a concracst :E arbitricion agreems=nt, signed by the parties or

contained exchange of letters or telegrams." Convention,

ATT. E Z, reprinted in 9 U.S.C.A. § 201 note {(West Supp. 1985).
aes th

A proceeding *falling under the Convention shall be deemad to
arige undsr the laws and creaties of cthe United Scates,” and
ariginal jurisdiction is in the district covrte. 9 U.S.C.A. § 203
(West Supp. 1555). Tne Convenzicn apgplies if there 18 "an
agseement in writing® iz which the parties underrake to submit
thei= differences to arbitration. Conventcion, art. II(l).

at Varolme cannot offer proof of 2n arbicration clause

3
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that was signec by the partise or contained in an exchange cof
letcers.

Even if the achitratien clause sacisfies che Convencion's
writing regquirement, LCM coantends that the Court shoulé ncnecheless
deny Verolme's application. LCM specifically argues tChat no wvalid
ard binding acreement existed bscween thé parties tc @:rar_e
thelr claims. ccording to LOM, the arbitration l:la.uQ'-t igsue

Wis not & term of the parties’ agresment Decause tthzt of tha

General Terms anc Tonditions was not provided tcd
vune 25, 1390 gquotation. Mormover., LOH azgw \ the azbhbitracion
clause 15 not mucuz2lly binding on the pn:--;\n: hence is ipvalid
under the doctrize of mutuality ol cstual okhligations. In
addizion, LCM argues that the arbitgy 2rd is unenforceabla under
vi@:e: to public policy. cH
specifically contends r.hat%(ﬂ:r‘;inn of the tim= and material
i

cheets involved in the HCQ.;

by LCM under dursss. rding to LCM, zhe arbitrail award, which

the Convention becauss It
=ormed by LCM by Verclma ware sicgned

representi an ag$.=n exaczed from duress, is contrary To public
policy and :h\%..- roaable. Finally, LCM argues that paragraph
11.4 in th ral Terms and Conditicns, which provides for the

recove o E-:tt.: and expenses, 1s unanfosceable acainst LCM as it
WA E part of Ehe parties' agresment.

&f:u reviewing the parties’' submissicons and applicable law,
the Court concludes that it has jurisdiction over this matter. The

Courz finds the arbitration clause at issue satiafies che writing

requirement of the Conventicn even though it was net contained in

United States
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a ‘“signed" doecument &nd even chough the text of it wag not
contcained in Vargima's inizial guotation of June 25, 1990, Th=
Conventicon definicien of “"agrasment in writiang" izmcludeas "sizher

e
AT LTh

[Tl

(1] an arkictral clacse in a contract pr I(2) aes arb
agreement (2) signed by the parties or (b) contained is an exchange

of lactexs or cCalegrams.”

Inc., 16 F.3d 66&, &&£3 (5th Cir.). (emphasis added), Y denied,

116 S.C=. 195 (1994). As the arbitrator found,. t arbitraiion
*

claise wWas contained in the contratc brwﬁeD% parties wnich

consisted of the June 35. 19%0 initial gquot \t: and the October 1

1990 purchase order. Becalse what i3 a Q{ '-= here is an "arbicral

clausa 1o a comtract,"” the gualil ione of an arbicratico

agreement ars not apglicable, éﬂ*gﬁuuﬂ ar apn exchange of
lefters chere-ore ace nNot re | . Thus, bacauge che arbitracion
clavpa was contaizsed an APSicral clacees in a contrac:s,." it

patisfies tha ‘“agre ft~ in writing" requirement undez Cthe

Convention. !

LM e rali upen S : ; .

774 F. Supp @ (3.C.N.¥Y. 1391;, is misplaced. Although tche

arbitraci nt:lause in San Mar, Inc. appeared in a single telex sent
*

trolevm Corporation 5y Sen Mar, Inc,, Tiger Petrolsum
ien, upon recelipt of the telex, sesponded with telexs=s that
ccad the entire contents of the ctelex which had contained che
arbicracion clause. Conseguant.y, Chers was no wWritten agresment
betwean the parties containing an arbitration elause because Tiger

Patraleum Corporzticon refusad o agree to the tarms of che

s
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agreament which had included the arbicration clause. I~ tha
inecans czee, howvever, the Ganeral Tezms and Coanditiens, waisrn
contaized thae arbirraticn clausse at Isgsua, were incorporated oy
raeference &3 & proposed terfw in VeIoirse's initial gustacion. The
rhitzacor found char LM, wichou: mekipg any cbjecticn zo
inclusicn of tha Gensral Tarms né Conditicns. acc*EEjﬁ Lhe
quotation. Upon acceptance of the quotaticn, th Q&j::‘atlnn
clavse became a pa~t of the parties’ agreement !.‘.’i@'iﬁf.’..efﬁ tha
"agresment in writlng® reguirsmenc. ﬁi?i
hs the arbitraction clavse ac issue was \Qee-cnt in writing
and “urisdiccion exists cver Vero me's a%n:ar.l-::, the Court must
conaider ZOCM's other argumentcs rega the enforcemen: of the

arbitration award. In doing so, x&au:t initially notes chat LM

has not challenged Verolme's ity to satiefy the reguiraments

for sesking the enforcement|o he arbitral award. The Conventicn
raquires that the part ing enforcement cf a foreignm arbitral
award (1) file an tion for recognition and enforcament of
tee avard; (2) s v the *duly authenticated original award or a

Sy cercit ..:@y. {3) supply the originzl arbitration agreemant

d copy; and (&) esupply. if appropriata, a

-::nf the award. Conventicn, azt. IV. Since the record

& no challiange ian regard to these rmeguiremeants, the Court
inds cthat Verolme bhae satisfied the Lbasic reguirements =Zor
enforcement of che arpicral award under the Conventicon and has

eazzblighed a prima facie cases of enforcement.

United States
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Eescause Verclme §Las watislied tThe reqiizemen:s of the
Converncion, LM hss the br—den to eptablish the azbrrral award ar
immue a3 izmvalid. As previousgly stated, LCM, in ita reasponse,
arqgues that the arbitral awars shoulsd not be anforced due ta the
absence of a wvalid arcicratzon clause. LOM specifically argues
zhat the arbitration clause was npot a pszt of zae @:"_ES'

agreement &2nd chat LT was igpvalid under thke dogctrine :QH’.’:'—‘EL:L'ET

e azkitral
*

of concractual coblicacions. LM also arguss <hgt
avard should not be enforced becauss it viglat él;: policy.
Similar co LCHM'a no "agreement ln writl @gumnt, the Court
rejectas LCM's argument that ngo valid éxa:;c-n clavuse was in
affect batwean the parties. In his aw che arbicrzror,. applying
Dutch law, concluded that the :::-..é Toe parties' agresment wWere
contained in Verclms's June @3 @‘-’J guotatien, which stated that
che Ganeral Terms and Condi CC)HEIE "fully applicable,. ™ and LCM's
purchasse croer, which Qr!arem:&& Varolme's guotacion. The
azbltrator reasoned such ganeral conditiong f{reguently are
referanced n d@ic and iatergational SantFacts and that if a
parcy does nop(Jfi to agree ta referenced general conditcions, it
wlll cbjec %&hﬂll general conéitionsé. L.<e the azbitrater. the
utes that by placing & oxder with Verclme without

to the Gensral Terms and Conditions, LCM accepted the

ral Terms and Cendirtions, which incloded che arbitzation
clauge. The mere facc thar the text ¢f the GSeneral Terms and
Condiclons was not a part of the guctatlion does not mean LCM did

not agree to the artbitration clauee. As noted by Verolme, Ths

United States
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reqgquirement of deiizitensss iz & Ccontract may De pacisfied by

axXpress refarenlcss ©o &XTernal SoUTrceEs of TEIME. See, 1L E. Allan

Ladd

Faznawooth, wE=t s n EOCTHRCTE. & .28, ac 358
{28%0]) |discussing che recuirement of defizicenesas). Seés gegerglly,
Restatament I(Second) of Contzescts § 33(2] (L881). herefare,
because tha General Terms and Coaditions were u'.c:._

Varolwa's guotation and LY accapted Chosa —eE-mE Wit EcTicn,
the arbitration clause was a parr of the partias! hb.enr. and i1E
cherefare binding upen LLM.C é

Tha Courz alas rejeccs LO¥'a arsum NQ the arbitracion
clauge is net valid under the doctrine : ....a..'l.:l.t:.r of contractual.

obligations. Even if Dutch law wer apply the mutuality of

centractual ckhlications doctrine, étﬂu:t aleo concludes that cthe

C)O

as Conventicn specify cha law to be

applied to the prel vy guestion cof whethar any agreement

axisted b=tween the iegs to foreien arbitration. Genarally,

queagtions of valj and enforceabiliicy of a=z agreement ars

centrolled by fa 1 common law, comprised of genesally accepted

prineciples v:t..q TEct Zavw. GEngfco. pe. v, T. Hakiychi § O=.,
®

ITha Court notes

Bl F.2d B4 (2d Cir. 1987). in the Coust's wiew, LCM's
ATgument construesd a5 challenging the walidity or
enforceabildcy of cthe arbitration clause for the reason chat ic was
never s ted by LCM.

= r, the Court notes that the Convention in Article V coes
riy to asaert that an agreement to arbifrats is not valid
he law which the parties have subjected it or, failing any
aticn thereon, under the law of the country wherse the awazd
made." Convention, art. V. In the instant cese, Dutch law
would be the applicanle law. Under Dutch law, which vas chosen bv
the arbirtractor, a valid arbitration agreement was in affect batween
tne parcies. LCM has =not challengee cthe arbitrator's
interpreataticn of Dutch law. However, even if federal common law
ware to apply, the Court concludes, as stated abeve, tcthat the
pacties reached a velid agresmeant to arbitrate Chair disputes.

all

.-l-
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arbitractics clause complies with the Soctrine.? The arhitraties
clause in paragrapk 20 of the General Terms and Zonditicns does
provide chat all disputes which might ariss from the parcies
sgreemant shall be exclusively sstcled at Verclme's discretion
either by & Necharlands court of law having Jjurlsdicticn or by
arbiceatizso., Lowever, che language in paragragh 20 d £ not
resa=ve the right of Verclme tc cake certain dispures Qﬁ;-t cnce
it has cheosern arbitration. The arbitrat:cn cla Q-us ot coe
whizk requires arbicrazion of LOM's claim %E permitting
Veroime's claims To be seCtled iz cu;:h-&& efore, the Courtc
finds that arbictration clause 1is ly binding upon the

parcies.”®

As to LCM's public policy désn, tha Court finds char LCM

has failed to satisty its r=@®rrjer of establishing duress anc
CoOETTLIoOn. LM mainCalns Verolme snmployvess Chreatensed “or<

stoppages or gtrixes unl signed the cima and material sheets

immecdiately. The & 2. award., however, CcoEs not CEMONATIATE
Ehat aoy such L3 t8 were u=lawful or Izproper. ¥or does it

The Cay tes chat the '-‘LEEt.atement {Secondl of Contracts,
which is 2 ziged of generally i"::;:eu contzdct arinciples,
disavow he Ctype of doctrine of mutuality of conCractual

cbligagigr Yelied upon by LCM. Regtatement (Second) of Conctraces,

=8 regponise, LCM makes a regues: for dieccvery on the
cf the validiey and anforceabil:ty of the arbicraction clause.

However, uv=der the Canventic::, P:acued nga to confirm and aaforce
fu-cign arbictral awards ara ganerally summary proceadings. 3
U.5.C. 4. mﬂwwmt ¥. Baruch-Fostes

oD, , EEE F.2d 334, 335 (5ch Cixr. 1976). The Court concludes chat
LeY has r£ot made =z sufficient showing of why discovery is
necesgary. Therefore. tha Court decline: to sllew LOM to puraus
discovery.

10
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demonscrace tiat LM had no alternative bur to succumb ta the

thregt. In order toc prevail on a duress defense, LM would ba
reguirec To eatablich such factors Egstatement (Second]l of
Contracts § 17511} & cac. b; § 17F x cmca. HMHoreover, the Couzt

notes that the alleged crnreats of Verolme's employeas dié zot oc
during the contract formation. Therefore, the Courz ..canr.: a that

public policy defense does nobt preclude the -n£¢*ff<gét cf Ehe

arbit=ation award.

Lastly, the Coust finde that Verolme 1;<::> gd TO TECOVEr
T

the costs and expenses it incurred in zhe aticn and in the

spforcemant of chis action. Similar ta-atsﬁiz icracicn clause., the
clause providing for the recovery of and expenses was a part
of the Gensral Terms and Enndiré. which was inecerporateé by
reference in Verolme's June 1 0 guctation and was accepted by

LM iz its purchasrs mu% Qetobe= 1, 1550.

Secause the Court isdicrtzeon over this matter, Veroclme
hams satisficd the Ennqnl ior applving for the confirmaticn
and enforcemant foreign arbicral awsrd under che Convention,
ag ilncorpora QQC}n o the Federal Arbicration Act, LOCM has failed to
8 \putden of demconstrating the invalidity of the arbicral

*
any defenses listed in the Convention and Verolme is

sacisfy

en sursuant to the parties' agreemen: to recover costs and

ses, the Court finds Verolm='s application should ba granced.

United States
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IT IS TEEREFORE ORDERED that the Application of Vezolme Botlek
=ar Summary Confirmation anc Enforcement of a Foreisn Arbicral
Award (Docket Entry #1) Z& GRANTED.

17 IS5 FURTHER CRDERED that Plainz:ff, Verclme Bcflek 2 .V., ism
antiz ed tc judgment in the amount =2f the arbisrzaiter's awari and
interestc.

17 I8 FURITHER CRIDERET that Plaintiff, Verolms E.:QLE.*J_, im
antitled, as part cf its judgment, Lo recover i:ts :@'ﬂhlg CoSt s

ADc expanses insurred in grosesuting chis acc

IT IS FUSTEER ORDERZD that the pa.rt-e o confar witch sach
other in cocd faith prisr to September 5" gnd decermine ths
reasonable amount cof costs and exp te be inclucded in the

Ale tc reach an agresment as

judgment. If the parties have b%
=o the reasonsble amcunt of r.:@

the judgment, Plainciff epare and submit co tha CTourt no
later than Septembar %ﬁﬂ- final Jjudgment pursuant ¢o
Cklahoma law, whie apnroved as to form by counaal for
LCM. Howaver, 1 lﬁ;aztiesi aster confarring in goed faith, have
been unable :@ ch an agreament in regard to & reasgonable amountc

cf cosce a:%:;anse:. Plaintiff shall submit to che Court no later

than roer 15, 1955, a motCicn and supporting documantation

xpenges to be included in

=ha isgsve of costs and expenses. Defendant shall then
nd to the moticn no later than September 20, 1355. After the
Court makes a determination of the allowable costs and expenses,
Plaintiff shall prepare and submic to the Court a fipal Jjudgmenc

pursua=t tc Cklaheoma lav, wvhich has besn approved as te form by

p
| &
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counaal for LM,

ENTERED this _ 7 day of Aegust ’..QZEE.E 2(“
ML BURRAGE

13
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