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ORDERED, that the parses ahall fle a
ip otal Local Rule 206 Repart no later
an Uetober 6, 1995

20 ORDERED,

814 NORTH AMERICA EASTBOUND
RATE AGREEMENT, Petitioner,

v,
1 INDUSTRIES, INC., Hespondent.
Cle. A No. 8i-503 55H.

United States [hstmict Court
. DHstrict of Columbis

Aug. I8, 1995

Conference of Ocean coOmMImOn CarTIArs
etitinned to conffrm arbitral sward againat a
hipper and moved for defaalt judgment, and
hipper moved to set aside entry of default
nd to dismiss. The Distriet Court, Stanley

Harris, J., held that: (1) default judgment
a8 pot warranted by shipper’s refusal to
artcipate in arbitation proceeding and [all-
= o fle motlon or answer with court 8
esponse to petiton to confirm: (2) standard
TVEFEIEE Summary jedgment appbed 1o de-
~—minagon of whether service contract was

dy signed; (3} even i arbitrability e
w been logated on the merits before arhi-
trator, court still had to make ndependent
datar af whether there was valled
agt L to arbitrate: amd (4) abippee set-
find agent's signing of santract on it Gehall
oy receiving benafit of fevorabls rafes thers-
mder

Modons for default judpment and to dis-
niss denied; motion tolset axide defandt and
wizton to confirm graotec.

L Federal Civil Procedure =241, 2450

Thoogh decision to sef ssmide entry of
minulc liss within diseretion of rial court

exeErcias of thel dsrrenon entals sonmder-
aton of whether: defaalt was wnllfol; set-
aside would prejudics plaintil; and alleged
defense was meritorious. Fed Rules Clv.
Proc.Ruls 5&c), 28 US.CA

2. Federal Civil Procedurs &=Ei15

Judgment by defanlt 18 Dormally re-

served for a totally unresponsive party.

i Federal Civil Procedure ==244.1, 245

Default judgment wazld nat be entered
ighinst shipper in swt by oosan carriens
conference to conflrm arbdiral sward for
“desdfreight”; shipper’s conduct in refusing
to participate in arbitration and not Ming any
mothon or answer with the court in response
to petition to confirm was not “willful,” in
view of clairn that it was not party to contrast
containing arbitration provision and despite
fact that srbitrator determined that # was
allowed by the contract. onky claim of prejo-
dice by confersnce waa delay 7 entry of
relief, and shipper asserted defense on isfus
af validity of arbitral sward that satinfed
meritoricus defesse standard, though 8 dd
not uitimately preval

See publicarion Words apd Fhrases
for other judicial consrrucons sad def-
|\ Emsans

i. Federal Civil Protedure =2i51.]

In desiding whether-to set axide defanlt
ar default judgment record must be com-
strued in light most favorable to the moving
party.

5 Arhitration &=F5.13.

Cogsie, pot arbdtrators, most declds
whether parties befors therm had valid agree-
ment to arbitrate disputed question, and thas
arhitrator’s conclusions concerning valldity of
contract conimining arbitrstion provision are
not binding.

6. Federal Civil Procedurs #=2444.1

Delay of sstefastion of prevailing plsin-
s claim i inenfMicent to establish preju-
diee {sctor against setting aside defasalt

1. Federal Chvil Frocedurs #&=Z45

[n determining existence of “mentorious
defense.” supportdng settng aside of defsult,
liketihood of succsas (8 not the mesors; pe-
spondent's allegations are maritorious i they
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contadn even & Bt of a sugEgesticon WHAER, if
provesn, wowld sonstitute o somplate defenss
and even brosd and conelusory sllegsSons
e sufficient.

Gee publicabon Words and Phrases

for other judicial constrsctions and det-
{ndtd oo

i. Contracts +=127{d)

Contractual provisions redsing o juns-
diction will be honored 3o long as they are
regsanaiie

4, Artitration =12

There & strong federal policy favaring
srhitration as atermative to the “complics-
Hone of BHgation.”

1. Arblirstion &=73.7(1)

Jodisial review of srbicaton award =
axtremely limited and great deference is ap-
propriale.

1. Arbitration =1L13

Deesspite judicial deference to wrbobration
awards and fact that arbiorator had deter-
mined that respondent was par€y 40 contract
containing arbitration provisoo) Jssoe of
whether contract was validiyagned by re
spondent was & mattarTof-liw for the court,
so that summary juilgment standard applied
and court was precloded from enforcing the
award ongl & (mads the determination as o
validiey of slgning:

12. Federal Civil Procedure =366, 254

In) considering sommary Judgment mo-
tion, all evidence and inferences to be drawn
from £ must be conmidered in light most
favorshle to poamoving party. and summary
judgment cannot be granted U evidence B
such that reasonable jury could reton ver-
dict for nonimoving party. Fed Roles Che.
Proc Rule 56(c), 3 US.CA

3. Arbitration =461

Thers wns no requirement that party
challenging arbitrabisty seek Injunction or
move Lo stay arbitracon befare arbioraton
commanesd, in order o ovoid warrer of de-
fense [n condfirmation secton that dispute waa
not arbitrable

t EUERAL sUPFPLEMENT

4. Federal Civil Procedurs =550

Faderal lbgeton system doss not
qure special jurisdictional | appesran
Foed Rules Civ.Proc.Hule 12(b), 28 TIE(

15, Arbitration ==4f ]

Even if party contesting arbitmation
ooipates in procesdings, it can preserve ar
trabibty ssue for judicisl consideraton
presenting objection to arhitrabibicy ta o
wrbitetor and not thereafter clearly indic
ing wilingneas to forego judictsl review.

16 Arhitration s=d4f.]

Party opposing ‘arbitration did aot sul
mit .I.rhll.l’.lh.i,ﬂ[}' q:l:l'r.inr, to arbitrator, ar :
least made obfecton to arhitrator's jurisdi
ton without subsequent indiestion that it wa
willing tovfdrego jodicial ioguiry, and thu
arbitrability ssue wus preserved for jodis:
tonbideration, even though such party pr
vided arbitration agency with swormn siate
ment from its president demyving eniry int
any agresment binding it to aebitration: fur
thar, aven if arbitrabifty ssue was Htigates
on the mertta before the arhitrator, court b
to make independent determination, in sub
saquent action to confirm decsion, a8 o
whether there was valld agreement to arhi
rata.

17. Contracts =131}

Contractual choice-of-law provisions are
|'_1=1.:.1|._'.' Bonicred.

18 Principal and Agent +=1681)

Even though shipper contended that
agent which signed service contrect with con-
ference of omean common carrisrs Was oot
suthorized to sign on shipper's behalf, ship-
per ratifisd the contract by shipping and
paying freight #Hth kmowledge of draft ver-
sion of contract imposing same Hability as in
final comtract, thersby receiving benefits of
captract’s mare [mworsble rates.

19. Principal and Agent ®=186(1), 18%1)

Eey concarn in determimng whether
pricctpal has ratifled anaothorized act by
agent is princpal's kpowledge of the sct and
subsequent sctions with that kmowledge.
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- Principal and Agent ®=16%1), 171(1)

gfi=ation by prinsipal of unautherized

of agent can be expresssd or tmplied, and

an OCTUT when principal retzins benefits of

ransaction after acquiring ffl knowledge of
sgent's unduthorizad act

#1. Principal and Agent *=166(1)

One who asserts ratification by principal
of unauthorized act of agent must prove that
:.llj_-'}-ipg party acted tpon Ml lmm'lm'ge of
all materinl [acts

2 Principal and Agent *+=1656081, 171(1}
Ciatm by shipper that it did not lomew
gat agent had signed shipper's name s
spracting party Lo sernce contract with
aference of coean common carriers did not
preciude shipper's ractification by shipping
pnder the contract and obtaining its benefita,
where shipper admitted that the agent was
ieg guent {or purposes of arranging shipment
af including fiing of freight rates,
scimowledged that it knew of muitiple eon-
gacts in which agent represented thar ahip-
par and agent were wfilistec and in which
agent signed on behalf of akipper, and adsmt-
i receiving draft of the contract under
ghich shipper would have been jointly and
spverally lisble with the agent for the same
jeadfreight Hability provided in the Enal ver-
AL

11, Principal and Agent $=]65(8)
Hoowledge to support matifcation by
rincipal of unauthorized act of agent may be
howm by evidence either of koowledge or of
from which such knowledge may res.
onably be imputed to the principal

4. Principal and Agent +=18%I)

per ratified agent’s alegedhy onia-
30 pctions in signing on behalf of dhip-
&r o service contract with conferense of
Tan COMmEmon carriers, despite claig that it
d not kmww how the shippingrstes paid
wer the contract compiredts prevading
riff ratss, whers shipper was in the busi-

According to thewJezss Secretary of Siake,
Braston Jemns.“ig8, chasged its name 10 BJI
Indumtrien. Inc., on Febrasry 4, |59

"Service contract @ Sefined m the A2 & e
pntrasi betwesn & shipper and an ocran com-

nésa of impartdng goods and hed history of
prior dealings with the conference and it
received more than 100 bills of lsding con-
taining specific references o the servies con-
tract, which bills were paid

Cindy G. Buys, Jeffrey F. Lawrence, Anne
E. Mickey, Sher & Blackwell, Washington,
DC, far Petitonsr.

Daniel E. Johason. Gary H. Sampliner,
MeKenma & Conea, Washington, DO, for Re-
apondant.

LEINTON
ETANLEY 5 HARRIS, Diatrict Judge.

This matier s before the Court on ped-
doper's petition to confirm the srbitral
sward, petitioner's motion for default judg-
ment, respondent’s counter-motion to set
anide entry af defsult. petitioner's renewed
motion to confirm arbitral sward, and pé-
spondent's moton to dismine. Upon congid-
eradon of the entre resord, the Court\graaks
respondent’s motion o sat aside’ eptoy of
defanlt grants petitioner’s petition, w' con-
firm the arbitrsl award, and“denies the re-
meinng mothone

Bockground

[n this sstion to confirm an arbitral sward,
peticioner Asia Nerth Americs Eassthournd
Rate Agresment ("ANERA") seeks to collect
lquidated demages from respondent BJT In-
dustries \loe. (“BJI™), for & shortfall in the
guanticy of goods that were to be shipped for
Bdl during the period March 24, 1387, w
March 23 1888.' AWERA is o Hong Kong
based conference of ocesn common carviers
pitahlished purssant to the Shipping Act of
1584, 46 USCApp. 1 1701 ot seg (“the
Art”)

In March of 1967, ANERA allegedly en-
tered ints Serviee Contract Mo, 26287 “the
Service Contract™ with BJL a Texas cOrpe-
ration.! The Service Contract was allegedly

meon carmer of coalerence in which the sheprer
mkkr § COMOMENER L0 POV § CEFDNIR mEnd-
mum quanory of cargo over & Bued Beme pervod
and e OCEEn COMIBOn CEITiEr of conlerence
coiETa IS 8 cerialfi fals of fete schedules s well
aa & defined wrvice lewel the COmTACT MW
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sigmed on BJI'e behall by Ere Ko, an em-
ployee of TRC Textile Co., Ltd ("TRC™), &
Tarwanese company. THRC sarves =8 &n
oversean baving agent that has the suthoricy
to find carriers and negodate shipping retss
for BJL. Under the Serviee Contract BJI
agreed to ship and ANEHRA agreed to carry
2 minimum of 150 forty-loot equivalent con-
tainer wgts (“FEUs™ of garments fraom
ports in the Far East to several ports aor
points in the United Statea during the peariod
from Barch 24, 1987, to March 23, 1088
The Serviee Contract further provided that if
BJI falled to ship the minimum guantty of
eargo, them BJT would pay lgquidsted dum-
ages (known as “deadfreight™) in the amount
of $Z450.00 per FEU

On March E, 1588, when the Serviee Con-
tract expired, BJT had shipped only 127506
FEUs: thus, there was a shortfall of 22198
FEUs. In October of 1589, ANERA@otified
BJT that it owed ANERA ESEET.TE in
deadfreight liasbility.? Ia Decesaber of 1389
snd Febriary of 1980, coumssl) for BJI
claimed that TRC was siver suthorized to
bind BJI ta ANy contTarct, and therefars, that
no valld comtract exiited betwesn ANERA
and BJI. On Mareh iE 1993, ANERA de-
manded arbitration ‘porsuant to Articls 17(a)
of the Sendgee Contract, and on March 28
138, BJI notifled AWNERA of its refusal to
submit to arditration' On June 1, 1993, the
Hoag Kong Internatonal Arbitretion Centre
*HELAC™) appointed Robin 5. Peard na ar
hitrutar, The following day, counsel for BJI
wrote to the HEIAC disputing the validity of
the arbitration and the appointment of an
arbitrator, locloded in this correspondence
was & fworn statement. taken in September
of 1992, in which BJT's president stated that

RO FpECEly Proviibona (n the evemt o BeE Pt e
mance on the pat ol either party.” &8 US.C
aop. § 17030T1)

8. The demdfreighi Eabdity was caloudsied as fol-
Bl

Micimusn Chianbey

Commimment 150000 FEUs
- iy 5 12780 I
=  [emdfregha 11395 FEUs.

Af & raie of 3145000 per FEU—I2.450.00 =
22395 —the 1oml desdfreight llabilay eguals
§ 4 AT 7Y

#0 FEDERAL SUPPLEMENT

THC =us not aothorized o @mgn the &
Conoraet on BJTe bebalf BJT did o«
firther submisssons tharpafter

In order to determine the waldity
srbiorstion agresment, the arbitatar o
ered whether TRC had suthority o sig
Service Contrect on behall of BJI, and
mined thar it did. On F'rhru.u-_l,' 2 1
arbibrator wwarded ANERA 33
which BJT did not pay® On April 22
ANERA filed the petition to confire
arperal pward against BJI in this couss
Jums M 1984 rhe Clerk of the Coart en
8 default againdtH)HI]. ANEHRA now re
ita efforfs)woedllect the lguidsted dam

[Racusrn
R T

[1-3] A court may set aside an en
defanlt if good cmsse exists. Fed.R.o
Shfe)l. Although a decision to ast as
eniry of default lies within the diseres
the trial court, the “exercse of that d
tHon entails eonsideraton of whether |
defanlt =ma =illful, (2) & set-aside would
uclize the plaintd?, and () the alleged d
was meritorions” Kesgel v Koy W
Corbbern Trading Co. 627 F2d4 37C
DCClr 1580y (dimdons omdesed):
Jockpom v Hesch 636 F2d B3], 5
(DC.Cir 19800 Morsover, judgment ¢
fault & normally reserved for & “totally
sponsive party” because & resolution o
merits s preferable to a judgzment by da
Jockson, 636 F2d st 836; Pulliam o
Ptz 4TE F.2d 535, 838 (D.C.Cir.1973);
Livermore Corp v Aklisngeaeilacha? C
der Lorpfe, 452 F.2d 889, 691 (D.C.Cir
o the present case, once the thres foct

& Arccle [Ta) siades “Taloy and all dspuis
g cufl of or in conneevien with this Co
anchading aay fxlbure by the Shipper 1o pas
the Agreement to perform s requared here
thall be resnlved by arbicanon i Hong K
such other place as the pasises to the dispu
Enemually agres.”

8. This amouni consmsts ol §54.Ba7.T5 lor
freighs liability (mupras oobe &), 323403
iserean chereon, §14.293 32 for ANERA'S
and [1.522.83 for the arbiomor's fes
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ailifaknens, prefudice. and the presence of a

storious delense are weighed, i becomes

that = defsult judgment should not be
gotered aguinst BT

A Wilfulness
[4.5] BJI contands that it did not recade
the Clerk's notlee of entry of defsult or AN-
ERA's moton for defaalt judgment antdl af-
par BJTs counsel discovered on August 11,
jirod, that thess documents were on fle with
the Court. BJI further contends that its
jmtal fahore to particpate in this Courts
procoodings was due to its good faith belief
that it was not & party to the Service Con-
gact. ANERA however, argues that BJI
has besen unresponaive throughout this aetion
by refusing to partisipsts in the srbitradon
procesding, and by pot fling any moton or
gnewer with the Court o response to the
petithon o confirm the arbitral swsrd. In
ing whether to set sxide a defaslt or
qanlt judgment, the record must be con-
srued (o the light most favorable two the
moving party. Jocksosm 636 Fld at 336
Applying this standard of review, the Court
fnds that BITs condnct doss not rise to the
eved of “wnllful™ behavior contemplated by
Keegel BSee Keapel 827 F2d4 at 3TL
ANERA also argues that becaose the arhi-
trator had determined that BJI w=s bound
by the Service Contract, including the agree-
ment to arbitrate, BJT could not in good fwith
PRI u.n.nu:pnn.lj:l.': Lo the pebfon 5 son-
firm the arbitrsl award The Court dis-
agreen. [t is established that the eourta, not
arbitrators, must decide whether the parties
before them had a valild agreement to arbd-
trate the dispute in queston. AT & T Tegn-
splogies, fne v Communisations Workers of
dmerica, 475 US. 643, 64740, J09 Q00
5 141819, 80 L Ed4d2d cdf (1886):, Ma-
tional RR Possenger Corp e\Fodton &
Mains Corp, 850 F24 758 &8 (DC.Cin
1588 Weatherly Collophowses Portnery o
Husber T3 F Supp <198, 321 (D.D.C188E)
Thus, the arbitrator's \conelusions. concerning
the wvalidity of the ‘Service Contract are not
binding. Maoreover, counsel for BJI moved

& Spocifically, B sssern the the cours are
prechited from endorcang foreuggn artvrsl awards
witherur 8 valid wrines spreemest o arbirwe
berwesn the parmes, and thar the arbioubidity

to et mabde the entry of default on Augant
=8, 199, appreximately four months after
the petition to confirm the arbioal wward
wal fled. Despite s somewhat tardy ap-
pearance. BJI cannot be considered o “totally
inrsaponatve party.” Sed Socksom, 838 F.2d
at B36. As a result the willfulness fsetor
O el |'.nn.1.'|_:r agaihst an entry of a defaalt
judgment.

B. Prerudios to the Fritbioner

[6] ANERA coniencs that seting maide
the defsult will esuse i to sulfer prejudics by
delaying the eniry of relief and an gward of
attorneys’ fees in it fwvor. However, the
delay of satiafsetion of & prevailing plainef®s
claim i insoffisent to establish prejudics
Keepel 62T F24 at 374 An & result this
factor weighs in favor of BuJI.

C Memiomous Defenae

[7] In determining the exdstence sol\d
mertorious deflenss, likelihood of sufches S
not the measure. [d A respondent’Sallega-
tions are meritoriows i they cofitaln “even a
hint of & suggestion” which A proven, woold
constitute A complete defanse), [d (citations
prpattad). Even broad asd u!rDrJ.u.lar}' I.l.lq].—
toms mest the mersiorons defenss eriterion
for setting aside(the\defaolt. fd In tha
present case ohesausd BJ] elected not to
submit to aristradon. the arbitrator was not
presented with the alleged facts and evidence
now bEfprethis Court. BJI contends that iv
has defensés avalsble to it under Ardcle LI
fnd Ardele V of the UM, Conventian on the
Recognition and Enforcement of Foreign Ar-
bitral Awards ™he Comvention™? o
USCA mote § B01. BJI forther contands
that ANERA had a history of conbracting
darpctly with TRC for BJT's shipments, and
thiut it mever received o copy of the Servies
Lontract or correspondencs relsting o it un-
gl sfter the contract had expired. Thersfors,
BIl's deferse on the isue of the wvalidity of
the arbitral sward saciafles the “hint of a
suggeation” standard, eves if BJ] eventually
loses oo the merits. Taken together, ithe

JUESKIDN COnsisEies s Eference oot oo
templassd by or oot falling within the terms of
e submesgion o arbitacon.”’ ¥ U.S.C.A nots
§ 101
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Salenes of conmlderafions wwgha Lgninst an
entry of judgment by defsult Ascordingty.
the moton to sat aside the entry of defsult =
granted,

I Jurtsdiction

[8] Befors sddressing the merita of the
confirmation sction, the Court must deter-
mine whether personal jurisdiction s proper
in this Court. Contactusl provizgons relst-
ing o jursdietion =il be hopored as kong &
they are reascpable. Sea Nalonal Equrp
Remfal [id = Szukheni 375 U5, 310, 315,
84 S0 411, 414, 11 LEd2d 354 (15840
ANERA saseris that onder Artiele 170h) of
the Service Contract, BJ] expressly consent-
od to an exerciss of personal jurisdiction by
the Dhistrict Court for the District of Colum-
bis in &y action to enforee an artital dec-
gion,! BJI has not challenged the resson-
ghleness of the jurisGicton clagss, but rather
moves L disrnss pursusnt o Fed BOC P
I2(bM2) on the ground that the/slmsss, &
imealid becmase BJI in not a paxty o the
Servies Contract As will be démsonstraied,
BJI i= & party to the Sarviée Confract; ithus,
the partes’ consent to the jurdiction of this
Court &= wabd. Accordingly, respondent's
motion o disminefs-dinied.

[, Validily o the Contract

ANEBA moves to confirmm the arbdtsal
sward ob the grousds that: (1) the arbitrs-
tor's coetgion that BJL wms a party to the
Serfice Contract is entitled to preciusive of-
feet: "(2) BJ] ratifled the Service Contract by
siipping under it and receiving benefts; and
i3] TRC had apparent suthority to algn the
Serviee Contract on BJI's behalf

A Standard of Rewieaw

[8=11] Thers & a g federal pnhcj'
{avoring arbitration sa sn aiternativs to the
“eoroplicationn of Bdgetion.” Deris v Chevy
Chose Fin. 687 F24 160, 184 (D.C.Ci= 1881)
(quoting Wilks v Swam, 346 1.5, 427, 430, ™4
S0Cu 182 184 S8 L.Ed 168 (1953)). As a
result, fudicial review af an srbitraton seward

7. Aroele 17(h) mmes “ihe partes heren e3-
pressly consent snd agres that the Unnsd Sooes
Dirmier Cown for the Demrict of Columbes has
personal purssdicton over esch of them i any

il FEDEEAL SUPFLEMENT

s exrtremedy Omoted, Sonuih 6 Fresootl
& Turbm 245 F2d 1178, 1178 (D.C
18681), and pgreat defereses I appropr
ANERA argoes that the award must b=
firmed onless ome of the specifled gros
for reflasing to recogmize or enforee & for
arbitral swerd exsta. 9 US.CA pote §
However, Artele IT of the Convention st
that the wrbiral agresment is o be in v
ing and signed by the parties or containg
an exchange of letters or telegrams
Because the issoes before the Coart i wh
er the Sarvies Contract validly was asig
the Court is preciuded from enforcing
pward unti] ¢ makes this determination
matter of low. “Thos, the standard pover
sunmary judgment applies here.  CF D
86T F 2d at 160 (applylng sumssary judgm
gtancard (n an artion to vaeste an arbitra
award where the arbitrability of a partic
insue was disputed).

[12] Summary judgment may be gra
aply if the pleadings and evidence “show
thare i3 no genuine issue &5 Lo any mab
fact nnd that the moving party is entithed
judgment a8 & matier of law." Fed B.C
g6icl. lo considering a summary judgr
motion, &ll evidence and the inferences ¢
drasn from E mamst be considered in &
mast fpvorable to the nonmoving party
Mairuakifa Elac ndus Co v Zemith R
Corp, 476 US. 574, 588, 106 B.Ce 1348, I
88 L.Ed2d 538 (1986). Bummary judgr
caanot be grasted “if the evidence is
that a remsonable jury sould return & ver
for the nonmoving party. Anderson o
erty Lobby, M'me ATT US 242 247, 106 £
2506, 2510, 91 L.Ed2d 202 (1566)

B Preclerive Effect of Arstrator's [
Hiom

[13, 14] As discussed supre & 18
setiad that only & court may determine
finakity whether partes bave entered
valid agreement to arhitrate. Sed AT
Teckmologiea 4756 U 5. at 64745, 106 5.0
1418-1% Nohionol RR FPossenper ©
B50 F2d st TB% Weatherly Cellaphor

wcmon o enforce an aftioeOon decimion &

harreunier ::lm.n‘f'rﬂ.h WAl AEY oLher
hawing furisdiction.™

age b o
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F.Supp. st 321. ANERA argues, howey-
¢ BJ1 was obligated to file a motion to
iy Lhe arbitradon before the proceedings
wok place, and that BJT's fallure o Sle such
5 mation acts &8 & waiver to any defense in o
gopfirmation action. This argument is un-
, There i8 po procedure ander
glatutory ar deckional law that requires a
ceallenging arbitrability to seek an in-
wredon before the arbitaton commenses,
or suffler the persalty of a waiver® Local 719,
American Bokery & Confectionery Workers
of Americs © Nagional Biscuit Co, §T8 F 24
g18, 921 (Bd CirlBsT). Furthermoare, the
fadarnl litigation system doss not require
in] jurtsdietionsl appesranees. | Fad
CivP. 1Xb). Thus, BJI has not wuived its
pight to contest arbitral furisdiction in & judi-
gal forem.
[15 16] ANERA further cootends that
submitted o arbitaton by providing
with a sworn statesment from BJl's
president, and therefore has already litigaced
the merits of the srbitrabilicy dispute. Even
f the party contesting wrbitrstion partics-
nates in the procsedings it can preserve the
groftrability issus for judidal comsiderstion
by presenting “its objection to arbitrability wo
the arbitratar and not thereafter clearly
midicate it willingness to forege judicis] re-
view." Dawiz 667 F2d at 167-88 (guoting
Local 710, ¥T8 F2d sz 5EI).

Here, ANERA recefved a letter from BT
poirissl on Mareh 26, 1980, stating that “[wie
cEn mot submit to srtatration = will

‘end our interests in court™ On June 2
1#58, after an artitrator had been appointed,
munsel for BJI wrote to HEIAC stating
{mly client has requestsd [ inform al par-
tes they are oot agreeing to submit 16 arbé

aa they have not entered i amy

t which hinda them. "4 eopy of

that letter wus foremrded to, the wrhitratar,
Coupled with BIT's lack &f purticpation in
8, Muoreswsr, the federnl palicy leoring woluniars
commercial artifmation s Federnl Arbitasion

hee, 8 USC. 6 118, weuld be undermened by
making “icersaisl judicisl sty mandsoey,
when he poamibllityexies ther & ... dsps can
be semled wilioot any use of the couns =

Locad TIV, 378 Fld st 911-11; e airo Do

44T Flid sy 188 (norng thet & role requirisg

parties dusputing wrbitrability to eek mieriocw
Lafy Pevieh Fagnn foater llEgasias)

the artiradon procesdings theresfter, theas
statements demonstrate that BJT did not
submit the arbitrabllity queston to the arbi-
rator, or &t least made an chjecton to the
arbitrators jurisdistion without a subsequent
indication that it was w=illing o forego judi-
gial inguiry. Ewven i the arhitrability [sass
has bean Gtigated on the merits, ss ANERA
argaes, the Court muost make sn ndependent
determination of whether thers was a valid
igreament to artitrale 15 any scbesguent
action to oconfirm the srbitrator's decisdon
See Mobil Ohl v Local 8=T88 (HL Chem &
Atomvie Workers Mntl Umion 600 F2d4 T2
{lst Cir.18T8). Ascordingly, the Court pro-
seeds to the merits of the retiflcstion issue

. Roljfcation

[17] The Service Contruct provides that
Hong Eong law shall govern the contrast
“Under American low, contactual chaice-of-
law provisions are usually honored™ Mia-
nonich = Costa Crociers, Spd G6d\ F 34
82, TT (D.C.Cir1992). However Cbecsnse
the validity of the Service Coptract is the
contral bewme in thin case, BJT Mas drgued
that Texas law should spphy‘becsuss BJT wus
doing business in Terss. Becauss ANERA
helisves the resplt wnll be the same n sither
jurisdietion, the Cogrt spplies Texas law in
resalving this mattss

[18-21] “\ANERA contends that BJT rati-
flad the 'Sarvies Contract by shipping undes
it apd.paying the freignt Chereby recerning
the benpfitn af the comtrasts lower rates
“The key comncern in delarmining whether &
principal has ratifed an unasthorised act by
an agent ls the principal's mowledge of the
act and subsequent sctions with thet lmowl
pdge."? Wiyott n MoGrepor, 856 3W.2d &
13 (TexCiAppl1983) (dtng Load Tile Ca
of Dellox v. F.M. Stigler, Inc, 809 8W2d
T84, 756 (Tex 129807, Ratifieation can be ex-

9, Becauss the parties dispuis whether TRC hasd
the amthority o sign the Servics Comtmer on
behalf of BIT, the Court will verw Bis e i Lbe
Ligh st Bvnrmble o the respondens. amd as
mime orpuends char TREC was not suthorized o
star oga tee Servics Commao on B0 behal
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pressed or mpled. Jd (citadon omitted).
It ean comir when the princpal ret@ing the
bapefits of & transaction after acquiring fall
knowiedge of the agent's srauthorized aet
fd (citing Lend Title 608 S'W.2d at 756);
Methodid Hospe of Dallos v Corporole
Communicalors, [ac, 806 ZW2d 579, 852
Tex.CtApp.1991) {dtdng Lond Titls &09
5.W.ad st T56). Ome who asserts matification
must prove that the ratfying party acted
upon full knowledge of all material facta
Land Titla Co, 608 5. W.2d at 756-57.

[22] BJT argues that it did not have full
kmowiedge of the material facts relating
the Service Coatract, and therefors, it could
oot have ratified the contract. [n support of
this argument, BJT claims that it did oot
imow that TRC had signed BJT's name as
the contrasting party. The Court finds this
ArFUmEnt unpersussve. As discassed mepr
the moving party need only show that \the
principal had knowledge of the material facts.
Hers, BJI adrmits that TRC was fta agent for
the purpose of arrunging shipment of goods
including the fixing of froight matea, BJI
also acknowledges that i eew of moltipie
contracts in which TRC representod that BJI
and TRC were aflisted and in wideh TRC
gigned on behal af BJT.

More importantly, BJ] sdmits that it re-
ceived & cop¥ of the first version of the
Service Contract in which BJ] was lsted aa
fin affiliste, and TRC represented that it was
sgthorized to sign on behalf of BJT.¥ [nder
thit contract, BJT also would have been snti-
tled to ship cargo at the contract rates and
woiild have besn Babls for deadfreight. Arti-
el § of the firet versdon af the Service Con-
mract unambiguously provides that

0. Arbcle | of the Servies Comrast dales The
term "Shdpper” means the enory Egning Wis Coo-
tract and alfflistenwobsidiaries named an the ikg-
nature page bereol The person signing this
Canrsst an bebwll of the Shipper warranm ard
represents that be has anthorioy o enter ineo this
Contracs on behall of the Shipper and (s wfi-
seevrubsidiaries listed on the sigranse page

11. Eﬂﬁdﬂjl&nidldmmwm
equivocal acts o indicate thar it conssdered itaelf
o be a party to the Service Consracy.  Howewer,
becaime BJT would have been llable far dendir-

4 FEDERAL SUPPLEMENT

[Tl Heu of all camages, which are di-
to caleulste, desdfreight shall be ass
as follows:
(i} If the “Shipper” [defined ruprs
12 as the contract signatory and its
intes] fails to tender the Minimum 1
ity LCommitment specified in Aps
A to this Contract, the Agresment
ERA] shall invoice the Shipper an
Shipper agrees w pay deficlc charg
the diferepce betwesn the guant
cargo actuslly shipped snd the Min:
Quantity Comsmiement at the owe
rate, specifled 5 Appendix A ($245
Bas Exhibit/q s Eﬂlpﬂ]ndrﬂt'ﬁ. Ungu-
Pettoner's Hengwad Motion To Confirn
bitral dward, Thus, under the draft ve
of tsrSeryice Contract which BJT beliey
bein effect. BJT would have been jointd
severilly lishle with TRC for Hquidated
agea for any shortfall Beesnss BT r
and’ obligations, inchuding deadfreight N
ty, wonkd kave been the same under bat!
draft version of the sontract and the
contract, and BJ] had sctoal knowleds
ths d:ld.ﬁ'ﬂ.g:h.t provision tn the draft
slon, BJI had imewledge of the material
of the Service Contract™ Cf Kasl Ho
Co. u Thoraineph 39 F3d 1293, 1263
Cir 1584} (priocipal found to have
contract where it koew of the substan:
the coniract if oot the details).

[}, 24] Finally, BJ] contends i did
kmow it waa receiving besefits from the
vice Cootract; specifically, BJT claims ir
pot koow how the shipping rates it
under serviee comtracts with ANERA
pared to the prevaling teiff s Ho
ar, “the lknowledge to support mtdfic
may be shown by evidence either of ko
edge or {acts from which soch knowl
may reasonably be imputed to the prind)
Wiyotd, 858 SW.2d ot 13 (dtations amitte

eight under both versions of the cemorc

fice il Py ler ikipenents unde
Service Contract ame uheguivocal acts not su
o other imierprecaisons.

1L  Bfl cies an (883 Texns Sopresme Cour
o support the propossion the reificasorn
quitres sctusl kocwiedge of the mmiertsl |
Sor Beesr v, Msdlock 27 Tex 130, 124
iB41L Althoagh the case vageely refers o
rule of lew, the recent Wyar dechiion des
wiralen thal ml.'l'u'lh‘.l# can be imlerred Eran
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COMSAT CORP. v. FINSHIPYARDS S.AM. =15
Cha s ™00 F.Baapp. 313 [DDUC. | #95)

Hn:fr_a, 2 & Hong Eong hesed sonfersnes of
cammon carriers that offers bulk rates
o in exchange for high volime com-
g The record shows thet BJT is in
e DURLRERS of fmportng goods and has &
y of prior dealings with ANERA
plareoves, under the Service Contract more
g one handred bills of lading containing
¢ references to “ANERA Service Con-
pact Na. MEET ar "ANERA Service Con-
gact E.T. No, 26287 were received by
RIL” These bills of lading also showed BJL,
nmﬁubeBrmnn_lndTHEntbe
gasignes or notify party, and the bills wers
pidh}'BJ'Im'C'u.'u Braxton Taken to-
pecber, these facta demonstrate that BJI
e, o in the exercss of reascnable obser.
yadion, should have lmown, that it was bene-
#ing from the Bervies Comtract Thus, even
whes viewsd in the Hgnt most favorabls to
BJI, ratificstion ia inferred from BITs ae-
in shipping under the Servies Contract
recaiving the benafit of iis more fwvar-
shle mtes® Accordingly, ANERA' petiton
o confirm the arbitral sward s granted in
the amount of §54 388.01, plus intersst from
the date of the arbitral sward to the date of
the entry of jodgment.™

Comclusion

For the seasoms stated above, the Court
denies S NERA's motion for default judg-
ment, grants BJTs motion to set aside entry
o defsult, and denies BJT» motion to dis-
miss. The Court Ands thet there is no geou-
ine izsue of materis] fact in dispute and that
ANEERA is entitled to judgment &s & matter
of lyw, and, sccordingly, gramts ANERAR

petitinn to conffrm the arbital sward An
ﬂtﬂrﬁr accompaniss this Opinon.
ma well Ses Wiyvar 155 5W 14 st

1K

13. Onher refsrences Encluds “ANERA 5T Mo
14237, "Service Conoecy Moo 181877 or
“ANARTIE2 "

14, Iz view of the finding of Emplied rediicacon,
the Comry does pew vemch the lsue of spparem
P 1,

13 Under Hong Kong lre. interest b © scoroe

on aa arbimeboaward wodl i@ s pald A nem
directad 1o be paid by an swurd shall, unless che

OROER

For the ressons stated in the seeompany-
ing Opinios, it hersby i8

ORDERED, thst pettioner's moton for
defsult judgment is denied. It hereby far-
thar is

ORDERED, that respondent’s motion to
set agide the antry of defsult is granted. Ii
hereby further is

ORDERED, that respondent's motos to
dismiss is demied. [t bereby farther i

ORDERED, that petitoner's petiton to
confirm the arbibal awmrd in granted, and
that judgment |8 entered for the pettioner in
the amount of $4.388.01. It bereby farther
is

ORDERED, that within 14 days of ths
date of this Order, the partes shall submit
supplemantal briefs on the spproprists intes-
ast rete {uniess agreement can be resched on
this question)

50 ORDERED.

COMSAT CORPORATION, Plaintiff,

w,

FINSHIFYARDS SAM.,
et al, Defendants

Civ. Moo S4-01685 PLF.

infed States Dhstrict Court
Dhistriet of Columbis

Sept. 15, 1996

Ampriean saiellite felescomeswonications
provider (COMSAT) sued Republic of Zalre

rward otberwise directs, caTy Oberest a8 fromn
the dawe of the sward and i the same rwe & &
judgrenr debt’ Hong Kong Arbitrscion Ordi-
nancs. Chapter 341, Seczion 17, ANERA sssermy
that the spplicable rwie @ the T9% prme raie
published in the 'Wall Street Jowmal op Sepiem-
ber 7, 1994, Howsver, becsuss the rais af leter-
el o 8 Cjiadpment debi” (s not clewr, the Court
will peed sddivionsl brieh fom the parves w1
resctve this lense (usless, of cowse, e parties
wre abile to resch agreement on the aerrow—and
sole remmining=—estionl.
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..thﬂ{_q_‘}ﬂf_,fub oY il - SR S

ANERA FILED
L
wiITED s§TATES pIstRicr comr  FILED UNITED STATES DISTRICT EGURT
FoR THE DIETRICT OF COLUMBIA FOR THE OISTRICT QP COLAMATA MG 73 #E
ASIA MORTH AMERICA EASTBOUND { N tq o ASTA HOBRTH AMERICK EASTEO ' mﬁlumsmﬂu gl
RATE AGREEHENT, ; Eﬂ'&smwn RATE AGREEMENT, iy } "
}
Patitioner, ; Patitionsr, i
V. ; elvil Aetlon Ma. S4=901 55§ ¥, } Clvil Aotlon Mo. $4=801 BSH
BIT INDUSTRIES, INC., i BJI IFDUSTRIES, INC., ;
Raspondant. ; Raspondant . |
QEGER QRIHICH

For the reascns stated in tha sccompanying Opinlen, 1t BEcaby
in

ORDERED, that petltioner's sotion for default jodgmant is
It hereby further s

ORODERED, that respondent's sotlom to sst aside the antry of
dafsult Is grambed.

duniod.

It hareby fuckher la

ORDERED, that respondent's sotlon to disaiss is denled. IU
heraby further is

DRDERED, that patitionec's pstition to comflrm the arbitral
avard is gramted, snd that judgmant s estersd Lopthe petltloner
In tha smount of §94,388.01. It hacsby further 1w

ORDERED, that, withim 14 days of thedats of this ordar, tha
parties shall subait supplesental briéfs on the appropriate

Interast rats [unless agrassent can-ba renched on this ql.llltim].

50 ORDERED.
an . rris
Unjited States Dletrict Judge
Date: au“ 18 m

LA TVEN

This-mattar i bafaore the Court on patitloner's patition to
confife—~the arbitral weward, patiticner's wmotlsm for dafault
Judgaent, respondent's counter-motlon to set aslda antey of
defbult; pstitlonsr®s renswed motlon to conflrm arbitrsl award, and
saspondent's potion to disaiss. Upon comslderation of the entire
racord, the Court granta respondent's motlon to set salde sntry of
dafault, grants pektiticner*s petitlon to conflras the arbltral

award, and danles tha resaining motlcna.

Hackgraund
In thim sctiom to confirm am arbitral award, petiticner Aalas
Herth Amarics Esstbound Rate Agreamant ("ANERA®) sesks to collsot
liguldated damages from respordant 831 Industries, Ine. |("BII®),
for a shortisll in the quantity of goods that wers to be shipped
for BJI during the pericd March 24, 1987, to March 23, 19@8."

AMERA [s & Hong Kong based conferance of ocean coamon carrliece

! according to tha Texas Secretary of Stats, Braxton Jeasns,

i:ﬁ-. changed Its nass Eo BJI Industries, Ime., on February
91,

-

Unite
Page
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United Btates District Judgs

1991,

Date: RlGiens

0

Wil TR YA 080 BNV TN ATTVEN

S601 '01# D1 TI0A

sstablished purscant to tha Bhippimg ket of 1984, 46 U.E.C. app. §§
1701 BL mEg. (“the Act®),
Im March of 1807,

ANERA amllsgedly entersd into EBearvice

Contract Me. 2J63/87 ("the Bervice Conmtract®) with BII, & Texes
“rrtql'l'.l.m'l.’

bahalf by Eric Eo, an asployes of TRC Textils Co., Ltd, ["TRE"), &

The Barvics Contract wan allagedly slgned on BYI'a

Taiwanass cospany. TRC sarves as an cvarsasd buylng agent that has
the authority te find carriars and negotiste ahipping rates for
BII. ‘Undar ths Bervics Contrackt, BJI sgresd to ship and ANERA
agraed to carry & minlsas af 150 forty-foot squivalant contalnec
units ["FEUs®} of garsents from ports in the Far Esst to severil
ports or polnts in thes Unltsd Btates durlng the parled from Karch
24, 197, to Harch 23, 1588,

that 4f BIT failed to ship the mlnisas guantity of arge, than BII

The Barviea Comtract furtifer provided

would pey liguidated damages [knowvn s “desdfreight®] In the smount
of %1,450.00 par FEU,

Om March 23, 1988, whan the Bervice Contrect sspired, BJI had
shippad only 1237.605 FEUs; thus, thars veE& a shortfall of 22,393

FEUs. In October of 1909, ANERM\potlfied BJT that It owsd ANERA

! wgarvice conteect® s defined In the Aot as " contrack
batwvesn & shippar and &n oSsAn comaan carrisr or conferanss im
shich the shipper sakas & comsitmant to provide s cartain sinisus
guantity of cargo over & fiwed tims pariod, and the occaan comson
carrier or confersnce commitm to & certain rate or rate scheduls as
well as & defined sarvics level . . | ths sontract say alss
specity provisions in the svent of nonparforsance on the part of
althar party.® 46 U.E.C. app. § 1702021).

........

inc., changed Its nams to uI‘nu:tﬂ--. Int., On February 4,

=i=

BS54, 067,75 in desdfraight disBility." In Decesber of 1580 and

Fabruary of 1090, coofgel) for BII clalmed that TRC was mever

sutherieed to bind B3 “te sny contrackt, and therefors, that no

valld contract/exleted botwesan ANERA and BJI. ©n Harch 38, 1983,
ANTRA dasapded, arfitration parsusnt to Articis 17(a) of ths Bsrvice
Contract, and.on March 28, 1983, BJI notifled ANENA of Its refusal
to /subalt to arbltration,' ths Hong Kong
Interpitional Arbitratlom Centrs ["HELAC®) appoimtsd Robin B. Paard

Tha following day, coumsel for BYI wrots to the

Opn Juna 1, 19%],
an arbitrateor.
MKIAC disputing the valldity of the arbitration and the appaintmsnt
of an arbitrator. Ingluded in this Sorrespondence wie & aWorn
statesent, taken in Septembar of 1982, in wvhich BII's president
gtatad that THC wvas not aubthorized to algn the Bervlee Contract on
BlI's bahalf. BJ1 did mot flle further subaissions thersalter.
In order to detarmlne ‘tha wvalidity of the arbitrstion
sgrasmint, the sroltrator commidersd wvhathar TRO hed sutherity to
slgn tha Barvies Contract on bahalf of BJI, and datsralned thet it
did. On February I8,

19§44, the arbitrator avarded AMNERA

" The desdireight Lisbllity was calculsted as follows:
Hlnimum guantity Comsmitment: 1%0.000 Filie
= 1 137,
= beadirelight I3.398 FEUs.
At & rata of §2,480.00 par FEU -- §2,450.00 ® 33.398 =- the
total desdfrelght liabllicy eguals S54,887.78.

" articls 17(s] states "(a)my and sll dlsputes arising oot of
or In connectlon with this comtract, including amy \OHiteor States

Ghipper to pay or bf the Agressent to parf e gu
hersunder, shall bs resolved by arbitration in n’ﬂﬂgﬁ,ﬂ;oﬂﬂ
other place ae the parties to the dispute mey mutually agree."

=jm
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¥#4,080.00, vhich BII did not pay.' o8 April 23, 1994, AMERA £1lsd
the petition to conflrm thes arbitral award against BJI im this
court: Ofn Juns 28, 1994, tha Clerk of the Court sntered & default
agalnet BJI. ANERA now renave Qte efforts to collect Che
liguidated dassges,
Discussion

1. __Osfault

A court may sat aelds sn entry of default If good ceuss
sxists. Fed, B, Clv. P. 85(c). Although m decision to sat asids
an ankry of defsult lles within the discretion of the trisl courg,
tha "sxarclss of that discretion sntails consideration of vhather
{1} the defeult wves willful, (2) & set-amide weuld projudios Ehe
plalptiff, and (3] the alleged defenss vas seritorlous.® “Essgel w.
Eey West & Caribbean Tradipg Co., 27 F.2d 372,( 333 JD.C. Cir.
1980) (citations omitted); accord Jackaon v, SAgch) 636 F.2d 131,
BI7-38 (D.C. Clr. 1989). Moreover, judgmentiy defsult is normally
resarved for a "totally unrespomsive party® becsuse s resoluticn on

the serits ls preferable to a judguent by default. Jackacn, 638

F.id at 838; Pulllan ¥. Pulllgs, \47® F.2d 935, 93& [DP.C. Cir.
1971) ; M., Liversors Corp. y)\AkSiesgasellschaft Gebruder Lospfs,
432 F.2d &89, 491 (D.C. ©In \1970). Im the presant cass, once the
thras factors of will¥ilAess, prajudics, snd the pressnce of
saritorious defenss ara weighsd, It becomss clear that & defsult

judgeent should mot bs entered agalnst BII.

" This amount conslaks of $94,867.7% for deadfrelight llabilicy
{auprs mote 1), §23,405.)1 for Interedt thereon, $14,392.32 for
ANERL's costs, and $1,873.8) for tha arbitrator's faa,

[ .

BRIl econtepds.
antry of defaalt of ﬂ!h
Bi1's counsal dlscovered on Wt Faceq,,
wars on [idewith the Courkt. BIT fu

“ulp

failurdcvo.-participate in this Court's g wng ng g
. 5

: £t
good FAigh bellsf that it was not a party to thiag, " ar

MHERA, howevar, arguss that BII has besn uncesponss. - hts

this sction by refusing to participsts in the 1;?1]
procasding, and by met flling any sotlon or wnewer with the Cou
in responsa ‘to the petition to conflre the arbitral swvard. In
daciding whathar to sst aslde a default or defsult judgmant, tha
record must be construsd in the light spst favorable Eo the moving
party. Jagkspp, 636 F.id st #34. Applyipg this standard of
raview, tha Court flnds Ehat BJI's conduct does not riss to the
laval af "wlllful® behavlor contesplated by Esegel. Sea Essgel,
217 F.2d et 174,

ANERA also arguss that becauss the arbitrator had detersined
that BJ] was bound by the Service Contract, Insluding the agreemsnt
ko arbltrate, BJ1 could not In good faith resaln unresporsive to
ths patlelom to conflrs the arbltral avard. The Court dissqress.
It is sstablished that tha courts, not arbitrators, must decide
whether the partles beforea thes had a valld agreeosent to arbltrats
the disputs In questlon. ATAT Technologles. Ing, ¥. Cozsunlestisns

Morkers of Amarics, 106 §. Ct. 1415, 1418-19 “'"“W&S‘%&
age 120

Passengec Corpg. ¥. Soston & Halng Corp.. #50 F.2d 758, 789 (D.C.

- -
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Ccir. 1988); Eeatharly Cellsaphosics Partnerc . Hueber, 7146 F. Supp-
119, I 1988},  Thus,
concerning the valldity of the Service Contract ars mot binding.

(b.D.C. the arbltrater's concluslons

Morsover,; counsel for BJI moved to set aslde the sntry of default
o Auguet 28, 1994, spprooimately four months after the patition to
confirs the srbitral svard wes flisd, Desplts lts sossvhat Eardy
£J] camnat bs consldered a “totally unrssponsive
636 F.3d at 034,

BppaATENGE,
parcty.”  Bes Jackean,
wilifulnass fsctor welghs heawlly sgainst an entry of & dafwult
Judgment .

B, Prajudice to the Petitionsr

AMERA contands that sstting ssids the defsult will ceuss It to

ha & Tasalit, tha

suffer prejudics by delaying tha sntry of relisf and an, sverd-of
attornsys' fess im lts favor. Howsver, thas delay of saglsfactlon
of & prevalling plaintiff's clsils is insufficlent to establlsh

Ensgel, E327 F.2d at 374. As sqrEEult, this factor

prejudics.
walghs in favor of BJ1.
. Maritorious Defenas
In detarmining tha
likslihesd oaf succsss L notolle mamsurs.

a meritorlous defanse,
Id. A respondant's
allegations ars seritoricus "4 they contain "even & hint of »
suggestion® which, if peavan, weuld constitute a complats dafsnss.
1d. (sitations caltbsd,
aset ths meritorious defenss cricerien for setiing aside the

existenoy ol

Iven broad and conclusory allegatlons

dufaulit, Jd. In the pressnt cass, becauss BJIT alscted mob to

subalt te arbltration, the arbitrater weas mnot pressnted with the

=i

alleged facts and lﬂﬂln:-!n, fiw “eafore this Court. BJ1 contends
that It has defenses ﬂ_dhbi..i to It under Articls II and Article
¥ of the U.H. Conventiom.on the Recognition amd Enforcesent of
Forsign Arbitrsl K¥erds ("thes Conventlon®).' % U.B5.C.A. mots §
201. BJT further contends that ANERA had a history of contracting
dirsctly &bth TRC for BI1's ahipeents, snd that It nevar ceceived
& copy.of\ the Barvies Comtract or corrsspondence relstimg te it
un€ll aftar the contract had swpired. Thersfors, BJI's defenss on
the issun of the valldity of the arbitral avard satisfiss the "Rint
‘of » suggestion® standard, even 1f BIY eventually losss on tha

marits. Taken together, tha balspce of conplderstions welgha

sgainet an entry of judgment by defsult.
to sab aside the entry of default is granted,
1l. Juclsdiction

Accordipgly, the motlion

Bafors addressing the msrits of tha confirsaticon sctlom, the
Court must detarsins whether parsonal furisdlctlon is proper im

this €ourt. Contractusl provislons relatinmg to juriadictlon will

Sne Hatlonal Equip.
Bental, Ltd. v, Sgukhesk, #4 5. Ct. 411, d)d (1964],

be homored ss long as they are roasomable.

AHERA amsaris
that wundesr Article 17(b] of the Ssrvice Contract, BII axprasely
consanted to an exerciss of persons]l jerisdletion by the District

Court for the District of Columbis in sny action te snforce an

' Bpacifically, BI] ssserts that the courts ars pracluded fros
enforoing forelgn arblitral awards wlthout & walld wribtten sgraspent
toe arbltrate betwesn the partles, and that the asrbitrabllity

constl L bl e T | . o
:::l;':.'r?lnq uif:hi:t:;l terms ul.'. t:-lflli'ﬂ:nlnlll.::‘t: :mmﬂté‘ﬁ
U.E.C.A: mote § T01. Page 13 Of 24
.
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arbitral decision.” BJI has not challenged the reasonablansss of
tha jurisdiction clauss, but rathsr moves to disalss pursusnt to
Fad. B. Civ. P. 13(b) (3} on the groend that tha clauss Is lnvalld
bacsusa BII is mot & parkty to ths Service Contrackt. As wlll ba
demonatrated, AI! ls & party to the Barvics Contract) thus, thas
partiss' consent to tha Jurisdistion of this Cowrt la walid.
Apcardingly, respomdant's motiom to dismiss is danied.
11I. ¥alidity of the Contract

ANERA moves to confirm tha arbitral svard on tha grounds that:
(1) tha arbitrator®s decision that BIT was a party to tha Sarvice
Contract 1s entitled to preclusive affect) (3] BJT raklfled tha
Sarvices Contract by shipplng undar Lt and recelving bansfits; apd
i1
BIT'n bEahalf.

Ao _Standard of Revies

Thars is & stromg federal policy favoring arBitration as an
altarnative to tha "cosplications of litlgatieon, = “-Bavis v. Chevy
Chams Fin., 647 F.24 160, 14 (D.c. Cir. 4981) (gueting Wilko w.
As asrwsult, judiclal raview of
an arbitration award Is extremaly lisited, Esnuth v. Prescobt. Ball
i Turben, F4% F.2d 1175, 1179 (B.C. Glr. 1591), and great defersnce
AMERA argues that the avard sust be affirmed
unlsss one of the spscified grourds fer refusing to recegnize or

THC had apparant suthority to slgn Ehs Sarvics Contrapt oa

Suan, 74 8. ct. 182, 184 (L953]].

is appropristas.

" hrtlels 17(B) #taten ®[t]he parties hereto sxpressly consent
apd agres that the Unlted Statmes District Court for the Districk of
Colusbia has perscnal isdiction over sach of them in any sctlon
to anforce an arbltcat dezinion antersd harsaender, concurcently
with any othar court having jurisdictlion.®

afforce & forelgn arbitral swvard swists. 9 U.5.C.A. noks § 10,
Howaver, Article II of the Convemtlion states that the srbitral
agresment ls to ba im wrdving and algred by the parties or
contalped In an exchange of letbters or telegrams. Jd. Becsuss the
Lssus bafors the Colxt (s whethar tha Sarvics Contract valldly was
slgned, thas Coliel s precluded from anforcing the award umtil it
makes this detarsination as & sattar of law. Thus,
govarndng wamsary judgeent applies hers. Cf. Davia,

lap Nﬁhln sussary judgment standard ln an sctlon to vacate sn

tha standarcd
§E7 F.1d st

arbltration avard wvhera the arbitrability of s perticular lssus vas
dlsputed] .

Sumsary judgment =ay ba granted only {f tha plesdinga and
avidenca "show that thers 18 no genuine issue as to any satacial
fact and that the movimg party le sntitled to & judgeent an a
matkar of law.®

Fad. R. Civ. P. S8(c). 1In considering = mummary

.
judqment motlon, all svidence and tha inferances to be dravn from
it wust be consldeced in & light most favorabls to the neonsoving

Ses Matsushita Elsc. Indus. Co. v. Zenith Radio Corp., 106
B, GE. LI4@; 1256 [1986].

party.
Suesary judgeent camnot ba gramted *if
ths evidence ls such that & ressonable jury could return s wardict
for the nonsoving party.” Anderson v. Liberty Lobby. Ine., 108 5.
Ct. 3505, 2510 (190&).

B Preclusive Effsck of Arbitratar's feclsion

An discussed gupea, It la wall-settled that only & court may
detearmine with finallty whether parties Bave sntersd ilnto & valid

sqreament to arbitrate. Ses ATET Technologism, 198 5. Ct.

AL l418-

United States
Page 14 of 24
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1%} , B350 F.id at 739; HeaEherly
Callaphonics, 73& F. Bupp. &t 321. AMERA srgues, however, that BJI
wis obligated to £ils & motlon o stay the arbitratlon besfors the

procesdinga took placs, and that BXI's fallure ko [lle wsuch &
motion scts as & wvajlver to sny defenss in & confirmatlonm action.
This arquessnt Is

unparEuaslva. Thare I mne procedurs undar

statutory or decimional lav that reguires & party challsnging
arbltrabllity to wsesk sn  injunctlon bafors the arbltration
comsences, or suffer the pepalty of s wvalver.' Local 713, Assrigan
Bakery & Confectionery Horkers of hesclos w. Haflonal Risculf Co.,
1% F.3d Gk, 831 (3d Eir. 1847).

Furtharsors, tha fedaral

lltigation weystem doss not requlre wspecisl Jurlsdictional

Thus, BII has not walved lte
right to contest arbitral jurisdiction in & judicial forum.

appasrances. Fed. R. Civ, P. 12(b].

ANERA further contends that BJ[ submitted to arbitration by
providing HEIAC with a sworn statesant fros BJI's president, fnd
therefore has already litlgated the merlts of the arbltrablli®y
dispute. Ewen If the party contestlng srbitration partlelpates in
the procesdings,
judicinl

arbltrabllity te ths srbltrater amd . .

it can pressrve the srbltreblildty fasve for

consideration by presenting ®"ite \ Sbjeation to

. ot thereafter clearly

' Merssvar, the federsl pelicy fiweRing voluntary comssrcial
arbltration, mae Federal Arbltratign Aet, ¥ U.B.C. §§ 1-18, would
be undarmined by making "intarstitisl fedicial sctivity sandatory,
when the pessibility swists that &) . . dispate can be settied
without amy use of the courts . \\." Local 718, 378 r.24 at #11-
237 mee aleg Davis, &7 F.2d st 168 (noting that a ruls pequiring
partiss disputing arbitrabcility to ssak lnterlocutory reviev sight
Foster lltigatlon) .

J-I'_

imdicats its willlingness to forego judicial review.™ Davis, &7
F.24 st JE7=68 (guoting Local 318, 37 T,234 at Wii).

Hers, ANERA recalved s letter froe BJI's counssl on March 24,
1953, statlng that "|w)s ean nat subaik to arbitration . . . we
will defand our interssts In_codgt.® ©On June 2, 1993, afcar an
arbitratar had basn sppolfited, \oounssl for BJI wrots to HEIAC
stating ®[m]y clisnt hes eefprasted I Inform all parties thesy arse
nok sgresing to subsit tolarbitration as they have not sntersd into
any agressent which binds thes.® A copy of that lsttar was

forvardad to| the' sarbitrater. Coupled
participatien in ths arbitration procesdings thersafter, these

statdnents demonstrate that BI1 4id not submit the srbltrabllity

with BIi's lack of

giestlen te the arbitrator, or st least sade an objectlon to the
arbpdfrator®s jurisdictlion without s submsguent Indicstion that it
wis willing to forege judlclal Ieguiry. Even Lf the arbltreability
issum has been litigated on the merits, as ANERA arguas, tha Court
mast make an Independent determinatlon of whether there was & valld
sgreement to arbltrate In any subsequent sction to confire the
dam Mobll OJL v, Locel W-766. 011, Chem. &
Atoplc Workers JIst']l Unjon, &00 F.2d
Aocordingly, the Court procesds te the serits of the ratificatlon

arbitrator's decision.

323 (isk Cir. L1§979).

iesua.
E. Fatificsfioy
The Bervioce Comtrect provides that Homg Kong lav shall govarn
ths contrack.

"Under American lsv, contractual cholee-of-law

provimions are usually honered.® Hilanowich w. Costa Croclere.

=11=
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S.P.A., 54 F.2d 781, 767 (D.C. Clr. 1981),

Howaver, becauss tha
wnlidity of tha Sarvics Contrsct le the central fssus in this case,
BJI has argusd that Texas lav should apply bacsuss BIT wam doing
business In Tewss. Becauss ANERA balleves thea result will bs the
sama Ln elthar jurisdletion, the Court sppliss Texas law in
rasalving this mattar.

AHERA contands that BII rat{fisd thas Sarvica Contract by
shipping undar it and paying tha fraight, tharsby recaiving tha
bansfits of ths coptract's lower rates. “Tha key concern in
deternining whather s principal has ratified an unauthorized act by
an agant is the principal's knowlsdge of the act amd sobsegquent
actions with that knowledge."' Wyatt . McOrsger, #55 8.W.2d 5, 13
£t. App- [eiting Land Titlw Co. of Dallaw v, F.M.
Stiglar. Ins., 409 8.W.2d 734, 756 (Tex. 1980)). Ratifleatiom can

ba expressed or fmplisd. JId. [citation ocmitted).

(Tex. 1591)
it can oocur
whan tha principal retsins the benafits of s transsctiom aftew
1ds
feiting Lapd Title, 60% 5.W.2d &t 756); Hethodla® Hoaps. of Dallag
¥. Corporate Comsunicstors, Ino., @06 S.W.2d §79,°983 [Tew. CE.
App. 1991) {eiting Land Titls, 608 5.W.2d at 78&).
ratification must prove that the ratlifying pacty ected upen full
Land @ltls ©a,, 609 B.W.2d at

acgulring full Esowledge of ths agent's unautkorlied acts

Ginee vho mEssrte

Enowledgs of all sakerisl facts.
THE=87.

' Bacause the partiss disputs whethar TRC had the autharity to
align the Servica Centract om bahslf of BJ1, the Court will wlew
this lssus in the light most “thvorable to tha respondant, and
assuma prguandg that TRC wvas not authorized to anter lnte tha
Serviles Contract on BJI's bwhelf.

==

BI1 arguss that lt did not have full knowledge of the matsrisl
facts palating to the Service Comtract, and thersfors, 1t could nat
In support “of this srgussent, B3I
claiss that It did not know that FRCG&Y signed BJI"® nase is the

kave ratified the contract.

esntracting party. 'Tha Court ludl thls argussnt unparsussive. As
discussed pupra, the moving party nead only show that the principal
kad Encwulesdge of the matatial facts. Hare, AT] admits that TAC was
ita sgent for the puTposs ©of arranging shipsent of goods including
tha flzing of Crelghb rates. BI1 alsc scknowledges that it knew of
maltipls contra€ta’ in which TRC representad that 31 apd TRC wers
affilistddhand ln whlch THC algred on beahalf of BII,
Mor&“Ymportantly, BJ] admits that It recelved a copy of the
figat yersion of the Service Contract In which BII wvas listed am an
affiliste, ard TAC repressnted that & wes autherized to slgn an
behalf of BJI."™ Under that comteact, BJI slso weuld have basen
antitled to ship cargo at tha contract rates and would have bean

liabla for desdfrelght. Artiecle 3 of the flrst verslon of the

Serviom Contract unambiguously provides that:

[I]n lieu of all dasages, vhich are d1fficult to calculats,
ﬂllﬂi“lil‘ll Ehall ba amsamesd am followat

(i) 1f tha "sShipper® [defined supcs nots 11 as tha
contract slgnatory amd Lte affllistes] falls to tender
the Minlsus guantity Cosmitment specified In Appendix A
ko this Contract, the Agresment [AWERAA| shall imveles tha

" articis 1 of tha GServics Contract statest
"fhippar' meana tha antity signing this Contract and
affillates/subnidiarins named on the slgnature pags hagecf, Tha
perscn signing this Comtrsct on bahalf of the Shipper warrants and
reprasants that be has authorlty te enter Inko this Contract on
béhalf of tha EBhlpper and lts affilisces/subsidiaries listed on tha
slgnature paga.™

“The tarm

=)=
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Ehippar and tha Shipper agrees to pay deflclt charges on

S liwnd Sa Tt RINILON GRAniLY Coosliinsnt 5 ke Jotsel

40" rate, specified In Appandix & [§1,450.00]-
See Evhibit B to Respondent's Oppasitlon to Petitlonsr's Renaved
Motion To Confirm Arbitral Award. Thus, undar the draft verslon of
tha Servies Contract which BYI believed to ba Ln sffedt, BII would
Eave baan jolnktly amd meverally lleble with TRC for llguidated
damages for amy shortfall. Beceuss BII's rlghts and obllgaticns,
inclodipng desdfreight llapility, would have besn ths sass under
both the draft version of the contract and the final contract, and
BJI had sctunl knowledge of the deadfrsight provisien in ths draft
wversion, BII had knovisdge of the materlal facts of tha Bsrvice
£f. Earl Hove & Cp. %. Thorsburgh 3% F.2d 1373, 118

(5th Clr. 1994} (principal found to have rabtifled comEract whare it

contrack,"

knev of the subatance of the contract if mot the details].

Finally, BJI centerds it did not know 1t was receiviag

panelits fres the Servies Centract; specifically, BII clalms §tdid
not kmod how the shipplng rates it pald usder servics Sontfects
with ANERK compared to the prevalling tariff rates.  Mowaver, ®ths
kpowledge to support ratlfication say ba shosm by w¥ldeance aither
af knewledge or facte from which such knowledge B&Y reascnably be

imputed bo the princlpsl.® Hystt, 055 GwEidd®at 11 (eltatiops

" B37 weserte Tthat It did gei \perform any unesguivoosl scte
to Indicats that it consjdered E:" tc ba & party to tha
Service Contract. MHowaevar, BJI would have bsan liakle
for deadfreight under both versiocns of the contract, lts
scoeptance and paymant for ahipsents under tha hﬂIu Comtract
are unequiveocal acts not mibjsct to other irterpretations.

=1d-

pnitted)." ANERA im » Hong Korg based confsrence of oocoan common
garriers that offers bulk rates to shippsee Lp exchange for high
voluss comsitmepts. ‘The regord shows BhATBIL is In the business
of imperting gocds and has a hlltbl‘:ﬂ. of pricr denlings with ANERA,
Horsovar, undsr the Barvicas Contrack, mers than ons hundred bills
of lading contalning spscific mefersnces to “ANERA Service Contract
Ho. 2§2/87" or "ANERK Bervics Contract E.T. Mo,

raceived by %

2E2/B7" ware
Thene bills of lsding aleo showed BII, ite
affiliate Casha/Braxton, and TRC am the conslgnes ar motlfy party.
and the bllle ware paid by BJI or Cashe Braxtem. Taken togother,
thesn facks desorstrats that BII kned, or in the exarclss of
ceasCnakle cosarvaklon, should hevs known, that 1t vas benafiting
from “the Bervice Contract., Thus, even when wiswed in the light

soet favorable to B, ratification ls inferred from BIl'm sctlons
in shipplng wnder the Sarvice Contract and recelving the benefit of
its mors fevorable rates." Accordingly, ANERA's patition ko
confire the arbitral swvard is granted In the spount of §04,J0E.01,

ploe interast from the date of the arbitral avard to the date of

W m11 cltes an 1883 Texas Buprems Court cass to support the
propositlon that ratiflcation reguices sctual knowledge of ths
patarial facts. Go& Hesap V. Hedlogk, 27 Tex. 1306, 134 (Tax.
1863). Although the case vaquely refers to this rule of law, the
recent MHyatt decision demonstrates that l:l'ltlillﬂ'll oan be Inferred
from circussatances a8 well. Sag Eyett, B55 E.W.23d at 13.

" gther references include "ANERA B/C MWo. 2631/87," "Sarvice
contract Wo. 263/07," or “AHAATIED.®

W In view of the finding of leplied ratiflcstion, the Court
doss not reach the lesds of Apparsnt sutharlty.

L
Page
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tha entry of judgmant.'
facclualon

For the ressons stated sbove, ths Court denies ANERA's motion
for defsult judgment, grants BJI's smotion to sat sside antey of
dafault, and défles BRII's motion to dismism. The Court finds Ehat
thers Ls no genuine fssus of materisl fact im dispots apd that
ANERA is antltled to judgment am & matter of lav, apd, accordingly,
grants

AHERA"s patltion to confirm the srbitral award, An

spprapriaste Order sccompanies this oplnion.

- T

—_—t
Anlay B AFELE

United Statem Districk Judge
beea: AUG 2B H

" Under Hong Kong law, Intersst is to'scords on an arbitral
pvard untll it ie paids  "A sus directed ta\be pald by an svard
ahall, unless the sward otherwlss dirsgts, \carcy Interest as from
Ehe date of the swvard snd at tha sabe tate as & judgeent debt.®
Hong Kong Arbitration Ordinance, Shapte® 341, Sectlon 22. AMERA
apsares that the applicable raks (s\the'? 3/4¥ priss rate published
in tha Hall Street Journal on Sa T, 1#94. Howavar, bacausa
the rete of Interest on a *ju dabt® is not elear, the Court
Will nesd sdditicnal brlefs from pirtles to resclve this issus
f{unlsss, of course, the partles ars able to resch sgreesent on the
narrow -- and sole resalplng == guastion).

=Lh=

IN THE RATTER OF THE HOmG EONG ARBITRATION ORDIRARCE
AND
IH THE RATTER OF Al ARRITRATION

BETWEEN: -

ANTA SUETH ANLEICA RARTBOUMD RATE APLELMANT 18T CLATHANT
SMENTCAN FRANITENT LIFDD LTD. IND CLATMANT
VILHELAEEN LINES A/E

(ar sussssseg-ln-interent to Darber Blus Bea) IR CLATHANT
EAVARANT EffEd Eaimda LTD, TE-LISE) WTH TLAIHANT
&: F, HOLLEN. AARMIE LINE $TH CLATMANT
HITIUT OFE LINEE LTE. ITH CLAINANT
FIFTUNE CATENT QTHER BTh. TIH CLATHANT
OR1EHT CVEREERS BOHTATHER LiWER N CLATHANT

EEA-LAND BERVIER 1M,

mIF TUREH EALFRMA LTD.
{im e rlght snd & puccedierd-in-interent fog:-

(@b Japan Lins Led,

[b) Yamashits-0hisnlhes 08 Co. Led.)
[ET]

BJT THDUSTRIER INC. (fermarly trading aa

Braxtonm Jiana Ina.) af Tasas, Unitad Statas
of Amacions

FIMAL adalD

I. Mabin fomers Paded of 19ih Floor, Prince’s Bullding, 10 Chatie Rosd,
Ganteal, Heng Ensg was appaimesd by lpeesr dacad Law Juss 1993 by the
Heng Komg Imtarnatlanal Arbitracien Centre ve sct as arbicratar undse
Sarvies Centract Me. 161/07 daged 10Ch Mareh 1787 stated to have basn

mids batwsan tha Claimsnts and Fha Asapasdant ["cha Barvios CanErant=)

FTH CLATMANT

LOTH GlLalHART

AEAPORDENT

1H0d34 NOILYHL1IgdVY
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1 repsived the Clulmante” slsims ssbmissions in wricieg
sentalesd In & lacter dated Beh Juss 1993 Cfrem Nlshards
Barlar (the Clalsante® lewysre) oo mysalf wich snelesures
whileh wai sepled b the Rispendenc ard Lua lawysr, Ar. Herb

facharman by ragleversd slrmall psst.

By lscoar dated Bch Juss 1990 sent by las and by reglsisved
sirmall pest vs ths Nsspesdsnc and les lewyesr, 1 regusscasd
the Respendant 18 provids se wivk Defense Bubslssisns
satrimg sut In Ascall ohy (¢ Afsputed the Claimants’ alsiss
and Faquesring rhat LE saFw sush Dafenss Dubslanlssns by

B%ch Juns 1903,

By vopy fax frem cthe Feomg Meng Imtermatlenal Arhlcicatlen
Cantrs bo Lths Bespendent’'s lawysr daced 1ok Juns 1993
EmelARing PApY SEFFRIpAAdants Fesslved Ffres chs Esspendsme’s
Iweyer, 1 =sn inferssd that the Respordsnt cowk che pesdElen
ThAF EREFs WiE ne agfessdant 06 aFblerars slnse tha pereen
aigning the Esrvies Contrsst on bBekalf =f ths hMI LR
Furthsr dotalles
sl wlis poaeliis tabken by Uhe Bespondsil sfs senialosd o chs

mne sutherity fres chs Esspemdsni oe de so.

Esasihn apnazed io and ferming pari of thba Wsard.

By 8 Fan msoseags daced Llch June 1%8Y Fees ehe Claimanps’
lawyars e mysall sopled in the Respendent amd Los Jawyar,
the Dlsisanrs’ lawysrs regusiisd rhs Baspandany oo indisscs
whather ths Esspsndent wauld now agres to parcClcipacs im
this arbieration snd sebesd ohs Respondsnt’'s lewysr o Jan
thes wnew the pesiocien by 230k Jums 1993, falling which they
would mssuss the Rsspendsnt vas nol prapirsd oe subsit ue

mEbLEFaE Lo

(=)

(e

inl

(la}

By & fan ssasags fres the Clelsmanis® leawysPs s Eysslf datsd
Imd August L99) copled te the Respondent and Lis Lawyesr, ths
Elelmantn® leawyars sdvissd s Chat they had nat Ffecslved &
rEply ts thalr fad msssags af L0CR Juns 1983). They
raquasted s te make & Final erdar for Daferes Bubslssloms
o ba Flled by léch August 1803, failing which the Olaimancs
wishsd ss ts mabs sn Awsrd on fhe Besis of subsissions smd

dagumsnits bafors =s,

by o fan madsags vo the Olalmante’ Qewyers dacsd 17oh Augean
199 @iplad Fa Ehe Raspamdent and les lawysr, | nebed Ehat
It we4ule b mezsssary forf ms ©o degids whathsr the Ssrvics
Canbracr was valldly algned en behall of the Esapendsnt snd
Fegurated the Clalments e sapply =s with affidevic svidance
a8 ts bhs suthority of che pesrsen signing the Bsrvice
Gentrass te do ss on beshall of thse Resspendanl.

Bf & fom mapsager te the Claimants' levysrs daced Tleu Augest
L¥¥3 copied o che Respondspe and Les lewysw, 1 requsstsd
the partles te adviope ms whsther oF net they agreasd chay 1
Eheuld dsalds wha quescion of whesther Thers was an agresssnt
b ariltrats rarhes than Uneurflng the smive trewbls and

snpanss of having ethe mascer decided by the Gewrt Lo Hong
LETT

By & lstissd datsd F0ch Hevasbary 1993 copled t©p the
Respondent snd Lte Lovyer by reglocersd airmsi] poar, che
Clalmants® lawysrs mads subsleslens Les me Lo the sflact that
the Rsspondant was & parky is snil bound by the BeEvice

Contraot and stated that thers was e nasssssley fow

Unitg
Page

AECLdavit avidenos ©e be produssd en oThel aSussElen.
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By o fam sssssgs te ihe Clalsance” Levpere dated Jled
Eevesbar 1993 sopied to ths Raspandeny and lus lawyer, 0
advigsd he Claimssts that, sinos ths Esspondsni had nek
replind te =y fon ssansgas of deh Juns, L7ih August and Jlae
hagust 1§83, 1 sesssed ches It dld nei lnband LE Laks any
pare In this ardieration. [ pelnted suc &0 the Claimants
shac, Lf che Naspesdant did noe agres U6 wy dssiding vhather
ihars wis & valid sgressssr te arbilivets, Fha Daspemdeand
mighs wes this ss 5 ressen fot srgulng that any assrd whish
I mighs maks sgaimsy (9 was unasnfarssebls. Assevdingly 1
faguaiiad ihs Clalments 18 sanflds thal Chay wlikhed =s oo
prosssd t@ denlds whethest there wes & velid sgresssnt te

EEBLLEELE.

By & fas sssssgs datsd Jach Moveabsy 1090 saplisd o the
Rsspendant and lte lasysr, che Olaimsnce’ lawysra indizated
g ma Ehex thay wishsd s ce preossed siikh the sthitragilan
and ye dsrsveins ohes valldiey & the srblovanisn sgresssng
whather of ret the Rsspendent parcleipaced In tha

sl EfaElen,

By & lan ssssages te the Bsspendsnt cepled oo At laswysr and
tha Clalmanis’ lewyoos dated F0ch Hevembap T0RN, 1 adviesd
the Bsspendsne thet 1 would be prossetieg es des) with the
qusstien of whather thers was & valid apressspe ¢o srbltraas
ufan the mscerials Sefers s AF Yhe Paspamdant mads mn
fuiibhey subslsslens io ms W 10th Decssbar 1983,

By & fas sssssgs te ihe Blalsants” Towyars detsd 13eh
Passehar 1903 sspled e ihs Respendast ard Lis Lawyer, 1
Indigayed ghar | was sgnlafisd phas ihate wai a walia

agreamant tn sarhicracs baaring 5 wind ihe saiarials balfars

S5 sl imsdisavsd thar | wwuld glve oy resssns ln =y Finsl

dward. 1 warned the Lsspondent chas, IF LE dild rac provids
ms wlth rassons ey Le disputed the Clelmsnis’ slalss; I wes
llsbls vs prodesd £e mals oy SWard upsn the dssussnis bafore

(m) By o levcer dkcsd Tvh Jenusry 1980 fres the Glaimanes”
lawyars, uhey provided ms with an affldevit verifylng the
Clalmants™ alsims and saplsd ausk sffidevie by reglavarsd
alrfsl]l pasn e rhe NDsspasdant and les lawyar.

(md_ Wy & lstier daisd Taih Janusry 1904 sepled pe the Naspendent
wnd LEs lawysw by pesi, ihs Slalmsnie® lewysrs mads the
Coacn Bubmiomlons.

fah by & Fau messsgs o the Clalmames® lewyars dansd 3lan
Jaruaty 1904 gopled te che Rsspendsnt and Lis Llewyer., 1
reguestied clarlfication of che Claimepre’ Coscs Bubsisslons
w1 wafned the Rsspendant ther, unless |17 advisad s
prempily af the ressens why 1L dispused the Slaimante®
Elaime, 1 waw liahls me mabs sn award upsn ths ssterisls

bafocrs mw.

4 3] by o fom meswsgs daved Jlan Jenasry LPPE ssplsd ta the
Baspan@sre snd (es lawyar, the Clalmants Fespendid ia ay

qusrles an s Conts Fubmieaions,

ALl the submiasiens and sther maserlsle pressntsd ce me by ©he
Claimangs haove basn sant to ghe Resspomdent ard the Respandent has

WEen inviesd o parvisipars ie this srbieration an indiostsd

this arbliracisn

In che swsnd the Asapondans has talken e pare ﬂltmumte
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¥, The Clalssnis bavs aalsd S e glvs reasoms for oy Award. HNuch
reamons ars snnsasd hersns and Form paey of sy Award,
&, Hawing sonsigsersd vhe submissiens sedl sibar satsrisls bafers ms, 1

i Bataby sward ssd gatarmips ther the Respondant ds pay Le b
Clalmants the sum of UP3e, 067,73 ssgether with USHE),403.31 waing
Intarsst Charsen Erom Jich Wevesbsr 190% unvil che dacs berssf ax
Eha rats of 10K par anmee.

¥. L Buzthes sward and dirset that rhe Respandent ds pay wy fess and
aupansas For this serbitration and sverd (which | hareby fiw at
MEFLA, 238, 538) and the Cleimsnis’ sssis of the arbiecstion (which 1
Ersby TEA a¥ the sum of MEOLIL.ABD,OFl. OF Ehe Elsimamis shall

pay my Feps amd empenscs, thoy shall bs snvlcled s ressver sush

Febn mnd sspsssss a8 pavl of thaly asEcw.

Bated chie Jdeh day of Fobraary 1994,

/

Habin Bomars Pedrd, F.0.1. Arb.

hrbiirator

Miimessi

I8 THE MATTER OF THE |S0W0 WONC ARBITRATION DEDIMARNCE

AND
1IN THE HATTER OF AR ARBITRATION
RN -
ARTA FORTH AMER]CS EASTROUND RATE ACEEDMENT
ANERTCAN FREFIDENT LINEN LTE.

VILMELAYEN LIFEE ASE
(hp Fusssssor-1n: intarsat te Barbes Jlus Bma)

HAVANANT EINEM EATEEA LTD, (ESLINED
A, F. WOLLER:MARREY LIME

BT dLalmANT
IRMb CLATMANT

IED CLAIMANT
ATH ELATHANT

T CLATHART

HITEUD GAE LINES LTD. BTH OLALRART
NEFTURE CRIENT LINES LF0. TTH ELAINANT
OLLANT DVERNEAS ‘CONTALNER LINER AT CLATMANT
IEA-LAND BERNICE THC. ATH CLATRANT

FIFFON YURER NATEW L7D,
[ln Ebalr wwn vight &rd 88 sutcnssers-in- insersss fexwi-

Cm}
i)

LETH CLAIMANET
Japon Lina Led.
Yamashiva-Bhinnlhan B8 Co. Led.)
wndd
BJT INDUSTRIES IND, {fevssrly wrading as

Brasusn Juans Ima. ) &f Tesss, bnlesd DEsEas
&l Amaplan

BEAROHE AHHEREL TO aND FORRINC PALT OF FIAAL AWARD

Although the Bpsprmdant has, as seplelnad in paregraphs 1 snd 1 &f sy
Finsl Asard, calen ne pare L Lhils arblerailen, lo Q8 sy duEy to satlaly
mysslf That the Clalsanis have predused sufflelsnt ssterial L ssgabllsk
Ehat Ehay ars snEitisd fo am dwarvd.

First I hove to deal with the Esspendent's allsgetien, sads in
EErrispendenss wleh the Cleimsnps’ Ul levyars and Ehs Heng Eeng
Internasiorsl arbizvacion Conurs, whar Hy. Eric Ee (vhe signed che

Bervics Comtrect om bshall of the Rsspendenc] had prn sucherity Fros 'H-Dlte
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Easpandant ta i ss. Hr. Es sigmed &8 "sdthorissd sl gramara® umdsr eha
sEamp &F ahep of tha Nsapendsnt, The Nsrpondany has nes sxplained winp
My, Ex had suah o chep nar havs Uhay sbated thag he hed ne suthericy oe
By a Istcsr sddrssssd s ths Baspendami’s UN lewysrs Fhar &
Blsaweslil by chs Asspondsme doved Bapiashar jdch 1988 (vhish letiar was
wubsoribed and swsrn befors & Bebtary Poblia), Ar, Cwask Yeas, Cha
Fresldent of the Msspendsne. states they Hr, Ea vas sn sspleyss of THO
e Puriker ssnfires, &8 scatad In &

provievus latusr dsssd IPch April 1PPR, chat TRO bad ne suthsrlsy @e sipn

e e,

Textile Co. Lid. of Taiwanm [(*TRE™).

mentrasts sn bahslf of the Baspondsnt. [6 has fet been suggested thag

Mr. Es dia nac have sstharicy co sign en behalf of TRO. Hewsver chers
Ie Be svidanss to suggeet thet TRO hed pafusl setheriiy ve slgn the
Bervisd Cankrsat on hahalf of che Baspandane. Bs tha Jusaclen st Lemaa
ie whethsr or net, ap argusd by the Olailments, TEG had apparsnc
surtherity to bimd shs Lespendsnt hen slgning ths Sarviss Csncrsac.-
This irvalvss the Rsspendsnt la "helding sut® the Esspandant s hawing
mutherlty to srvangs cercalm Crenssstlons en Lte bahall charsky

setapping cths Respsnasnt fves aseying TAO's susbarvity te da se.

THD asaarding ra Wr, ¥oas wren an averscss buyilng sffiss far tha
Respondent and thale dutles axtendsd te qualliy Inspseclom s geada
wulng shippad and desling with shipping of sush gosdd whilsh wers being
baught by ths Rospondenc. Im ohe werds of Mr, Chuslk Yods *I snly grade
them (L.e. ovecesas agencs of the Rsspondencl en shipping skilipy and
Tha Claissnts heva pradussed E+ e ths [lwek

page of a speaimen sonurest In whish TRO was desevibed ss Ehe agent of

aualiley of sarehindlos®.

tha Eepspandant for tha purpoas of ipFpeeting sarshandlas balng purohassd
frem & Teiwamosc sallar. Ths gesdisers balng seld FOB Taiwan. Tha
Clalmancs havs slags produssd &4 sarw than snae hundred sspy Bllls &
Lading whiash are endocdasd $loh the prustes of tha fsrviess Contress. 1In
thirvsss sisas [Ipvelwing shipssnes fres Hessu wia Hemg Keng Es the

Uniesd Nestas of amsrioa) TRC's Heng Weng efflss is a nagify pacey. Im

all ssssd tha Rsapardame and/or Canhs Nreswcan Corpsratien [(Lia
subaldlaryfaffilinee nomed in the Farvies Comirsst) are sensignass of
astlly parties smd all shipssnts sre ap T CY "frelight dalleat™ camms.
I bavs besn lovalved for sevs vhan 10 years in dsaling with shipping
transsctlons imealwing separcs fros Hong Esng and Masss snad the pealtien
I weuld deal an bahal® af lEa pFlealpal bath
with inspsetion af sarchardins hafors shipssny snd ales weuld B
raspenslbls For srranging shipmnt Fros Heng Esng or Hassu and tranas
whipmany of Hessu ssarshandlss chreugh Heng Kemg on behall =f tha
prinaipal whars the principal has s arremgs ahipsent snd Ls pay e
fralght ss buysr wrdsr an FOl ssmaress, This ls «hy TRC's Hena Keng
sffles war \pasdd as meclfy parcy Um the Bllls of Lading irvaiving

of TRE il a commen oma .

whipesntes Fren Hesas o the U0 A,

Ba far a8 the Claissnts srs soncarnsd (asd, Indssd, anyess sles dealing
sluh TG In lus capacity am tha Raspondont®s sgent [er sehing shipping

arrangemanEa), It ls claar thie the Haspendant held sul T™HE as lte ageni
far ths perpesas «f arrenging shipssny of gesds inaluding tha flming ef

Pealght Fatam. (1§ doas not sosm Eo =4 &0 macEer ane way or cha sk

that, &8 Batiwssn TRO and tha Asspendant, TRO only had suthorimy .o A8

in asasrdanss with spsalfle somcrsacs From viss we Clee. The material

bafors ma ahsws plesrly chas TEC was held sus by tha Msspondent ss balng
sushsrissd ks danl genarally wich shipmsse of ssrabandles sn behall s
she Baspsndant and thes Claimsnts wers sntltlad te assuss thae Hr. Erils
Ki @algning an bahalf of TRD vas spElEled Eo hind the Esdpendent by
signing vhe Servies Comcract and affanging far special Craight cates fov
ths Bespendant undar [Le DaEed.

The Clalsance alss argued chat, In the slrousscanses, she Respendsne

il ba Eaban o haws recifled TRED s aucherisy, In the shesnes of

svidanas as s che alvausssgndss Ln =hish ke Hervles Oentiast =as

Unitec
ldaneifind an vha Sille of Lading predused ve ms and gwidenaw :M:Fgaige ;
4
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ssperdant praluively knov the Birviss Osncrass gevs Lu prefevescisl
frsight racsa, 1 am weable o (lnd &n aoapulveaa]l retifisaciss of che
Fervies ODepkrest by ths Raspondént.

Pursuane s Artisls 3 im Appendin & of tha Bervies Comkrast, tha

Basperdant agresd te ahlp en The Clsimants’ wsissls & slples sf 130
Feray Posi Bgulvslsni Unlis [FRUs) oFf gerssnts frem Far Bast poris b=
spsal Fisd U8 dsstinatlon parbs @0 Uhe vated speoifisd Im Appendis 4,

In sensidaration af this Minisss Gantiey Comslcmsnt (*AG0°), the
Clalmants sgresd v previds vassa] sspasliy sdeguate s Sarry ths HGO
A, ¢ ths Clalmanys’ sptlem, any addjclenal cargs Landarsd by tha
Esspandsnt Surleg the cerm of ths Bervies Comirest.

Umdar Avelols Bil) of tha Bervios Cenleast. the Claimspes snd the
Ragpendant sgresd, incsr alls, that In the avent of the Reaspasdsnt
Falling wr wendsr the concosciwal HQE. liguldesed demspes in Ehe form GF

depdfreight would be sspeensd s follewe:-

*¥. DEADFRELONT

The Agressspr (L., s

tha ClalmepEs) ard the Fhippar [(L.&

grles vhie brasohes of whils Codtrast ssuss

Bespomdeni) f
nar anly Isss of fralght bet slss InstaBilLEy and.
wpeerdingly,. agres thaw in il of all dessges, which are
@iffieuis to ealoulats, desdivelght shell ke sesmeend an
fellaws: -

i the Shipper Fails o sendear the Hinlsss Gueantley
Comalpasnl apidillad IR Appandin A ©# This CEATIRET,
the Agresssnt shall ievsiss vhe Ehipper wsd Ehe
Fhippad sgress ie pay dellely sharvpes &n Fhs

djffarance batussn ths gesniluy of sarge aotuslly

shippsd snd the Hinless Quangluy Cosslcssnt st the
Lowsae &0° Epats, spealfisd Dn Appendin &, Ths seesl
of any sssunts des hepsender shall ks pald divestly co
the Agresmens within ghivky (3] days fellewing
written notifleseion by the Agressent, Deadfvelght

phall bs disfribuged sssng the Agresssnt Rasbscs LR
Fropofilon e ENE raveris sarnsd By ssah Musbar usdsr

the CEREract.*

The rats spaolfled In Cleuss T of Appendls & of che Bcrvies Contreet Ln
wuspaat of desdifralghy Is UNRD &30 pay PR sed this is whe applisshls
daadfraight rats,

Ths Qlalsénis have produssd bs ms ths Affldavit of Alfrsds Cavels dels
Thls AfFLdswic
Thie Affldevit hes smhibited we i &
sspy of che Fervies Cenivssl whidh seAtalns Ehs absve provisioms snd, ss
This
AFCldavit slee verlflss thal aecoldlag ts The Feserds of vhe Claimsmis,

Fana.) che Bervies Cenlrasl Managst of ihe law Clalasst.

wWhE EweEn @A TLh January 194,

snplalned abeve, L valldly signed en beball of the Bespondsnt.

ths Rsspendent tendeyed 117,803 FEUs of sargs ender the Anrviao Oontreat
and Hr. esle Penp hae warifisd rhay ehis s & aharrfall =f B2 003 FEU i
sppardanes wirh the provisisns aF Arginis @ &f the Earviss CoRErast and
ien sthar provialons Uslng bthe raks of DT, 480 pav FEU, uhils ssans
thas whe dsadfreight payshis by the Bespendent to iha Claissnzs cerals
EEgRE  RET. T (7 00) mulelplied by UBPR . 280}, Asserdingly 1 Elmd thae

Eha Rsapondsnt ia lishis o the Claimencs fTer chis amsent,

In regard ts Intersst. the Clalmenis sles prodused Le ms & LSUDAF BERE

by raglatarsd posr by ohe lon Dlslssse sa ths Bespondsny en 170k Daceber
THEY wharsby tha Clalmgnes dsssgndsd USF3, 087 T8 as dosdfcalght Dres whe
Bsspandsnt. Mr.
ths sseant of USRS, BE7.7% has net bewi pald by ths Basperdent, T

dale Pops bee furchar warlfled in Ble AFFLdswlo That
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tharsfors Fimd that ths Clalsases avs sacleled o UBITY.A05.31 s ing
intarsan on UEHSE 047,73 ax che reow of 100 por aneeem fres Jdik Besesbar
109 (10 dayw afvar the lee Glaimsenz’s legear daved L7th Deteber 1009
was Llkaly ©o have besn regslved by ohe Dsspendsnt) o the dats heresd .

In ragard co the Claimence® alsim far chalr sssns, | have smasinad chalr
Cascn Submissions and ths furihsr clarlfleseian previdsd by the
Clalmemua' lawrsrs. Afver dissllowing sess of the Ltssa olaimsd
(imaluding sha sscouni of Chen Thang b Assssistas), 1/em saclefied thaz
ihe Claimants wers sntliled o thalr sneats smd swe-ef-peshetc anpanses of
this arbipration whish | sssssn 5 che s of FREILALARD.07. 1 &= ales
satialind Lws choy sre sntlcled oo vecever Cpem ths Respendenc =y Fean
wnl pnparasd for thia aeblivatlon and Award LE chay hawe s piy Ehabi

fass acd sxpsnass Eo ma;

Dacsd whia 20uk day wf Pebruaiy AR,

[l

K. §, Penrd

ArhliTreter

(BL¥. dun)

United
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