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ASIA N.A.'I1. EASniOUND RATE Ad!u:EMENT ' . BJI INDUST. 507 

CIte .. 900 F.SYppo 501 (D.D.C. (995) . 

ORDERED, that the partiea shalJ file a exercise of that discretion entaila consider­
IptAenta! Local Rule 206 Report no later ation of whether. default W1I8 willful; set-
.,.;, <5dober 6, 1995. aaide would prejudice plaintiff; and alleged 
SO ORDERED. defense WlU! meritorious. FeciRulea Civ. 

Prot.Rule 55(c), 28 U.S.C.A. 

w'--__ ~ 
o l (IY MlJtojlll M'TUI 

ISIA NORTH AMERICA EASTBOUND 
RATE AGREEMENT, Petitioner, 

v. 

II INDUSTRIES, INC~ RapondenL 

Civ. A. No. 94-903 SSH. 

United Stata District Court, 
District of Columbia. • Aug. 28. 1995. 

Conference of ocean common carriers 
etitioned to confirm arbitral award against a 
hipper and moved for default judgment, and 
hipper moved to set aside entry of default 
nd to diamiaa. The District Court, Stanley 
;. Harris, J., held that: (1) default judgment 
.... not warranted by shipper's refusal to 
....acipate in arbitr.ltion proceeding and fail-
1M! to file motion or answer with court in 
~ponse to petition to confirm; (2) standard 
:<lVerning summary judgment applied to de­
r-."ination of whether service contract waa 

Jy signed; (3) even if arbitrability isaue 
.ud been litigated on the merita before arbi­
trator. court still had to make independent 
dete.znation of whether there was valid 
agr ... t to arbitr.lte; and (4) shipper rati­
fied agent's signing of contract on ita behalf 
by receiving bene.llt of favorable rata there­
mder. 

Motions for default judgment and to dia­
niss denied; motion to set aside default and 
",tition to confirm granted. 

L Federal Civil Procedure <p2444.1, 2450 

Though decision to set aaide entry of 
lefault liea within discretion of trial court, 

2. Federal Civil Procedure =2415 
Judgment by default is normally re­

served for a totally unresponsive party. 

3. Federal Civil Procedure =2444.1, 2450 

Default judgment would not be entered 
against shipper in sult by ocean carriers 
conference to confirm arbitral award for 
"deadfreight"; shipper's conduct in refusing 
to participate in arbitr.ltion and not filing any 
motion or answer with the court in response 
to petition to confirm WlU! not "willful," in 
view of claim that it was not party to contract 
containing arbitration provision and deapite 
fact that arbitrator detennined that it was 
allowed by the contract, only claim of prejn- . 
dice by conference was delay in entry of 
relief, and shipper asserted defense on isaue 
of validity 0(. arbitral award that aatisfied 
meritorious defense standard, though it did 
not ultimately prevail 

See publication Words and Phr.ues 
for other judicial constructions and def­
initions. 

4. Federal CIvil Procedure -2461.1 
In deciding whether to set aside default 

or default judgment, record must be con­
strued in light moat favorable to the moving 
party. 

5. ArlIltration "23.13. 
Courts, not arbitrator&, must decide 

whether partiea before them had valid agree­
ment to arbitrate diaputed question. and thua 
arbitr.ltor's conclusions concerning validity of 
contract containing arbitr.ltion provision are 
not binding. 

6. Federal CIvil Procedure _2«4.1 
Delay of aatiafaction of prevailing plain­

tilrs claim is inaufl!cient to eatablisb preju­
dice factor against oetting aaide default. 

7. Federal Civil Procedure "'2450 
In determining existence of "meritorioua 

defense," supporting oetting aside of default, 
likelihood of su""",," is not the measure; re­
spondent's allegations are meritorioua if they 
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contain even a hint of a suggestion which, if 
proven, would c:onstiblte a complete defense, 
and even broad and c:onciuaory allegations 
are sufncient. 

See publication Wof"ds and Phn.ses 
for other judicial constructions and def· 
initions . 

8. Contracto $>127(4) 

Contractual provisions relating to juris­
diction will be honored so long as they are 
reasonable. 

9. Arbitration $>1.2 

There is strong federal policy favoring 
arbitration as alternative to the "complica­
tions of litigation." 

10. Arbitration $>73.7(1) 

Judicial review of arbitration award is 
em-emely limited and great deference is a~ 
propriate. 

11. Arbitration e=>23.13 

Despite judicial deference to arbitration 
awards and fact that arbitrator had deter­
mined that respondent was party to c:on1J'act 
containing arbitration provision, issue of 
whether contract was validly signed by re­
spondent was a matter of law for the court, 
so that summary judgment standard applied 
and court was precluded from enforcing the 
award until it made the determination as to 
validity of signing. 

12. FeduaJ Civil Procedure e=>2466, 2543 

In considering summary judgment mer 
tion, all evidence and inferences to be drawn 
from it must be considered in light most 
favorable to nonmoving party, and summary 
judgment cannot be granted if evidence is 
such that reasonable jury could return ver­
dict for nonmoving party. Fed.Rules Civ. 
?roc.Rule 56(c), 28 U.S.C.A. 

13. Arbitration $>46.1 

There was no requirement that party 
challenging arbitrability seek irljunction or 
move to stay arbitration before arbitration 
commenced. in order to avoid waiver of de­
fense in conftrrnation action that dispute was 
not arbitrable. 

14. Federal Civil Procedure P566 

Federal litigation system does not 
quire special jurisdictional appear=c 
Fed. Rules Civ.Proc.Rule 12(b), 28 U.S.C 

15. Arbitration <p46.1 

Even if party contesting arbitration pc 
ticipates in proceedings, it can preserve art 
trability issue for judicial consideration 
presenting objection to arbitrability to t. 
arbitrator and not thereafter clearly indicc 
ing willingness to forego judicial review. 

16. Arbitration $>46.1 

Party opposing arbitration did not su I 
mit arbitrability question to arbitrator, or : 
least made objection to arbitrator's jurisdi< 
tion without subsequent indication that it wa 
willing to forego judicial il:rquiry, and thu 
arbitrability issue was preserved for judici:: 
consideration, even though such party pro 
vided arbitration agency with sworn state 
ment from ita president denying entry intI 
any agreement binding it to arbitration; fur 
ther, even if arbitrability issue was litigate<. 
on the merits before the arbitrator, court hac 
to make independent determination, in sub­
sequent action to confirm decision, as to 
whether there was valid agreement to arbi· 
trate. 

17. Contrac:t.a $>129(1) 

Contractual cboice-<>f-law provisions are 
usually honored. 

18. Principal and A&ent *",169(2) 

Even though shipper contended that 
agent which signed service contract with con­
ference of ocean common carriers wu not 
authorized to .ign on shipper's behalf •• hi~ 
per ratified the contract by shipping and 
paying treight With knowledge of draft ver­
sion of contract imposing same liability as in 
final contract, thereby receiving benefits of 
eontract's more favorable rates. 

19. Principal and Alent ~166(1), 169(1) 

Key concern in determining whether 
principal has ratified unauthorized act by 
agent is principal's knowledge of the act and 
sub6equent actions with that knowledge. 
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ASL\ N_~,". EASTBOUND RATE AGREEMENT v. BJJ INDUST. 509 
etta .. 900 F .Supp. 50'7 (I).D.C. 19M) 

.... PrinCipal and Alent -169(1), 171(1) n ... of importing goods and had history of 
Al!&tification by principal of unauthorized prior dealinll" with the conference. and it 
3'0( agent can be exp,."soed or implied, and receIVed mo,." than 100 bills of lading con­
can oc:cur when principal ,."tains benefits of talning specific ree,."nces to the service con­
~on after acquiring full knowledge of tract. which bills were paul. 
agent'S unauthorized a<t. 

Z1- Principal and Alent ¢2166(1) 

One who asserts ratification by principal 
at unauthorized act of agent must prove that 
,.titying party acted upon full knowledge of 
all IDllterial facta. 

zz. Principal and Alent ~166(6), 171(1) 

Claim by shipper that it did not know 
that agent had signed shipper's name as 
..,n(l'8Cting· party to service contract with 

.lference of ocean common carriers did not 
preclude shipper's ratification by shipping 
under the conO'aCt and obtaining its benefits, 
where shipper admitted that the agent was 
its."t for purposes of arranging shipment 
of ~ including fixing of freight rates, 
acl<nowledged that it knew of multiple con­
cnoctS in which agent ,."p,."sented that shi~ 
per and agent w.,." af!Uiated and in which 
agent signed on behalf of shipper, and admit.­
ted receiving draft of the contract under 
which shipper would have been jointly and 
;everally liable with the agent for the same 
deadtreight liability provided in the final ver­
DOn. 

~ Principal and Alent ~166(6) 

Knowledge to support ratification by 
'rincipal of unauthorized act of agent may be 
,hown by evidence either of knowledge or of 

from which such knowledge may rea­
onably be imputed to the principal. 

:4. Principal and Alent ~169(2) 

~per ratified agent's allegedly unau­
ho'" actions in signing on behalf of shi~ 
er a service contract with conference of 
:ean common carriers, despite claim that it 
.d not know how the shipping rates paid 
,der the contract compll"'d to p~g 
riff rates, wh.,." shipper was in the busi-

Accordi.nl to the Texas Secretary or Statc'. 
Brutol:!. Jeans. Inc .. changed iu name to aJI 
Industries. Inc .. on February •. 199 1. 

"Service contract" is defined in the Act as "a 
;ontract between a shipper and an ocean com-

Cindy G. Buys, Jeffrey F. La~nce, Anne 
E. Mickey, Sher & Blackwell, Washington, 
DC, for Petitioner. 

Daniel E . Johnson, Gary H. SampliIier, 
MeKenna & Cuneo, Washington, DC, (or Re­
spondent. 

OPINION 

STANLEY S. HARRIS, District Judge . 

This matter is be!o,." the Court on peti­
tioner's petition to confirm the arbitral 
award, petitioner's motion for default judg­
ment, ","pondent's counter-motion to set 
aside entry of default, petitioner's ,."newed 
motion to confirm arbitral award, and re­
spondent's motion to dismiss. Upon consid­
eration of the ena,." ~rd, the Court grants 
","pondent's motion to set aside entry of 
default, grants petitioner's petition to con­
firm the arbitral award, and denies the re­
maining motions. 

Back.ground 

In this action to confirm an arbitral award, 
petitioner Asia North America Eastbound 
Rate Agreement (" ANERA") seeks to collect 
liqtridated damages from ""'JlOndent BJI In­
dustries, Inc. ("BJI"), for a shortfall in the 
quantity of goods that were to be.shipped for 
BJI during the period March 24, 1987, to 
Marcil 23, 1988.' ANERA is a Hong Kong 
based confe,."nc:e of ocean common carriers 
established PUl'lluant to the Shipping Act of 
1984, 46 U.S.C.App. ~~ 1701 et seq. (''the 
Act"). 

In Marcil of 1987, ANERA allegedly en­
tered into Service Contract No. 262/87 ("the 
Service Contract") with BJI, a Texas corpo­
ration.' The Service Contnct. was allegedly 

moD carTier or conference in which the shipper 
ma.k.ea a commitment to provide a certain mini· 
mum quantity of cargo over a &xed time period. 
aDd the 0CCUl common carrier or conference 
commits to • certain rate or rate schedule u weU 
as a defined service level .,. : the contract may 
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510 900 FEDERAL SUPPLEMENT 

signed on BIT. behalf by Eric Ko. an em­
ployee of TRC Textile Co. Ltd. ("THC"), a 
Taiwanese company. TRC serves as an 
OVer.JeaB buying agent tlat has the authority 
to find earrier; and negotiate shipping rates 
for BJI. Under the Service Contract, BJI 
agreed to ship and ANE RA agreed to carry 
a minimum of 1SO forty-foot equivalent con­
tainer units ("FEUs") of gannents from 
ports in the Far East to several ports or 
points in the United States during the period 
from MArch 24, 1987, to Marcil 23, 1988. 
The Service Contract further provided that if 
BJI failed to ship the minimum quantity of 
cargo, then BJI would pay liquidated dam­
ages (!mown as "deadfreigbt") in the amount 
of $2.450.00 per FEU. 

On MArch 23, 1988. when the Service Con­
tract expired, BJI had shipped only 127.605 
FEUs; thus. there WlIS a shortfall of 22.395 
FEUs. In October of 1989, ANERA notified 
BJI that it owed ANERA $54.867.75 in 
deadfreigbt liability.' In December of 1989 
and February of 1990, counsel for BJI 
claimed tlat TRC WlIS never authorized to 
bind BJI to any contract, and therefore, tlat 
no valid contract existed between ANERA 
and BJI. On MArch 18. 1993, ANERA de­
manded arbitration pursuant to Article 17(a) 
of the Service Contract, and on MArch 26, 
1993, BJI notified ANERA of its refusal to 
submit to arbitration.' On June 1, 1993, the 
Hong Kong International Arbitration Centre 
("HKIAC") appointed Robin S. Peard as ar­
bitrator. The following day, counsel for BJI 
wrote to the HKlAC disputing the validity of 
the arbitration and the appointment of an 
arbitrator. Included in this eorrespondenee 
was a sworn statement, taken in September 
of 1992, in which BITs president stated that 

also specify provisions in the event of oonperior­
IIWlce 00 the part of either party," 46 U.S.C. 
app. § 1702(21). 

3. The deadfreigbt liability was calculated as fol · 
lows, 

Minimum Qu.an:ity 
Commitment: 

Quantity Sbipped: 
Dead£reigbt 

150.000 FEU, 
127,605 FEU, 
22.395 FEU •. 

AI • r2tC of $2.450.00 per FEV-SZ .450.00 x 
22.39S-<he total deadfreighl liability equals 
$54.867.75. 

TRC was not authorized to aigo the S€ 
Contraet on BJI'. behalf. BJI did DO 
further submissiona thereafter. 

In order to determine the validity ( 
arbitration agreement, the arbitrator c:t 

ered whether TRC had authority to si~ 

Service Contract on behalf of BJI, and , 
mined that it did. On February 28, 199 
arbitrator awarded ANERA $94,3: 
which BJI did not pay.' On April 22, 
ANERA filed the petition to confirn 
arbitl'al award against BJI in this court 
June 28, 1994, the Clerk of the Court en 
a default against BJI. ANERA now ,.. 
its efforts to collect the liquidated dan: 

l. DefauJ: 

[1-3J A court may set aside an en' 
default if good cause exists. Fed.R.' 
55(c). Although a decision to set asi, 
entry of default lies within the discret: 
the trial court. the "exercise of that d 
tion entails consideration ot whether (: 
default was willtul, (2) a set-aside would 
udiee the plaintiff, and (3) the alleged dE 
WlIS meritorious." Kugel v. Key W, 
Caribbean Tmdi1ll) Co., 627 F.2d 37'.: 
(D.C.Cir.1980) (citations omitted); a 
Jac1c¥m v. Beech, 636 F.2d 831, 8 
(D.C.Cir.l980). Moreover, judgment t 
fault is normally reserved for a "totally 
sponsive party" becauae a resolution 0 

merits is preferable to a judgment by d, 
J ackwn, 636 F.2d at 836; PuJlio.m v. 
lio.m. 478 F.2d 935, 936 (D.C.Cir.1973); 
Livermore Corp. v. AlctiengeaelLsch.c.j! G 
der Loepfe.. 432 F.2d 689, 691 (D.C.Cir. 
In the present case, onee the three fact 

4. Article h(a) states "[a]ny and all disputr 
inI: out of or in connection with thU: Co: 
including any failure by the Shipper to pa~ 
the Agree:mcDt to perform as required here­
shall be resolved. by arbitration in Hong Kc 
such other place as the parties to the dispu: 
mutu.a.Uy agree." 

5. This amoWlt consists of 554,867.75 for 
freigh, liability (supro DOte 3). $23 .405 .. 
interest thereon. $ 14.292 .32 for ANERA's 
aod 51.822.63 for the arbitralor', fee. 
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ASIA N.AM. EASTBOUND RATE AGREEMENT v. BJI ll'<'DUST. 511 
Clte_ 9IOG F.Supp. !O7 (DoD.C. 1995) 

"mfuIn..... prejudice, and the presence of a to set aside the entry of default on August 
a'itorioua detenBe are weighed, it becomes 25. 1994, approximately four montha after 
..,. that • default judgment should not be the petition to confirm the arbitral award 
entered against BJI. WB8 filed. Despite its somewhat tardy ap­

[4, 5] BJI contends that it did not receive 
the Clerk's notice of entry of default or AN­
ERA's motion for default judgment until af­
ter BJI's counsel discovered on August 11, 
1994, that these documenta were on ,tile with 
the Court. BJI further contends that its 
initial failure to participate in this Court's 
proceedingB was due to ita good faith belief 
that it was not a party to the ~e Con­
traCt. ANERA, however, argues that BJI 
has been unresponsive throughout this action 
by refuaing to participate in the arbitration 
proceeding, and by not filing any motion or 
answer with the Court in responae to the 
petition to confirm the arbitral award. In 
Aiding whether to set aside a default or 
"ault judgment, the record muat be con­
strUed in the light most favorable to the 
moving party. J ack3tm., 836 F.2d at 886. 
APplying this standard of review, the Court 
finds that BJl's conduct does not rise to the 
Ieve! of "willtuI" behavior contemplated by 
KeeflOL See KugeJ., 627 F.2d at 374. 

ANERA alao argues that because the arbi­
trator had determined that BJI was bound 
by the Servioe Contract. including the agree­
ment to arbitrate, BJI could not in good faith 
remain unresponaive to the petition. to con­
firm the arbitral award. The Court dis­
agrees. It is established that the courta. not 
arbitrators, muat decide whether the parties 
before them had a valid agreement to arbi­
trate the dispute in question. AT & T Tech­
rwlogiu, Inc. v. Comm""iI:atioM Wor*eTs of 

,J,.,m.eriI:4, 475 U.s. 643, 647-49, 106 S.Ct. . 5, 141S-19, 89 L.Ed.2d 648 (1986); Na­
tional R.R. P~ Corp. v. Bo.rtan & 
MaiM Corp., 850 F.2d 756, .759 (D.C.Cir_ 
1986); Weathomy ceUaplrqnia Po:rl:nera v. 
Hueber, 726 F .supp. 319, 321 (D.D.C.l989). 
Thus, the arbitrator's conclusions concerning 
the validity of the Service Contract are not 
binding. Moreover, counael for BJI moved 

6. Specifically. BJ1 .... 115 that the c:ouru are 
precluded from eaforcinl foreipl arbitral awWs 
without a valid. written agreement to arbitrate 
between the parties, and that the arbitrability 

pearance, BJI cannot be considered a "totally 
Il/lre!ponsive party." See Jack3rrn.. 636 F.2d 
at 836. Aa a result. the willfulness factor 
weighs heavily against an entry of a default 
judgment. 

B. Prejudiu to 1M PetuUmer 

[6] ANERA contends that setting aside 
the default will cauae it to sutrer prejudice by 
delaying the entry of relief and an award of 
attorneys' fees in ita favor. However, the 
delay of satisfaction of a prevailing plainti1!'s 
claim is insullicient to establish prejudice. 
Keeg.~ 627 F.2d at 374. Aa a result, this 
factor weighs in favor of BJI. 

C. M eritoricus Def ..... 

[7] In determining the existence of a 
meritorious defense, likelihood of success is 
not the measure. Id.. A respondent's aIlega­
tiona are meritorious if they contain "even a 
hint of a sUggl!8tion" which, if proven, would 
constitute a complete defense. Id.. (citations 
omitted). Even broad and concluaory aIlega­
tiona meet the meritorioua defense criterion 
for setting aside the default. I d.. In the 
present case, because BJI elected not to 
submit to arbitration. the arbitrator was not 
presented with the alleged facts and evidence 
now before this Court. BJI contends that it 
has defenses available to it under Article II 
and Article V of the U.N. Convention on the 
Recognition and Enfon:ement of Foreign Ar­
bitral Awards ("the Convention").' 9 
U.s.C.A. note § 201. BJI further contends 
that ANERA had a history of contracting 
directly with TRC for BJ1's shipmenta, and 
that it never received a copy of the Service 
Contract or correspondenoe relating to it un­
til alter the contract had expired. Therefore. 
BJI's defense on the- issue of the validity of 
the arbitral award satisfies the "hint of a 
3Uggl!8tion" standard, even if BJI eventually 
1"""" on the merits. Taken together, the 

question coastirutc:s .. ... • difference not COD­

templaLCd. by or not falling within the tenns of 
the JUbmissioo to arbitration." 9 U .S.C.A. note 
§ 201. 
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512 900 FEDERAL SUPPLEMENT 

balance of eonsiderationa weigM against an 
entry of judgment by default. Accordingly, 
the motion to set aside the entry of default is 
granted. 

II. J""-;'dictitm 

(8) Before addre!sing the merits of the 
eonfirmation action, the Court muet deter­
mine whether personal jurisdiction is proper 
in this Court. Contractual provisions reW.­
ing to jurisdiction will be honored as long as 
they are reasonable. SM NatiI:m4J E~ 
RentaJ, Ltd.. u S~ 375 U.s. 311, 315, 
84 S.Ct. 411, 414, 11 L.Ed2d 354 (1964). 
ANERA asserts that under Article 17(b) of 
the Semce Contract, BJI expressly eonaent.­
ed to an exercise of peroonal jurisdiction by 
the District Court for the District of Colum­
bia in any action to enforce an arbitral deci­
sion. 1 BJI has not challenged the reason­
ableness of the jurisdiction clause, but rather 
moves to dismiss pursuant to Fed.R:Civ.P. 
12(bX2) on the ground that the clause is 
invalid because BJI is not a party to the 
Service Contract. AP. will be demonstrated, 
BJI is a party to the Service Contract; thua, 
the parties' eonsent to the jurisdiction of this 
Court is valid. Accordingly, respondent's 
motion to dismiss is denied. 

III. ValidiJ:1I of tM Contrad 

ANERA ' moves to confirm the arbitral 
award on the grounda that: (1) the arbitra­
tor's decision that BJI was a party to the 
Service Contract is entitled to precluaive ef­
feet; (2) BJI ratified the Service Contract by 
shipping under it and receiving benefits; and 
(3) TRC had apparent authority to sign the 
Service Contnct on BJI's behalf. 

A Standard of Review 

[9-11) There is • strong federal policy 
favoring arbitration as an alternative to the 
"eomplicationa of litigation." Daw v. Chevy 
C~ Fin., 667 F.2d 160. 184 (D.C.Cir.I981) 
(quoting Wilko v. S_ ... 346 U.S. 427. 430. 74 
S.Ct. 182, 184, 98 L.Ed. 168 (1953». AP. a 
result, judicial review of an arbitration award 

7. Article 17(b) states "[tlbe pan;.. hereto ... 
pressly <ODSCDl and ~ that the United Stata 
District Coun for the District oi Columbia baa 
personal jurisdiction over each of them in any 

is extzemeIy limited, KD.1I..tio " Proocott, . 
<to Tu..o..., 949 F.2d 1175, 1178 (D.C. 
1991), and great deference is appropr: 
ANERA argues that the award must b< 
flnned unless one of the specified grot 
for refusing to recognize or enforce a for< 
arbitral award exists. 9 U.s.C.A. note § 
However, Article II of the Convention st 
that the arbitral agreement is to be in , 
ing and signed by the parties or eontain. 
an excllange of letters or telegrams. 
Becau.ee the isaue before the Court is wh 
er the Service Contnct validly WlI8 sig. 
the Court is precluded from enforcing 
award until it makes this determination 
matter of law. Thua, the atandard gover: 
summary judgment applies here. Cf D< 
667 F.2d at 160 (applying summary judgn 
atandard in an action to vacate an arbi1:ra 
award where the arbittability of a partic· 
iseue WlI8 disputed). 

(12) Summary judgment may be gra: 
only if the pleadings and evidence "show 
there is DO genuine iseue as to any mat. 
fact and that the moving party is entitled 
judgment as a matter of law." Fed.R.C: 
56(c). In considering a summary judgr: 
motion, all evidence and the inferences ~ 
drawn from . it m1llIt be eonsidered in a 
moot favorable to the nonmoving party. 
Maizluhito. Elu. Indus. Co. V. Zenith H, 
Corp., 475 U.S. 574, 586, 106 S.Ct. 1348, I 
89 L.Ed.2d 538 (1986). StIlIlIIlaI"Y. judgn 
cannot be granted "if the evidence is .. 
that a reasonable jury eould return aver 
for the nonmoving party." An<knon V •. 

ertv Lobby, Inc., 477 U.s. 242, 247, 106 ~ 
2505, 2510. 91 L.Ed.2d 202 (1986). 

B. Preel"';"" Effect of Arbitmtor'. L 
.!ion 

[13, 14) AP. diacu.eoed _ it is , 
settled that only a court may determine \ 
finality whether parties have entered in' 
valid agreement to arbilnte- Su AT • 
Ted&no/()giu, 475 U.s. at 847-49, 106 S.C 
1418-19; NatiImaJ R.R. P<uungef" C, 
860 F.2d at 759; WtatMrill ceUap/wr 

actioD to enforee an artricration decision ent 
~der. COIlc:urT'etltiy "",tb any other c 
havinl jurisdiction." 
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ASIA N.AM. EASTBOUND RATE AGREEMENT v. BJl INDUST. 513 
Clle_toO F.s ..... 507 (D.D.C. 1995 ) 

7J2..~.Supp. at 821. ANERA argueo, howev· 
~t SJI was obligated to file a motion to 
tUY the arbitration before the proceedings 
wok place, and that SJI's failure to lile such 
• "",tion acts as a waiver to any def"""" in a 
""oJjrmAtion action. This argument is un· 
persuasiVe. There is no procedure under 
-..wtory or decisional law that requires a 
partY challenging arbitrability to seek an in­
jUIlCtion before the arbitration commences, 
or sun'er the penalty of a waiver.' LoctJJ. 719, 
~n BaJufoy &: ConfectiJmerv Worken 
of America v. NrWcmc.l Bu.cuit Co., 878 F .2d 
918, 921 (Sd Cir.I967). Furthermore, the 
(ederal litigation syatem does not require 
opeciaI jurisdictional appearances. Fed. 

. Civ.P. 12(b). Thua, BJI ha8 not waived its 
right to contest arbitral jurisdiction in a judi­
cial forum. 

[15, 16] ANERA further contenda that 
a.Iiii.. submitted to arbitration by providing 
~C with a sworn statement from BJI's 
prelident, and therefore baa already litigated 
the merits of the arbitrability dispute. Even 
if the party eontesting arbitration partici­
p&tee in the proceedinp, it can PI ~'e the 
arbitrability iaaue far judicial colllideration 
by presenting "Its objection to arbitrability to 
the arbitntor and .. . not thereafter clearly 
indicate its wiJ1ingnesa to forego judicial re­
view." Daw, 667 F.2d at 167-68 (quoting 
LoctJJ. 719, 378 F.2d at 922). 

Here, ANERA received a letter from BJl's 
counsel on March 26, 1993, stating that "[w]e 
can not submit to arbitntion ... we will 

~end our interests in court." On June 2-
1:193, a1ter an arbitrator IwI been appointed. 
counsel for BJI wrote to HKIAC stating 
"[m]y client ha8 requested I inform all par­
ties they are not agreeing to submit to arbi­
• aa they have not entered into any 
agreement whicll binda them." A copy of 
that letter waa forwarded to the Irilitrator. 
Coupled with BJI's lack of participation in 

S. Moreover. the (eden.! policy favorinl voluntary 
commercial arbitratioD. sa Federal Arbitratiou 
Act. 9 U.S.C. Sf I- IS. would be undermiacd by 
makina "intcmitia1 Judicial octivtly mandatory. 
wbcn the pouibWty emu tlw a . .. diJpute can 
be sealed. without any we of the COW'U .... -' 

Lee4i 7J9, 378 F.2d at 921-22; .... lIlso D4vis. 
667 F.2d at 168 (notina tlw • rule requlr!nJ 
parties disput:ina arbitrability to seek interlocu­
tory review miJht fOItC'r lids_don). 

the arbitntion proceedings thereafter, th_ 
statementa demonstnte that BJI did not 
submit the arbitrability question to the arbi­
tntor, or at leaat made an objection to the 
arbitrator's jurisdiction without a subsequent 
indication that it was wiI1ing to forego judi­
cial inquiry. Even if the arbitrability issue 
baa been litigated on the merits, as ANERA 
argues, the COIl1t must make an independent 
determination of whether there was a valid 
agreement to arbitnte in any subsequent 
action to eonfirm the arbitntor's dec:iaion. 
Se. Mobil. Oil v. Loct:zJ. 8- 766, Oil, Chern. &: 
Atomic W~ [nt~ Union, 600 F.2d 322 
(1st Cir.I979). Accordingly, the COIl1t pro­
ceeds to the merits of the ratification issue . 

C. Ratij'ial.tUm. 

[17] The Servi<e Contract providee that 
Hong Kong law ohail govern the contract. 
"Under .American law, contractual cboiCe-<lf­
law provisions are uaually honored.' MiJa. 
1IDllidI v. C<>ata C~ S.p.A.. 964 F.2d 
763, 767 (D.C.Cir.l992). However, because 
the validity of the Service Contract is the 
central issue in thia cue, SJI ha8 argued 
that Texas law should apply becauae BJI was 
doing buaineaa in Texas. Because ANERA 
belieYl!ll the result will be the same in either 
jurisdiction, the CoIl1t applies Texas law in 
resolving thia matter. 

[18-21) ANERA contenda that BJI rati­
fied the Service Contract by shipping under 
it and paying the freight, thereby receiving 
the bene1!ts of the contract's lower rates. 
"The key concern in detennining whether a 
principal ha8 ratified an unauthorized act by 
an agent is the principal', knowle4lge of the 
act and subsequent actions with that knowl­
edge."' Wyatt ... McGngor, 865 S.W.2d 5, 
13 (Tex.ClApp.l993) (citing Land TitU Co. 
'" DaJItu v. F.M. StigIM, [nc., 609 S. W .2d 
754, 756 (Tex.1980)). Ratification can be ex· 

9. Bec:auae the parties dl..pute whether TRC had 
the authority to s~ <be Service Comraa 00 

behalf of SJI. the Coun will view thia luue in the 
liaht IDOItt favorable to the rapoDdeDt. and. ... 
sume lI1'fUC1do that TRC wu not authorized to 
enter into the Scnice Cootract on BJI'I beb.a1f. 
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pressed or implied. Id. (citation omitted). 
It can occur when the principal retains the 
benefits of a transaction aft8 acquiring full 
Imowledge of the agent's unauthorized act. 
Id. (citing Land TitU, 609 S.W.2d at 756); 
MetWi3t Hoop.. of DaJ.las v. C~ 
Communicator3, Inc.. 806 S.W.2d 879, 882 
(Tex.CLApp.1991) (citing Laru!. TitU, 609 
S.W.2d at 756). One who asserts ratification 
must prove that the ratifying party acted 
upon full Imowledge of all material facts. 
Laru!. Title Co, 609 S.W.2d at 75&-57. 

(22] BJI argues that it did not have full 
knowledge of the material facts relating to 
the Service Contract, and therefore, it could 
not have ratified the contract, In support of 
this argument, BJI claims that it did not 
know that TRC had signed BJI'8 name as 
the contracting party. . The Court finds thia 
argument unpersuasive. A3 discusaed IUpI'Q, 

the moving party need only show that the 
principal had knowledge of the material facts. 
Here, BJI admits that TRC was its agent for 
the pUlJlO8e of IIlT8Dging shipment of goods 
including the fixing of freight rates. BJI 
also acknowledges that it Imew of mllltiple 
contncts in whith TRC repn!Sented that BJI 
and TRC were afIlliated and in which ' TRC 
signed on behalf of" BJI. 

More importantly, BJI admits that it re­
ceived· a copy of the first version of the 
Service Contract in which BJI was listed as 
an afIlliate, and TRC represented that it was 
authorized to sign' on behalf of BJI. II Under 
that contract, BJI also would have been enti­
tled to ship eargn at the contract rates and 
would have been liable for deadfreij!hl Arti­
cle 9 of the first version of the Service Con­
tract uilambiguously provides that: 

10. Article 1 of the ~"" C<:atract autos: 'The 
term 'Shipper' m.eans the entity siptina this Con­
tract and alfiliateslsubsidiaries named on the sig­
nature page hereof. The penon signing this 
Contract on behalf of the Shipper wan-ants and 
represents that he has authority to enter lDto this 
Contract 0'0. behalf of the Shipper and its afB.li. 
ateslsubsidiaries listed OD the ,igna~ page." 

II . an UKrtI thaI it did not perform any UD­

equivocal acts to indicate that it considered itself 
to be a party to the Service Contract. However. 
because en would have bee. liable for deadfr-

[I]n lieu of all damages, which are d~ 
to calculate, deadfreight shall be ass, 
as followa: 

(i) If the "Shipper" [defined supro 
12 as the contract.signatory and its 
iates] faili! to tender the Minimum \ 
tity Commitment specified in App' 
A to this Contract, the Agreement 
ERA] shall invoice the Shipper an, 
Shipper agrees to pay deficit charg 
the difference between the quanti · 
cargo actually shipped and the Mini. 
Quantity Commitment at the lowe, 
rate, specified in Appendix A [$2,451 

See Exhibit 8 to Respondent's Oppositi, 
Petitioner's Renewed Motion To Confirr. 
bitral Award. ThIl8, under the draft vo 
of the Service Contract which BJI believ· 
be in etfect:, BJI would have been jointl; 
severally liable with TRC for liquidated , 
ages far any shortfall. Because BJI's " 
and: obligations, including deadfreight li. 
ty, would have beet! the same under bot l 
dra1t version of the contract and the 
contract, and BJI had actual knowledg 
the deadfreight provision in the draft 
sian, BJI had knowledge of the material 
of the Service Contract.ll Cf Karl. Ro 
Co. v. 1'Iwrnbvrgh· 39 F.3d l273, 1293 
Cir.l994) (principal found to have rat 
contract where it knew of the substanc 
the contract if not the details)_ 

(23, :U] Finally, BJI contends it did 
know it was receiving benefits from the 
vice Contract; .pecifirally, BJI claims it 
not know how the shipping rates it 
under service contracts with ANERA l 

pared to the preY1liling tariff rates. Ho' 
er, "the knowledge to support ratific. 
may be shown by evidence either of 1m 
edge or facts from which such Imowlc 
may reasonably be imputed to the princi! 
Wyatt, 855 S.W.2d at 13' (citations omitte 

eisht under both versiom. of the conll"&C! 
acceptance: and payment for shipments undc: 
Service Contract are unequivocal acts not SUi 

to other interpretations. 

12. 8Jl cita an 1863 Teus Suproeme Court 
to suppa" the proposttion that ratification 
quires acn.W knowledge of the material f . 
.so. RMs. v. Med1oclc. 27 Tel<. 120. 124 , 
1863). Ahhoush the cue vaguely refon '0 
rule of law. the recent Wyatt decision der 
strates that knowledae C&Il be inferred. from 
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COMSAT CORP .•. FINSHIPYARDS S.A.M. 515 
elta_tOO P.StIpp..515 (D.D.C. ,"5) 

~RA is • Hong Kong based conference of 
4. common oaniero that offero bulk rate8 
liO. pers in eYchange for high volume com­
_tIII"nts. The record shows that BJI is in 
~ bu.sinesa of importing goods and has • 
!litton' of prior dealings with ANERA. 
Jlore<>ver, under the Service Contract, more 
dI&Il one hundred bills of lading containing 
,pecific references to "ANERA Service Con­
a¢ No. 26218T' or "ANERA Service Con­
a¢ E.T. No. 262187" were received by 
)I,Il." These bills of lading also showed BJI, 
ill afliliate Cube Braxton. and TRC aa the 
~ or notify party, and the bills were 
pIid by BJI or Cashe Braxton. Taken to­
cether, these facU demoll8trate that BJI 

lOW, or in the exercise of reasonable obeer­
..con, should have known, that it WBII bene­
ftIiDg !rom the Service Contract. Thua, even 
IIben viewed in the light meet favorable to 
BJI, rati1lcation is inferred !rom BJI'. lie­

_ in shipping under the Service Contract . receiving the benefit of its more favor­
able ratea." Accordingly, ANERA'. petition 
to confirm the arbitnJ award is granted in 
the amount of $94,388.01, plua interest !rom 
the date of the arbitnJ award to the date of 
the entry of judgment.1I 

Concluaion 

For the :'\!&a01I8 stated above, the Court 
denies 1 NERA'. motion for default judg­
ment, grants BJI'. motion to set aaide entry 
of default, and denies BJI'. motion to dis­
miss. The Court linda that there is no genu­
ine isaue of material fact in dispute and that 
ANERA is entitled to judgment aa a matter 
of law, and, accordingly, grants ANERA's 
petition to confirm the arbitnJ award. An C:: Order accompanies this Opinion. 

u well. Sot Wyctr, 855 S.W.2d at 
13. 

u. Other refe= Include "ANERA SiC No. 
262/87," "_ Cootnct No. 262/87," or 
··AN.U7262." 

14. 10 view of the 60dlq of implied ratiftcadoD, 
the Coun d.ocI not ruch the IN. of apparent 
autharity. 

IS. UDder Ho"l KoDIJ law, 10_ 10 '" ....... 
on ... arioitnl award UDIII It 10 paid: "A IWD 

di.r<cloed '" be paid by aD award oIWl. unl ... the 

ORDER 
For the reasons .tated in the accompany­

ing Opinion, it hereby is 

ORDERED, that petitioner's motion for 
default judgment is denied. It hereby fur· 
ther is 

ORDERED, that respondent's motion to 
set aside the entry of default is granted. It 
hereby further is 

ORDERED, that respondent's motion to 
dismiaa is denied. It hereby further is 

ORDERED, that petitioner'. petition to 
confirm the arbitnJ award ia granted, and 
that judgment ia entered for the petitioner in 
the amount of $94,388.01. It hereby further 
ia 

ORDERED, that, within 14 daya of the 
date of this Order, the parties ahaIl submit 
supplemental hriefa- on the appropriate inter­
eat rate (UDIesa agreement can be reached on 
this question). 

SO ORDERED. 

COMSAT CORPORATION, Ptalntift, 

v, 
FINSHIPY ARDS SAM, 

et ai, Defendant&. 

Civ. No. 94-0165 PLF. 

United Ststea Diatrict Court, 
District of Columbia. 

Sept. 16, 1996. 

American aatellite teiecommunicationa 
provider (COMSAT) .ued Republic of Zaire 

award otherwtae directa. can")' _ u fn>m 
the date of the award. and at the same ra&e u • 
judpeot debt." Ho"l Kooa Atbitradon Ordi· 
naou. Chapter 34 1. Section 22. ANERA .... ns 
that the appUcable rate is the 7~% prime rate 
pubU.hed in the Wall Sl=:t 10urnal 00 Septem· 
ber 1 . 1994. However, bec.auae ~ rate of inter· 
est on a "judimem deb<" 10 DOt clear, the Cowt 
will need additional brie.& from the parties to 
raolvc dtiI luuc (unl.eu. of course, the parties 
are able to reach agreement on the o.rt'OW-end 
JOle rem·jn1nl--que.tioD). 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT or COLUKBIA 

FILED 

AUG 2 8 19~~ 
ASIA NORTH AMERICA EASTBOUND 
RATE AGREEHEN'l', Cltfk, u.s. 0 1$(:11;1 Gour. 

Dill/lei Qi Columbia 
Petitioner, 

v. Civil Action No. '4-'03 SSH 

BJI INDUSTRIES, INC., 

R •• pondent. 

QIIQEII 

For the r ... onl .t.ted in tho acco.panying Opinion, it hlraby 

10 

ORDERED, that potitionar'o motion for do fault judqmont il 

denied . It horeby further io 

ORDERED, that respondentia aotion to •• t •• ide the entry of 

dotoult i. granted. It hereby further is 

ORDERED, that respondent'. motion to dilDio. i. denied. It 

heroby turther is 

ORDERED, that petitioner'. petition to eontirm the arbitral 

award i. qrantad, and that judgaent i. entered tor the petitioner 

1n the amount ot $94,388 . 01. It hereby turther i. 

ORDERED, that, within 14 day. ot the dati ot thl. order, the 

parties shall 8ubmit 8upple.lntal briet. on tho appropriate 

inter •• t rat. (unl ••• agreement can b, reached on this question). 

Date: 

SO ORDERED. 

AUG 28 1995 
;: 

~ 
m 
"< 

~-s-:/~ 
Stanley S~-H.rrr. 

United Stat •• Diltrict Judge 

FIi..ED 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUKBIA AUIi 2 8 1~1: 

ASIA NORTH AMERICA EASTBOUND 
RATE AGREEHENT, 

Petitioner, 

Clerk . U.S. UISUlCt \.:ou~ 
Dlstricl of Columbia 

v. Civil Action No . '4-'03 SSM 

BJI INDUSTRIES, IHC., 

Re.pond.lnt . 

OPINION 

Thio •• ttlr i. bltore the Court on potitlonor'o potition to 

contirm the arbitral award, petitioner I. .otion tor detault 

judqment, re.pondent', counter-motion to .et a.ide entry or 

default, petitioner " renewed motion to confirm arbitral award , and 

re.pondentla motion to disDi.s . Upon consideration of the entire 

record, the Court grant. respondentia motion to .et •• idl entry ot 

default, gronte petitioner" petition to eontln tho arbitral 

award, and deni •• the reaaining motions. 

Backgrgund 

In thi. action to confirm an arbitral award, petitioner Asia 

Harth Amarica Ealtbound Rata Agreament (MAHERAN) aeet. to collect 

liquidated da.ag •• trom r.spondent BJI Industria., tnc. '·BJI"), 

tor a .horttall in the quantity ot goode that were to b •• hipped 

tor BJI durlnq Ull period Karch 24, 1987, to Karch 23, 1988,J 

AHERA ia • Hong Xonq based conference of ocaan couon carriers 

I According to the Texas Secretary ot state, Braxton Jeana, 
Inc., changed ita n4 •• to BJI Induatr1es, Inc., on February 4, 
1991. 

-1-

:t:. 
::n 
9!~ 
~~ :b::n 
:::!<: 
0)::; 
~::j 
::nO 
1'11~ 
-Or-
~ 
""'I 

• 

II 
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est,blt.hed purluant to thl Shipping Act ot 1984. 46 U.S.C. app . 55 

1701 &t ~ ("the Act~) . 

In March of 198', ANERA allegedly Inttrad into Service 

Ii contract Ho . Z6Z/17 (-the ,.rviel Contract") w1th 831, • Tax •• 
r> 
~ corporation.' thl Sarvie. contract w •• allegedly .1qnld on 131 1

• 

~ bohllf by Eric 10, on amploye. of TRC TeKtil. Co., Ltd. '·TRC·) , a 

~ 

< o 
r 
!5 
" p 

~ 
~ 

Taiwan ••• COIDpany. ftC larv •••• an ovU' .... buying IglU1t that haa 

tho authority to find carrioro and ne90thto .hipping rat .. for 

8.11. Und.r tho Sorvice Contract, BJI egr .. d to .hip end ANnA 

aqr.ld to carry a ainlDU& of 1$0 forty-foot equivalent container 

unit. ,·rEU.·) of 90raonta froa porta in the far Eoat to .a.eral 

port. or point. in tha United Statal during the period from March 

2., 1987, to March 23 , 19... Th, Service Contract furth.r provided 

that it BJI f.il.d to .hip tho .iniaw. quantity ot cargo, thon aJI 

would pay liquidatld 4"&9" (known •• -deadtreight" ) in the •• ount 

of $2,450 . 00 per rEU. 

On March 23, 1988, vhen the 6ervice Contract expired , 8Jl had 

.hipped only 127.605 fEU.; thu. , there w •••• hortfall ot 22.]95 

FEU. . In October of 198P , ANERA notitied BJI that it owed ANtRA 

, -Service contract M il definld in the Act a, -a contract 
betw.,n • ahipper and. an Dc.an couon carri.r or conf.r.nca in 
Which the ahipper .ak •• a coamitaent to provide a certain alnlaua 
quantity DC car90 over a fixed tl., period , and the oCI.n co .. on 
carrier or cont.ranc. co.-ita to • clrtain rat. Dr rat •• ch.dull " 
well al • detined aerviee leval • • • i the contract .ay 1110 
Ipacify proviaionl in the aVlnt ot nonparfor.ance on the part ot 
olther party . " 46 U.S.C . app . S 1702(21) . 

- 2-

• • __ ____ 0 0# 

changed itE name to 8JI Indu5tr°.1es , • Inc ., on Fel:>ruary ~ , 

- 1-

$54,167 . 15 in deadfre1ght liability. ) In Decellber ot 1989 and 

February ot 1990, counsel for BJ1 claimed that TRC val never 

authorized to bind 8Jl to any contract, and therefor., that no 

valid contract existed between AHERA and BJI. On H.rch 18, 1993, 

ANERA d. .. &n4.d arbitration purauant to Article 17(a) ot the Service 

Contract, and on Karch 26, 199], 831 notified ANERA of it. refu •• l 

to lubait to arbitration.' On June 1, 1991, the Hong Kong' 

Intern.tional Arbitration Centro (·HKIAc·) appointld Robin S. P.ard 

a. arbitrator. The tollovin9 day, coun •• l tor aJI wrote to the 

HKIAC di.puting the validity ot the arbitration and tha appoin~ment 

of an arbitrator . Included. in this correspondence va. a sworn 

.tate.ent, taken in S.pt.mber ot 1992, in vhich 831'. pr •• ident 

.t.ted that TRC VIS not authorized to 8ign the Service Contract on 

BJI'a behalt. 831 did not tlle further Bub.i.Blon. ther.atter . 

In order to deteraine the validity ot the ar bi tration 

'9ree.ent, the arbitrator conaidered whether TRC had authority to 

.iqn the Service Contract on behalt of BJ1, and detarained that it 

did. On February 28, 1994 , the arbitrator awarded ANERA 

, The deadfrei9ht liability WAI calculat.d 8S tollowa: 
Minimum Quantity Commit.ent: 150 . 000 FEU. 
Quantitv _shinned! 127£505 ,~. 
Do.dfro19ht 22.395 FEU • . 

At a rate ot $2,450.00 per FEU $2 , 450.00 x 22. 395 the 
total dea4frei9ht liability equAls 554,861.75 . 

I Articl. 17(a, ctat., -(a)ny and all di.pute& ari.ing out ot 
or 1n connection with thia contract, including any failure by the 
Shipper to payor by the Agreement to perform ., required 
her.under, shall be reaolved by arbi tration in Hongkong, or luch 
other place a .. the parties t o the d i spute lDay lIutually aQree. . II 

- )-

• 

:b 
::n 
92~ 
~~ 
~~ 
::j:i2! 
0)); 
:i2!::j 
::nO 
~~ 
Or-
::n 
""i 
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$94,l88.01. vhich 831 did not pay.' On April 22, 1994, ANERA tiled 

the petition to contlI1l the arbitral award &galnlt 8JI in thl. 

court. On Jun. 28, 1994, the Clark ot the Court Intlred a datault 

.C)8inat BJ'1. AHERA now rlneWI ltl attort. to collect the 

liquidatad da .. qa •• 

o l'cunn j on 

t. pet,uIt 

A court .IY •• t •• ial In antry ot aefault it good CIUI. 

Ixi.t.. rid. R. elv. P. 55(c). Althouqh. alelaion to •• t •• 1de 

an entry of detault lie. with!n the dlacrltion ot the trial court, 

the -Ix'rei •• ot that dilcration Intaila con.ideratlon ot whither 

(1) the d.tault v .. villful, (2) a .at-aoidl would prejudicI tho 

plaintiff, and (3) tha alleged defen •• VI. aeritorioul.- Ilegel y. 

xev Weat , Corlbbeo n Trading Co " 627 F.2d 312, 373 (D . C. Cir. 

1980) (citation. aaltt.d); ~ JAckson Y Baech, 636 F.2d 8ll, 

'37~38 (D.C . eir. 1980). Horeover, judqment by detault ia nor=ally 

reserved for a "totally unresponalve party" because a r •• olution on 

the lIerita i. preferable to • jUdq: .. nt by default. Joek!lon, 636 

r . 2d at 836j Pul1iom y puIIta;, 418 F.2d 935, 936 (D . C. eir. 

1973); HeFe Liyermore Com. Ye lkti,ng •• cll.cbo't Gebryder I,pepte, 

432 F.2d 689, 691 (D.C. eir. 1970). In the pr •• ant ca •• , once the 

three tactors of willfulness, prejudice, and the pr •• enci ot a 

.erJtorJou. d.fene. are weighed, it beco ••• clear that a default 

judgment .hould not bo ,nt.rod agalnlt 8Jl. 

, This amount conllat. at $54,861 . 15 tor d •• dtreiqht liability 
(.8..LlM.A not. J), $23,405.31 tor intlr •• t thlreon, $14,292.32 tor 
AHERA'. coats, and $1,822.63 for the arbitrator's taa. 

• 
1. "-

8J'I contend . .... 

entry ot default or AN~ 

Ij. r, ,: p '-_ .,..Q. 
( 

&JI'. couns.l discovered on 'lilt roc i 
~ e va th 

BJI rlo.. e Clet"k'. 
-'"It nOtic 

Cou.rt '. p .. jlJd~ent llrJtj II Ot 

virion tile with the Court. 

tlilur. to participate in thi. 
1 att. 

good taith boliaf that it va. not a party to tb\o •• d r 
OCll.aent. 

ANtRA, howevlr, arque. that BJI hll been unre'pon.l . 

thi. action by rlfusing to participate in tho 
• ... '111 
arb1- .. 

procI.dinq, and by not tilinq any motion or anawer with tha Cou .. 

in fe.pon.e to the pat it ion to cantin the arbItral award. In 

deciding vhathef to •• t .aide a dafault or detault judqaent, the 

record Dust be construed in the liqht most ravorable to the moving 

party . Jogkson, 636 F.2d at 836. Applying this .tandard at 

reviev, the Court find. that 8J1'. conduct does not risl to the 

level ot ·willful" behavior contemplated by~. SAA~, 

627 F.2d at lH. 

ANtRA also argues that becausl the arbitrator had determined 

that 831 wa. bound by the service Contract, includinq the agreeaent 

to arbitrate, BJI could not in good faith rima in unresponsive to 

the petition to confirm the arbitral award. The Court di.aqrees. 

It ia •• tabliahed that the courts, not arbitrators, must decide 

whether the parties before them had a Valid aqree.ent to arbitrate 

the dhputa in que.tion. AT'T Technploghs Ing y. Coml!!!!otcottPDs 

Workers Of Ametteo, 106 S. ct. 1415, 1418-19 (1986); Notipnol B R 

PO$senger Corp. y. Bpstpn , MAine Corp., 850 f. 2d 756, 759 (D.C. 
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Cir. 1988); Weotherly Cellapbonic5 pOttnerfi V Hueber, 126 r. Supp. 

319, J21 (D.D.C. 1989). Thu5, the arbitrator'. conclullonl 

concerning the validity ot the Service Contract are not binding. 

~ "orIOver, counael tor BJI .oVld to .It 1.1de the entry of default 

~ on Auqu.t 25, 1994, Ipproxiaatoly four .onth •• fter tho potltlon to 

~ confl .. tho Irbltrol avard voo fllod. Deoplto Ito oa.owhlt tlrdy 

~ 

< 
f2 
;5 .. 
p 

5l 
~ 

appearanCI, IJI cannot be conlider.d • "totally unr •• ponlivl 

party. " au J'SItIOD, 636 F.2d at 836. AI • r •• ult, the 

vilifulno.. toe tor voigh. h.lvily Igaln.t on ontry or I dotlult 

judqaont. 

me prejUdiCe to the petitioner 

ANERA contond. thot .ottlng o.ldo tho dorlult vlll cauoo It to 

luffor projudlce by dollying tho ontry or roll.r Ind on award of 

attorney,' t ••• in ita favor. Howevlr, the delay of •• tt.taction 

of • prlvail1nq plaint!ff" clai. 1, InluU'icient to •• tablillh 

prejudicl. KuQAl, 627 F.2d at 3". A,. relult, thi, tactor 

volghs In tayor or BJI. 

c. ",[Storigua DcfenRe 

In determininq the exi.tence at • .eritoriou. datanea, 

likalihood ot lucca •• 18 not the ••• aura . l.d.... A ra.pondant '. 

alllCJationl are •• ri torioUB it they contain "avan a hint at a 

I U9CJlltion- which, if provln, would conatitute I co_plete defen.8. 

lJL. (cltltion. oaittod). EYon broad and concluoory allegations 

• eet the •• ritoriou. daten.e criterion tor letting .Iid. the 

default . l4.. In tha pra.ant c ... , bleau •• 8JI alacted not to 

lubmit to arbitration, the arbitrator VI. not pra.antad with the 

- 6-

• -s-

alleged facta and evidence now before this Court . BJI cont ends 

that it haa defenses available to it under Article II and Article 

V ot the U.N. Convention on the Recognition and Enforce_ent of 

Foralqn Arbitral Award. (lithe conventi on").' 9 U. S.C.A. note S 

201. BJI furthar contend. that ANERA hod 0 hl.tory of contracting 

dirlctly with TRC tor 131" ,hip.anta, and that it never raclivld 

• copy of the 'ervici Contract or corrl.pondanci rliiting to it 

until attar thl contract had expired. Tharlforl, 831'1 dlflna. on 

tho lo.ue of tho validity or the arbitral aword .atl.rle. tho "hint 

of • lugqe.tion- .tandard, Iven Jt BJI eVlntually 10.18 on the 

,,"rlta. Taken together, the balance of considerations veigh. 

againlt an entry of judgment by detault. Accordlnqly, the motion 

to •• t .Iide the entry of default J. 9ranted . 

II . Juri.dictigD 

Bafore addr ••• in9 the .erit. of the contlr.ation Iction, the 

Court &uat determine whether plrlonal jurisdiction is proper in 

thi. Court. Contractual provisions relatinq to jur isdiotion vill 

be honored aa 10n9 a. they are raasonabll. .s.u Notiono l Equip 

Bento) I.td . y. Szukbent, U S. ct . 411 , 414 (1964). ANERA a.lert. 

that und.r Article 11(b) of the Service Contract, 831 expre.61y 

con.ented to an exerei •• of per.onal jurisdiction by tha Di.trict 

Court for the District ot Columbh in any ac t ion to enfor ce an 

I Specifically , all •• aert. that the court. are prlcluded tro • 
entorcing foreign arbitral avarda without a valid writt.n aqreement 
to arbitrate between the partl •• , and that the arbJtrabillty 
qu •• tion constitute. • • • . e ditference not conte.plated by or 
not tallln9 within the teras ot the lub. iasion to arbitration. ~ 9 
V.S.C.A. note S 201 . 

-7-
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arbitral deci.ion,' BJI ha. not challenged the r.a'onablln ••• of 

the juri.diction ellul., but rather .OVI. to di •• i,. purluant to 

Fod. R. Civ. p, 12(b) (2) on tho ground that tho cl.uoo i. invalid 

~ becau •• IJI 1, not a party to the Service Contract. Aa viII be 

~ d. •• onltratect, BJI I, • Plrty to thl Service contract; tl1u., the 
0< 

~ parti •• • con •• nt to the jur i.diction of thl. Court 1. valid. 
:: 

~ 
~ 

Accordlnily, r •• pondtnt ' • aotion to dil.i •• 1. dlnied. 

TIl VAlidity pC th, contrAct 

AHERA aova. to contir. the arbitral award on tha qrounda that: 

(1) the arbitrator'. deci.ion that IJI w •• a party to the Sorvica 

Contract i. ontitlod to procluoive offoct; (2) BJI ratifiod tho 

Service contract by ahipping under it and rlcliving ban.titl; and 

el) TRC had apparent authority to 119" the ServicI contract on 

BJI' a bohalt. 

A. stondard At Blvtey 

Thoro io a .trong fodoral policy favoring arbitration •• an 

alternativa to the "co_plication. ot litigation." Doyis v· Chovy 

Chua FIn .. 667 F.2d 160, 164 (D,C. Cir. 1981) (quoting wilkQ v, 

~. 14 S. ct, IB2, IB4 (1953 ) ). AI a re.ult, judicial review ot 

an arbitration award i. extra •• ly li.it,d, Xonuth Y. PxOIQott . Boll 

, turbgn, 949 1.2d 1175, 117. (D.C. cir. 1991), and great dotorence 

i. appropriate. ANtRA .rqu •• that the avard must be .ttined 

unl ••• onl at the Ipacified qroundl for ratuIln; to rlcognit. or 

1 Article 11(b) atate. "[t)hl partial hareto axpr ••• ly con. ant 
and aqr •• that the United Stat •• DJ.trict Court tor the Diltrict at 
Columbia hal plrlonal juri.diction oVlr .ach at the. 1n any action 
to Inforcl In arbitration dlei.lon .ntlrld herlunder, concurrently 
vith any other court havinq jurJsdiction." 

-B-

• 
ontorci a foreign arbitral award exists. 9 U. S.C.A. note S 201. 

However, Article II of the convention states that the arbi trill 

agrae.ent is to be in vrltlng Ind .igned by the parties or 

containad In an exchange of Ilttlrl or teleqram.. ~ Becau.a the 

i.IUI bafore the Court i, whether tha Slrvlcl Contract validly Wila 

aiqnld, the Court i. precluded fro. antore!n; the avard until it 

.ak •• thi. deter.in.tion •• a .attar of lave ThuI, the atandard 

govarning .~.ry judgmlnt applie. here. ~ ~f 667 F.2d lit 

160 (applying summary judgment standard in an action to vacate an 

arbitration award where the arbitrability of • particular iSIU8 vas 

disputed), 

Summary judqment may be granted only it the pleadings lind 

evidencI -show that there i. no genuine 1.IUI •• to any .atarial 

fact and that the moving party i. entitled to a judgm~nt .. a 

.atter of law." Fad, R. Civ . P. 56(c), In eonlldsrlng ~.ummary 
• 

judgment aotion, all evidence and the interenc •• tg 'lb. drawn from 
~ 

it mUlt be considered in a light moat fayorable ' to the ngnmovinq 

party. su MAtsushita EleC t Indus. CO, v, Zenith RodiO Cprp , 106 

s. ct. 1348 , 1356 (1986). Summary judqment cannot be granted "it 

the evidence is such that a reasonlble jury could return a verdict 

tor the nonmoving party." Anderspn y. I.I berty I,gbby Inc., 106 S. 

Ct. 2505, 2510 (19B6), 

8 preclusive Effect Of Arbitratpr'a oeci,lpn 

Ae discussed AUDIA, it 1, veIl-settled that only a court Day 

determine with finality vhethar part i •• have antarad into a valid 

agree.ent to arbitrate. ~ AT.' TcchoplpgieO, 106 S. ct. at 1418-

-9-
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19; NOtigDftl ReR Pftfifiengrr Cgrp., 850 F.2d at 7551; Weatherly 

C.llophpnic., 726 F. 6upp. at 321. ANERA arques, however, that 8JI 

VI. obligated to tl1a •• otion to .tay the arbitration betore the 

21 proc .. ~inga took placa, aM that !JI 'a faUun to tile auch • 
r 
'" :> 

~ 
l" .. 
:> 

~ 
!5 .. 
!5 

~ 
~ 

.otion let •• 1 • vaiver to any datln •• 1n I contlrmltion action. 

Thll arqualnt il unplrlullJvl . Thlrl i. no procedurl under 

.totutory or deci.ional lav that raguina a party chollonging 

arbitrability to o •• k an injunction bofora the arbitration 

coaaencea, or suttar the plnalty ot a v.iv.r,' Loco) 71' aplriCDn 

BAkery' Confectionery WOrter' ot Americo y. Hatipoo] BflCyit CQ 

]78 F.2d i18, 921 C]d Cir. 1967) . FUrthenora, the fedaral 

litigation Iyst.. dOl. not require Iplclal juriadictional 

appaaranc ••. red. R. elv. P. 12(b). thUl, III haa not waived itl 

right to cont.st arbitral jurisdiction in a jUdicial forum. 

ANtRA furth.r contends that BJI IUbaitted to arbitration by 

providinq HKIAC with. sworn .tateBent frOB BJI ' s president, and 

therefore hal already litigated the Derlts of the arbitrabl11ty 

dispute. Even it the party cont •• t1n9 arbitration participate. 1n 

the proc •• dings, it can pr ••• rvi the Irbitrability i'lue tor 

judicial conlideration by pr.'lnti"g Mit5 objection to 

Irbitrability to the arbitrator and • • • not thereatter cl.arly 

• Moraovar, the tederal policy tavoring voluntary eoam.reial 
arbitration, aae Faderal Arbitration Act, 9 U.S . C. 55 1-15, would 
bs undaraino4 by making "intoratitial ju~icial octivity •• ndatory, 
when tho po •• ibility axi.t. that. • . . 4i.put. can bs lottlo~ 
~lthout any uae of the court •••.• - Local 712, 37. F.2d at '21-
22; aA& &lag ~, 667 F.2d at 168 (notin9 that a rulo requiring 
partioa 4iaputing arbltrability to aaok intorlocutory rovilv might 
fOltar liti9atlon) . 

-10-

• 
indicate it. willingne •• to forego judicial r.viev." ~, 667 

F.2d It 167-68 (quoting Loca) 2)9, 378 F.2d at 922) . 

Her., ANtRA received a letter froD 831'5 coun •• } on March 26, 

1i9), otating that "Iv). can not oubait to arbitration ve 

viII defend our interelt. in court.- On Jun. 2, 1993, atter an 

arbitrator had boen appointed, counad tor BJI wrote to IIXIAC 

otatinQ "CalY cliont hao roquoatl~ I inforo all partioo thoy ar. 

not agreeing to aubmit to arbitration a. they have not entered into 

any aqraamant which binda thelll. II A copy of that litter va. 

forwarded to the arbitrator. Coupled with 831'1 lack of 

participation 1n tha arbitration proceeding. thareafter, thon 

atat ••• nto d.aonltrato that BJI di4 not aubait tho arbitrability 

qUI.tion to the arbitrator, or at le •• t •• de an objection to the 

arbitrator'. juri.diction without. sub •• qulnt indication that it 

va. villing to forego judicial inquiry. Evon if the arbitrabl1lty 

illue ha. been litigated on the aerits, al AHERA argue., the court 

must make an independent deteraination ot whether there V&5 a valid 

a9ree.ent to arbitrate in any subsequent action to confirm the 

arbitrator ' , d8cision . ill MobO oil V. LQcol 8-166 oil tbem. , 

ltomic Worker. IntI) 110100, 600 F.ld 322 (lit cir. 191a) . 

Accordingly, the Court proc •• d. to the aerita ot the ratitication 

illu, . 

C Rotificotion 

The service Contraot provide, that Hong Kong law ahall govern 

the contract. "Under berican law , contractual choice-ot-law 

provilionl are usually honored." Milangyich V' Coato 'rpeiere I 

-11-
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~, 954 F. 2d 763, 161 (D.C. eir. 1992) . However, becau •• the 

validity ot the Service contract 1. the central i.aul in thia ca •• , 

BJI ha. arqued that Taxa. law ahould apply bocau.a BJI wa. dOing 

bUlIn ••• in Texaa. Blcaus. ANERA balieves the reault vill be the 

~ I .... 1n either juri.diction, the court appl! .•• Tlxa. 1.", in 

~ raaolving thla aattar. 

:: 

~ 
r 
;:; .. 
;:; 

~ 
~ 

AlIEn contend. that BJ'1 ratified the Sarv1c8 Contract by 

.hipping under it and plyinq the trliqht, thereby raceiving the 

benetitl ot the contract's lower rates. -The key concern in 

dlteraining whather I principal haa ratitied an unauthorized act by 

In agent i. the principal ' . knowledge ot the act and aub.equant 

Ictions with that knOWledge."' Wyatt V' MCGreggr, 855 S.W. 2d 5, 13 

(Tax . Ct. App . 1993) (citing Land Title Co pf Doll •• y. r,M 

Stigler Inc I 609 S.W.2d 754, 756 (Tax . 1980)). Ratification can 

be exprl •• ad or implied. ~ ICitation omitted). It can occur 

when the principal retain. the benafita of a tran •• ction atter 

acquiring tull knowledga ot the agent'. unauthoriz.d act. l.i1.. 

(Citing LAnd Title , 609 S.W . 2d at 156); Methodist Hoop', oC Doll03 

V· Corporate Communicator, Inc . , 806 S.W . 2d 819, 88Z (Tax. Ct. 

App . 1991) (citlnq Trond Titl., 609 S.W . 2d at 756) . One who ••• ert. 

ratification must prove that the ratifying party acted upon full 

knowledge ot all lIIaterial tacta. Lind Titl. Co" 609 S.W.2d at 

756-57 . 

• eecausI the parti.a diaputa whether TRC had the authority to 
aign the Service Contract on behalt ot BJ1, the Court will viaw 
this issue in the light .oat tavorable to the r"pondant, and 
a'aWle arguendg that TRC was not authorized to enter into the 
Service Cont ract on BJI', behalf • 

-12-

• 
BJI argu •• that it did not hava full knowledge at the Datarial 

tactl relating to the service contract, and therefore, it could not 

have ratitied the contract. In lupport of thia arquJlent, BJI 

claiaa that it did not know that TRC had aigned 8JI ' • name aa the 

contracting party . The Court finda thi. argument unparaua.iv. . Aa 

dileualld ~, the .oving party need only .how that the principal 

had knowledge ot the material tactl. aer., BJI .~itl that TRC waa 

it. Igent tor the purpoe' of arranging .hip.ent of good. including 

the Cixing ot Creight ratea . BJI a180 acknowledge. that it knew oC 

multiple contracta in which TRC reprelentad that 131 and TRC were 

aCtiliated and in which TRC .igned on bahalt oC BJI. 

Hor. importantly, B31 admit. that it rocoived a copy ot the 

first version of the Service Contract in Which BJI was li.ted a, an 

atfiliate, and TRC repr ••• nted that it wa. authorized t o li9n on 

bahalf of BJI . 'O Under that contract, 8JI alIa would hava baen 

entitled to Ihip cargo at the contract ratel and would have been 

liable tor deadtreight . .u-ticle 9 or the tint version ot tho 

service COntract unaabiguou51y provide. that: 

(I]n lieu ot all damage., which are difficult to calcu l ate, 
da.dtrlight ahall ba ••••••• d a. tallow.: 

(i) It tho "Shipper" [deUned 4lIlWI note 12 .. tho 
contract li9nltorr and ita affiliate.) tail. to tender 
the Hinia .. Quant ty Commitment opecitied in Appendix A 
to this Contract , the Agr.amant (ANERA) .hall invoic. the 

10 Article 1 of the Service Contract at_tell liThe term 
'Shipper ' .e.nl the entity .lqnin9 thia Contract and 
attiliatl./sublidiari •• named on the signaturl page heriot . The 
plraon liqning thi. Contract on behalt at the Shipper wlrrant. and 
raprllentl that he has authority to enter into this Contract on 
behalt ot the Shipper and its attiliat •• /subsidiari •• listed on ths 
signature page . I ' 
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Shipper and the shipper agrees to pay deficit charge. on 
the difference between the quantity of cargo ac t ually 
chipped and the Hinlaua Quantity Comaltment at the lowe at 
to ' rate, Ipecified i n Appendix A [$2,450.00). 

SAe Exhibit 8 to Respondent IS oppoaition to Petitioner I. Renewed 

Motlop To Confirm Arbitral Avard. ThUI, under the draft varltan of 

the service contract whiCh 831 believed to be 1n etfect, 831 would 

bavo boon jointly and .everally liable with TRC for liquidatod 

damagea tor any ahorttell. Becau •• 831 1 • right. and obligations, 

including de.d(raight liability , would baY. bean tha ea.. under 

both the draft veri ion ot the contract and the tlnal contract, and 

831 hod octual knowledge of tho d.adfroight provi.ion in tho dr.ft 

version, 831 had knowledge of the •• terial tacta of the Service 

Contract." ~ ',tl Roye • Co. v. Thprnhurgh 39 F.ld lZ73, 1293 

(5th Cir. 199') (principal found to have ratified contract wh.re it 

knew of the substance of the contract it not the details). 

Finally. BJI contends it did not know it wa. receiVing 

benefits froc the Service Contract; specifically, 831 claim. it did 

not know how the shipping rates it paid under service contracts 

with ~IERA compared to the pravailing tariff rate5. However, -the 

knowledge to &upport ratification say be shown by evidence either 

of knowledge or tacts trom which such knowledge ».y rl.lonably b. 

iaputed to tho princ1pal.· 1!nU. 855 S.W.ld at 13 (c1tations 

u B3I a.serte that it did not perform Iny unequivocal act. 
to indicate that it considered ltlelt to be a party to the 
Service contract. However, becaule BJI would have be.n liable 
tor deadfrelght under both versionl of the contract, itG 
acceptance and payment for Ihip.entl under the Service Contract 
are unequivocal acta not aubject to other interpretationa, 

-14-

. -
omitted}.n ANtRA i8 a Hong Kong based conference ot ocean common 

carriers that ofters bulk rates to ahippers in exchan~e for high 

voluml commit.ants. Thl rlcord shaWl that BlI 1. in the busine •• 

of ioportinq good. end he •• hi.tory of prior d •• ling. with ANERA. 

Horeover, undlr the sirviel Contract, .ore than ani hundred billa 

of lading containing lpecific referanci. to WAHERA service contract 

Ho. 262/81- or -ANE.RA Servici Contract I.T . No . 262/81" .... re 

received by 831. 1
) The •• billa of ladin; al.o .howed 831, ita 

affiliate Ca.h. Braxton, and TRC al the conalgn •• or notify party, 

and the bill. were paid by 831 or Cashe Braxton. Taken together, 

th.s. tact. demonstrate that BlI knev, or in the exerei.. of 

ra •• onable ob •• rvation , should have known, that it v •• benefiting 

from the Sarvice Contract. ThuI, even when vi.wed in the light 

.oat tavorable to 831, ratification i8 inferrad fro. 8lI ' s Ictiona 

i n .hipping under th. Servic. Contract and receiving tho benefit of 

its aor. favorable rates. It Accordingly. AN ERA '. petition to 

confirm the arbitral award is granted in the •• ount at $94,388 . 01, 

plua intar.at from the date of the arbitral award to the date of 

11 831 citea an 1863 Taxa_ Supra •• Court ca •• to lupport the 
propOSition that ratification requir •• actual knowledqe of the 
»atarial tactl . .&..u Beeae y . Medlock, 27 r.x. 120, 124 (Tex. 
1863) . Although the co •• vaguely reforo to thi. rule ot law. tho 
racent HiAtt deci.ion d •• onatrat.a that xnowledge can be interred 
from circumltanc •••• well. l&t HxAtt, 855 S.W.2d at 13. 

I) Other referencel include "ANERA SIC No. 262/81," "Service 
Contract No. 262/", M or "ANA87262.· 

11 In view ot the tlndlnq or ibplied ratification, the Court 
doe. not r.ach the la5ua of apparent authority. 

-15-
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• • 
the entry ot judgment. n 

Concluslop 

For the r ••• on. stated above, the Court denl •• ANERA" aotion 

tor detault judgment, grant. 83t'. motion to .et •• id. entry of 

detault, and din i •• BJI'a sotion to di •• l'8. The Court tinds that 

there ia no genulna i •• u. at matar!al 'Ict In dilputa and that 

ANERA il Intitlld to judgment al a .attar ot law, and, accordingly, 

grant. ANERA'. petition to contirm the arbitral award. An 

appropriate Order aceo.panie. thi. Opinion. 

~:5::1.::? 
Unitld Stat •• Diatrict Judge 

Oat.: AUG 281995 

Ii Under Hong Kong law, intarllt i. to accrue on In arbItral 
award until it i. paid: "A au. directed to bo paid by an award 
Ihall, unI.s8 the award otherwi.e directs, carry inter.at •• troa 
the data of the award and at the ·,a •• rat •••• judgwant debt." 
Hong Kong Arbitration ordinanca, Chaptlr 341, Siction 22. ANERA 
A.serts that the applicable rate 1s the 7 3/.' prl •• rate publJahed 
in the Wall street Journal on September 1, 1994. Howeye~, beeau,. 
the rat. ot lnt.reat on a Mjudqaent d.bt~ 1& not clear, the court 
will naad additional briets tro. the partiea to re.olve thi. i.aue 
(unlasa, ot course, tha partie. ara able to reach aqr.ement on the 
narrow -- and sola remalnJn9 -- que.tion) . 

-16-

• I. tilE KAtTIi or tit. ItOIICI ICDIIC ..... lnAn .. _IMIIO. 

AltD 

I" tit. I14tTll 0' 1\11 ..... lnAflOil 

• .",.111: -

AlIA ~ MDt'" IAItIOUIID IAn AllUIIUIIT 

IoIIJalCA11 nann," LIn. LTD • 

Vlugutllll LlIlU IV' 
(a •• uo ••••• '·lft·lnc.w •• ' to •• ~.r .lva I •• ) 

KAVAlMl IUIIII ItI.lIMA 1.TD. (1t·1.lIla) 

A. P. IIOlUIl·/lAWI ~1"1 

MlflUl 0.1 LINIS LTD. 

nmnn OUIDIT un. I.Tn. 

0I11HT OYIII .... CONTAI'" LINI. 

..... l.\1l1I .IIYICS I"C. 

"IP~ YU.IN IAI.HA ~lD. 
(1ft c~lr own flabt and II ,wec ••• or.·ln-lncer.,e tor; -

(e) J.p.n ~Ln. Ltd . 

(b) y .... hlt.·.hLnnlh.n 88 C • . Ltd.) 

.nd 

IJt tHbU.flII. IHC . «(oc .. rly tradlnl •• 
• r •• Can J •• ne tnc.) of Ta.,.. , unt hd It."ta. 
ot A,eerloa 

iniAL .WA.P.D 

liT CUIICAlIT 

1110 CUIICAlIT 

laD CUIIIAIIT 

4nt CII.o\UIMT 

nil CUUIMT 

tnt CUlllAlIt' 

7nt CUIlWIT 

ItIt CUIIWft 

tnt CLAJKAM'T 

10tll OLJI!lW'T 

UIPONOlHT 

t. aooln 'O •• f. P •• rd 0' IPth Floor, 'cinco'. '~'ldtn" 10 Cha~.r Rood, 

C.n~&".l. Hona knn£, W.IIIfI _rpnlnt:ad by I.tear d.t.~ ht: _Iun. 19" by th. 

Hone Kon, Intarnaclonal ATbttT&tlon Cantra to aet ••• rbltrator under 

S.rvtoo 'ont,ao~ "0 . 262/., datod 20th Horoh 19'7 ,taCod to hoy. boon 

.. da bot ••• n tho Cl.'.~nt. ~nd tho R •• pnndont (-tho IDrvtOQ Contraot-) 

In r •• p.ot of .11 d!.put ••• rlaln, out of or tn oonnootlon with tho 

'.rvloa Contcaet. 

II 
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1 . (0) 

(>l 

(0) 

(0 ) 

• • . . . 
1 ~ ... ' .. d ~ Clalaant.' 01.' ... ~l •• l.na In WT1t1nc 

.onteln.4 in I loe'or "to' 'th J~ I'" fro. alohat'. 

&uttor (~ Cl.1"nto' lawyore) t. ~ •• tf .,~ on.l.oyr •• 

which w •• oopl.d to &h. ".pondont end "~I lawyar, Mr. "orb 

.uch.~ft ., ~ •••• t.r.' .Ir-all , •• t. 

ay loetor datod .th Jvno 1") •• n~ by t .. ond ~1 rOllotoro' 

.1~11 ,Dot to tho ..... nd.nt onO Ie. l..,OT, J ro,w •• ta' 
t~. a •• ,.nd.n~ to ,~ovl' ... with ~f.~' '~.l •• l.". 

•• etlnl our. In 4ar..fl Why It. dt'rur..~ tho Cl,t .. "t.' olot •• 

.~ r.~u •• r.tn8 T~.t it •• rw. .u~ m.r.noo 'u~f •• t"". by 

Uch "u.n. ttt) . 

., copy 'a. (ro. thl KIn, Kona I~t.rn.,'.nal Arbitration 

Contra to tho ••• pondant', lavy.r '.t •• 15th June 1." 
enr.ln.tn~ r.nry ~orr.'rond.ne. rlootvl' rr .. tha ~ •• r"nd.n~l. 

lawy.r , 1 wa. 1nfo~.d that the k •• po~nt took the poaielon 

th_~ th_r. w~. no •• r •••• nt to .~bltT.ta linea t~1 "rlon 

.l.nln, ~h. '.rvl •• Con~ ••• ~ on ~.halt .f the a •• pond.nt h.d 

no authority feoa the a •• pon4.nt to do '0 . PYrth.r d.,.,l. 

pC .. II .. IoIO .. J.Lloli takan II)' t.ha 1"pond.IIL alra oonlall1ad In "h. 

a.aaon. ann •• ad to and for.ln. part DC chi. Award . 

Iy 0 1ft • • e.aOlo dacad 11th Jun. 1"3 fro. the Clal .. nc.' 

lawy.r. to ., •• It oopt., to the k •• pon'ant and ttl lavyer , 

the Cl.J •• n~a · 1.v1~r. r.qu •• r.ad r.h. a •• randan, to .n •••• t. 

whethae tha a •• p.ndant wawld nov _.ra. to patticlpa~a 1n 

tbl. arbltratl.n and a,k.; ch. ll.,ond.nc'. 1.VYlr to lat 

tha. know tha pOlltlon b, 25th Jun_ 19'], tat11n& which tha)' 

would ••• u'. th. a •• pondeht va. not preparld co au~.lt to 

arbitration. 

(0) 

(f) 

(a) 

(h) 

• . , . 

., • f ......... rr .. ~. Cla'~n •• • lawyarl co ~"lf 4&t.d 

2nd AU.~'t 1"1 cop I •• to the a •• pondant an4 it. lAwyar, tha 

C1at .. nt,' l.wy.r. advi.e4 .. that chey ha4 not c •• alv ••• 

~aply to theLr f ......... of l'th J~ 1"3, Thay 

r.~u •• ~.d .. t~ .. ka a 'Inal or6eT ta~ ~'ana •• ~Iall~ 

t. be fllad by l~th Auluat 1"', r.111na whloh tho Ol.L.a"~. 

vla~d .. to -ak. an Award on the b •• , •• r .~la.tona and 

••• ~nt. bat.ra •• , 

.y • C ......... to the Ol.' .. n~.' lawyer. dated 17th AUayaL 

1"! O"rtft~ r.~ ~hn ~ftaron •• nt .nd It. lawyor, 1 n.ta4 th.~ 

It would b. n.c •••• ry tor •• to ~.ctd. whathar tho •• rvlc. 

C.ntract w •• valtd1y .',"ed on bah.lf ot ~h. ~ •• p.n"nt and 

r.qu •• t.~ tho Cl.' •• ne. to ."r~1y ~. vl~h .fftdavlt ovldanca 

a. c. the authDrlL7 of Cha p.eaDn _'.nln. the '.rvlea 

GDneraot to ~o eo Dn b.h.lt of tho k •• pondent . 

.7 0 t •• • c •• ole to tho 0101.anta' lawyera dat.d 21.t A~~t 

\"3 oo,le. to the ke.p.noanc and it_ lawyar . 1 raquaatad 

tho part'o. to advtoo .a whather or not thay acroad that I 

ahDuld d.cld. the que.tlen af Whother th.T. w •• an •• r •••• nt 

to arbitra L. ra~h.~ th.n Incu~rln. the .aCro troublo and 

oxp.n •• of h.vJnl tho •• ttar d.oid.d by tho Co~c in Kona 

Konl · 

., • latta£ d.t.d 20th Hova.bar 1'" coplod to tho 

a.apond.nt .n~ It. lawyer by reltacorad _Jr •• ,l po.~. tha 

Clal •• nca ' lAvy~r •• 04 •• ~b.la.t.ne to .& to the arf.CL chat 

tho a.op.ndan~ v ••• p.~t, to and bovnd by tho 'e~vlce 

Contr.ot and .t.tad th.t Char. ~ •• no n.c ••• tty Cor 

Affldavlt .vid.noo to b. produ •• d on that Q~ •• tl.n . 
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'Iba C:t..&.aMnh MV ... ked .. ,. at ....... __ f ... ~ ... r.. .ucb 

...... IY ara ann ••• d h.I'.~. and ron "I't .t -.y Avar., 

Mov1na oono'da ... ", ch •• ~.l •• '.n. end .~hal' ,,'0 .. 1.1. "'0"0 ... ~ 
de ber,hy ••• td end ""£P'pe ,hat &ho ..... ndent do •• 7 t. t he 

Clat..nto the ow. .e ua." .• " " , t ••• ~t .l~b Ult2J,40S,Jl ~.'nl 

lnt.r •• , ther.on fl'o~ a.,h .... ~.r 1 ••• ~tll the .. to ho .. o.' at 

tho .. 0'0 ot 101 .... ennu. . 

S . 1 fw:tho ....... d end dlro.t th., t .he .... JWln"-nt:. ..... pay W'/ t ••• end 

e.pon ••• for tht. orbltretlon .~ Aw.rd (which t heroby tiM ~t 

KX'1',211,SO) end the Cl.1 •• n~.· c •• La .t ~h. arbitration (which t 

h.I'.~Y taa .~ th_ au. .r KK'111.410,01) . l' eh_ Cl •••• nc. ahell 

pay., '.oe end •• ,cnee., thoy oho11 bo entttiod to reDDve .. ouoh 

r ••• end a_pene •••• pert or their ooet • . 

De'ed cbi. Z'~h "y of '.b~u.ry l"~. 

A~ 
.o~tn .... r. r •• rd r.c.t. Arb . 

Arbttrator 

Vltn ••• l 

~'bl. 
CX-:-I~ /-:-::F:-. -:-f~-:-- -. "'p"""'" )-./. ~ 

1011. DOC) ~ • 

H~8· 

... _---- • 11 nil ·1IATfU. or nil ...... l<OIIe .... lftATlOlf DRDUWlO1O 

MID 

I. 1'K& MTTU. or ,.,. AI.I1n.A1'lC»l 

1""'&11 : • 

AlIA "oanl AlllalCA ..... nOuMD Mn AQIt._T 

AKJaI~ nUIJ)rJrlT 1.IM,. LTD. 

\/lUISUI .... u"" "" (ae ~ ..... r·ln·tftt.r •• t to I.rb'r .luo I •• ) 

UVUAIU UIDI ItAtlMA LTD . (1(·1.111.) 

A. P . MOu.a. .. M4PIK 1.1"1 

MITtUI O.~ LI'" LTD . 

MIPTUIII OaJlIIT LIM .. LTD . 

oallllT C>VIUMI COIITAlHIA LIN" 

..... -J.\In) lIaVlel IHe . 

.rurotf yUI.,. KUlKA LTD. 
(In ~'l~ own rlaht and •• ,u".',or.·tn·ln,.r •• t forI-

(a) Japan Lin. Lcd . 

(b) V .... hlt.·.hlnnlhoh B. Co. ~td.) 

.nd 

aJJ JKDUI~IEI INC . (for •• rt, tra4inl •• 
• r •• ~eft Ja.ne IhO.) .1 ~ •••• , Unl~.d .~.t .. .r ~r'o. 

liT QLAlKAlft' 

IIID CLAJtWn' 

,II> CLUJWIT 

'TIl CU,lMAHT 

ani CUtlWft 

'nI cuuwrr 
1t11 CLAtlWft 

I'I"W CLAJI'Wn' 

tTK CL,4UWIT 

10m ClAIMANT 

aUPO"DIJiIY 

~L\lONC ANNUID TO AND POlKlHC r"..1 or PINAL A\li\kD 

Althouah the Rn~pnnd~nr. hA~, A~ n_rlalnnd In r.~ •• rarh. 1 and 1 of ., 

rinal "'"ard. c:ak.n flO pin 1n Lhh .l'bll.;:ul:lon , II: U .y dllcy co .ac:hty 

~ •• lr that tha Clat .. nts hftv~ pr.dyced aufttcl.nt •• t.rlal co •• t&bltoh 

that th., ara .n~ltl.d to .n Avard. 

flr.t 1 have to ~ •• l with tho R •• ,onO'nt', all ••• tlon, .. d. 1n 

•• ~c •• p.nd.nG. with tho Cl.' •• nto' UI l.wyars and tho H.n, Kon, 

l~t.¥ft&tl.ft&l A¥bicw.tlon Contra , that "~. Iric k. (Who .1~G the 

S.rvic. ContracT on boh,lt of tho .o.pon~.nt) hod nn authority fro. ~ho 
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".~"I: t. lUI ••. Mr. Ito ., ..... a. -.ut:lMiI'I •• ' .'anacur.- Wl4.r eM 

.~ .~ ...... r t.h. ..... ,..l'Wkft~ . ft_ ••• .,.l\iMnc baa noe • .,hl'M ..... ,. 

1Cw . a. ha4 _u.aII • ah •• nor have the,. .'aud chac be h.' .,. .,U"o'""" t'o 

ue. 't , .,.. lotear .ddr •••• ~ co ~ ...... ~"'t. VI l..yore lher • 

.1 .. ~11 b, ~ •••• pondone d.~ ••• 't.~.r 1'~ 11'2 (whl.h loctor ••• 

.vIt •• rlbN anet •• orn -"'01'0 • ""k~ PubU.). Mr . Chualr. V_., t"-

.... ldent .f tho ••• pondont . otat •• tbat Hr . Ie ••• an --.l.y •• of TaC 

T •• tllo Co. ~4. of Tal_.n (-TaC·). H. furtho .. OO""r. •••• ocat •• in a 

.,r .. low. lottor dec." 2'th ~prll 1"1. ~.c TIC bad no ."~~I'tt,. to alan 

• .ner._t • .n b~.lf 01 tho ••••• na-nc. It b.. not ~ •• n ou" •• t •• tbae 

Mr .•• dtd nAt have authority co 0'1" on behalf .t TaO. H ••• ~.r ~.r. 

I. no ovidon •• to .~II •• t thot 1&0 ho. IASMAl authortty to o'.n c". 

'.rvl.a Contraot Oft b.h.lt ot the a •• ,ondenc. I. the qu •• ~'.n .~ t •• ~ 

te wh.th.~ or not, •• ar,u.d by the alataancI, taC had app.~.~c 

.Uth.cL~y ~. bind tha ~ •• pondonl Whon 01anlns ~~. 'arviDa ConC~aGc . 

!ht. Involvo. tho lo.,~nd.nc 1n -holdln, out- tho l.apAndont II havlnl 

authowtty to orr.nlc eo~to'n tron..otlon. on Lt. bahalf ~ar.b1 

•• toppln, tho a •• pondant fro. donylnl TRC ' o ouchorlcy t. 40 •• • 

~c .Dnnrdl"~ r.n M~ . Vn"_ v~r" An nv.r •••• buyln, otfloo for tho 

k •• pondont and ehoSw ducla. oKe.n'od to ,ualley lno, •• el.n .f IOo~. 

hol"a .hl,po, and d •• lln~ vlth ahlp,ln, of .UGh ••••• vht.h war. ~.ln. 

bou,he b7 tho lo.pond.nc. In cha word. of "~. Chuok Y.o. -I only ,rodo 

tho. (1 ••.• v.~.oa. o,onto ot tho lo.pondonc) on .h."," •• ~11i'y and 

qu.llcy or "~Ghan~loo·. Tho Clal •• n~o havo pro~u.ad ca •• eh. rlrac 

p.,o of a opool.on ooner.ot In whloh TlO va ••••• rl~ •••• tho •• onc oC 

~a a •• pond.nt for tho purpo •• ~f 1n.p •• cinl •• r.h.ndl •• ~.lna pwrcha •• 4 

(So. • Talvancac .allor . Tho lood. vera boln, •• 1. rol Tal •• n. Tho 

clal~.nt. h.v. aloo praduood • ~.r. than one hun;r.d .op7 I'll. of 

Ladln, Whleh .ra .ndo~ •• d vSth ~ha n~bo~ of tho 'orvlo. Concr.oC. In 

thl~t •• n ••••• ( SnyotvSns .hSp .. n~. tr.~ H ••• y via Honl Kan. to tho 

Unitad It.e •• of Aaarl0.) TRC'. Honl Kona off to. la a neclfy pacey. 1n 

• - , -

.11 ..... tho .... o,...nl ond/o.: C •• he .~"l.on CorperoUoft UU 

.uboldl&C7/affll1.~ n..a4 1ft tho I • .-vl •• eontr .. " ., ••• na,~ •• ow 

DOtll) ,.~tl ••• nd .11 ohl ... nto ..... ft CY/CY ·f .. olahc .olleoC- co~ . 

J baYe ".n lnY.lye' fo ... 0 ... th.n 20 y ..... tn ".'Ina _Ith ohlP.lnt 

tr ...... othu lftVo'vina • .,.rca fr .. Hona Iton.a and Kao..u ..... Uta , •• IttOft 

or TaG , •• o .... n .~ . It would ~.l on bah." ., Ito prlnel,.1 boch 

v,~ lft.,aotton ot .. 'r.hAn~'.o h.tnr. ahl,..nc and .1 •• woul' b. 

.... ,.nalbl. to ... rro",1", ahlr-nt. .fro. H0n& Ito •• or ...... \1 &nell craM· 

ahi ... nt .f Ma •• u .. rohondl •• chr.u&h Hanl Kana en ~h.lr af tho 

,rlnel,ol vh ... o tho prlnclpol h.a co .rran •• ohl,..n' and t.o pay tho 

'''.'shl:. .. It''Yo,, ~r .n rol •• ncr •• c . Thl. I. why rac:'. Mona Jtona 

.ttlo. v •• no ... 00 notify porcy In tho '111. 01 Ledin, lnvelvln, 

.hlr--nea fro. ".o.u ~o ~h. U.'.A. 

10 '.r •• ~h. Cl •••• nt. ar~ r.ftnr..rno. (An •• Sn.acd. anyona .1a. d.a11na 

~l~h TkC tn l~. c.poclty •• tho R •• pondQn~'. _.ont to~ .. klftl ehlppln, 

..... ana· .. nc.) , Ie 10 cl.ar eh.t tho .a.pondant hold out TIC .0 l~ •••• nt 

for cha pur,.a •• • f arr.nlln& .hlp •• nt. of .oo.a lftOludtn, tho rl.lna .f 

frot.he r.t... lc doao not a.a. co .. co •• tt.r on. vay or ~. ochar 

~.t, •• b.t".n TRC and cha ••• pondanc, TRC only ha' .u~orley ,~ .oe 

1n .0oor4ano. with .poclli. ooner.ato fwo. ci .. to c1n.. The .. to rial 

~.f.ra .0 .hov. el •• rly that TRe v.o h.ld ouc by tha ao.pend.nt •• b.lna 

ouchori ••• CD d •• 1 ,anarally wt~h .ht,..nc of .erD~on.t •• on ~ah.lf of 

tho ••• pondant ."d rho Clftt.AnCa vor. ontttiod to ••• u.a thoe Mr. Brie 

K. ollfttnl on b.h.lf of ,.0 v •• 'netcl.' to hln' tho Ra.pon'.n~ by 

.t,nlnl tho .arvl0. Concr •• ~ .nd .c~.n.lnl lor .pacl.l tr.llht ... t.. fo~ 

tho a.apondont und.r tc. tar~ •. 

Tho CI., .. nt •• 1'0 .rcu.d ~h.~ . In tho ol~oua.t.no.a. tho R •• pon6ant 

~t bo t.kon to h.~o r.titi.d yac·. outhorlty . In tho ob.ano. of 

ovldon. ••• co tho Gire~.c.nc •• In whl.h tho 'a .. vI5. Oont~o~t ••• 

t"nct'iod on eho AlII. DC Ladln, producad to ~ .nd .vld~n •• th.~ t ho 
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~r.f.c. ,tn4 tha~ Chi Cl.~c •• re .nticle. t. VltI3.40S." '-Ina 

lattr"e on v •• ' • ••• l . " It thl ,at •• f 101 p,~ annua IT .. a.~ .~r 

11 •• ('0 .. y. ,C"r tho l.~ Cla' .. nC'1 llc,or .. ,._ l1rh Oete'-r 1'" 
.11 l'~l, ,. have \,.n r.c_lvI' by tho R •• ~nC) to (he date h.r .. ' . 

In r,,,¥4 co the Cl.' .. nt. ' a l_t_ ~.r th.lr ""', t hl.1 .... Ina. th'lr 

C •• ~. I~, •• lona .n. thl '~r~r ol,rlrlol,fftft p~evl". ~7 thl 

Cl.l.-n~' lawy.r.. Art.r dl •• l1ev'"S ..... f the Lt ... ot" ... 

(l~.lY4' .. th. .cc~nt .r ~n rohAn •• Aa • .al., •• ), 1 ... Iel.fl., ~.t 

~. C1atalnt. werl •• tltl.4 t. th.,~ Oftl'O .nd .ut · .r· ... k.t •••• n ••• of 

t~l •• rbttrl&ten which t ••••••• ~ tn. 'w. .f ~'111.4'O . 07 . t •• al,. 

.ltl.Clod ~h.~ tho, .~. Inti tied co rtc ... r fr .. ch. ".p.n4lnc ., r ••• 

an4 l"lnal, for tht, .rbltr.tlon .nd Av.r~ if thay h.~. ~. ply tho •• 

r •••• nd ,.pln ••• to .'t 

DAt •• tht_ 21Lh d.y of r.b~u.~y l"4 . 
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