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ROBERT P. PATTERSBON, JR., U.8.D.J.

Patitioner Belship Navigation, Ine.

("Belship"™) petitions

far an Order appointing an arbitrator on behalf of Hi;pundlnt
Saealift, Inc. ("Sealift") and compelling Sealift to proceed to

arbitration pursuant to the Federal Arbitration Act (the "FAA"),

9 U.5.C. § 1 gt seg,

Both parties move for costs and attornays' feas.
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BACKGROUND
The essential facts are not in disputas.
Balship, a Libarian corporation, time-charters tha vessal
M/V HUNTSVILLE ("the Vassal"™) from disponant owner’ Seabon
Holding Corp. ("Seabon"), a Panamanian corporation. Saabof) in
turn chartars the Vassal from the Vassal's registersd owhar,

Huntsville Navigation Company, Ltd. of HMalta ("Huptswvillae").
Belship An. Mem. at 2 n.l.

. Oon September 23, 1994, Belship entarsd info a charter
fixture (contract) for the Vessal with Sealift, a New York
corporation, vhich arranged for Saalift fo charter the Vassal for
approximataly thirty days commencing on October 6, 1594. Jgd, at
3. A one page "fixture recap” contained the dascription of tha
Vessel and the main terms of ‘the agraamaent. Beslship Pet. Ex. 1.
Tha remaining terms were to be provided by Sealift's July 15,
1994 pro-forma chartar for tha ship A ALANDAR. Balship Am. Mam.
at 2; Balship Pet. Ex. 2.

. The A ALAMDAR chartar was set out on a Hew York Produca
Exchange Time Charter form. Clause 17 of this form states:

17. That should any disputa arise betwean

Owners and the Charterurs,; tha matter in

disputs shall bs referred to thrsas parsons at

New York, onae to be appointed by sach of tha

parties herato, and the third by tha twe sg

chosan: their decisions, or that of any two

of them, shall ba final, and for the purposa

of enforcing any avard, this agreement may be

' "A 'disponant’ lhilj::a'umr does not own tha vessal but
leases or otharwvise ocbtains it for the necessary shipping
pariod.™ Fammland Industries. Inc. ¥, Grain Bd. of Irag, %04
F.2d 732, 734 n.l (D.C. Cir. 19%90).
. F
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made a rule of the Court. . . .
Balship Pet. Ex. 1.

In accordance with the terms of their agreement, Belship
tandered the Vessel to Sealift off tha coast of Ethiopia on
October 6, 1994. Sealift Reply to Pet. § 6. The same day)
Sealift arranged to wire transfer 584,418 to Balship.\(Sealift
Reply Mem. at 3. The following day, Marine Midland\Bank informed
Ssalift that tha bank was cbligated by tha Office of Foreign
Assats Control ("OFAC®™) to block the transfer becausa Huntsville
"indicate(d]) an interest in Cuba."™ Sealift Reply Mem. at 1-4;
Balship Pet. Ex. 3. Sealift then adyvissd Balship that becausas
ths Vessel was "owned by the govarnment of Cuba,™ Seallft was
prohibited by law from entering into a contract for the Vessel,
and, consagquently, the charter agreement was "null and void.®
Belship Pet. Ex. 4. OFAC.eventually fined Sealift $8,441.87 for
its involvemsnt, statipng that Huntsvilles' (both tha Vassal and
its registared gwner) status as "specially dasignated
national{s]" of Cuba had been available in the public records.
Sealift Feply Mem. at 4-5; Sealift Reply to Pet. Exhibits c, H,
I.

On December 2%, 1994, Belship's counsel sant Sealift a
demand for arbitration, ssaking damages resulting from tha
cancellation of the contract. On April 20, 1995, Balship filed
this petition to compel arbitration. It states that in

arbitration it will seek guasi-contractual restitutionary relief.
Balship Am. Mem. at 4-5.
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DISCTESION

The parties agree that the charter fixture was void gb

initio pursuant to the Cuban Assets Control Regulations (CACR),

31 ¢.F.R. § 515.101 gt seg, Belship Am. Mem. at 4-5; Ssalift

Raply to Pet. 9 4. 3J1 C.F.R. § 515.203(a) statas:

sTranafer® is broadly dafined to "include the making, sxecution,

Any transfer . . . which ia in violation of
any provision of this part or of any
regulation, ruling, instruction, licensa, or
other direction or authorization tharsundar
and invelves any proparty in which a
dasignated national has or has had an
interest . . . iz null and void and ‘shall not
be the basis for the assertion or recognition
of any interest in or right, camedy, power or
privilags with respect to such\proparty.

or deliverance of any . . . contyact . . . ." 31 C.F.R. §

515.310.

Balship arguss that unhder the Fedaral Arbitration Act, 9

U.5.C. § 1 gt sag,, the‘arbitration agresment contained within

the vold contract.is mevertheless valid and enforceable and that

arbitration should be compelled pursuant to 9 U.5.C. § 206. 9

U.5.C. § 4 states in pertinant part:

-

A\party aggrieved by the alleged failure,
naglect, or refusal of anothar to arbitrata
under a written agreement for arbitration may
patition any United Statas district court
which, save for such agrsamant, would have
jurisdiction under Title 28 . . . . Tha court
shall hear the parties, and upon baing
satisfied that the making of the agresament
for arbitration or tha failure to comply
therewith is not in issue, tha court shall
make an order dirscting the parties to
procead to arbitration in accordanca with tha
terms of tha agreazant . . . .

In Prima Paint Corp. v, Flood § Conklin Mfg., 388 U.S5. 355

ma b s BEE R N R Bl -

4
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{1967), the Supreme Court instructed that an arbitration clauce
be trsated as conceptually "separable" from the rest of the
agreement. OUnder § 4 of the FAA, the role of the court is to
"consider only issuss relating to the making and performance of
the agreement to arbitrate.® Jgd. at 404. The court must ordar
the parties to proceed to arbitration once it is satiéfied that
"the making of tha agreement for arbitration . . .(is not in
issue.® JId, at 4031. Even a claim that the contract vas induced
by fraud, absent an allegation that the arbitration agreament
itself was fraudulently induced, is insufficient to avoid
arbitration. g, at 403-404.2

The application of Prima Falnt-requires a two step
determination: (1) whether the parties have agreed to arbitrates,
and (2) if they have, whether the scope of tha arbitration
agraament encompasses the asserted claims. See David L.
Ihrelkeld § Co. v, Metgllgesellachaft LEd., 923 P.2d 245, 249 (ad
Cir. 1991), cartodlsmissed, 501 U.5. 1267 (199%91). Arbitration
may not be compalled unless both conditions are met because an
arbitration agreement is inherently contractual, and "a ‘party
cannot. ba required to submit to arbitration any dispute which hes
has not agreed so to submit.” AT & T Technologies, Inc. v,
compmunications Workers of America, 475 U.S. €43, 649 (1986)
fcitations cmitted); see also Interocean Shippipng v, NHational

: For this reason, even if Belship fraudulently induced
Sealift into entering into the agreament by hiding tha Vessal's
Cuban intarest, as Ssalift suggests, Sealift Reply Mem. at 2-3,
this fraodulent inducement alone is insufficient to dafeat
Balship's petition. See Pripa Paint, 388 U.5. at 403=404

3
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Shipeping and Trading Corp.. 462 F.2d 673, 676 (2d Cir. 1972).

Although Sealift does not deny entering into tha charter
containing the arbitration agreement, it contands that it should
not ba compelled to arbitrate because (1) the scopa of the
arbitration clause does not cover tha instant dispute becauss the
underlying charter is veoid, (2) tha arbitration agreement,
contained within a contract void ab initioc, is itself woid and
unenforceabls, and (1) anforcament of the arbitration agreemant
would vioclate the United Nations Convention on_ the Recognition
and Enforcement of Foreign Arbitral Awards, 21 U.5.T. 2517,
T.I.A.S. No. 6997, (Dec. 29, 1970) ("the Convention®). These
arguments will be addressed in tumm.

1. The Scope of the Arbitration Agrsement

The parties dispute tha scopa of the arbitration agrssment.
It is undisputed that the parties entared into an agreement to
arbitrate "any disputes(s]” arising between the "Owners and the
Charterers." Beléhip claims that since "Charterer" refers to
Sealift and "oimar®™ to Balship, the current dispute between
Belship and Sexlift must necessarily fall within the scope of
this broad .clausa.

Sealift argues that becauss the charter agreement is veoid gpb
initic, a charter never existed, and thus Sealift was never a
"Chartarsr.” Tharafora, it is not bound by an arbitration
agreenent calling for the arbitration of "any disputas batwean

Owners and the Charterers."™

Sealift relies on Pollux Marine Agencies, Inc, v. Louis

United States
Page 6 of 15

A S e me— [ —



DF/SIT/0S 10:30 FAI 213 €37 maas

BON. PATTERSOMN

Drayfus Corp,., 455 F. Supp- 211 (S.D.M.¥Y. 1978). Pollux inveolved
a disputa over the same clause at issus in thes instant casas,
Clause 17 of the New York Produce Exchangs Time Charter form.
The Court hald that the clausa was not broad enough to cover
disputes about the very existence of the charter itself, stating
that the use of the word "Charterers" prasupposed the /existence
of a charter and necessarily implied that the existente of the
chartear itself was not one of the potential disputes subject to
arbitration. JId, at 218.

Pollux is distinguishable from the case at bar. In Pgpllux,
tha parties disputad whathaer the essential tarms necessary for a
valid contract had ever beaen agreed-upeon, i.s., whether a
"masting of tha minds" had occurred and an agrssment had been
reached. The issue before the court was who should detarmines if
this “"meeting™ had occurred, an arbitrator or the court. In thes
instant case, the pattias do not dispute entering into a
comprehensive agreament, including an agreament to arbitrates
their disputas.

Sealift afgues that the use of "Chartersrs® within the
arbitration clausa indicates an intant to limit the scopa of tha
clause to disputes where the underlying charter is wvalid.
Daspite its ssmantic appeal, this argument is unpersuasiva. Tha
substancs of the parties' agreement is contained within a one
page "fixture recap.," which includes a description of the Vessal,
the delivery date, and other main terms of the agresmant. As

indicated on the "recap," the other tarms of the contract,

United States
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including the arbitration clauss, ware to ba provided by
Sealift's July 1994 chartear for anothear ship, the A ALAMDAR.
This practics of agreeing on the main terms of a charter fixture

and referring to an eantirely saparate chartar for the remaining

terms is apparently not uncommon. See. e&.9., Pollux 455 F. Supp.
at 214.

The A ALAMODAR charter was a nine paga document, ‘the thrass
page New York Produce Exchange Tima Chartar form ‘and six pages of
riders. Throughout the document, "Ownars® and "Chartarers" is
used to refer to the parties to tha agreemant. It is likely that
the term "Charterers” is merely shorthand for the party hiring
tha boat from its ownar, rather than an attampt to limit the
scopa of tha arbitration agreement. This interpretation gains
credence vhen it i=s considered-that the same contract may be used
multiple times for different ships and differant parties, in
which case the use of-the terms "Charterers” and "Owners" is
perhaps ths best way to clearly identify the partias.

In addition, when attempting to deatermine the scope of an
arbitration wlause, "any doubts concerning the scope of
arbitrahle \issues should ba resclved in favor of arbitration,

. [insluding] . . . the construction of tha contract language
itself or an allagation of wvaiver, delay, or a like dafanse to
arbitrability.” Meses i, Cone Meworial Hospital v. Mezgcury
const. Corp,, 460 U.S5. 1, 24=25 (19831). Arbitration "should be
compelled 'unless it may be said with positive assurance that the

arbitration clause is not susceptible of an interpretation that

United States
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covers the asserted dispute.'® David L, Threlkeld & Co., 923
F.2d at 250 (citations omitted). This presumption tips the

balance of interpretation in favor of construing "any dispute
betwean Owners and the Chartarars®™ as "any disputs between
Belship and Sealift.” Therefore, the current disputs falls

within the scopa of the arbitration clausa.

2. The Validity and Enforceability of the ArPitzation
Agreement

Sealift contends that sinca the charter agrasment is veoid gp
initig, the arbitration agreement contained thetein must also ba
void ab initio. Relying on Pollux, Cansanen v. Smith Barmey,
Harria. Upham & Co,, 805 F.2d 558 (1ith Cir. 19%86), Ihcee Vallays
Mun. Water Dist, v, Z.F, FHutfon § 2., 925 F.2d 1136 (5th Cir.
1991}, and PMC Inc, v, Atomerdic Chemetela Corp., 844 F. Supp.
177 (S.D.H.Y. 1994), Sealifft claims that Prima Paint addresses
only contracts that are ¥goldable, not contracts that ars void.
Howaver, in the cases cited by Sealift, there were disputas as to
whather an agressent had ever been reached. In Ppllux and in
EMC, there were disputes as to vhether a "meeting of the pinds®
had occurfeds Ppllux, 455 F. Supp. at 214; PMC, 844 F. Supp. at
180; sae alsg, Intergcean, 462 F.2d at 676=-677 (arbitration
clause not saparable if contract never agreed to). In Cancanan.
the party alleged that the contract had never been formed becausas
fraud in factum mades assent to the contract impossible.
cancanon., 805 F.2d4 at 1000. In Ihres Vallevs, thes municipality
(Three Valleys) claimed that the contract's signatory had no
authority to bind it. Three Vallevs, 925 F.2d at 1139-1142.

9
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even if the rest of the contract is invalid. Matterhorn, 763
F.2d at 8659. As long as ona party's agreement to arbitrate is
supportad by tha other's, the agrsemants supply their ocwn
considaration, "so cbjections to other parts of the contract,
based on fraud or unconscionability or mistake or whatever, nesed
not spill over to the arbitration clause.® Id.; see alss
Telsdvne. Inc, v. Kone Corp, 892 F.2d 1404, 1410 (9t Bir. 1589)
(Prima Paint requires "an independent challesnge to tha
arbitration clause, rather than a challenge t6 the arbitration
clause which must rise or fall with a challenge to the contract
as & vhole."™)

Sealift's reliance on several state law cases to support its
proposition that the arbitration <lause falls with the contract
is misplaced since these cases do not involve tha FAA and thus
are not ralavant to tha currant disputa.

The parties, both a&kpérienced commercial corporations,
agreed to submit their-disputes to arbitration rather than to thas
courts. Both the parties’' intant to arbitrate disputes as
manifested inthe arbitration clausa and thae pr-nmptinn“"i.n favor
of arbitration, see. @.9., Moses H. Cone Memorial Hosp., 460 U.S.
at 24+25, are best satisfied by holding the arbitration clauss
separable from the void charter, and thersfore valid and
anforceabla.

3. TIhe United Nations Conventlion

Sealift contends that even if the arbitration agreement is

valid under Chapter 1 of the FAA, % U.5.C. §§ 1-16, enforcemant
1l
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Tha raticnale for finding the arbitration agreements
inseparable in the above cases is thae savere "bootstrapping®
problem that would occur if a party was forced to arbitrate the
issue of whether they had actually agreed to let an arbitrator
decida any disputes between the parties. 3See Matterhorn. Inc., ¥,
MCR Corp., 763 F.2d 866 (7th cir. 1985) (Posner, J.). No/such
bootstrapping problem exists in the instant case. Sealift does
not dispute the fact that the parties reached an overall
agreamant containing an agresment to arbitrate; ‘nor does it argue
that it was deceived or coarced into agreaing to the arbitration
clause. As acknowledged at oral argument, Sealift accepted
tander of the Vassal and, until the funds transfar was blocked,
performed as if the entire contract was valid.

Although the Sscond Circuit has not ruled spacifically on
the separability of arbitration agresments from contracts void gb
lnitio in their entirety-because of illegality, other circuits
favor separability(whsn the contract is void ab _initio. The
Fifth Circuit has held that evan if a contract is void ab initig,
if the making /of the arbitration agreement is not called into
guesticn, Ehen the arbitration agreement contained within tha
void .caftract remains separate and enforceable. Mgsa Opsrating
Lid, v, louisianas Inptrastate Gas Corp,, 797 F.2d 238, 244 (5th
Cir. 1986) (contract void ab ipitioc becauses of statutory
violation); see also, Timberton Golf, L.P. v. McCumber cConst..
Inc.. 788 F. Supp. 919, 922 (5.D. Miss. 1992). The Seventh
Circuit has stated that an arbitration agresmant may be valid

10
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would violats the Convention, adopted and codified in Chapter 2
of the FAA, 9 U.S.C. §§ 201-208. Tha dispute betwean Balship and
Sealift is governed by the Convention because Belship, a Liberian

corporation, is not a citizen of tha United States. 9 U.5.C. §
202.

Sealift argues that Article II(3) of the Convention (fotbids
anforcamant of tha arbitration agreameant becaussa tha charter is
null and void. Article II()) states:

Tha court of a Contracting Stata, when selzed
of an action in a matter in respect  of which

tha parties have made an agreamant within the
meaning of this article, shall,.at\ tha

requast of one of the parties,. cafer to
parties to arbitration, unlgés it fipnds that
the said agresment is null and void

inoperative or incapable of baing p;.n'.nrmld.
(emphasis added). 9 U.S.C. § 20%,\T.I.A.S. Mo. 6997 art. II(3).
An "agreamant® includes an arbifration clauss contained within a
contract. Jgd, art. II(2).

Becauss the charter\is null and void, argues Sealift, the
arbitration agrespent is null and void as well. This argument is
without merit.< Article II(3) of the Convention meraly zandates
that the courts/of a nation governed by the Convention refar tha
parties to arbitration unless it determines that the grhitration
agreemant is "null and void.® JId, art. II{3). "[N]ull and void"
muat be construed narrowly so as to further the Conventicn's goal
of promoting the anforcemant of arbitration agreements. Antco
Shipping Co. v, Sidermar 5. D, A., 417 F. Supp. 207, 216
(s.D.N.¥. 1976), giting Parsons § Whittemore Overseas Co. V.
dociete Generale De L'Industrie Dy Papler, SO8 F.2d 363, 974 (2d

12
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Cir. 1974).

Enforcemant of tha arbitration agreemant beatwaan Belship and
Sealift doas not conflict with Chapter 2 of the FAA or vith the
Convention because the arbitration agreement is not null and
void. Pursuant to 9 U.S.C. § 208, Chapter 1 of tha FAA applias
to actiona brought under Chaptar 2 to the axtent that Chapter 1
does not conflict with cChapter 2 or the Convention. "9 T.s.C. §
208; Parsons, 508 F.2d at 971. When determining the. validity and
enforceability of an arbitration agreamant governed by Chapter 2
of the FAA, the court uses the sams rules used to determine the
"intarpretation, construction, valldity, revecability and
anforceability™ of an arbitration agrwement governsd by Chaptar
1. See. e.9., Baromun Aktiengessllachaft v. Socista Industriale
Agricola "Tresse™ DI Dr. Domenico E Dr. Antonio Dal Ferro, 471
F.Supp 1163, 1169 (5.D.N.¥.\1979); Ganegce Inc, v, T, Eakiuchi &
Co., 815 F.2d 840, 845 (24 cir. 1987). In addition, the
prasumption in faver of arbitration is sven stronger in the
contaxt of arbitration agreements governad by tha Convention
bacause the goal of the Convention is to promote the enforcemant
of arbitrail-agreements and thersaby facilitats international

businsss\transactions on the wvhole. David L. Thralkeld § Co.,
923\ F.2d at 248, 250. As discussed in Section 2, aupra, the

arbitration agreament found in Clause 17 of the pro-forma charter
is valid and enforceable under Chapter 1 of tha FAA, esven though
the charter fixtura itself is null and void. Therafors, undar

Chapter I of thea FAA, the arbitration agreement is saeparable,

13
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valid, and anforceable.

Sealif+ also arguss that anforcamant of the arbitration
agreement would be contrary to U.S. public policy as articulatsd
in the Cuban Assets Controcl Regqulations. Article V(2)(b) of tha
Convention allows a naticn to refuse enforcement of an
arbitration award if enforcement would bs contrary to that
nation's "public policy." 9 U.S.C. § 201, T.I.A.S. §0..6997 art.
V(2)(b). Assuming, arguendc, that this provision ‘allows a court
to refuse to enforcs an arbitration agresment, piblic policy
stil]l mandates enforcameant of the agressament, -*"Public policy" and
"national policy® are not synonymous. _PACgons, 508 F.2d at 974.
Although "national policy" prohibits dealing with Cuba, the
"public policy™ sxception in the Convention "was not meant to
enshrine the vagaries of internatiocnal polities under the rubric
af 'public policy.'"™ ]Id./ \Instead, "public policy®™ is best
served by promoting thfe "supra-naticnal™ goal of the Convention,
promoting the enforcement of intermational arbitration
agreements. Dayvid L. Threlkeld & Co.., 923 F.2d at 248, 250. A
"parcchial refisal™ to enforce an arbitraticn agreement “Would
frustrateithis purposa, therefors, a court should compel
arbitration even if the arbitrator could make a ruling that an
American court could not. !1IIHh1lhi_HﬂIﬂIl_ﬂﬂIIh_E;_Ellll
Chrvsler-Plymouth, Inc., 473 U.S. 614, 629-631 (1985). "Public
policy™ should be invoked to bar anforcement only whan
enforcament would "viclats the forum state's most basic notions

of morality and justice."™ pParsons, 508 F.2d at 974; see also

14
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Hational 04l corp, ¥. Libvan Sun 04l Co., 733 F. Supp. B0O0, 808,
819-820 (D. Dal. 19%0) (refusing to bar anforcement of an
arbitration award in favor of Libyan company despits sanctions
against Libya). OFAC has granted a license allowing Balship to
procead to arbitration. Belship Pet. Ex. 5. Any award that
Belship might recover through arbitration would be placed in a
"hlocked™ intarest bearing account until relations with Cuba
improve to the point wheres tha funds may be released to Belship.
Allowing arbitration to proceed will hardly viclate the United
States' "most basic notions of morality and justice."™
CONCLUSION

For tha reascns stated above, Balship's motion to compal
arbitraticn is granted. Sealift is ordered to appoint an
arbitrator within 30 days and to proceed to arbitration pursuant
to 3 U.5.C. § 206 and the terma-of tha partiess' agresament.

Both parties' moticns -for attormeys' fees are denied.

IT Is S50 CRDERED:

Dated: MNew ¥ Hew York o
July ., 1995

Robert P. Pattarson, JE.
U.5.D.J3..
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