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Aller & Mew York fruit distribiors produce was damaged bn Lronail
froin Moroecs (o Mossarhuseits ahoard respondent weasel, which was
awned by jespondent Ponsmsnisn conpany ond chuarened to o
dapanese varrier, pelitivier insarer padd the distrilsitnes clabn, oosd
ihey botl stied respamdsnls inder e stslard B bill of lading
tendered o e distribuior by ita Morocean sapplier  Respondenis
il Lin slay Uer uetion nod rompel arbitrotien in Tekyo unider the
till o bading's Foviin arldivalian elause misd e Federnd Arbitration
Acl IFAAL  The Dhistricdl Conrd granied Uhe mation, rejecting ihe
prgimend af pelilioner smd the distribotor thai (e arbidraibon
claiise wis unenfurcesble under the FAA becouse, inter olin, It
violated EXH) of e Carriage of Goods by Sca Act (COGEA) in el
the intonvenience nid cosls of proceeding in Jopan would “gssg|nl

liakility™ in the sense that COCGESA pnlhi'hil! Hﬁdu-'llf Wis
eourt eertified for interloculory appeal il raling (o mp-;l arbitre-
tion, sisting thai the controlling question of lww, waf “wheiher
15361 nullifies an arbitration claase contained o s GVoi lading
governed by COOSA" o olfinning Lhe erder Lo afblirale. (he Fimst
Cireuit expressed grave doubt whether s foeign arbitration cleuse
lessened linhility ander §3B), but assumed (heoclsuse was invalid
under COGEA ard resolved the confiict betwegn the ststules in Lhe
FANS [avor

Held: CDOSA doss nol millily l'm'!i,aﬂ lﬂﬁrll.lurl cluwses condained In
maritime bills of lsding Pp. 4
(sl Ezambned with care, IN.N does nol supperl petitioner's
argument that o foreign arbitration clause lessena COGEA linbility
by inerensing the transsciion eosis of obtaining reliel. Becouse it
1

1 VIMAKR SEGLIHUS Y REASEQ. w MYV SKY REEFEH
Byllabua

reqiilres that the *labilily” that iy hoi'be “leasen|ed]” “arisie]
fram Failure [n the dutles or prowided in this sec
tion,” §3(B) |s concerned with pfie Wability imposed elsewhere in §3,
which defines that lisbility by saxplicht ebligations and procedures de-
gigned o correct ceriain buses By carriers, bul does not address
the separsis question af-the)particulsr forum or other procedural
enforcement mechantifme. \ Petitioner’s conbrary resding of §308) is
undermined by Cartvol Cricise Lines, Ine. v Shite, 499 U 5 GBS,
595696, whershas \he Court's reading finds support in the goals of
the so-called’ Hngue ‘Hidea, the inlernational convention on which
COOSA la mngeled, and in the pertinent decisions and statules of
olher palians 18 would be oul of keeping with such goals and with
canjsinpdrary principles of internationsl comity and commercisl
practicmid interpret CONGSA to disparage the suthority or compe-
Arnse\ el intermubivnnl forume for dispuite resalutlon.  The imony of
pelitioner’s arguinent in favor of such an inlerpretation is height.
el by the foct dhol e feram here |8 arbliration, for Lhe FAA (s
ks bnsed in part on on internolbonal convention.  For the Undied
Siwies Lo e oble 1o gain the benchits of internaiicnal sccords, his
coniils miviesl ool eolstrie CODGSA @ nullify lorelgn arbitretion
clmises becusise of hiwonvenience (o the plalnlill or Inssler distmst
ol tlee whility of Torelgn srhitraters 1o apply the lnw. Ppo 4-10

ibi Adsn rejected fn petiilones’s argoment thei e arbitradion
claupe should not be enforced becanse there is no guarsnlee forelgn
arhilrators will apply COGSA. Aecording Lo peliliener, the arbitra-
forn will follow Ul Japaness Hague Rules, which significantly lessen
reapandenis” lability by providing carriers with s defenae based an
ilié meis or omisatona of the slevedares hired by the shipper, ralher
than COGSA, whish makes nondelegabls the carvier’s obligation to
properly and earelully sow ihe goods enrried, Whatever the merits
of this cemparative readlng, potitionsr's elalm ks premature because,
ol this interlociulory stage, I is ol established what low the arbi
irnters will apply or Lhat peiiticner will receive diminkshed pretec-
tham ma & vesuli.  The District Court has retained jurisdiciion ower
ihie caee and will have the oppartunity at the sward-enforeement
slage Lo ensure Uhal the legllimats inleresl in the enforeement of
the Inws has been sddressed. Pp 11-13

igl In light of ihe (wregoing, the relevani provisions of COGSA
and Lhe FAA are ln accord, and both Acis may be ghven full afTect
It is therelore unmecessary to resolve the further question whelher
the FAA would averride COGSA wers COOSA Interpreted otherwise,
[ b

2 F. 3d 727, allirmed mnd remanded,

BT9T

United States

Page 1 of 69
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gust, C o, nnd SCalia, SOUTER, Tyow,  and Gipi . b, jod
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VIMAR SEGURODS Y REASE 08, 8. A, PETI-
TIONER v. MV 8 ER, HER

ENGINES, Al

ON WRIT OF CERTIORARITO THE UNITED STATES COUNT
CiF nrmu,ﬁm IE FIRSET CIncuiT

Thuime 19, 1985]

JUSTICE KENNEDY delivered the opinion of the Court
This casé \reqhtires us to interpret the Carriage of
Goods by Vet (COGSA), 46 U, 8. C. App. E1300 e
ar.*q-,“au:'ii’{," elates to a contract conlaining a clause
;aﬁrhilraliun in a foreign country, The guestion
i[__gu?ﬁﬂ a foreign arbitration clause in a bill of lading
is_ifvalid under COGSA because il lessens liability in
the sense Lhat COGEA prohibits. Our holding that
COGSA does not forbid selection of the foreign forum
makes it unnecessary to resolve the further guestion
whether the Federal Arbitration Act (FAA) 8 U 8. C
§1 ef seqg. (1888 ed. and Sopp. V), would override
COGSA were il interpreled otherwise. In our view, the

relevant provisions of COGSA and the FAA are in
accord, not in conflict.

The contract at issue in this case is a standard form
bill of lading to evidence the purchase of a shipload of
Moroccan oranges and lemons. The purchaser was
Bacchus Associntes (Bacchus), a New York partnership
that distributes fruit at wholesale throughout the
Northeastern United States. Bacchus dealt with Galaxie
Negoee, 8. A. (Galaxie), a Morocean [ruit supplier
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Bacchus contracted with Galaxie to purchase the
shipload of fruit and chariered a ship to transport it
from Morocco to Massachusetts. The ship was the MV
Sky Reefer, a refrigerated cargo ship owned by M. H.
Maritima, 5. A, a Panamanian company, and time-
chartered to Nichiro Gyogyo Kaisha, Lid, a Japanese
company. Stevedores hired by Galaxie loaded and
slowed the cargo. As is customary in these types of
transactions, when it received the cargo from Galaxie,
Nichiro as carrier issued a form bill of lading to Galuxie
as shipper and consignee. Onee the ship set sail from
Moroeeo, Glalaxie tendered the bill of lading to Bacchus
arcording to the lerms of o letier of credit posted in
Cialanie’s Favor

Among the righis and responsibilities set out in Lhe
bill uf lading were arbitration and choice-of-law clauses,

Clause 3, entitled “Coverning Law and Arbitration,”
provided:

"1 The eontract evidenced by or contained In this
Hill of Lading shall he governed by the Japonese
law

2 Any dispute arising from this Bill of Lading
shall be referied 1o arbitration in Tokyo by the
Tokyo Maritime Avbitration Commission (TOMAG) of
The JJapan Shipping Exchange, Inc., in accordsnce
with the rules of TOMAC and any Migﬁtimgm
thereto, and the award given by the arbitrators shall
be final and binding on both partiesS=App. 48.

When the vessel's hatches were operied for discharge
in Massachusells, Bacchus discovered\that thousands of
boxes of oranges had shifted in gha cirgo holds, result-
ing in over $1 million damage ™ Bacchus received
$733,442.90 compensation fmam\petitioner Vimar Seguros
¥ Reaseguros (Vimar Segucts), Bacchus’ marine eargo
ingurer thalt became subrogated pro fanio to Bacchus'
rights.  Petitioner and Bacchus then brought suit

VIMAR SEGURDS ¥ REASEG. o MV BKY REEFER A

against Maritima in personam ghd MV Sky Reefer in
rem in the District Court for Ahe District of Massachu-
setts under the bill of laéding- These defendants,
respondents here, moved do siay the action and compel
arbitration in Tokyo under clause 3 of the bill of lading
and §3 of the FAA ‘which requires courts to stay
proceedings and ealoxce arbitration agreements covered
by the Act. Petitionér and Bacchus opposed the motion,
arguing the srbitration clause was unenforceable under
the FAA both'\beciiuse it was & eontract of adhesion and
because (it _wiolated COGSA §3(8). The premise of the
latter Argument was that the inconvenience and costs of
proceéding in Japan would “lesseln] . . . liability™ as
thage, terms are used in COGBA.

The Distriet Court rejected the adhesion argument,
wbserving thal Congress defined the arbitration agree-
ments cnloreeable under the FAA o include maritime
billa of lading, 8 U. 5. C. §1, and that petitioner was a
sophisticated party lamiliar with the negotiation of
maritime shipping transactions. It also rejected the
argument that reguiring the parties to submit (o
arbitrotion would lesson respondents’ liability wnder
COGSA §MB)L  The court granted the motion Lo stoy
judicial proceedings and to compel arbitration; it re-
tained jurisdiction pending arbitration; ond al peti-
lioner's request, it cerlified for interlocutory appeal
under 28 U. 8. C. §1292(b} its ruling to compel arbitra-
tien, stating that the controlling question of law was
“whether [COGSA §3(8)] nullifies an arbitration clause
contained in a bill of lading governed by COGSA”™ Pat
for Cert. 30a.

The First Circuit affirmed the order to arbitrate, 29
F. 3d 727 1(1994). Although it expressed grave doubl
whether a foreign arbitration clause lessened linbility
under COGSA §3(8), 20 F 3d, at 730, the Court of
Appeals assumed the clause was invalid under COGSA
and resolved the conflict between the statutes in favor
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and modepecific statute, id., at  11-733. "We grant
certiorari, 513 U. § __ (1985), to resolve a Jircuit spli
on the enforceability of foreign arbitration clauses in
maritime billa of lading. Compare the case below
fenforcing foreign arbitration clause assuming arguendo
it violated COGSA), with State Establishment for
Agricultural Produet Trading v. MV Wesermunde, B38
F. 2d 1676 (CA11 (declining to enforce foreign arbitra-
tion clavse because thalt would viclate COGSAL, cert
denied, 488 L. 5. 916 (1988). We now allirm.

11

The partice devate much of their argument to the
yuestion whether COGSA or the FAA hos priority.
“I'Wlhen two statutes are capable of co-existence,” how-
ever, it is the duly of the courls, absent a clearly ex-
presasd congressional intention to Uie contrary, (o regard
coch as ellective.” Morton . Mancari, 417 U. 3. 634,
651 11974 Mitrsburgh & Lake Erie B Co. v. Roilway
Lobor Exceatives’ Assn., 401 U. S, 490, 510 {1980)
There iz no conllict unless COGSA by ils own lerms
nullifies a foreign arbitration clause, and we chooze to
oddress thal issue rather than assume nullification
arguendno, as the Court of Appeals did. We consider the
twi arguments made by pelitioner. The frsl is that a
foreign arbitration clause leasens COGSA liability by
incrensing the transaction costs of oblaining relief. The,

second is that there is a risk lforeign arbitrators will not
opply COGSA.

ol the FASL, which il considered io be the later enm:l*

A

The leading case [or invalidation of a I'unﬁm forum
selection clause is the opinion of the Coust.of Xppeals
for the Second Circuit in Indussa Corp. v\S. 8. Ran-
borg, 377 F. 2d 200 (1967) (en bancl$ 'ﬂ:u court there
found that COGSA invalidsted a ﬂhbilrﬂ designating o
foreign judicial forum because it “pubs ‘a high hurdle’ in

the way of enforcing liability, ana thus 18 &n eleclive
mer * for co' ‘'ers to & settlements lower than if
carg. (owners, could su a convenient forum,” id., at
203 (citation omitted). The court observed “there could
be no assurance that [the foreign court] would apply
[COGSA] in the same way as Would an American
tribunal subject to the uniform. #l of the Supreme
Court,” id., at 203-204. Following Indussa, the Courts
of Appeals without &mpl&ﬁ‘n‘i‘ﬂ vi invalidated foreign
forum selection clauses u nder §3(8). See Union Ins. Soc.
of Canton, Ltd. v. 8. 8. %ﬂknn 642 F. 2d 721, 723-725
(CA4 1981} ﬂunﬂg'ﬁ rrett, Lid v MV F'innmse
826 F. 2d 1441, 14491444 (CAS 1987); see also G.
Gilmore & C. M w of Admiralty 146-146, n. 23
(24 ed. 1978)\lapproving Indusea rule). As I'nrergn
arbitration_clauses are but a subset of foreign forum
selection clauses in general, Scherk v. Alberto-Culver Co.,
417 U 8. 506, 519 (1974), the Indussa holding has been
extended” io foreign arbitration clauses as well, See
Stode Establishment for Agricultural Product Trading,
Supra, at 1580-1581; cf. Vimar Segurcs y Reaseguros,
gupra, at 730 (assuming arguendo Indussa applies). The
logic of that extension would be guite defensible, but we
cannot endorse the reasoning or the conclusion of the
Indussa rule itself.

The determinative provision in COGSA, examined with
care, does not support the arguments advanced firsl in
Indussa nnd now by the petitioner. Section 3(B) of
COGSA provides as follows:

“Any clause, covenant, or sgreement in a conkract
of carriage relieving the carrier or the ship from
liability for loss or damage to or in connection with
the goods, arising from negligence, fault, or failure
in the duties or obligations provided in this section,
or lessening such lisbility otherwise than as pro-
vided in this chapter, shall be null and void and of
no effect.” 46 U. 5. C. App. §1303(8),

United States
Page 4 of 69
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The liability that may not be lessened is *liability for
loss or damage . . . arising from negligence, fault, or
failure in the duties or obligations provided in this
section.” The statute thus addresses the lessening of the
specific liability imposed by the Act, without addressing
the separate question of the means and costs of enfore-
ing that liability. The dilTerence is that between explicit
statutory guarantees and the procedure for enforcing
them, between applicable liability principles and the
forum in which they are to be vindleated.

The liability imposed on carriers under COGSA &3 is
defined by explicit standards of conduct, and it is
designed to correct specific abuses by carriers. In the
19th eentury it was a prevalent practice for common
carriers to insert clauses in bills of lading exempting
themselves from liability for damage or loss, limiting the
period in which plaintiffs had to present their notice of
claim or bring suit, and capping any damages awards
per package. See 2A M. Sturley, Benedict on Admipshfy
gll. pp. 2-2 10 2-3 11995); 2 T. Schoenbaum, Admivalty
and Maritime Law §10-13 (2d ed. 1994); Yanfey\The
Carriage of Goods: Hague, COGSA, Visby, and llﬁnhurg.
57 Tulane L. Rev. 1238, 1239-1240 (19830 'Thus, §3,
enlitled “Responsibilities and liabilities W carrier and
ship,” requires that the carrier "exercise doe diligence Lo

-+ Imlake the ship seaworthy” ahd”“[plroperly man,
equip, and supply the ship™ befi andVat the beginning
of the voyage, §3(1), “properly and earefully load, handle,

stow, carry, keep, care forg.and+discharge the goods

carried,” §32), and 1uuu.-a-.tir_iﬁ'hl‘ lading with specified
contents, §313). 46 U. 80\ App. §1303 (1), (2), and (3).
Section 3(6) allows thiwchrgh owner to provide notice of
loss or damage withly three days and to bring =suit
within one _-.renr.r;lr!ﬁa‘é are the substantive obligations
and particular p ures that §38) prohibits a carrier
from altering to its advantage in a bill of lading,
Nothing in this section, however, suggests that the

VIMAR SECGURDS ¥ REASEG, v. M/V SKY REEFEH 7

statule prevents the~pastiés lrom agreeing to enforce
these obligations in’ icular forum. By its terms, it
establishes certafn duties and obligations, separate and
apart from the mechanisma for their enforcement.
Fltil‘.unu;:'g:_,? rary reading of §3(8) is undermined by
the Cougt's eenstruction of & similar statutory provision
in Car '_"lrnllféﬂrkim Lines, Ine, v. Shute, 499 U. 8. 585
(19 )\Thére a number of Washington residents argued
tht“a Florida forum selection clause esntained in a

&rilige ticket should not be enforced becsuse the expense

and inconvenience of litigation in Florida would “causle]
plaintiffs unreasonable hardship in asserting their
rights," id., at 506, and therefore *'lessen, weaken, or
avoid the right of any claimant to a trial by court of
competent jurisdiction on the question of liability for . .
loss or injury, or the measure of damages therefor™ in
violation of the Limitation of Vessel Owner's Liability
Act, 489 U. 8, at 595-596 (quoting 46 U. 8. C App
§183c). We observed that the clause “does not purport
to limit petitioner's liability for negligence” id, at
696-687, and enforced the agreement over the dissent's
argument, based in parl on the Indussa line of cases,
that the cost and inconvenience of traveling thousands
of miles "lessens or weakens [plaintiffs'] ability to
recover." 499 U, 8., at 603 (STEVENS, J., dissenting|

If the question whether a provision lessens liability
were answered by reference to the costs and inconve-
nience to the cargo owner, there would be no principled
basis for distinguishing national from foreign arbitration
clauses. Ewven if it were reasonable to read §3(8) to
make a distinction based on travel time, airfare. and
hotely bills, these factors are not susceptible of a simple
and enforceable distinction between domestic and foreign
forums. Requiring a Seattle carge owner to arbitrate in
New York likely imposes more costs and burdens than
@ foreign arbitration clause requiring it to arbitrate in

Vancouver, It would be unwieldy and unsypited Slates
Page 5 of 69
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the terms or policy of the statu_. to regq e muﬂa‘
proceed case by case to tally the costs and burdens to
particular plaintiffs in light of their means, the size of
their claims, and the relative burden on the carrier.
Dur reading of "lessening such liability” to exclude
increases in the transaction costs of litigation also finds
support in the goals of the Brussels Convention for the
Unification of Certain Rules Relating to Bills of Lading,
51 Stat. 233 (1924) (Hague Rules), on which COGSA is
modeled. Sixty-six couniries, including the United
States and Japan, are now parties Lo the Convention,
seg Department of State, Office of the Legal Adviser,
Treaties in Force: A List of Treaties and Other Interna-
tional Agreements of the United States in Force on
January 1, 1994, p. 367 (June 1994), and it appears thatl
none has interpreted its enactment of §3(8) of the Hague
Rules to prohibit foreign forum selection clauses, see
Sturley, International Uniform Laws in Mational Courts:
The Influence of Domestic Law in Conflicts of Interpre-
tation, 27 Va. J. Intl L. 729, 776-796 (1987). The
English courts long ago rejected the reasoning later
adopled by the Indussa court. See Maoharani Woollen
Mills Co. v. Anchor Line, [1927] 29 Lloyd’s List L. Rep.
169 (C. A) (Serutton, L. J.) (*[Tlhe liability of the
carrier appears to me to remain exactly the same under
the clause. The only difference is a question of proce;
dure—where shall the law be enforced?—and | do pot
read any clause as to procedure as lessening liabiliby™).
And other countries thal do not recognize foreign forim
selection clauses rely on specific provisions to that effect
in their domestic versions of the Hague Rules)(sed, e.g.,
Sea-Carringe of Goods Act 1924, §9(2p-¢Australia);
Carriage of Goods by Sea Act, No. 1 of\1988, §3 (South
Alrica). In light of the fact that CO s the culming-
tion of & multilateral effort “to ests uniform ocean
billa of lading to govern lhur‘ﬂh& and liabilities of
carriers and shippers inter_sa in\international trade,”

VI ANR SEUURUS & RbAonie. © sy S lbbbal L

Ro. tC. He . & Co. ‘rnuu'!f Machinery Corp., 359
. 85 287, 301 (1959), we decline to interprel our
version of the Hague Rules in a manner contrary o
every other nation to have addressed this issue. See
Sturley, supra, st 736 (conflicts _in the interpretation of
the Hague Rules not only desifoy pEsthetic symmelry in
the international legal order But impose real costs on
the commercial sysiem the Rulea govern).

It would also be out of ke#fiing with the objects of the
Convention for the &wrls of this country to interprel
COGSA to disparags, the authority or competence of
international forgma for dispute resolution. Petitioner's
shepticism ovég the ability of foreign arbitrators to apply
COGSA or the Hague Rules, and its reliance on this
aspect of ladirgsa, supra, must give way to contemporary
principlés  of international comity and commercial
practice” As the Court observed in The Hremen v
Zapdte Off-Shore Co., 407 U. 8 1 (1872), when it
enforced. a foreign forum selection clause, the historical
illdir:jul resistance to foreign forum selection clanses “has
ittle place in an era when . . . businesses once essen-
tially local now operate in world markets™ [Id., at 12
“The expansion of American business and industry will
hardly be encouraged,” we explained, “if, nolwithstanding
solemn contracts, we insist on a parochial concept Lhal
all disputes must be resolved under our laws and in cur
courts.” Id., at 9. See Mitsubishi Motors Corp. v. Suler
Chrysler-Plymouth, Inc., 473 U. 5. 614, 638 (1985 (il
international arbitral institutions “are to take a central
place in the international legal order, national courts
will need to ‘shake off the old judicial hostility 1o
arbitration,' and also their customary and understand-
able unwillingness to cede jurisdiction of a claim arising
under domestic law to a loreign or transnational tribu:
nal”) (citation omitted); Scherk v. Alberto-Culver Co., 417
L. 5., at 616 ("A parochial refusal by the eourts of one
couniry to enforce an international srbitration agreo

L
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ment™ would frustrate “the orderlineas and predictability
essential to any international business transaction”); see
also Allison, Arbitration of Private Antitrust Claims in
International Trade: A Study in the Subordination of
National Interests to the Demands of 8 World Market,
18 N. Y. U. J. Int'l Law & Politics 361, 439 (1988).
That the forum here is arbitration only heightens the
irony of petitioner's argument, for the FAA is also based
in part on an international convention, 8 U, 8. C. §201
et seq. |codifying the United Nations Convention on the
Recognition and Enforcement of Foreign Arbitral
Awards, June 10, 1958, (1970] 21 U. 5. T. 2617),
T I. A 5. No. 6987, intended "to encourage the recogni-
tion and enforcement of commercial arbitration agree-
ments in international contracts and to unify the

standards by which agreements to arbitrate are observed
and arbitral awards are enforced in the nigmluri:-'».

countries,” Scherk, supra, at 520, n. 15. The

requires enforcement of arbitration agreemg tadin

contracts that involve interstate commerce, se¢ Allidd-
Bruce Terminix Cos. v Dobson, 513 U. 8__| “+985),
and in maritime transaclions, ln:ludingﬁ_hﬂ]rl'iﬂ' lading,
see 8 U. 8 C E§1, 2, 201, 202, where~there is no
independent basis in law or equity fir Pevocation. Cf.
Carnival Cruise Lines, 499 U. 8, 9b@98 (“forum-selec-
tion elauses contained in formepadsage contracls are
subject to judicial scruliny for fundamental fairness”).
If the United States is to bélable to gain the benefits of
international secords asd“Mgve a role as a trusted
partner in multilater; l‘-;:b&tunrl. its eourts should be
most cautious before iptespreting its domestic legislation
in such manner as\to.yiolate international agreements.
That concern couhsels against construing COOSA teo
nullify foreign arbitration clauses because of inconve-
nience to the plaintill or insular diatrust of the ability
of foreign arbitrators to apply the law.

VIMAR SEGUROS ¥ REASEC. o MV SKY REEFER 11

Petitioner's setond) argument against enforcement of
the Japaneseé\ arbitration clause is that there is no
guarantee “arbitrators will apply COGSA.  This
objection rdises a concern of substance. The central
guaranide_of §3(8) is that the terms of a bill of lading
maf not'relieve the carrier of the obligations or diminish
the, legal duties specified by the Act. The relevant
guestion, therefore, is whether the substantive law to be

'!ﬁ”pll-:d will reduce the carrier's obligations to the cargo
‘owner below what COGSA guarantees. See Mitsubishi

Muotors, supra, at 637, n. 19.

Petitioner argues that the arbitrators will follow the
Japanese Hague Rules, which, petitioner contends, lessen
respondents’ liability in at least one significant respect.
The Japanese version of the Hague Rules, it is said,
provides the carrier with a defense based on the acts or
omissions of the stevedores hired by the shipper,
Galaxie, see App. 112, Article 3i1), (corrier liable *when
he or the persons employed by him" fail to take due
carel, while COGSA, according to petitioner, makes
nondelegable the carrier’s obligation to “properly and
earefully . . . stow . . . the goods carried,” COGSA §3(2),
46 U. 5 C. App. §1303M2); see Associated Metals &
Minerals Corp. v. M/V Arkiis Sky, 978 F. 2d 47, 50
(CA2 1992). But see COGSA §4(2)i), 46 U 5 C.
§1304(211) ("[N]either the carrier nor the ship shall be
responsible for loss or damage arising or resulting from
... lalet or omission of the shipper or owner of the
goods, his agent or representative™); COGSA §3i8), 46
U. 8. C. App. §1303(8) {agreement may not relieve or
lessen liability “otherwise than as provided in this
chapter”); Hegarty, A COGSA Carrier's Duly to Load
and Stow Cargoe is Nondelegable, or s It7: Associated
Metals & Minerals Corp. v. M|V Arktis Sky, 18 Tulane
Mar. L. J. 125 (1993). United States

Whatever the merils of petitioner’s PagePof69
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reading of COGSA and ils Japanese counteérpart, jis
claim is premaoture. Al this interlocutory stoge il is nol
estahlished what law the arbitrators will apply 1o
petitioner's claime or that petitioner will receive dimin-
ished protection as a result. The arbitralors may
conclude that COGSA applies of its own foree or thut
Japanese law does not apply so that, under another
clause of the bill of lading, COGSA controls. Respond-
eénts seek only lo enforce the arblirstion agreemeil
The district court has retained jurisdiction over the cise
and “will have the opportunity at the award-enforeement
stoge 1o ensure that the legitimate interest in the
enforeement of the ... laws has been addressed. ™
Mitsulishi Motors, 473 U. 8., at 638; f. 1 Hestatement
("Thirdy of Foreign Relations Law of the Uniled Stales
SAHA 20d) (19RE) (A court in the United States need not
recopnize a judgment of the court of a foreign state il

ihe judgment itsell, is repugnant to the public policy
of the United States™). Were there no subsequent
ppporiunity for review and were we persusded that “the
chioice-of -Torum and choice-of-law clauses operaled iy
tundem as a prospeclive waiver of o parly’s right (o
pursue statutory remedies . . . . we would have litle

hesitation in condemning the agreement as against

public policy.” Mitsubishi Metors, supra, at 637, n. 19

CF Koort v Dotaony Mifls, 178 U, 5, 69 {15900} [nll”ilm.

choice-ol-law provision under the Harter .&;_L' Nhe
statutory precursor lo COGSA, where British law witid
give effect to provision in bill of lading thal/purperied
to exemps carrier from liability for damdge Ly’ goods
caused by carrier's negligence in loading Smd-8towage of
cargol, The Hollandia, [1983] A. C. m_ 575 (H. L.
1982) (noting choice of forum clause\ not ex (acie

offend against article 1Il, paragraphh 87 but holding
clause unenforceable where nﬁuﬁin court chosen ag
the exclusive forum would y'8 domestic substantive
law which would resull in | ng the carrier's liability

VIMAR ~"GURDS .EAHE‘.H v MV SKY HEEFER 13

to @ sum lower than that to which he would be entitled
il |English COGSA] applied”). Under the circumstances
of this case, however, Lthe First 8ircuit was correcl 1o
reserve judgment on the choice: 'question, 29 F. ad,
al 729, n. 3, as it must be n the first instance
by the arbitrator, ef. Mit ghi Motors, supra, at 637,
n. 19. As the District Courf has retained jurisdiction,
mere speculation thit the foreign arbitrators might
apply Japanese lawe , depending on the proper
construction of Qﬁm, might reduce respondents’ legal
obligations, goes“ndt in and of itsell lessen liability
under COGSEA_E38).

Because we hold that foreign arbitration clauses in
bills of Yadifig are not invalid under COGSA in all
cireutagtances, both the FAA and COGSA may be given
full ‘effset. The judgment of the Court of Appeals is
difirmed, and the case is remanded for further proceed-

\Jigs consistent with this opinion.

It is so milered

JusSTICE BHEYER Look no part in the consideration or
decision of this case.

United Stei%:es
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SUPREME COURT OF THE UNITED STATES

Ma. 833

VIMAR SEGUROS ¥ REASEGURODS, 8. A., PETI-
TIONER v. M/V BKY REEFER, HER
ENGINES, ETC., ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT
OF APPEALS FOR THE FIEST CIRCUIT

lJune 19, 19846)

JUSTICE O'CONNOR, concurring in the judgment.

| agree with what | understand to be the two basic
points made in the Court's opinion. First, 1 agree thal

the language of the Carriage of Ooods by Sea. Ael™
(COGSA), 48 U. 8. C. App. §1300 et seq., and our

decision in Carnival Cruise Lines, Inc. v Siriite, 499
U. 8. B85 (1991), preclude a holding that the ﬁy:#ue-d
cost of litigoting in o distant forum, wit more, can
lessen liability within the meaning of QDGSA E:8)
Ante, al 6-8. Second, | agree that, beeahsé the Disirict
Court has retained jurisdiction ovef phis case while the
arbitration proceeds, any clai ,_g?{mi-ning of liability
that might arise oul of the arbitealors' interpretation of
the bill of lading's choice quq.w.;.ﬂauu. or out of their
application of COGSA, js_préwmature. Ante, at 11-13.
Those two points suffige o Bfirm the decision below.
Because the Courts\ dpinion sppears to do more,
however, | concue ‘only in the judgment. Foreign
arbitration ciw;;{-r the kind presented here do not
divest domestic courts of jurisdiction, unlike true foreign
forum selection clauses such as that considered in
Indussa Corp. v. 8. 8. Ranborg, 377 F. 2d 200 (CA2
1967) (en banc). That difference is an important one—it
is, after all, what leads the Court to dismiss much of

2 VIMAR SEGURDE Y REASEG. o MV SKY REEFER

petitioner's-acguinent as premature—and we need not
decide todny whether Indussa, insolar as it relied on
considerations other than the increased cost of litigating
in/A distant forum, retains any vitality in the context of
true Yoreign forum selection clavses. Accordingly, |
wowld not, without gualification, reject “the reasoning
Lﬂndl the conclusion of the Indussa rule itsell,” ante, &t

‘6, nor would I wholeheartedly approve an English

decision that “long ago rejected the reasoning later
adopted by the Indussa court,” ante, at B. As the Court
notes, “[following Indussa, the Courts of Appeals
without exception have invalidated foreign forum
selection clauses under §3(8)," ante, at 5. 1 would prefer
to disturb that unbroken line of authority only to the
extent nocessary to decide this case

United States
Page 9 of 69
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SUPREME COURT OF THE UNITED STATES

Ha. 84-E2]

VIMAR BEGURDS ¥ REASEGUROS, 8 A., PETI-
TIONER v. MV SKY REEFER, HER
ENGINES, ETC., ET AL

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT
0OF AFPEALS FOR THE FIRST CIRCUIT

|slume 19, 1885)

JUSTICE STEVENS, dissenting.

The Carriage of Goods by Sea Act (COGSADL" enncled
in 1936 as a supplement to the 1893 Harler Act !
regulates the terms of bills of lading issued by ocean
carriers transporting carge to or from poria of the
United Stales. Section 3iB) of COG3A provides:

“Any clause, covenant, or agreement in a contract of
carriage relieving the carrier or the ship from
linbility for loss or damage lo or in connection with
the goods, arising from negligence, fault, or failure

in the duties and obligations provided in this
section, or lessening such liability otherwise than as |

provided in this chapter, shall be null and void snd
of no effect.” 46 U, 8. C. App. §1303(B).

Petitionera in this case challenge the mln{gpihﬂhf'hf
a loreign arbitration clause, coupled with &, chgice-of-
fnr!lgnalaw cluuse, in & bill of lading coveriop’a ship-
ment of oranges from Moroceo to Boston, saachusetts.
The bill, issued by the Japanese eagrier; provides (1)

49 Siat. 1207, 46 U 8. C_App™§§1300-1318
127 Smt, 445, 40 U 8 C, AppNj§180-106

9 VIMAR  GiUOs ..!‘.AEE-LI v MY SKY REEFER

that the transaction “‘shall be governed by Japanese
law,”” and (2) that any dispule arising from the bill
shall be arbitrated in Tokyo. te, at 2. Under the
construction of COGBA that h EQ uniformly followed
by the Courts of Appeals an rsed by scholarly com-
mentary for decades, M those clauses are unen-
forceable against the sh because they “relieve” or
“lessen” the liability thu:nier Mevertheless, relying
almost entirely on w Fetent case involving a domestic
forum ulectlun;cln:i that was not even covered by
COOSA, Enmui@#ﬂuiu Lines, Inc. v. Shute, 489 U. 8§
585 (1991) the Court today unwisely discards settled
law and_ade t8 o novel construction of §3(8).
I ]

lif\ i 19th century it was common practice for ship
v iters Lo issue bills of lading that included stipulatione
#xmmnpling themselves [rom llability for losses occasioned
by the negligence of their employees. Because a bill of
lading was (and is) a contract of adhesion, which a
ghipper must accept or else find another means lo
transport his goods, shippers were in no position lo
bargain around these no-liability clauses. Although the
English courts enforced the stipulations, see Compania
de Novigacion la Flecha v Brawer, 168 1. 5. 104,
117-118 ¢ 1687), citing Peck v. North Staffordshire Rail-
way, 10 H. L. Cas, 473, 493, 484 (1863), this Courl
concluded, even prior to the 1893 enactment of the
Harler Act, that they were “contrary to public policy,
and consequently woid® Liverpool & Greot Western
Stearn Co. v. Phenix Ins. Co., 129 U. 8 397, 442
i1889)." As we noted in Brauer, several District Courts

"I suppori of il holding in Liverpeal Steam, the Courl observed:
*The corrier and his castomer do not stend upon = footing of
cguality,. The individusl costomer has no renl Freedom of cholee. He
connod alTord to higgle or stand outl, and seek redress n the courts,

United States
Page 10 of 69
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had held that such a stipulation was invalid even when
the bill of lading also contained m choice-ol-law clause
providing that "the contract should be governed by the
law of England.” 168 U. 8, at 118. The question
whether such a cholce-ol-law elause waa itsell wvalid
remained open in this Court until the Harter Act was
passed in 1893,

Section 1 of the Harter Act makes it unlawlul for the
master or owner of any vessel transporting cargo
between ports of the United States and foreign ports to
insert in any bill of lading any clause wherehy the
carrier “shall be relieved from liability for loss or
damage arising from negligence™ In Knott v. Botany
Mills, 179 U. 8. 68 (1900), we were presented with the
question whether that prohibition applied to & bill of
lading containing a choice-ol-law clause designating
British law as controlling. The Court held:

Ha prefers rathor o accepl any bill of lading, or do Wign Wy poper,
that the carrier preseénts; nnd in mast cases asopo aliernnlive
but to do this, or to abanden his bosiness” /1ENE 5., 0t 441

"Tha firal sectbon of the Harler A<t prasided:

“He it enocied by the Semate and House presentolives of the
Ulaited States of America ia [:DFI'FI’!.’ ﬂih:i . That it shall nod be
lawful for the manger, agent, masten, or dwner of any vessel trans-
porting merchandise or rip fodm or belwesn ports of the
United States snd forelgn pobisa insert in any bill of lnding or
shipping document any cla Sovenant, or sgresment whereby i,
he, or they shall be relieysd.from lisbility for loss or damage arising
from negligende, faali "l?':‘llﬁ"ﬁ in proper loading, slowage, custody,
clfe, of proper hll"%‘{ ny and all lowiul merchandise or prop-
erty cominitted 1o ita ortheir charge. Any and all words or clauses
of auch import inserted In bills of lading or shipping receipts shall
b null amd vodd and of ne effect® 27 Sial. 445 468 U 8 O App
1m0,

This section was randered chaolaie by FAUB) of COHESA, 0 broodir
pl'l:ll'llbltlﬂnl'l thal iawalidates claiises either *relieving” or 'Ium:rlulu“
& carrier’s liability 48 U 3 C App. §1308 8L gueted supeg, wi 1

4 VIMAR SEGUROSY) REASEG. » MV SKY HEEFER

“Thie] exiress) provision of the act of Congress
overridessand ‘nwillifies the stipulations of the bill of
lading that-the carrier shall be exempt from liability
for glich negligence, and that the contract shall be
Mk@‘ by the law of the ships flag.® fd., at 77.

The, Cdurt’s holding that the choice-of-law clause was
L];,Mlti rested entirely on the Harter Act's prohibition
ﬂ‘g}ﬂﬂt relieving the carrier from liability. JId., at 72
Hince Knott, courts have consistently understood the
Harter Act to create a flat ban on loreign choice-of-law
clouses in bills of lading. See, eg., Conklin & Garrert,
Lid v M/V Finnrose, 826 F. 2d 1441, 1442-1444 (CAB
19871, Union Ins. Sec. of Canton, Lid. v 8. 8. Elikon,
642 F. 2d 721, 723-7256 (CA4 1881} Indussa Corp. w.
5. 8 Ranborg, 377 F. 2d 200 (CA2 1967). Courts hove
also congistently found such clouses invalid under
('0DGEA, which embodies an even broader prohibition
againsl clonses “relieving” or “lessening” a corrier’s
liability, Indeed, when a panel of the Second Circuil in
1865 interpreted COGSA to permit a foreign choice-ofl.
low clause, Muller v, Swedish American Line Lid,, 224
F. 2d BD8, scholars noted that "the case seems impossi-
bile to reconcile with the holding in Knot.™ Eventually
pgreeing, the en bane court unanimously overruled
Muller in 1967. Indussa Corp., 377 F. 2d, at 200,

In the 19567 edition of thelr treatise on the Law of
Admiralty, Gilmore and Black had criticized not only the
choice-ol-law holding in Muller, but also its enforcement
of a foreign cholce-of-forum clause. They wrote:

*The stipulation for suil abroad seems also (o
offend Cogsa, moat obviously because it destroys the
shipper's certainty that Cogsa will be applied.

LIfFET

United States
‘0. Oilmore & C Dlock, Law of Admiraity 125Pa081 10§69
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Further, it is entirely unrealistic to look on an
obligation to sue overseas ms not ‘lessening’ the
linbility of the carrier. It puts a high hurdle in the
way of enforcing that liability." G. Gilmore & C.
Black, Law of Admiralty 125, n. 23,

Judge Friendly's opinion for the en banc court in
Indussa endorsed this reasoning. In Indussa, the bill of
lading contained a provision requiring disputes to be
resolved in Norway under Morwegian law' Judge
Friendly first remarked on the harsh consequence of
"requiring an American consignee elaiming damages in
the modest sum of $2600 to journey some 4200 miles to
o court having a dilferent legal system and employing
another language™ 377 F. 24, at 201, The decision,
however, rested nol only on the impact of the provi-
sion on a relatively small claim, but also on a fair read-
ing of the broad language in COGSA. Judge Friendly
explained:

“ISection] 3B) of COGSA says thel ‘any clause,
covenanti, or ogreement in a conlract of carriage * *
*  lessening [the carrier’s liability for negligence,
[oult, or dereliction of statutory duties] otherwise
than as provided in this Act, shall be null and void
and of no effect” From s practical standpoint, te
require an American plaintilf to assert his claim

only in a distanl courl lessens the lability 4:[ &hn'

carrier quite substantially, particularly wheh
claim is small. Such a clause puts “a hihe hirdle’
in the way of enforcing linbility, Gilmdre &/ /Black,

*The bill of lading contsined the fellowisip provision:

““Any disputs wrising under this Bill of Lading shall be decided in
the country whers the Carrler has hie ipal place of business,
and the law of mach country shell zeept mn provided else-
where herein'® Indussa Corp -1!, ghﬂﬁ]‘. 377 F. 2d 200, 201
(CAZ 1947},

H VIMAH AURDE #MEE. . MY BEKY HEEFER

supra, 126 n. 23, and thus is un effective means for
carriers to secure settlements lower than if cargo
could sue in a convenient fopim., A clause making
a claim triable only in & forelgn court would almost
cartainly lessen liabilit % law which the court
would apply was neﬁ’ Carriage of Goods by
Sea Act nor the H Rules. Ewven when the
foreign r-uurL wnul pply one or the other of these
regimes, ial abroad might lessen the
carrier’s Illbﬂlt_'r mince there could be no assurance
that it mm npply them in the same way as would
an A E\p tribunal subject to the uniform control
of the reme Courl, and § 3(8) can well be read

Agvering a potential and not simply a demonstra-

hladomsening of liability.” Id., at 203-204 (citations
.{rhlﬁcm

AE Lhe Courl noles, anfe, at §, the Courls of Appeal

whithout exception have lollowed Indussa. In the 18756
‘edition of their treatise, Gilmore and Dlack also en-

dorsed its holding, adding this comment:

*Cogsa allows a freedom of contracling out of its
termes, bul only in the direction of increasing the
shipownor's linhilities, and never in Lhe direction of
diminishing them. This apparent onesidedness iz a
commonsense recognition of the inequality in bar-
gaining power which both Harter and Copsa were
designed to redress, and of the fact that one of the
greal objectives of both Acts is to prevent the
impairment of the value and negotiability of the
ocean bill of lading. Obviously, the latter resull can
never ensue from the incremse of the carrier's
duties.” G. Gilmore & C. Black, Law of Admiralty
146-147 (2d ed.) (emphasis in original) (footnote
omitbed).

Thue, our interpreiation of maritime law prior to the
enactment of the Harter Act, our reading of that statute

United St%es
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in Knott, and the federal courts’ consistent interpretation
of COGSA, buttressed by scholarly recognition of the
ecommerclal interest in uniformity, demonstrate that the
clauses in the Japanese carrier's bill of lading purporting
to require arbitration in Tokyo pursuant to Japanese law
both would have heen held invalid under COGSA prior
to today.'

The foreign arbitration clause imposes potentially
prohibitive costs on the shipper, who must travel—and
bring his lawyers, witnesses and exhibits—to a distant
country in order to seek redress. The shipper will
therefore be inclined either Lo settle the claim at a
discount or to forgo bringing the claim at all. The
foreign-law ¢lause leavea the shipper who does pursue
his claim open to the application of unfamiliar ard
potentially disadvantageous legal standards, until he caf
obtain review (perhaps years later) in a dnmli:&nﬁ
under the high standard applicable to vacatbed “of
arbitration awards.® See Wilko v. Swan, 316 g 3 w1,

-

YOIF pusirae, the ohject lonalile fealure in I!uq._[i\!w hill of luding
is a foreign arbitration claise, nel & el 1 forivin selectien clause.
fut this distincthon in of little imporianes] In relevant respects,
ihere i no dilference betwaen the wo \ imposs subsiential
coats on shippers, and both should be held 1o lessen lisbility under
COGSA. The majority’s remsoniag \o the contrary thus presumsbly
covers [orum selectbon na well ay wehilration. See ante, al 5; anle,
st 1-2 ('Conson, J ., eancurtingdn judgment). The enly ground on
whilch one might distingu twn Lypes of cloisen ks that snother
federnl statute, the Fedecal Arbitration Act, makes arhitratisn
claiisen anforeeabls, Wherens no analogoun federsl stotute exists for
farum selection cl For the rensens enpressed infra, at 14-16,
ihis distinction 3 unpersunsive

"I ain sesuming thet the majority would not sctuslly uphold the
mpplication of dissdvanisgeous legal stnndards—ilwss, even under
the narrowest reading of COGSA, surely lessen liability. See ante,
ot 11-13, Mopstheloss, the majority is apparently willing Lo allow
arbitrotion e procesd under foreign luw, and o detenmine after.
wards whether applicnimn of that low heaa actually lessened e

B VIMAR SEGUNQS Y REASEG. v MV SKY REEFER

436437 (1963), Apcordingly, courts have always held
that such clauses” *lessen” or “relieve” the carrier’s
liability, swe-dyy’, State Establishment for Agricultural
Product”Tratling v. M/V Wesermunde, B38 F. 2d 1676,
IEHH{EEJEEHIH. cert. ‘denied, 488 U. 5. 916 (1988),
apd evan the Court of Appeals in this case assumed as
much, 29 F. 3d 727, 730, 732, n. 5 (CA1 1994)" Yet
this Court today holds that carriers may insert foreign-
drbitration clauses into bills of lading, and it leaves in
doubt the validity of choice-of-law clauses.

Although the pelicy undergirding the doctrine of stare
decisis has its greatest value in preserving rules govern-
ing commercial transactions, particularly when their
ineaning is well undersiood and has been accepted [or
long periods of time," the Court nevertheless has
concluded that a change must be made. Its law-chang-
ing decision is supporied by three arguments: (1) the
statutary reference to “lessening such liability” haz been
misconstrued; (21 the prior understanding of the meaning
of the statute has been “undermined” by the Carnival
Cruree cose; and 1) the new rule s supported liy our

carrioe’s Fformal linbility, As | have discussed sbove, this regime
eresbes serioun problems of delay and uncertainty. Becouse the
insjeriiy's holding in this case i lmited to the enforcenbilily of tha
lfureign wrbitrotion elsuss—it does nat sctunlly pass upon the valid-
iy wl the forcign lew clouse—I will not discuss the foreign law
clusse further except L sy that it Is an unenforceable lessening of
linkillity o the extent iv givea an advaniage Lo Lhe carvier sk the
supenae of the shipper.

"The Court of Appeals enforced the arbitration clause, despite s
canceasion that the clause might wiolate COGSA, because of il
perceplion thet COGSA must give way 1o the conflicling dicists of
ihe Federal Arbitraiion Act. 28 F 34, st T31-130Unitedi8tated
rejeel, Lhis mrgument infra, ot L4=18.

“Hee Eikridge & Frickey, The Bupreme FnFu)lggﬁﬂ"hBTQIﬂ@—g
Farewnrd |aw as Equilibrium, 108 Hare 1. Fev 28, 81 (1980

0E9T
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obligation to honor the 1924 "Hague Rules™ MNigy gf
these arguments 18 persuasive.

)

The Courl assumes that the words “lessening gych
linbility™ musl be narrowly construed to refer only 14 (he
substantive rules that define the carrier's legal uliliga-
tions. Anfe, at 6. Under this view, contractual jpgyi.
sions that lessen the amount of the consigners peg
recovery, or that lessen the likelihood that it will pake
any recovery at all, are beyond the scope of the sinyts

In my opinion, this view is flatly inconsistent witl; the
purpose of COGSA §3(8). That section responds | (he
inequality of bargaining power inherent in hills of luding
and to carriers’ historic tendency to exploit that inegual.
ity whenever possible Lo immunize themselves from
liability for their own faull. A bill of lading is o furm
document prepaved by the carrier, who presents il 1p (e
shipper on o take-it-or-leave-it basis.  See Black, The
Bremen, COGSA and the Problem of Conflicting 1yjer.
pretation, 6 Vaond, J. Transnet’l Lo 366, 368 7
Liverpool Steam, 129 U, 8., at 441, Ehnlatlgri“”m"b.l
there is no arms-length negotiation over the bill's yepys.
the shipper must agree to the carrier’s standan] form
language, or else refrain from using Lhe chrricg's
services. Accordingly, if courts were to enforce bijjg\g[
lading ms written, a carrier could slip in & _ciyise
relieving ilsell of all lability for fault, or limjdng
liability to a fraction of the shipper's damages,dind ()¢
shipper would have no recourse." COGSA_fepfeacnis

" 8Bee United States v. Farr Sugar Corp, JYINE. M 370, 574 iCA2
19610, afld, 343 UL §. 238 (1952k

“Ore other fact requires special nate, TEe shipewners sire ()
consenaual nature of the |"Both to.Mpme®] clouse, BIEUING Thal
bill of lading is but s contract, Hut-ghat is so 6L most iy peee
only; the clauss, an wo ore Lold, Wionow In practically all Ligs f
lading issued by sleamship companies doing business 1o s oy

I VIMAR SEGUROS Y REASEG. . MV SKY REEFER

Congress’ most recent allempt o respond to this
problem. By its terms, it invalidaté® any clause in &
bill of lading “relieving” or “lesf@éning” the “liability™ of
the carrier for negligence, fault of dereliction of duty

When one reads the stat@itory language in light of the
policies behind COGSAS ensetment, it is perfectly clear
that w foreign forum-.gklettion or arbitration clause
“relieves” or “lessems® the carrier's liability. The trans-
action costs associnted with an arbitration in Japan will
vbviously exceéd the potential recovery in a great many
cargo disputes. Ws a practical matter, therefore, in such
A cose notmaetier how clear the carrier’s formal legal
liabilily" may be, it would make no sense for the con-
signed onjfs subrogee to enforee that liability. It seems
loagitetlhial o contractual provision that entirely protects
the_shipper from being held lisble for anything ghould
hihvonsirued either to have “lessened” Its liability or to
Wnve “relieved” it of linbility.

Even if the value of the shipper's claim is large
enongh to justify litigation in Asin," contractual provi-
glons that impose unnecessary and unressonable costs on
the congignee will inevitably lessen its net recovery If,
ns under the Court's reasoning, such provisions do nolt

the Unitod States, Obvisasly the individusl shipper has po oppariu-
hily Le repudiate Wie document ngreed apon by Lhe irade, even il he
bos sriunlly esemined & and sl is twenty-eight lengthy pare-
Eraplis, of wideh ihis claise s Mo, 8 This lack of eguslity of
barguining power hos long been recognived i our law; and stipuls-
tions far unreasonable sxsemption of the corrier have nat been
ollowed 1o stand,  lence so definite & relinguishment of whal the
lnw gives the eargo s is foand here can hardly be found rossonable
withoul direet mutherizstion of law,” (Citatlons omitted )

"The majorily’s rensoning |» mot, of course, limited Lo forelgn fora
aF becesalble as Tokye A carvier who truly wished to relieve itsell
of linbility might select an ouipost In Antarctica ms the setting for
erbltration ef all claims, Undsr the Caurt's ressoning, such i clause
presumably would e enforcealie

United States
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affect the carrier's legal liability, it would appear to be
permissible to require the consignee to pay the costs of
the arbitration, or perhaps the travel expenses and lees
of the expert witnesses, interpreters, and lawyers
employed by both parties. Judge Friendly and the many
other wise judges who shared his opinion were surely
correct in concluding that Congress could not have
intended such a perverse reading of the statutory text.

More is at stake here than the allocation of rights and
duties between shippers and carriers. A bill of lading,
besides being a contract of carriage, is a negotiable
instrument that controls possession of the goods being
shipped. Accordingly, the bill of lading can be sold,
traded, or used to obtain credit as though the bill were
the cargo itsell. Disuniformity in the interpretation of

bills of lading will impair their nagotiability. See Union |
Ins. Soe. of Canton, Ltd. v § 8 Elikon, 642 F. 2d, ot |
723, Gilmore & Black, Law of Admiralty 146-147/13d
ed. 1976). Thus, il the security interests in some, 3

of lading are enforceable only through the courts of
Japan, while others may be enforceable only\in“#fech-
tenstein, the negotiability of bills of lading will suffer
from the uncertainty COGSA recognifes that this
negotiability depends in parl ugop “the flinancial
community's capacity to rely on the edfgfeeability, in an
accessible forum, of the bills' térmeay Today's decision
destroys that capacity N

The Court’s reliance on its\Begision in Carnival Cruise
Lines, Ine. v. Shute, 499 W8, 535 (1991), is misplaced.
That case held that g{?tit forum selection clause in
a passenger ticket was“enforceable. As no carriage of
goods was at iss 8A did not apply to the parties’
dispute. Accordingly, the enforceability of the ticket's
terms did not implicate the commercial interests in
uniformity and negoliability that are served by the
statutory regulation of billa of lading. Moreover, the
Carnival Cruise holding is limited to the enforceability

12 VIMAR SEGHNDS Y REASEG. o MV SKY REEFEN
8 S

of domestic foruip=selaction clauses. The Court in that
case pointedly refi to respond to the concern ex-
pressed in my diséént that a wooden application of its
reasoning f vextend its holding to the selection of a
forum ofits of the United States, See id,, at 604.
The wuoden reasoning that the Court adopis loday does
make that extension, but it is surely not compelled by
thie holding in Carnival Cruise."

”:Hh‘ail:l.l. I am simply baffled by the Court's implicit
/suggestion that our interpretation of the Harter Act

Awhich preceded the Hague Rules), and the federal
courts’ consistent interpretation of COGSA sinece Indussa
was decided in 1967, has somehow been unfaithful to
witr international commitiments. See ante, al B-10. The
concerns about invalidating freely negotiated forum
selection clauses thal this Court expressed in The Hre
FECT W Enpﬂfr_r ﬂfll"-.ﬂ'hnn- Ca,, 407 1. 8. 1 11872), linve
ne bearing on the validity of the provisions in bills of
lading that are cominonly recognized as contracls of
adhesion.  Unr international obligations do not require
s o enfirce o confractual term that was not freely
negotinted by the parties, Much less do they require ns
Lo ignore the clear meaning of COGSA—itsell the prod-
net of internutionnl negotiations—which forbids enforce-

T is it canpelled by logic. It is true thal some dameslic fora
are more distant than sone lowign fore—a clijzen of Maine may
have less Ureilde arhiirating in Canads than In Arizenn,  Bot that
ia no rensen lo eschew any distinction between foreign and domeatic
fors. 1T it is to ndhere (o Cormival Cruise and yel avoid an oulra-
geous resull, the Coart must draw & line somewhere.  The moat
senslble lime, b seema 1o me, la &t ihe United Simies border
Transsction cosis generally, though not alwnys, increase when that
line Is erossed Poassports ususlly must be oblained, languags
barriers often present themsslves, and distances are usually greater
when litiganta ore forced in cross thai boandary. 1 UmitethStates
Cruise wna wrongly decided, but mdherence ta the 1!5 81:.69
rase doea mot require the renill Lhe majority reaches ¥

ZE9T
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ment of clauses lessening the co. Jder's linwaity.  Inde
discussing The Hremen's impact on COGSA, Professor
Black observed:

“[1}t is hard lo see how it can be looked on as other
than o ‘lessening' of the earrier’s lishility under
COGSA to remit the bill of lading holder to a dis-
tant foreign court. It is quile true that the diffi-
culty imposed would vary with circumstances; Can-
ada is not Pakistan. Bul there is always some pal-
pable ‘lessening,’ for il the choice-of-forum clause is
ever enforced, the result must be to dismiss the
litigant out of the United States court he has chosen
io sue in., On most moderate-sized claima, remis-
gion Lo the foreign forum is a practical immunization
of the carrier from lisbility® Black, 6 Vand. J.
Transnat'] L., at 368-369.

The majorily points te several foreign statutes, passed
by other signalories to the Hague Hules, that make
foreign lorum-selection clauses dnenforceable in the
courts of those countries. See antfe, at 8. The majority
assumes (without citing any evidence) that these sist-
utes were passed in order to depart from the Hague
Rules, and that COGSA, our Nation's ensctment of the
Hague Rules, should therefore be read to mean some-
thing different from these statutes. 1 think the opposite
conclusion is ot least as plausible: these foreign nations
believed non-enforcement of foreign forum selectiom
clauses wae consistent with their international oblige-
tions, and they passed these statutes to make that
explicit. Il anyithing, then, these stalutes ds;p&natralu
that several foreign countries agree that thevUnited
Stmtes courts’ consistent interpretation, of ‘EDCIEA. does
not contravene our mutual treaty oblipations. Moreover,
because Congress is presumed to the law, Cannan
v. University of Chicago, 441 U. Q.E;I‘E 696-689 (1979),
it has been justified in nnum sed on.the courts'

IE VIMAIR HEAGLIIES % Hbsiiras. 0 hies Qe snoesns s

ul.  srm intes pretation n*{]ﬂ.."iﬁ. prier to today, thal no
specific statute such as Australia’s or South Africa's was
necessary to invalidate floreign forum selection and
arbitration clavses. The ﬂ'llll’ﬂ?. of these foreign
statules, then, proves m:-thingr;lth
e

Lurking in the buchgrﬂuné of the Court's decision
today is another possible réagon [or holding, despite the
clear meaning n:rH" nd decades of precedent, that
a foreign arhitrati@incleuse does not lessen liability. It
may be that the Coust does violence to COGSA in order
I ovoid o péteeived conflict with another foderal siat-
ile, the Foderab Arhitrotion Acl (FAA)L B L. 8 C. Bl ot
T HBHH"E’} and Supp. V). The FAA requires that
i muﬂﬁmlfmh arbitration clauses in controcts—including
thg=e\ Peefuiring arbitration in foreign countries—the
thfe way they would enforee any other contraclual
Whise. See, c.g., Yolt Information Sciences, Inc. w
Nward of Trustecs of Leland Stanford Junior L"mu , 480
1), 5 468, 478 (1989, This stalule was designed tn
overturn the traditional commmon-law hostility to arbitra-
tiwn clauses.  Sce Mastrobuonos v, Shearson  Lehman
Hwtton, Ine, 14 U, 5, 11085} (slip op., at 3);
Allivdd - Araee Tirminix ox. © 'u' Dnbmn Bl3 L. B ___
119851 tslip op., at 44 According to the Court of .ﬁp
peals, reading CO0GSA to invalidate foreign arbitration
clanses would confliet directly with the terms and policy
il The FAM.

"The majorily's purzling reference o the United Mations Conven-
tion on the Hecognition and Enforcement of Foreign Arbitral
Awards, ande, si 10, strikes me as irelevant  Nothing In ihat
trealy even remolely suggests am kntent 6 enferce arhitration
clouses that constitute s “lessening” of liakility under COGSA or Uhe
INapie Hulss

pas
o

L
United States
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Unfortunately, in adopting a contrary reading to avoid
this conflict, the Court has today deprived COGSA §3(8)
of much of its force. Iis narrow reading of “lessening
[of] liability® excludes more than arbitration; it appar-
ently covers only formal, legal liability. See supra, at
8-11. Although 1 agree with the Court that it is impor-
tant to read potentially conflicting statutes so as to give
e¢ffect to both wherever possible, | think the majority has
ignored a much less damaging way to harmonize COGSA
with the FAA.

Section 2 of the FAA reads:

"A wrilten provision in any maritime trapssction
. . . to settle by arbitration a controversy thereafter
arising out of such contract ... shall be valid,
irrevocable, and enforceable, save upon such grounds
ns exist at law or in equity for the revocation ol noy
contract.” 9 U. 8. C. §2

This language plainly intends to place arbitration/'clauses
upon the same footing as all other contrattual clauses.
Thus, like any clause, an arbitration.cleusé is enforce-
able, “save upon such grounds™ as\would suffice to
invalidate any other, non-arbitration clause. The FAA
thereby fulfills its policy of jetbietuifig the prior regime
of hostility to arbitration. Eik#“any other contractual
clause, then, an arbitrabion ‘clause may be invalid
without wviolating the E.M.ﬂ. for example, it is procured
through fraud or forgery) there is mutual mistake or
impossibility; theprovision is unconscionable; or, as in
this case, the derms ol the clause are illegal under a
separate fi ILItntuu which does not evidence a
hostility to arbltration. Neither the tering nor the
policies of the FAA would be thwarted if the Court were
to hold today that a foreign arbitration elause in o bill
of lading “lessena liability" under COGSA. COGSA does
not single out arbitration clausea for disfavored treal-
ment; it invalidates any clouse that lessens the carrier's

18 VIMAR SECUADS Y REASEG. v. M/V SKY REEFER

liability., Mlegality under COGSA is therefore an

inde et ground “for the revocation of any contract,”
under [ §2. There is no conflict between the two
federal statutes.

ﬁ#fﬁnﬂtnm of this construction becomes even more
apparent when one considers the policies of the two

\statutes. COGSA seeks to ameliorate the inequality in

bargaining power that comes from a particular form of
adheslon contract. The FAA seeks to ensure enforce-
ment of freely-negotiated agreements to arbitrate. Valt,
489 U. 8., at 478-479. As | have discussed, supra, at
2, 9-10, foreign arbitration clauses in bills of lading are
not freely-negotiated. COGSA's policy is thus directly
served by maoking these clauses illegal; and the FAA's
policy is nol disserved thereby. In contrast, allowing

such adhesionary clauses to stand serves the goals of
neither statute

v

The Court’s decision in this case is an excellent exam-
ple of overzealous formalism. By eschewing a common-
sense reading ol “leasening |of] liability,” the Court has
drained those words of much of their potency The
result compounds, rather than contains, the Court's
unfortunate mistake in the Carmival Cruise case.

I respectfully dissent.

United States
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15T CASE of Level | printed in FULL format,

VIMAR SEGURDS ¥ REASEGUROS, 5. A., PETITIONER v. MV SKY
REEFER. HER ENGINES, ETC., ET AL,

VIMAR SEGUROS ¥ REASEGUROS, S, A. v. MV 5KY REEFER ET AL.

Mo, 94623
SUPREME COURT OF THE UNITED STATES O
115 5, Ct. 2322 1995 U.5. LEXIS 4067; 132 L. Ed. 2d 462; 63 Q~
USL.W, 4617; 1995 AMC 1ET7: 95 Cal. Daily Op. Service
463%; 935 Dailv Journal DAE T932; 9 Flo. Law W._ Fed. 5 200

March 20, 1995, Argued
Jupe |9, 1995, Decided

NOTICE: [*1] %
The LEXIS pagination of this document is subject to change pen %ﬂ:ﬁ
the final published version.

PRIOR HISTORY: ON WRIT OF CERTIORARI TO STATES COURT OF APFEALS FOR
THE FIRST CIRCLIT.

DISPOSITION: 29 F.3d 727, affirmed and rem

SYLLABLUS:
After n Mew York fruit distributor's progdi d-nlg:dmtrmsitﬁ'mh'lnmtm

mpnndmﬂmﬂulhemndml form
istt rbr its Moroccan supplier. Respondents

mum:lmm:.r:htmlm i eompel arbitration in Tokyo under the bill of

Iading’s fioreign arbitrasiog Sladse and the Federal Arbitration Act (FAA). The

sl th H:mmmm costs of proceeding in Japan would "lessen
mthe sense that COGEA prohibits, However, the court certified
eflpcitory appeal its ruling to compel wrbitration, stating that the
ralli question of law was “whether [ @ 3(E]] nullifies an arbitration

prtained in a bill of lading governed by COGSA. " In affirming the order
to arbitrate, the First Circuit expressed grave doubt whether o foreign
arbitration clause lessened liability under (@ 3(8), but assumed the clause was
invalid under COGSA and resolved the conflict between the stntuies m the FAA's
fvor.

Held: COGSA does not nullify foreign arbitration clouses contained in maritime
bills of lading. Pp. 4-13.

{2) Examined with care, (@ 3(B) does not support petitioner’s argument that a
foreign arbitration clouse lessens COGSA liability by increasing the transaction
costs of obtaining relief. Becauss it requires that the "liobility"™ that may

United States
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nod be "lessened”™ "arise from . . . filure in the duties or obligations

provided in this section,” @ 3(B) is concerned with the liability imposed

elsewhere in @ 3, [*3] which defines that liability by explicit obligations

and procedures designed to cormest ceraim abuses by carmiers, but does not

address the separate question of the particular forum or other procedurnl

enforcement mechanisms. Petitioner's contrary reading of @ 3(8) is undermined by

Corniwal Cruise Lines, Inc. v. Shute, 499 1.5, 585, 595-996, 113 L. BEd. 3d 622,

111 5. Cr. 15322, whereas the Court's reading finds support in the goals of the

so-called Hague Rules, the international convention on which COGSA is modeled, 0
and in the pertinent decisions and stanes of other nations, It would be out of Q~
kzeping with such goals and with contemporary principles of intermational comity

and commercial praciice to mterpret COGSA to disparage the authority or O
competence of intermational forums for dispute resolution. The inony of .
petitioner's argument m favor of such an interpretation is heightened by the

fact that the forun here ks arbitration, for the FAA is also ased in part on an O

international convention. For the United States to be able to gain the benefits \

of international accords, its courts must not construe COGSA to nullify forei

arbitration clauses because of inconvenience to the [*4] plaintiff or

msular distrast of the ability of foreign arfitrators fo apply the law. Pp

a-14.

(b) Also rejected is petitioner's argument that the arbitration Id
not be enforced because there is no guarantee foreign arbitrators will apply
COGSA, According 1o petitioner, the arbitrators will foll @ panese Hague

Rules, which significantly lessen respondents’ liabiling by previding carriers

feyedores hired by the
pndelerabie the carmier's obligation to
m‘q:rhrndmfulhﬂwﬂicguudamﬂ hever the merits of this

rreT becawss at this

interlocutory stage, it is not establ mw the arbitrators will apply
ive dimipi protection as & result, The District
and will have the opportunity at
that the legitimate interest in the

Pp. 11-13.

() In light of the I’m@ relevant provisions of COGSA and the FAA are

i v be given [*5] full effect. It is therefore

3 further question whether the FAA would override COGSA
were CDG ted otherwise. P. [3.

: KENNEDY, J., delivered the opinion of the Court, in which REHNQUIST, C.
1, mnd SCALIA, SOUTER, THOMAS, and GINSBURG, 11, joined. OFCONNOR, 1, filed
an opinion concurring in the judgment. STEVENS, 1., filed a dissenting opinion.
BREYER, 1., took no part in the consideration or decision of the case,

OPINIONBY: KENMEDY
DOPINION: JUSTICE KENNEDY deliversd the apinion of the Court.

This case réquires us o interpret the Carriage of Goods by Sea Act (COGSA),
46 US.C. App. (@ 1300 et seq., as it relates to a contract containing a clause
requiring arbitration in a foreign country. The question is whether & foreign

United States
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arbitration clouse in a bill of lading is invalid under COGSA because it lessens
liability in the sense that COGSA prohibits. Our holding that CODGSA does not
forbid selection of the foreign forum makes it unnecessary to resolve the
further question whether the Federal Arbitration Act (FAA), 9 US.C.@ | et
[*6] seq. (1988 ed. and Supp. V). would override COGSA were it interpreted
otherwise. In our view, the relevant provisions of COGSA and the FAA are in
accord, not in conflct.

| 2(9
The coniract af issue in this case i3 a standard form bill of lading to O

evidence the purchase of a shipload of Morocean oranges and lemons. The

pisrchaser was Bacchus Associates (Bacchus), o New York parnership that

distributes fruit at wholesale throughout the Northeastern United States. %’
Bacchus dealt with Galaxie Megoce, 5. A, (Galaxie), s Moroccan fruit supplier.

Bacchus contracted with Galaxie 10 purchase the shipload of fruit and chartered

a ship to transport it from Morocco to Massachuseits, Th:ihl]:m:lh:!-'l-'\’

Reefer, a refrigerated carpo ship owned by M. H. Maritima, 5. A., a Pan
company, ind time-chartered to Michiro Gyogyo Kaisha, Lid., a Ja
Stevedores hired by Galaxie loaded ond stowed the cargo. As is
these types of transactions, when it received the carpo from Galay
carrier jasued a form bill of lading to Galaxie as shipper and cofsisn

Among the rights and responsibilities set out in ill 37 |lading were
arbitration and choice-of-law clauses. Clause 3, Governing Law and
Arbitration,” provided:

"1} The contract evidenced by or :@mﬂmﬂlllnfhdmgshl]lh:
poverned by the Inpanese lnw. s

"{2} Any dispule arising
arbiration in Tokyo by
Japan Shipping
amendment thereto,
binding on both i

Maritime Arbiration Commission (TOMAC) of The
in sccordance with the rules of TOMAC and sny
given by the arbitrators shall be finnl and

When the hatches were opened for dischasge i Massachusetts, Bacchus
discov thousands of boxes of oranges had shifted in the cargo hobds,

i er & | million damages. Bacchus received § 733,442 .90 compensation
%ﬂvhﬂﬂmy Reaseguros (Vimar Seguros), Bacchus' marine
Carg that became subrogated pro tanto to Becchus' rights. Petitioner
and Bacchus then brought suit against Maritima in personem and MV Sky Reefer in
rem i the District Court for the District of [*8)] Massachusetis under the
bill of lading. These defendants, respondents here, moved to stay the action and
compel arbitration in Tokyo under clause 3 of the bill of ading and @ 3 of the
FAA, which requires courts to stay proceedings and enforce arbitration
agreements coversd by the Act Petitioner and Bacchus opposed the motion,
arguing the arbitration clause was unenforceable under the FAA both because it
was & contract of adhesion and because it violated COGSA (@ 3{8), The premise of
the latter argument was that the inconvenience and costs of proceeding in Japan
wiould "lessen . . . lability” as those terms are used in COGS AL

United States
Page 21 of 69



PAGE 14
115 5. Cr 2322; 1995 U.S. LEXIS 4067, *8;
132 L. Ed. 2d 462; 63 LLS.L.W. 4517

The District Court rejected the adhesion argument, observing that Congress
defined the arbitration agreements enforceable undar the FAA o include maritime
bills of lading, 9 U.S.C. i@ 1. and that petitioner was a sophisticated party
familiar with the negotiation of maritime shipping transactions. It also
rejected the orgument that requiring the parties to submit to arbitation wold
lessen respondents’ linbility under COGSA (@ 3(8). The court granted the maotion
io stay judicial proceedings and o compel arbitration; it retained [*9]

Jjurisdiction pending arbitration; and ot pefitioner’s request, it cerntified for

interlocutory appeal under 28 U.S.C. @ 1292(b) its ruling to compel arbitration, 0
stafing that the controlling question of law was “whether [COGSA (@ 3(8)]

nullifies gn arbitration clagse contained in & bill of lading governed by

COGSAL" Pet, for Cert, 300 O

Although it expressed grave doubt whether a forsign arbitration clause lessened
linbility under COGSA & 3(8), 29 F.3d at 730, the Court of Appeals assumed
clause was invalid under COGSA and resolved the conflict between the statu
favor of the FAA, which it considered to be the later enacted and more speci
stntuie, id., at 731-733. We granted certiorari, 513 U5 {1993), to
a Circuit split on the enforceability of foreign arbitration clauses in
bills of lading, Compare the case below (enforcing foreign arbi

The First Circuft afficmed the order to arbitrate. 29 F.3d 727 (1904). % N

assuming arguendo it viclated COGSA), with State Establish gricubural
Product Trading v. M/V Wesermunde, 838 F.2d 1576 [*1( 1) {declining to
ml’m:e ﬁ:nl-gn arbitration close bcc:m.ue that would vio JGSA), cert

i %

The parties devote much of their argumpent ¥ the question whether COGSA or
the FAA has priority. "When two siatytes arccapable of co-existence,” however,
*it is the duty of the courts, absent 2 »d congressional

intention to the contrary, to reg T uﬂ'rntm'!'-'lurlnnv Mn.n::lrt.-l-l?
LI.5. 535, 551 41 L. Ed. 2d '

lWS.ELHH{tEH]L T m:nufhuunluscms.ﬁhyimmm
nullifies o foreign arbigraisbn clause, and we choose o address that isswe
rather than ass jetion arguendo, as the Court of Appeals did. We
consider the tw is made by petitioner. The first is that a foreign

COGSA liability by mcreasing the transaction costs
" The second is that there is & risk foreizn arbitrators will

A

The leading case for invalidation of a foreign forum selection clause is the
[*11] opinion of the Court of Appeals for the Second Circuit in Indussa Corp.
v. 5. 5. Ranborg, 377 F.2d 200 (1967} {en banc). The court there found that
COGSA invalidoted a clouse designating a foreign judicial forum because it "puts
‘s high hurdle' in the way of enforcing liability, and thus is an effective
means for carriers o secure settlements lower than if cargo [owners] could sue
in a convenient forum,” k., at 203 (citation omitted), The court ohserved
"there could be no assurance that [the foreign court] would apply [COGSA] in the
same way as would an American tribunal subject to the uniform control of the
Supreme Court,” id., ar 203-204. Following Indussa, the Courts of Appeals

United States
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without exception have invalidated foreign forum selection clauses under @ 3(8).
See Union Ins. Soc, of Canton, Ltd, v, 5, 5. Elikon, 642 F.2d 721, 723-725 (CA4
1981}, Conklin & Garred, Led v, MV Finnrose, 826 F.2d 1441, 1443-1444 (CAS
[987); see also G, Gilmore & C. Black, Law of Admiralty 145146, n. 23 (2d ed,
1975} (approving [*12] Indussa rule). As foreign arbitration claswses are but

a subset of foreign forum selection clauses in general, Scherk v, Alberio-Culver
Co., 417 U.5. 506, 519, 41 L. Ed. 24 270, 94 §, Cr. 2449 (1974), the Indussa

holding has been extended to foretgn arbitration clauses as well. Ses State

Establishment for Agricultural Product Trading, supra, at 1580-1581; of. Vimar O
Seguros v Reaseguros, supra, at 730 (assuming arguendo Indussa applies). The

logic of that extension would be quite defensible, but we cannot endorse the

reasoning or the conclusion of the Indussa rule iself, O

L 4

The determinative provision in COGSA, examined with care, does not support
the arguments advanced first in [ndussa and now by the petitioner, Section 3(8) O
of COGSA provides as follows: \

carrier o the ship from lability for loss or damage to or in connection

the goods, arising from negligence, fault, or failure in the duties or
obligations provided in this section, or lessening such lability issan
n:pmvidndhlhhdupi:r,shn.illh:mllmdwidmdufm:ﬂ'é 13]

46 US.C. App. @ 1303(8),

ligations provided
of the specific
question of the
is that between

"Any clause, covenant, or agreement in a contract of carriage relieving the &
I$

The liabdlity that may not be lessened is *linkility for
arixing from negligence, fault, or failure in the duti

in this section.” The statute thus addresses the i
linbility imposed by the Act, without
means and costs of enforcing that liabili

explicit statutory guarantees and the or enforcing them, between
applicable liability principles and which they are to be
vindicated.

The fiability imposed o under COGSA (@ 3 is defined by explicit
gitandards of condusct, igned to correct specific abuses by curriers,
In the 19th century i alent practice for common carriers (o insert
clmazes in hills of ing themselves from liability for damage or
loss, limiting in which plaintiffs had to present their notice of

claim or brin and capping any damages awards per package. See 24 M.
Sturley, on Admiralty & 11, pp. 2-2 to 2-3 {1995); 2 T. Schoenbaum,

Adm Maritime Law (@ 10-13 (2d ed. 1994); [*14] Yancey, The Carriage
af ague, COGSA, Vishy, and Hamburg, 57 Tulane L. Rev, 1238, 1239-1240

{ 1983 Thus, (@ 3, entitled “Responsibilities and linbilities of carrier and
ship,” requires that the carrier "exercise due diligence to . . . make the ship
seaworthy" and "properly man, equip, and supply the ship" before and at the
beginning of the voyoge, [@ 3(1), "properly and caretully lond, handle, stow,
carry, keep, care for, and discharge the goods carried,” @ 3(2), and issue a
bill of lading with specified eontents, (@ 3(3). 46 US.C. App. @ 1303 (1}, (2),
and (3}, Section 3{6) allows the cargo owner to provide notice of loss or damage
within three dovs and to bring suit within one vear. These are the substantive
obligations and particular procedures that (@ 3{8) prohibits a carrier from
altering to its advantage in & bill of Inding. Mothing in this section, however,
suggests that the statute prevents the parties from agreeing to enforee these
ohligations in a particular forum. By its terms, it establishes cermin duties
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ond obligations, separate and apart from the mechanisms for their enforcement.

Petitioner’s contrary [*15] reading of @@ 3(8) is undermined by the Court's
construction of a similar statutory provision in Carnival Cruise Lines, Ing, v
Shute, 499 L1S. 585, 113 L. Ed. 2d 622, 111 5. Cr. [522 {1991} There a number
of Washington resadents argued that a Florida forum selection clause contamed
in & cruise ticket should not be enforced because the expense and inconvenience

of lifgation in Florida would "canse pluintffs unreasonable hardship in

asserting their rights,” id., &1 396, and therefore “lessen, weaken, or avoid Q
thee mght of any claimant to a wrial by court of competent jurisdiction on the

question of FHability for . . . loss or injury, or the measure of damages

therefior™ in violation of the Limitation of Viessel Owner's Linbility Act, 499 O

“does not purport to limit petitioner's liability for negligence,” id., st
£06.597, and enforced the ngreement over the dissent's argument, based in part
on the [ndussa line of cnses, that the cost and inconvenience of traveling &\

LS. ot 595-596 (quoting 46 U.5.C. App. @ 183c). We obscrved that the clouse s .

thousands [*16] of miles “lessens or weakens [plaineifs’] ability w
recover.” 499 U5, a1 603 (STEVENS, 1, dissenting).

[f the question whether a provision lessens linbility werns %
L'l:f:l'mr::nulhunnmmdlm;mﬁ:m:lm::-nﬂw:u:‘g«uuwn-:f\h:lﬁII no
principled basis for distinguishing national from foreizn arbitradiar

Even ifl it were reasonable to resd i@ 3(8) 1o make a distinctjon Y mtrlv:!
firme, airfare, and hotels bills, these factors are not sus

and eaforeeshle diainetion berween domestic and fogeign faptms m.

Vancouver, It would be unwieldy snd
statute 1o requiire cours 1o proceed case
to particular plamtiffs in light of their
the relative burden on the carrier.

¥ the terms or policy of the
to tally the costs and burdens
the size of their claims, and

Owir reading of " Iruming iliny” 1o exclude increases in the
iti nds support in the goals of the Brussels
*17] of Certain Rules Relating to Bills of

Lading, 51 Stat. 233 Rules), on which COGSA is modeled. Sixty-six
countries, incl 1:11: nited States and Japan, are now parties to the
Convention, of State, Oifice of the Legal Adviser, Treaties in
Force: A Lt es and Oither International Agreements of the United

lmumr_!,r 1, 1994, p, 367 (June 1994), and it appears that none
its enactment of (@ 3(8) of the Hague Rules to prohibit foreign
tion clauses, see Sturley, International Uniform Laws in National
The Influence of Domestic Law |n Conflicts of Interpremtion, 27 Va, 1.
Int'l L. 729, 7T76-T96 { | 987). The English courts long ago rejected the reasoning
later adopted by the Indussa court. See Maharani Woollen Mills Co. v, Anchor
Line, [1927] 29 Lloyd's List L, Rep, 189 (C, A.) (Serutton, L. L) ("The

liability of the carrier appears (o me 1o remain exactly the same under the
clause. The only difference is o question of procedure—where shall the law be
enforced?—and | do not read any clause ns to procedure os lessening

liability ™). And other countries that do not [*18] recognize foreign forum
selection clauses rely on specific provisions to that effect in their domestic
versions of the Hague Rules, ses, e.g., Sea-Camiage of Goods Act 1924, (@ %2}
{Australin); Carriage of Goods by Sea Act, Mo, 1 of 1986, (@ 3 (South Africa). In
light of the fact that COGSA is the culmination of a multilateral effort “to
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extablish uniform ocean bills of lading o govern the rights and lisbilities of
carriers and shippers inter se in international trade,” Robert C. Herd & Co. v,
Krawill Machinery Corp., 359 U5, 297, 301, 3 L. Ed. 2d 830, 79 5. Ct. 766
(1959}, we decline to interpret our version of the Hague Rules in a manmner
comtrary o every other nation (o hove addressed this ssoe. See Sturley, supra,
at 736 (conflicts i the interpretation of the Hague Rules not only destroy
aesthetic symmetry in the intemational legal order but impose real costs on the

commaercial system the Rules govern). 0
It would also be out of keeping with the objects of the Convention for the

courts of this country 1o interpret COGSA to disparage the authority or

competence of intemational forums for dispute resolution. Petitioner’s O

the Hague Rules, and its reliance on this aspect of Indussa, supra, must give
way o contemporary principles of international comity and commercial practice.
As the Court observed in The Bremen v. Zapata Off-Shore Ca,, 407 U5, 1, 3-&\
Ed. 2d 513, 92 5. Cr. 1907 {1972}, when it enforced a foreign forum se

clause, the historical judicial resistance o foreign forum selection clauses

“has little place in an era when . . . businesses once essentinlly local
aperate in world markets." [d,, at 12, "The expansion of Amencan
industry will hardly be encouraged,” we explained, "if, notwi
CORMTBCLS, We insist on & parochial concept that all disputes mus

skepticism over the ability of foreign  [*19] arbirwtors to apply COGSA or s .

Soler Chrysler-Plymouth, Inc., 473 LS. 614, 638, | %4
3345 (| 985) (if international arbitral institutions "are /& central place

in the infermational legal order, notional courts wilkn
old judicial hostility to arbitration,' and also the and
understandable [*20] wnwillingness to i
under domestic law to a foreign or i tribunal™) (citation amitted];
Scherk v, Alberto-Culver Co, 417 U5, i
courts of one country o enforce an,j | arbitration agreement”™ would
frustrate “the orderlineds and ity essential 1o any international
business transaction™); see i, Arbitration of Privale Angtrust
Claims in International T dy in the Subordination of Mational

Interests to the Id Market, 1BM. Y, UL 1, Int'l Law & Politics
Jﬂ,-ﬂ-!‘lilﬂﬁﬁm

That the i arbitration only heightens the irony of petitioner's
AA {5 also based in part on an international convention, 9

seq. (codifving the Uinited Mations Convention on the Recognition
of Foreign Arbitral Awards, June 10, 1954, [1970] 21 US. T.
A_S No. 6997, intended "to encournge the recognition and

t of commercial arbitration agreements in international contracts and
to unify the standords by which agreements to orbitrate [*21] are observed

and arbitral awards are enforced in the signatory countries," Scherk, supro, at
520, o, 13, The FAA requires enforcement of arbitration agreements in contrcts
that involve intersiate commerce, see Allied-Bruce Termimix Cos. . Dobson. 513
LS, (1993), and in maritime transactions, including bills of lading, see @
U.S.C. @ 1, 2, 201, 202, where there is no independent basis in law or equity
for revocation, Cf. Camival Cruise Lines, 499 LLS. at 595 ("lorum-selection
clauses contained in form passage contracts are subject to judicial scrutiny for
fundamental Fairness") If the United States is to be able to gain the benefits

of intermational accords and have & role as a trusted parmer in muaktilooeral
endeavors, its courts should be most cautious before interpreting its domestic

United States
Page 25 of 69



PAGE 18
[ 13 5. Cr 3322; |995 LI.5. LEXIS 4D67, *21;
132 L. Ed. 2d 462; 63 L5 L.W. 4617

legislation in sech monner as to violale intermational agreements. That concem
counsels agninst construing COGSA 1o nullify foreign arbitration clauses because
of inconvenience to the plaintiff or insular distrust of the ability of foreign
arbitrators to apply the law.

B

Petitioner's second argument against [*22] enforcement of the Japanese
arbitration clause is that there is no guarantee foreign arbitrators will spply O
COGSA, This objection raises a concern of substance. The central guarantee of (@

3(8) is that the terms of & bill of lading may not relieve the carrier of the

obligations or diminish the legal duties specified by the Act, The relevant O
question, therefore, is whether the substantive law to be applied will reduce .

the carrier's obligations to the cargo owner below what COGSA guarantees. See %

Mitsubishi Motors, supra, &t 637, n. 19, O

Petitioner arues that the arbitrators will follow the Japaness Hague M]m/Q
which, petitioner contends, lessen respondents” liabiliny in a1 [=ast ane
significant respect. The Japanese version of the Hague Roles, it is

provides the carrier with ud:fmmhudnumemwmlumu@
stevedores hired by the shipper, Galaxie, see App. 112, Amicle 31,

liable "when he or the persons employed by him" fail 1o take . while
COGSA, according to petitioner, makes nondelegable the bllgn.:hm to
"properly and carefully . . . stow . . . the goods carried.” & 32}, 46
US.C. App. @ 1303 [*23] (2); see Associated Corp, v. M/V
Arktis Sky, 978 F.2d 47, 30 (CA2 1992). But ﬂ%@ 42N, 46 US.C. @
1304421} {"Meither the carrier nor the ship lhnﬁEepwuth for lozs or
damage arising or resulting from . . . oct or of the shipper or ownes

of the goods, his agent or representative [d 38, 46 U.5.C, App. (@

Lizbility "otherwise than as
A Carrier's Duty to Load and Stow

1303(8) (agreement may not reliewve
provided in this chapter™); He
Cargo Is Nondelegable, or s It}
Arktis Sky, |18 Tulane Mar.

Whatever the merits er's comparafive reading of COGSA and its

Japanese is premature. At this interlocutory stage it is

not estnblished witge |awthe arbitrators will apply to petitioner's claims or

that petitio ve diminished profection as g result. The arbitrators
may conc COOSA applies of its own force or that lapanese law does not
apply &:ﬂﬂhﬂ clause of the bill of ladng, [*24] COGSA

C seck only 1o enforce the arbitration agreement. The

di has refained jurisdiction over the case and “will have the

af the award-enforcement stage 10 ensure that the legitimate
interest in the enforcement of the . . . laws has been addressed.” Mitsubishi
Maotors, 473 ULS. at 638; <f. | Restatement {Third) of Foreign Relations Law of
the United States (@) 482(2)(d) {1986) ("A court in the United States need not
recognize o judement of the court of a foreign state If . . . the judgment
itself, is repugnant to the public policy of the United States"). Were there no
subsequent opportunity for review and were we persunded that "the
choice-of-forum and chobce-of-law clsuses operated in tndem as a prospective
waiver of a party's right to pursue statutory remedies . . ., we would have
little hesitation in condemning the agreement as against public policy.”
Mitsubishi Motors, supra, at 637, n. 19, Cf. Knott v. Botany Mills, 179 U.5. 69,
45 L. Ed. 90, 21 5. Ct, 30 (1900} (nullifving choice-of-law provision under
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the Harter Act, the statutory precussor o COGSA, where British law would give
effect [*25] to provision in bill of lading that purported to exempt carrier

frem liability for damage to goods caused by carrier's negligence in leading and
stowage of cargo); The Hollandia, [ 1983] A. C. 565, 574-373 (H. L. 1982) (noting
choice of forum clause "does not ex facie offend against article [11, paragraph

B, but holding clause unenforceable where “the foreign court chosen as the
exclusive forum would apply a domestic substantive law which would result in

limiting the currier's lability to a sum lower than that to which he would be

entitled if [English COGSA] applied™). Under the circumstances. of this case, @
howewver, the First Circuit was correct to reserve judgment on the choikce-of-kaw

question, 29 F.3d &t 729, n. 3, as it must be decided in the first instance by

the arbitrator, of. Mitsubishi Motors, supra, at 837, n. 19, As the District O

might apply Japanese law which, depending on ﬂtprupwcunm‘u:ﬂm of COGSA,
might reduce respondents’ legal obligations, does not in and of itself lessen
limbility under COGSA @ 3(8).

Court has retained jurisdiction, mere speculation that the foreign erbitrators E .

Because we hold that foreign arbitration  [*26] clauses in bills of
are not invalid under COGSA in all circumstances, both the FAA md
given full effect. The judgment of the Court of Appeals is affirm
case is remanded for further proceedings consistent with this ﬂ'p

It is 30 ordered.

JUSTICE BREYER wok no part in the mmlhmt@@:m of this case.

CONCURBY: O'CONNOR %

CONCUR: JUSTICE O'CONNOR, in the judpment.

| agree with what 1 understand 1o o basic points made in the Court's
opinion. First, [ agree that the f the Camiage of Goods by Sea Act
(COGSA), 46 US.C. App. seq.. and our decision in Carmival Cruise

13 L Ed 2d 622, 111 5. Ct. 1522 (1991},
cost of litigating in o distant forum,
ity within the meaning of COGSA (@ 3(8). Ante, at

Lot 11-13, Those two points suffice to affirm the decision

Because the Court's opinion appears to do more, however, | concur only in the
judgment. Foreign arbitration clauses of the kind presented here do not divest
domestic courts of jurisdiction, unlike true foreign forum selection clauses
suuch o that considered in [ndussa Corp. v. 5. 5. Ranbaorg, 377 F.2d 200 {CA2
1967) {en banc), That difference 15 an important one==it s, after all, what
leads the Court to dismiss much of petitioner's argument as premature=-and we
need not decide woday whether Indussa, insafar os i refied on considerations
other than the incrensed cost of litigating in o distant forum, retains any
vitality in the context of true foreign forum sefection clauses. Accordingly, |
would not, without qualification, reject "the reasoning [and] the conclusion of
the Indussa rule itself,” ante, at 5, nor would | wholeheartedly approve an
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English decision that "long ago rejected the reasoning later adopted by the
ndussa cowrt,” ante, at 8. As the Court notes, “following Indussa, the Courts
of Appeals without [*28] exception have invalidated foreign forum selection
clouses under (@ 3(8),” onte, at 3. | would prefer to disturb that unbroken line
of authority onlv to the extent necessary to decide this case.

DISSENTBY: STEVEMNS

DISSENT: JUSTICE STEVENS, dissenting.

O

The Carrizge of Goods by Sea Act (COGSA), nl enacted in 1936 as a supplement 2
o the 1893 Harter Act, n2 regulates the terms of bille of lading =soed by O
OCEAN CArTiers ransporting cargo o or from ports of the United States. Section E .
3(8B) of COGSA provides:

carrier or the ship from linbility for loss or domage to or in connection with

the goods, arising from negligence. fault, or failure in the duties and
obligarions provided in this section, or lessening such liability otherwi
1 provided in this chapter, shall be null and void and [*29] nt&%;

"Any elause, covenant, or naresment in o contract of carriage relieving the &\

46 U.S.C. App. @ 1303(8).

------------------ F mmntea-----------—-—-—-%

nl 49 Stat, 1207, 46 US.C. App. (@i 1300-13135.

n2 27 Stat, 445, 46 US.C. App. @@ wu-m\b:’

----------------- End Footmotas- e
Petitioners in this case challen Qrﬂ:i]h}' of a foreign
urbitration clause, coupled wi ise-of-foreign-law clause, in a bill of
Iading covering a shipment from Maoroceo to Boston, Massachusetts. The
bill, issued by the -, provides (1) that the transactron shall

be governed by {2) that any dispute arising from the bill

shinll be arbitrated in ante, at 2. Under the construction of COGSA

that has been uni liowed by the Courts of Appeals and endorsed by

schalarly com Yor decades. both of those clauses are unenforceable

st the shi because they "relisve® or "lessen” the liability of the

: ehess, relying almost entirely on a recent case mvolving a

dim selection clawse that was net even covered by COGSA, Camival
Inc. #, Shute, 499 U5, 585, 113 L. Ed 2d 622, 111 5 Cr. 1522

il the Court today unwisely discards seitled lnw and adopts & novel

construction of & 38}

again
CAITEET

In the 15th century it was common practice for ship owners 1o issue bills of
|ading that included [*30] stipulations exempting themselves from liability
for losses occasioned by the negligence of their employees. Because a bill of
lading vwas {and is) o comtract of adhesion, which a shipper must accept or else
find another means to transport his goods, shippers wen2 in oo podition o
bargain around these no-liability classes. Although the English courts enforced
the stipulations, see Compania de Navigacion la Flecha v. Braver, 168 U5
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104, 117-118,42 L. Ed. 398, 18 5. Cr 12 (1897}, citing Peck v. North
Staffordshire Railway, 10 H. L. Cas. 473, 493, 494 ( 1863), this Court concluded,
even prior to the 1593 enactment of the Harter Act, that they were "contrary 1o
public policy, and consequently void.” Liverpool & Great Western Steam Co, v.
Phenix Ins. Co,, 129 U5, 397, 442, 32 L. Ed 788, 9 5, CL 469 (1889). n3 As we
noted in Braver, several District Courts had held that such a stipulation was
invalid even when the bill of lading also contained 8 choice-ol-law clause

providing that "the contract should be governed by the law of England.” 168 LS,

at 118, The question whether such a choice-of-law clause [*31] was iself O
valid remained open in this Court until the Harter Act was passed in 1893, Q~
vvvvvvvvvvvvvvvvv FOOIIOREE: + + + 55 a 4o s bubsnssn O

a3 In support of its holding in Liverpool Steam, the Court observed: % N

*The carrier and his customer do not stand upon a footing of equality. The
individual customer has no real freedom of choice, He cannot afford to hi
stand out, and seek redress in the courts. He prefess rather to aceept any bill

of lading, or to sign any paper, that the carrier presents; and in most
has o alternative bul to do this, or to sbandon his business." II@ #

............... Endme;...............,.s
Section 1 of the Harter Act makes it unlawful for the owner of any

vessel transporting cargo between ports of the Undt foreign ports
to insert in any bill of lading any clause whereby "shall be
relieved from liability for loss or damage arisin igence." n4 In Knost

v. Botany Mills, 179 1.8, 69, 45 L. E4. 90 30 (1900), we were
presented with the guestion whether ition applied [*32] tonbill
of lading comtaining a choice-of-law gl ignating British law as
controlling. The Court held; [*3

“The express provision of f Congress overrides and nullifies the
stipulations of the bill of Jding ™at the carmier shall be exempt from
liability for such negli that the contract shall be govemned by the
lnw of the ship’s flag®id=w 77,

.
e m - == =-FOomolgs- - ====ccmcm e a =

nd ion of the Harter Act provides:

acted by the Senate and House of Representatives of the United

{ America in Congress assembled, That it shall not ke lawfil for the
manger, agent, master, or owner of any vessel ransporting merchondise or
property from or between ports of the United States and foreign ports to insert
inany bill of lading or shipping document any clouse, covenant, or agresment
whereby it. he, or they shall be relieved from liability for loss or damage
arising from negligence, fault, or fablure in proper loading, stowage, custody,
care, or proper delivery of any and all lawful merchandise or property commined
1o its or their charge. Any and all words or clauses of such import inserted in
bills of lading or shipping receipts shall be null and void and of no effect.”
17 Stat. 445, 46 U.5.C. App. (@ 190.
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This section was rendered obsolate by @@ 3(8) of COGSA, a broader prohibition
that invalidates clauses cither "relicving” or "lessening” a carrier's
lisbility. 46 L.S.C. App. @ 1303(8), quoted supra, at 1.

----------------- End FOOMOMEs- -~ ==============

The Coart’s holding that the choice-of-law clause was invalid rested entirely

on the Harter Act's prohibition against relieving the carmier from liakility.

Id., ot 72, Since Knott, courts have consistently understood the Horter Act to 0
create a flat ban on foreign choice-of-law clauses in bills of lading. See,

.., Conklin & Garrett, Lid. ». MU'V Finnross, 826 F2d 1441, 1442-14434 (CAS

[987); Union Ins. Soc. of Canton, Ltd, . 5. 5. Elikon, 642 F.2d 721, 723-725 O

also consistently found such clauses invalid under COGSA, which embodies an even
broader prohibition against clauses "relieving” or "lessening” a carrier’s
liability. Indeed, when & panz| of the Second Circuit [*34] in 1953 \
interpreted COGSA 1o permit 2 foreign choice-of-law clause, Muller v, EM'

American Line Lid., 224 F2d 806, scholars noted that "the case seems i ik

to reconcile with the halding in Knot" nS Eventually agreeing, the en
court unanimousky overruled Muller in 1967. Indussa Corp., 377 F.2

{CA4 1981); Indussa Corp. v. 5. 5. Ranborg, 377 F.2d 200 (CA2 1967). Courts have E N

Black had criticized not only the choic
enforcement of & foreign choice-of-fo

ing in Muller, but also its
. They wrobe:

“The stipulation for suit abroad
because it destroys the sh
it is entirely unrealistic to
'lessening' the |:Ilbl|.lt}'

also o offend Cogsa, most obviousky
inty that Cogsa will be npplied. Further,
an obligation to swe overseas ns not
ser. It puts a hirh hurdle in the way of
[*35] & C. Black, Law of Admiralty 125,

Judge F opinion for the en bane court in [ndussa endorsed this

reasoni dussa, the bill of lading contaimed a provision requiring

di resolved in Morway under Morwegian law. né Judge Friendly first
on the harsh consequence of "requiring an American consignee claiming
in the modest sum of § 2600 to journey some 4200 miles to a court having

a different legal system and employing another language." 377 F.2d at 201, The

decision, however, rested not only on the impagt of the provi-sion on a

refatively small claim, but also on a fair reading of the broad language in

COGSA. Judge Friendly explained:

[*36]

"[Section] 3(8) of COGSA says that "any clause, covenant, or agreement in o

contract of carriage * * * lessening [the carrier's liability for negligence,

fault, or dereliction of statutory duties] otherwise than as provided in this

Act, shall be null and void and of no effect.’ From a practical standpoint, to

require an American plaintiff to assert his claim only in a distant court

lessens the linkility of the carrier quite substantially, particularly when
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the clatm is small. Such o clause puts ‘s high hurdle’ in the way of enforcing
liability, Gilmore & Black, supra. 125 n. 23, and thus is an effective means for
carriers to secure seftlements lower than if carge could sue in 3 convenient
forum. A clause making a claim triable only in 3 foreign court would almost
certainly lessen labilicy iF the law which the court would apply was neither
the Carriage of Goods by Sea Act nor the Hague Rules. Even when the foreign
court would apply one or the other of these regimes, requiring trial abroad

might lessen the carrier's liability since there could be no assurance that it

would apply them in the same way os would an Americon tribunal subject to the O
uniform control of the Supreme Court, [*37] and (@ 3(8) can well be read as Q~
covering 4 potential and not simply a demonstrable lessening of Liability.” Id.,

at 203-204 (citations omined). O

& The kill of leding contained the following provision: \

"Any dispute arising under this Bill of Lading shall be decided in the
country where the Carrier has his principal place of business, and the
such country shall apply except as provided elsewhere herein.™ V.
5. 5. Ranborg, 377 F.2d 200, 201 (CAZ [967).

As the Court notes, ante, of 5, the Courts of A
followed Indussa. In the 1975 edition of their
endorsed its holding, ndding this comment:

"Cogsa nllows a freedom of contracting qut ¥
direction of increasing the shipowner's g, and never in the direction

of diminishing them. This apparent ofesidedness is a commonsense recognition of
thie inequality in bargaining powey w bath Harter and Cogsa were designed to

5 fermes, but only in the

redress, and of the fact that e grent objectives of both Acts is @
prevent the impainment o ¢ and negotiability of the ocean bill of
Inding. Obviously, the It con never ensue from the increase of the
carrier's duties.” G. @i C. Black, Law of Admiralty 146=147 (2d ed.)
{emphasis in origigal) ote omitted)

L 4

nretation of marttime law prior 1o the enactment of the Harter
teliz of that statute in Knott, and the federal courts’ consistent

artiers bill of lading purposting to require arbitration in Tokyo pursuant to
Japanese law both would have been held invalid under COGSA prior to today. n7

n7 Of course, the objectionable feature in the instant bill of lading is a
foreign arbitration clause, not o foreign forum selection clause. But this
distinction is of little importance; in relevant respects, there is no
difference between the two, Both impose substantial costs on shippers, and bath
should be held to lessen lability under COGSA. The majority's reasoning to the
contrary thus presumably covers forum selection as well as arbitration. See
ante, ot 5; ante, at -2 (O'COMMNOR, J.. concurring in judgment), The only
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ground on which one might distinguish the two types of clauses is that another
federal statute, the Federal Arbitration Act, makes arbitration clauses
enforceable, whereas no analogoas federal statute exists for forum selection
clouses. For the reasons expreased infra, ot 14-16, this distinetion is

Unpersuasive.

----------------- End FOOMOtES- =+ == == === =sm e e ns

<
The foreign arbitration clause imposes potentinlly prohibitive coses on the
shipper, who must travel--and bring his lowyers, witnesses and exhibits—to a

distant country in order 1o seek redress, The shipper will therefore be inclined O

either w sertle the cluim at a discount or to forge bringing the claim st all.

The foreign-law clause leaves the shipper who does pursue his claim open to the %’

application of unfamiliar and potentially disadvantageous legal standards, untl

he can obtaim review {perhaps vears later) in a domestic forum under the high

standard applicable to vacation of arbitration awards. o8 See Wilko v. Swnﬁ

1.5, 427, 436-437, 98 L. Ed. 168, 74 5. Cr. 182 (1953). Accordingly, courts

abways held that such clauses "lessen” or "relieve”™ the carrier's Tinbility
see, 6.z, State Estublishment for Agricultural Product Trading v.
Wiesermunde, 838 F.2d 1576, 1580-1582 (CA11), cert. denied,

Ed, 3d 262, 109 §, Cr 273 (1948), and even the Court of is case
agsumed a5 much, 29 F.3d 727, 730, 732, 0. 5 (CAl [984). o is Ciowrt today
holds that carriers may insert [*40] foreign-arbitration io bills

of lading, and it lenves in doubt the validity of chos BLSES,

Iv uphold the application
umniter the narrowest reading of

1=13}. Monetheless, the majority is
apparenthy 'uriiling o allow l:h-i 'l:rn p‘nu:nd under foreign law, and to

determine afterwards whethe ton of that law has actually lessened the
carrier's formal linbility discussed nbave, this regime creates
serious problems of inty. Because the majority's holding in
this case is lmited ¢ lity of the foreign arbitration clouse=—=it
does not actually the validity of the forcign law clause=-1 will not
discuss the lause further except to say that it & nn unenforceable
bessening of the extent it gives an advaninge to the carrier at the

m:m of Appeals enforced the arbitration clause, despite its

that the clause might violare COGSA, because of its perception that
COGSA must give way to the conflicting dictate of the Federal Arbiration Act.
29 F.3d at 731-733. | consider, and reject, this argument infra, at [4-14.

bocmimiais o ae mim o SR OGO = s v o 0 e a0
[*41]

Although the policy undergirding the doctrine of stare decisis has its
greatest value in preserving rules goveming commercial transactions,
particularly when their meaning is well understood and has been accepted for
long perieds of time, n10 the Court nevertheless has concluded that & change
must be made. [ts low-changing decision is supported by three arguments: (1)
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the starutory reference (o "lessening such lability” hos been misconstrued: (2)
the prior understanding of the meaning of the siatuie has been "undermined” by
the Carnival Cruise case; and (3) the new rule is supported by our obligation 1o
honor the 1924 "Hague Rules." Mone of these arguments is persuasive.

nl0 See Eskridge & Frickey, The Supreme Court 1993 Term= Foreword: Law as
Equilibrium, 108 Harv. L. Rev, 26, 81 [19494), 0

il
*
The Court assumes that the words "lessening such liability" must be namowly s
construed to refer only to the substantive rules that define the carrier's legal
obligations. Ante, ot 6, Under [*42] this view, contractual provistons that &\
lessen the amount of the consigness net recovery, or that lessen the likel
that it will make any recovery af all, are bevond the scope of the é

In my opinion, this view is fatly inconsistent with the purpose of

bills of lading and to carriers’ historic tendency to exploit
whenever possible to immunize themselves from liabili
bill of lading is a form document prepared by the carpae pru:nuitm
the shipper on a take-it-or-leave-it busis. See Black, The

Problem of Conflicting Interpretation, & ‘m’ind._ IL 355 368 (1973);
Liverpool Steam, 129 U.S. a1 441, Charac there is no arms-length
negotiation over the bill's terms; I:hl:shrp ce 10 the camrier's
standard-form language, or else refrai g the carrier's services.

lading as written, & carrier

could slip in o clause relieving © | linkility for fault, or limiting

that fiability to a fraction uf@] shipper's damages, and the shipper

would have no recourse. SA represents Congress' most recent attempt to
respond to this probl 5, it invalidates any clause in & bill of

lading "relieving” or 2" the "liability™ of the carrier for negligence,

Tault, or deseliction of :
*
-------- $---menlu—------"--n--n-

ited States v. Farr Sugar Corp., 191 F2d 370, 374 (CA2 1951),
LS. 236, 72 5. Ct. 666, 96 L. Ed, 507 (1952);

"Ome other fact requires special note. The shipowners stress the consensual
nature of the ["Both-to-Blame™] clause, arguing that a bill of lading is but a
contract. But that is so at most in name only; the clause, as we are told, is
now in practically all bills of lading issued by stzamship companies doing
business to and from the United States. Obviously the individual shipper has no
opportanity to repudiate the document agreed upon by the trade, even if he has
actually examined it and all its rwenty-eight lengthy paragraphs, of which this
clouse is No. 9. This lack of equality of bargaining power has long been
recognized in our law; and stipulations for unrensonable exemption of the
carrier have not been allowed to stand, Henee so definite a relinguishment of
what the law gives the cargo as is found here can hardly be found reasonable
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115 5, Cr. 23225 1995 U5, LEXIES 4067, *43;
132 L. Ed. 2d 462, 63 U.S.L.W, 4617

without direct suthorization of low.” (Citotions ominesd. )

When one reads the sistutory languaee in light of the policies behind COGSA's
enactment, it is perfectly clear thot o foreign forum selection or arbitration

clause "refieves” or "lessens" the carmier's liability. The transaction costs

associated with an erbitration in Japan will obviowsly exceed the potential O
recovery in o great many cargo disputes. As a pructical matter, therefore, in

such a case no matter how clear the carrier’s formal legal liability may be, it Q‘
would make no sense for the consignee or i3 subrogee to enforce that lakdlity, O

It seems to me that a contracteal provision that entirely protects the shipper
from being held Hable for anyvthing should be construed either 1o have %‘
"lessened” its liability or to have "relieved" it of liability. O

Even if the value of the shipper's clamm 15 large encugh to justify &\
litigation in Asia, n12 contractual provisions that impose umm'_r

unreasenable costs on the consignee will ingvitably lessen its net rece

a5 under the Court’s reasoning, such provisions do not affect the
legal liakility, it would appear to be permissible to require the consi
pay the costs of the arbitration, or perhaps the tavel  [*45]
fees of the expert witnesses, interpreters, and lawyers emp
parties. Judge Friendly and the many other wise judges
wire surely correct in concluding that Conpress coul intended such a

perverse reading of the statutory text,
nn-——---------v-Fum:uuLc:.------%----

nl2 The majority’s reasoning is nol, o P,
accessible as Tokyo. A carrier who inily ed 1o relieve itself of liability
might select an outpost in An@ setting for arbitration of all

claims, Under the Court's reaso such o clause presumably would be

af Canton, Lid. v. 8. 5. Elikon, 642 F.2d at 723, Gilmore & Black, Law of
Admiralty 146-147 (2d ed. 1975). Thus, if the security interests in some bills

of lading are enforceable only through the courts of Japan, while others may be
enforceabls only in Lischtenstein, the negotinbility of bills of lading will

siffer from the uncerainty. COGSA recognizes that this negotiability depends in
part upon the financial community’s capacity to rely on the enforceability, in

an accessible forum, of the bills' terms. Today's decision destroys that

capacity. a

The Courts relfance on its decision in Camival Cruise Lines, Ine. v, Shuts,
499 1.5, 585, 113 L, Ed. 2d 622, 111 5. Cr. 1522 {I'?'H‘.L i% mliplilind. Thut
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case held that a domestic forum selection clause in 4 passenger ticket was
enforceable. As no carriage of goods was at issue, COGSA did not apply to the
parties’ dispute. Accordingly, the enforceability of the ticket's terms did not
implicate the commercial interests in uniformity and negotiability that are
served by the statutory regulation of bills of lading. Moreaver, the Camnival
Cruise holding is limited to the enforceability [*47] of domestic
forum-selection clauses, The Court in that case pomtedly refused to respond to

the concern expressed in my dissent that a wooden application of its reasoning

might extend its holding to the selection of a forum owtside of the United Q
States. See id, at 604, The wooden rensoning that the Court adopts today does

miake that extension, but it is surely not compeilead by the holding in Camival

Cruise. nl3 O

.................. 7Ty 1a] | — PO ——————— %’

nl3 Mor is it compelled by logic, It is true that some domestic fora are more
distant than some foreign fora--a citizen of Maine may have less trouble &\
arbitrating in Canada than in Arizona. But that is no reason 1o eschew any
distinction between foreign and domestic fora. I it is 1o adhere to i
Cruise and vet avoid an outrageous result, the Court must draw a
Thi most sensible line, it seems to mea, i ot the United States border
Transaction costs generally, though not always, increase when i
crossed. Passports usually must be obined, language barri
themselves, and distances are usually greater when i
that boundary. | think Carmival Cruise was wrongly
holding in that case does not require the result the mayj

adherence to the

PSPPI |1y EES Ty O, W ——"
[*48]

Finally, I am simply baffled by the Qimplh:it suggestion that our

imterpresation of the Harter Act ( ed the Hague Rules), ond the
federal courts” consistent i of COGSA since Indussa was decided in
1967, has somehow been | to our intemational commitments. See ante, af

&-10, The concemns
thiat this Court ex ¢ Bremen v, Zapama Off-Shore Co., 407 U5, |, 32
L. Ed. 2d 513,92 § CINN90T (1972), have no bearing on the validity of the
provisions in b Intling that are commonly recognized as contracts of
pdhesion. ational obligations do not require us to enforce o

contrac was not freely negotiated by the parties. Much less do

to ignore the clear meaning of COGSA—itself the product of
negotiations—which forbids enforcement of clauses lessening the
liability. Indeed, discussing The Bremen's impact on COGSA, Professor
Black observed:

"It s hard to see how it can be looked on as other than a 'lessening’ of the
carrier's fiability under COGSA to remit the bill of lading hokder to a distant
foreign [*49] court. It is quite true thar the difficulty imposed would vary
with circumstances; Canada s not Pakivtan, But there i3 always some palpable
"lessening,’ for if the choice-of-forum clause is ever enforced, the resulr must
be to dismiss the litigant out of the United States court be has chosen 1o sue
in. Om most moderate-sized claims, remis-sion to the foreign forum isa
practical immunizntion of the carrier from liability.” Black, & Vand. 1.
Transnat] L., af 368-369,
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SUPREME COURT OF THE UNITED STATES

Byllnbun

VIMAR SEGUROS ¥ REASEGUROS, 8. A. v. MYV
SKY REEFER ET AL

CERTIORARL TO THE UNITED ETATES COURT OF AFFEALS FOR
TIE FIRST CIRCUIT

Mo 81-821  Argued Mwrch 20, 1995— Declded Jups 19, 1595

Aller & Mew York fruit distribiors produce was damaged bn Lronail
froin Moroecs (o Mossarhuseits ahoard respondent weasel, which was
awned by jespondent Ponsmsnisn conpany ond chuarened to o
dapanese varrier, pelitivier insarer padd the distrilsitnes clabn, oosd
ihey botl stied respamdsnls inder e stslard B bill of lading
tendered o e distribuior by ita Morocean sapplier  Respondenis
il Lin slay Uer uetion nod rompel arbitrotien in Tekyo unider the
till o bading's Foviin arldivalian elause misd e Federnd Arbitration
Acl IFAAL  The Dhistricdl Conrd granied Uhe mation, rejecting ihe
prgimend af pelilioner smd the distribotor thai (e arbidraibon
claiise wis unenfurcesble under the FAA becouse, inter olin, It
violated EXH) of e Carriage of Goods by Sca Act (COGEA) in el
the intonvenience nid cosls of proceeding in Jopan would “gssg|nl

liakility™ in the sense that COCGESA pnlhi'hil! Hﬁdu-'llf Wis
eourt eertified for interloculory appeal il raling (o mp-;l arbitre-
tion, sisting thai the controlling question of lww, waf “wheiher
15361 nullifies an arbitration claase contained o s GVoi lading
governed by COOSA" o olfinning Lhe erder Lo afblirale. (he Fimst
Cireuit expressed grave doubt whether s foeign arbitration cleuse
lessened linhility ander §3B), but assumed (heoclsuse was invalid
under COGEA ard resolved the confiict betwegn the ststules in Lhe
FANS [avor

Held: CDOSA doss nol millily l'm'!i,aﬂ lﬂﬁrll.lurl cluwses condained In
maritime bills of lsding Pp. 4
(sl Ezambned with care, IN.N does nol supperl petitioner's
argument that o foreign arbitration clause lessena COGEA linbility
by inerensing the transsciion eosis of obtaining reliel. Becouse it
1

1 VIMAKR SEGLIHUS Y REASEQ. w MYV SKY REEFEH
Byllabua

reqiilres that the *labilily” that iy hoi'be “leasen|ed]” “arisie]
fram Failure [n the dutles or prowided in this sec
tion,” §3(B) |s concerned with pfie Wability imposed elsewhere in §3,
which defines that lisbility by saxplicht ebligations and procedures de-
gigned o correct ceriain buses By carriers, bul does not address
the separsis question af-the)particulsr forum or other procedural
enforcement mechantifme. \ Petitioner’s conbrary resding of §308) is
undermined by Cartvol Cricise Lines, Ine. v Shite, 499 U 5 GBS,
595696, whershas \he Court's reading finds support in the goals of
the so-called’ Hngue ‘Hidea, the inlernational convention on which
COOSA la mngeled, and in the pertinent decisions and statules of
olher palians 18 would be oul of keeping with such goals and with
canjsinpdrary principles of internationsl comity and commercisl
practicmid interpret CONGSA to disparage the suthority or compe-
Arnse\ el intermubivnnl forume for dispuite resalutlon.  The imony of
pelitioner’s arguinent in favor of such an inlerpretation is height.
el by the foct dhol e feram here |8 arbliration, for Lhe FAA (s
ks bnsed in part on on internolbonal convention.  For the Undied
Siwies Lo e oble 1o gain the benchits of internaiicnal sccords, his
coniils miviesl ool eolstrie CODGSA @ nullify lorelgn arbitretion
clmises becusise of hiwonvenience (o the plalnlill or Inssler distmst
ol tlee whility of Torelgn srhitraters 1o apply the lnw. Ppo 4-10

ibi Adsn rejected fn petiilones’s argoment thei e arbitradion
claupe should not be enforced becanse there is no guarsnlee forelgn
arhilrators will apply COGSA. Aecording Lo peliliener, the arbitra-
forn will follow Ul Japaness Hague Rules, which significantly lessen
reapandenis” lability by providing carriers with s defenae based an
ilié meis or omisatona of the slevedares hired by the shipper, ralher
than COGSA, whish makes nondelegabls the carvier’s obligation to
properly and earelully sow ihe goods enrried, Whatever the merits
of this cemparative readlng, potitionsr's elalm ks premature because,
ol this interlociulory stage, I is ol established what low the arbi
irnters will apply or Lhat peiiticner will receive diminkshed pretec-
tham ma & vesuli.  The District Court has retained jurisdiciion ower
ihie caee and will have the oppartunity at the sward-enforeement
slage Lo ensure Uhal the legllimats inleresl in the enforeement of
the Inws has been sddressed. Pp 11-13

igl In light of ihe (wregoing, the relevani provisions of COGSA
and Lhe FAA are ln accord, and both Acis may be ghven full afTect
It is therelore unmecessary to resolve the further question whelher
the FAA would averride COGSA wers COOSA Interpreted otherwise,
[ b

2 F. 3d 727, allirmed mnd remanded,

BT9T
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HE J, deliverod the epinion of Y Court, b which Ri SUPREME COURT Uk L EE UISEL B, 3555 s
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Coneenn, o, filed an oplndon concurting in Uhe judgment  STovins,
J.. fled & dissenting opinbon. BREVER, .., Wok no part s the consid Ro. i4-623
eration or decision of the case e ——

VIMAR SEGURODS Y REASE 08, 8. A, PETI-
TIONER v. MV 8 ER, HER

ENGINES, Al

ON WRIT OF CERTIORARITO THE UNITED STATES COUNT
CiF nrmu,ﬁm IE FIRSET CIncuiT

Thuime 19, 1985]

JUSTICE KENNEDY delivered the opinion of the Court
This casé \reqhtires us to interpret the Carriage of
Goods by Vet (COGSA), 46 U, 8. C. App. E1300 e
ar.*q-,“au:'ii’{," elates to a contract conlaining a clause
;aﬁrhilraliun in a foreign country, The guestion
i[__gu?ﬁﬂ a foreign arbitration clause in a bill of lading
is_ifvalid under COGSA because il lessens liability in
the sense Lhat COGEA prohibits. Our holding that
COGSA does not forbid selection of the foreign forum
makes it unnecessary to resolve the further guestion
whether the Federal Arbitration Act (FAA) 8 U 8. C
§1 ef seqg. (1888 ed. and Sopp. V), would override
COGSA were il interpreled otherwise. In our view, the

relevant provisions of COGSA and the FAA are in
accord, not in conflict.

The contract at issue in this case is a standard form
bill of lading to evidence the purchase of a shipload of
Moroccan oranges and lemons. The purchaser was
Bacchus Associntes (Bacchus), a New York partnership
that distributes fruit at wholesale throughout the
Northeastern United States. Bacchus dealt with Galaxie
Negoee, 8. A. (Galaxie), a Morocean [ruit supplier

6191
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2 VIMAR SEGUROS Y HEASEG. ». MV SKY HEEFER

Bacchus contracted with Galaxie to purchase the
shipload of fruit and chariered a ship to transport it
from Morocco to Massachusetts. The ship was the MV
Sky Reefer, a refrigerated cargo ship owned by M. H.
Maritima, 5. A, a Panamanian company, and time-
chartered to Nichiro Gyogyo Kaisha, Lid, a Japanese
company. Stevedores hired by Galaxie loaded and
slowed the cargo. As is customary in these types of
transactions, when it received the cargo from Galaxie,
Nichiro as carrier issued a form bill of lading to Galuxie
as shipper and consignee. Onee the ship set sail from
Moroeeo, Glalaxie tendered the bill of lading to Bacchus
arcording to the lerms of o letier of credit posted in
Cialanie’s Favor

Among the righis and responsibilities set out in Lhe
bill uf lading were arbitration and choice-of-law clauses,

Clause 3, entitled “Coverning Law and Arbitration,”
provided:

"1 The eontract evidenced by or contained In this
Hill of Lading shall he governed by the Japonese
law

2 Any dispute arising from this Bill of Lading
shall be referied 1o arbitration in Tokyo by the
Tokyo Maritime Avbitration Commission (TOMAG) of
The JJapan Shipping Exchange, Inc., in accordsnce
with the rules of TOMAC and any Migﬁtimgm
thereto, and the award given by the arbitrators shall
be final and binding on both partiesS=App. 48.

When the vessel's hatches were operied for discharge
in Massachusells, Bacchus discovered\that thousands of
boxes of oranges had shifted in gha cirgo holds, result-
ing in over $1 million damage ™ Bacchus received
$733,442.90 compensation fmam\petitioner Vimar Seguros
¥ Reaseguros (Vimar Segucts), Bacchus’ marine eargo
ingurer thalt became subrogated pro fanio to Bacchus'
rights.  Petitioner and Bacchus then brought suit

VIMAR SEGURDS ¥ REASEG. o MV BKY REEFER A

against Maritima in personam ghd MV Sky Reefer in
rem in the District Court for Ahe District of Massachu-
setts under the bill of laéding- These defendants,
respondents here, moved do siay the action and compel
arbitration in Tokyo under clause 3 of the bill of lading
and §3 of the FAA ‘which requires courts to stay
proceedings and ealoxce arbitration agreements covered
by the Act. Petitionér and Bacchus opposed the motion,
arguing the srbitration clause was unenforceable under
the FAA both'\beciiuse it was & eontract of adhesion and
because (it _wiolated COGSA §3(8). The premise of the
latter Argument was that the inconvenience and costs of
proceéding in Japan would “lesseln] . . . liability™ as
thage, terms are used in COGBA.

The Distriet Court rejected the adhesion argument,
wbserving thal Congress defined the arbitration agree-
ments cnloreeable under the FAA o include maritime
billa of lading, 8 U. 5. C. §1, and that petitioner was a
sophisticated party lamiliar with the negotiation of
maritime shipping transactions. It also rejected the
argument that reguiring the parties to submit (o
arbitrotion would lesson respondents’ liability wnder
COGSA §MB)L  The court granted the motion Lo stoy
judicial proceedings and to compel arbitration; it re-
tained jurisdiction pending arbitration; ond al peti-
lioner's request, it cerlified for interlocutory appeal
under 28 U. 8. C. §1292(b} its ruling to compel arbitra-
tien, stating that the controlling question of law was
“whether [COGSA §3(8)] nullifies an arbitration clause
contained in a bill of lading governed by COGSA”™ Pat
for Cert. 30a.

The First Circuit affirmed the order to arbitrate, 29
F. 3d 727 1(1994). Although it expressed grave doubl
whether a foreign arbitration clause lessened linbility
under COGSA §3(8), 20 F 3d, at 730, the Court of
Appeals assumed the clause was invalid under COGSA
and resolved the conflict between the statutes in favor

0291
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and modepecific statute, id., at  11-733. "We grant
certiorari, 513 U. § __ (1985), to resolve a Jircuit spli
on the enforceability of foreign arbitration clauses in
maritime billa of lading. Compare the case below
fenforcing foreign arbitration clause assuming arguendo
it violated COGSA), with State Establishment for
Agricultural Produet Trading v. MV Wesermunde, B38
F. 2d 1676 (CA11 (declining to enforce foreign arbitra-
tion clavse because thalt would viclate COGSAL, cert
denied, 488 L. 5. 916 (1988). We now allirm.

11

The partice devate much of their argument to the
yuestion whether COGSA or the FAA hos priority.
“I'Wlhen two statutes are capable of co-existence,” how-
ever, it is the duly of the courls, absent a clearly ex-
presasd congressional intention to Uie contrary, (o regard
coch as ellective.” Morton . Mancari, 417 U. 3. 634,
651 11974 Mitrsburgh & Lake Erie B Co. v. Roilway
Lobor Exceatives’ Assn., 401 U. S, 490, 510 {1980)
There iz no conllict unless COGSA by ils own lerms
nullifies a foreign arbitration clause, and we chooze to
oddress thal issue rather than assume nullification
arguendno, as the Court of Appeals did. We consider the
twi arguments made by pelitioner. The frsl is that a
foreign arbitration clause leasens COGSA liability by
incrensing the transaction costs of oblaining relief. The,

second is that there is a risk lforeign arbitrators will not
opply COGSA.

ol the FASL, which il considered io be the later enm:l*

A

The leading case [or invalidation of a I'unﬁm forum
selection clause is the opinion of the Coust.of Xppeals
for the Second Circuit in Indussa Corp. v\S. 8. Ran-
borg, 377 F. 2d 200 (1967) (en bancl$ 'ﬂ:u court there
found that COGSA invalidsted a ﬂhbilrﬂ designating o
foreign judicial forum because it “pubs ‘a high hurdle’ in

the way of enforcing liability, ana thus 18 &n eleclive
mer * for co' ‘'ers to & settlements lower than if
carg. (owners, could su a convenient forum,” id., at
203 (citation omitted). The court observed “there could
be no assurance that [the foreign court] would apply
[COGSA] in the same way as Would an American
tribunal subject to the uniform. #l of the Supreme
Court,” id., at 203-204. Following Indussa, the Courts
of Appeals without &mpl&ﬁ‘n‘i‘ﬂ vi invalidated foreign
forum selection clauses u nder §3(8). See Union Ins. Soc.
of Canton, Ltd. v. 8. 8. %ﬂknn 642 F. 2d 721, 723-725
(CA4 1981} ﬂunﬂg'ﬁ rrett, Lid v MV F'innmse
826 F. 2d 1441, 14491444 (CAS 1987); see also G.
Gilmore & C. M w of Admiralty 146-146, n. 23
(24 ed. 1978)\lapproving Indusea rule). As I'nrergn
arbitration_clauses are but a subset of foreign forum
selection clauses in general, Scherk v. Alberto-Culver Co.,
417 U 8. 506, 519 (1974), the Indussa holding has been
extended” io foreign arbitration clauses as well, See
Stode Establishment for Agricultural Product Trading,
Supra, at 1580-1581; cf. Vimar Segurcs y Reaseguros,
gupra, at 730 (assuming arguendo Indussa applies). The
logic of that extension would be guite defensible, but we
cannot endorse the reasoning or the conclusion of the
Indussa rule itself.

The determinative provision in COGSA, examined with
care, does not support the arguments advanced firsl in
Indussa nnd now by the petitioner. Section 3(B) of
COGSA provides as follows:

“Any clause, covenant, or sgreement in a conkract
of carriage relieving the carrier or the ship from
liability for loss or damage to or in connection with
the goods, arising from negligence, fault, or failure
in the duties or obligations provided in this section,
or lessening such lisbility otherwise than as pro-
vided in this chapter, shall be null and void and of
no effect.” 46 U. 5. C. App. §1303(8),
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The liability that may not be lessened is *liability for
loss or damage . . . arising from negligence, fault, or
failure in the duties or obligations provided in this
section.” The statute thus addresses the lessening of the
specific liability imposed by the Act, without addressing
the separate question of the means and costs of enfore-
ing that liability. The dilTerence is that between explicit
statutory guarantees and the procedure for enforcing
them, between applicable liability principles and the
forum in which they are to be vindleated.

The liability imposed on carriers under COGSA &3 is
defined by explicit standards of conduct, and it is
designed to correct specific abuses by carriers. In the
19th eentury it was a prevalent practice for common
carriers to insert clauses in bills of lading exempting
themselves from liability for damage or loss, limiting the
period in which plaintiffs had to present their notice of
claim or bring suit, and capping any damages awards
per package. See 2A M. Sturley, Benedict on Admipshfy
gll. pp. 2-2 10 2-3 11995); 2 T. Schoenbaum, Admivalty
and Maritime Law §10-13 (2d ed. 1994); Yanfey\The
Carriage of Goods: Hague, COGSA, Visby, and llﬁnhurg.
57 Tulane L. Rev. 1238, 1239-1240 (19830 'Thus, §3,
enlitled “Responsibilities and liabilities W carrier and
ship,” requires that the carrier "exercise doe diligence Lo

-+ Imlake the ship seaworthy” ahd”“[plroperly man,
equip, and supply the ship™ befi andVat the beginning
of the voyage, §3(1), “properly and earefully load, handle,

stow, carry, keep, care forg.and+discharge the goods

carried,” §32), and 1uuu.-a-.tir_iﬁ'hl‘ lading with specified
contents, §313). 46 U. 80\ App. §1303 (1), (2), and (3).
Section 3(6) allows thiwchrgh owner to provide notice of
loss or damage withly three days and to bring =suit
within one _-.renr.r;lr!ﬁa‘é are the substantive obligations
and particular p ures that §38) prohibits a carrier
from altering to its advantage in a bill of lading,
Nothing in this section, however, suggests that the

VIMAR SECGURDS ¥ REASEG, v. M/V SKY REEFEH 7

statule prevents the~pastiés lrom agreeing to enforce
these obligations in’ icular forum. By its terms, it
establishes certafn duties and obligations, separate and
apart from the mechanisma for their enforcement.
Fltil‘.unu;:'g:_,? rary reading of §3(8) is undermined by
the Cougt's eenstruction of & similar statutory provision
in Car '_"lrnllféﬂrkim Lines, Ine, v. Shute, 499 U. 8. 585
(19 )\Thére a number of Washington residents argued
tht“a Florida forum selection clause esntained in a

&rilige ticket should not be enforced becsuse the expense

and inconvenience of litigation in Florida would “causle]
plaintiffs unreasonable hardship in asserting their
rights," id., at 506, and therefore *'lessen, weaken, or
avoid the right of any claimant to a trial by court of
competent jurisdiction on the question of liability for . .
loss or injury, or the measure of damages therefor™ in
violation of the Limitation of Vessel Owner's Liability
Act, 489 U. 8, at 595-596 (quoting 46 U. 8. C App
§183c). We observed that the clause “does not purport
to limit petitioner's liability for negligence” id, at
696-687, and enforced the agreement over the dissent's
argument, based in parl on the Indussa line of cases,
that the cost and inconvenience of traveling thousands
of miles "lessens or weakens [plaintiffs'] ability to
recover." 499 U, 8., at 603 (STEVENS, J., dissenting|

If the question whether a provision lessens liability
were answered by reference to the costs and inconve-
nience to the cargo owner, there would be no principled
basis for distinguishing national from foreign arbitration
clauses. Ewven if it were reasonable to read §3(8) to
make a distinction based on travel time, airfare. and
hotely bills, these factors are not susceptible of a simple
and enforceable distinction between domestic and foreign
forums. Requiring a Seattle carge owner to arbitrate in
New York likely imposes more costs and burdens than
@ foreign arbitration clause requiring it to arbitrate in

Vancouver, It would be unwieldy and unsypited Slates
Page 40 of 69
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the terms or policy of the statu_. to regq e muﬂa‘
proceed case by case to tally the costs and burdens to
particular plaintiffs in light of their means, the size of
their claims, and the relative burden on the carrier.
Dur reading of "lessening such liability” to exclude
increases in the transaction costs of litigation also finds
support in the goals of the Brussels Convention for the
Unification of Certain Rules Relating to Bills of Lading,
51 Stat. 233 (1924) (Hague Rules), on which COGSA is
modeled. Sixty-six couniries, including the United
States and Japan, are now parties Lo the Convention,
seg Department of State, Office of the Legal Adviser,
Treaties in Force: A List of Treaties and Other Interna-
tional Agreements of the United States in Force on
January 1, 1994, p. 367 (June 1994), and it appears thatl
none has interpreted its enactment of §3(8) of the Hague
Rules to prohibit foreign forum selection clauses, see
Sturley, International Uniform Laws in Mational Courts:
The Influence of Domestic Law in Conflicts of Interpre-
tation, 27 Va. J. Intl L. 729, 776-796 (1987). The
English courts long ago rejected the reasoning later
adopled by the Indussa court. See Maoharani Woollen
Mills Co. v. Anchor Line, [1927] 29 Lloyd’s List L. Rep.
169 (C. A) (Serutton, L. J.) (*[Tlhe liability of the
carrier appears to me to remain exactly the same under
the clause. The only difference is a question of proce;
dure—where shall the law be enforced?—and | do pot
read any clause as to procedure as lessening liabiliby™).
And other countries thal do not recognize foreign forim
selection clauses rely on specific provisions to that effect
in their domestic versions of the Hague Rules)(sed, e.g.,
Sea-Carringe of Goods Act 1924, §9(2p-¢Australia);
Carriage of Goods by Sea Act, No. 1 of\1988, §3 (South
Alrica). In light of the fact that CO s the culming-
tion of & multilateral effort “to ests uniform ocean
billa of lading to govern lhur‘ﬂh& and liabilities of
carriers and shippers inter_sa in\international trade,”

VI ANR SEUURUS & RbAonie. © sy S lbbbal L

Ro. tC. He . & Co. ‘rnuu'!f Machinery Corp., 359
. 85 287, 301 (1959), we decline to interprel our
version of the Hague Rules in a manner contrary o
every other nation to have addressed this issue. See
Sturley, supra, st 736 (conflicts _in the interpretation of
the Hague Rules not only desifoy pEsthetic symmelry in
the international legal order But impose real costs on
the commercial sysiem the Rulea govern).

It would also be out of ke#fiing with the objects of the
Convention for the &wrls of this country to interprel
COGSA to disparags, the authority or competence of
international forgma for dispute resolution. Petitioner's
shepticism ovég the ability of foreign arbitrators to apply
COGSA or the Hague Rules, and its reliance on this
aspect of ladirgsa, supra, must give way to contemporary
principlés  of international comity and commercial
practice” As the Court observed in The Hremen v
Zapdte Off-Shore Co., 407 U. 8 1 (1872), when it
enforced. a foreign forum selection clause, the historical
illdir:jul resistance to foreign forum selection clanses “has
ittle place in an era when . . . businesses once essen-
tially local now operate in world markets™ [Id., at 12
“The expansion of American business and industry will
hardly be encouraged,” we explained, “if, nolwithstanding
solemn contracts, we insist on a parochial concept Lhal
all disputes must be resolved under our laws and in cur
courts.” Id., at 9. See Mitsubishi Motors Corp. v. Suler
Chrysler-Plymouth, Inc., 473 U. 5. 614, 638 (1985 (il
international arbitral institutions “are to take a central
place in the international legal order, national courts
will need to ‘shake off the old judicial hostility 1o
arbitration,' and also their customary and understand-
able unwillingness to cede jurisdiction of a claim arising
under domestic law to a loreign or transnational tribu:
nal”) (citation omitted); Scherk v. Alberto-Culver Co., 417
L. 5., at 616 ("A parochial refusal by the eourts of one
couniry to enforce an international srbitration agreo

L

United States
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ment™ would frustrate “the orderlineas and predictability
essential to any international business transaction”); see
also Allison, Arbitration of Private Antitrust Claims in
International Trade: A Study in the Subordination of
National Interests to the Demands of 8 World Market,
18 N. Y. U. J. Int'l Law & Politics 361, 439 (1988).
That the forum here is arbitration only heightens the
irony of petitioner's argument, for the FAA is also based
in part on an international convention, 8 U, 8. C. §201
et seq. |codifying the United Nations Convention on the
Recognition and Enforcement of Foreign Arbitral
Awards, June 10, 1958, (1970] 21 U. 5. T. 2617),
T I. A 5. No. 6987, intended "to encourage the recogni-
tion and enforcement of commercial arbitration agree-
ments in international contracts and to unify the

standards by which agreements to arbitrate are observed
and arbitral awards are enforced in the nigmluri:-'».

countries,” Scherk, supra, at 520, n. 15. The

requires enforcement of arbitration agreemg tadin

contracts that involve interstate commerce, se¢ Allidd-
Bruce Terminix Cos. v Dobson, 513 U. 8__| “+985),
and in maritime transaclions, ln:ludingﬁ_hﬂ]rl'iﬂ' lading,
see 8 U. 8 C E§1, 2, 201, 202, where~there is no
independent basis in law or equity fir Pevocation. Cf.
Carnival Cruise Lines, 499 U. 8, 9b@98 (“forum-selec-
tion elauses contained in formepadsage contracls are
subject to judicial scruliny for fundamental fairness”).
If the United States is to bélable to gain the benefits of
international secords asd“Mgve a role as a trusted
partner in multilater; l‘-;:b&tunrl. its eourts should be
most cautious before iptespreting its domestic legislation
in such manner as\to.yiolate international agreements.
That concern couhsels against construing COOSA teo
nullify foreign arbitration clauses because of inconve-
nience to the plaintill or insular diatrust of the ability
of foreign arbitrators to apply the law.

VIMAR SEGUROS ¥ REASEC. o MV SKY REEFER 11

Petitioner's setond) argument against enforcement of
the Japaneseé\ arbitration clause is that there is no
guarantee “arbitrators will apply COGSA.  This
objection rdises a concern of substance. The central
guaranide_of §3(8) is that the terms of a bill of lading
maf not'relieve the carrier of the obligations or diminish
the, legal duties specified by the Act. The relevant
guestion, therefore, is whether the substantive law to be

'!ﬁ”pll-:d will reduce the carrier's obligations to the cargo
‘owner below what COGSA guarantees. See Mitsubishi

Muotors, supra, at 637, n. 19.

Petitioner argues that the arbitrators will follow the
Japanese Hague Rules, which, petitioner contends, lessen
respondents’ liability in at least one significant respect.
The Japanese version of the Hague Rules, it is said,
provides the carrier with a defense based on the acts or
omissions of the stevedores hired by the shipper,
Galaxie, see App. 112, Article 3i1), (corrier liable *when
he or the persons employed by him" fail to take due
carel, while COGSA, according to petitioner, makes
nondelegable the carrier’s obligation to “properly and
earefully . . . stow . . . the goods carried,” COGSA §3(2),
46 U. 5 C. App. §1303M2); see Associated Metals &
Minerals Corp. v. M/V Arkiis Sky, 978 F. 2d 47, 50
(CA2 1992). But see COGSA §4(2)i), 46 U 5 C.
§1304(211) ("[N]either the carrier nor the ship shall be
responsible for loss or damage arising or resulting from
... lalet or omission of the shipper or owner of the
goods, his agent or representative™); COGSA §3i8), 46
U. 8. C. App. §1303(8) {agreement may not relieve or
lessen liability “otherwise than as provided in this
chapter”); Hegarty, A COGSA Carrier's Duly to Load
and Stow Cargo is Mondelegable, or 1s It?: Associated
Metals & Minerals Corp. v. M|V Arktis Sky, 18 Tulane
Mar. L. J. 125 (1993). United States

Whatever the merils of petitioner’s Rage426f69
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reading of COGSA and ils Japanese counteérpart, jis
claim is premaoture. Al this interlocutory stoge il is nol
estahlished what law the arbitrators will apply 1o
petitioner's claime or that petitioner will receive dimin-
ished protection as a result. The arbitralors may
conclude that COGSA applies of its own foree or thut
Japanese law does not apply so that, under another
clause of the bill of lading, COGSA controls. Respond-
eénts seek only lo enforce the arblirstion agreemeil
The district court has retained jurisdiction over the cise
and “will have the opportunity at the award-enforeement
stoge 1o ensure that the legitimate interest in the
enforeement of the ... laws has been addressed. ™
Mitsulishi Motors, 473 U. 8., at 638; f. 1 Hestatement
("Thirdy of Foreign Relations Law of the Uniled Stales
SAHA 20d) (19RE) (A court in the United States need not
recopnize a judgment of the court of a foreign state il

ihe judgment itsell, is repugnant to the public policy
of the United States™). Were there no subsequent
ppporiunity for review and were we persusded that “the
chioice-of -Torum and choice-of-law clauses operaled iy
tundem as a prospeclive waiver of o parly’s right (o
pursue statutory remedies . . . . we would have litle

hesitation in condemning the agreement as against

public policy.” Mitsubishi Metors, supra, at 637, n. 19

CF Koort v Dotaony Mifls, 178 U, 5, 69 {15900} [nll”ilm.

choice-ol-law provision under the Harter .&;_L' Nhe
statutory precursor lo COGSA, where British law witid
give effect to provision in bill of lading thal/purperied
to exemps carrier from liability for damdge Ly’ goods
caused by carrier's negligence in loading Smd-8towage of
cargol, The Hollandia, [1983] A. C. m_ 575 (H. L.
1982) (noting choice of forum clause\ not ex (acie

offend against article 1Il, paragraphh 87 but holding
clause unenforceable where nﬁuﬁin court chosen ag
the exclusive forum would y'8 domestic substantive
law which would resull in | ng the carrier's liability

VIMAR ~"GURDS .EAHE‘.H v MV SKY HEEFER 13

to @ sum lower than that to which he would be entitled
il |English COGSA] applied”). Under the circumstances
of this case, however, Lthe First 8ircuit was correcl 1o
reserve judgment on the choice: 'question, 29 F. ad,
al 729, n. 3, as it must be n the first instance
by the arbitrator, ef. Mit ghi Motors, supra, at 637,
n. 19. As the District Courf has retained jurisdiction,
mere speculation thit the foreign arbitrators might
apply Japanese lawe , depending on the proper
construction of Qﬁm, might reduce respondents’ legal
obligations, goes“ndt in and of itsell lessen liability
under COGSEA_E38).

Because we hold that foreign arbitration clauses in
bills of Yadifig are not invalid under COGSA in all
cireutagtances, both the FAA and COGSA may be given
full ‘effset. The judgment of the Court of Appeals is
difirmed, and the case is remanded for further proceed-

\Jigs consistent with this opinion.

It is so milered

JusSTICE BHEYER Look no part in the consideration or
decision of this case.

United Stei%:es
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SUPREME COURT OF THE UNITED STATES

Ma. 833

VIMAR SEGUROS ¥ REASEGURODS, 8. A., PETI-
TIONER v. M/V BKY REEFER, HER
ENGINES, ETC., ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT
OF APPEALS FOR THE FIEST CIRCUIT

lJune 19, 19846)

JUSTICE O'CONNOR, concurring in the judgment.

| agree with what | understand to be the two basic
points made in the Court's opinion. First, 1 agree thal

the language of the Carriage of Ooods by Sea. Ael™
(COGSA), 48 U. 8. C. App. §1300 et seq., and our

decision in Carnival Cruise Lines, Inc. v Siriite, 499
U. 8. B85 (1991), preclude a holding that the ﬁy:#ue-d
cost of litigoting in o distant forum, wit more, can
lessen liability within the meaning of QDGSA E:8)
Ante, al 6-8. Second, | agree that, beeahsé the Disirict
Court has retained jurisdiction ovef phis case while the
arbitration proceeds, any clai ,_g?{mi-ning of liability
that might arise oul of the arbitealors' interpretation of
the bill of lading's choice quq.w.;.ﬂauu. or out of their
application of COGSA, js_préwmature. Ante, at 11-13.
Those two points suffige o Bfirm the decision below.
Because the Courts\ dpinion sppears to do more,
however, | concue ‘only in the judgment. Foreign
arbitration ciw;;{-r the kind presented here do not
divest domestic courts of jurisdiction, unlike true foreign
forum selection clauses such as that considered in
Indussa Corp. v. 8. 8. Ranborg, 377 F. 2d 200 (CA2
1967) (en banc). That difference is an important one—it
is, after all, what leads the Court to dismiss much of

2 VIMAR SEGURDE Y REASEG. o MV SKY REEFER

petitioner's-acguinent as premature—and we need not
decide todny whether Indussa, insolar as it relied on
considerations other than the increased cost of litigating
in/A distant forum, retains any vitality in the context of
true Yoreign forum selection clavses. Accordingly, |
wowld not, without gualification, reject “the reasoning
Lﬂndl the conclusion of the Indussa rule itsell,” ante, &t

‘6, nor would I wholeheartedly approve an English

decision that “long ago rejected the reasoning later
adopted by the Indussa court,” ante, at B. As the Court
notes, “[following Indussa, the Courts of Appeals
without exception have invalidated foreign forum
selection clauses under §3(8)," ante, at 5. 1 would prefer
to disturb that unbroken line of authority only to the
extent nocessary to decide this case

United States
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SUPREME COURT OF THE UNITED STATES

Ha. 84-E2]

VIMAR BEGURDS ¥ REASEGUROS, 8 A., PETI-
TIONER v. MV SKY REEFER, HER
ENGINES, ETC., ET AL

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT
0OF AFPEALS FOR THE FIRST CIRCUIT

|slume 19, 1885)

JUSTICE STEVENS, dissenting.

The Carriage of Goods by Sea Act (COGSADL" enncled
in 1936 as a supplement to the 1893 Harler Act !
regulates the terms of bills of lading issued by ocean
carriers transporting carge to or from poria of the
United Stales. Section 3iB) of COG3A provides:

“Any clause, covenant, or agreement in a contract of
carriage relieving the carrier or the ship from
linbility for loss or damage lo or in connection with
the goods, arising from negligence, fault, or failure

in the duties and obligations provided in this
section, or lessening such liability otherwise than as |

provided in this chapter, shall be null and void snd
of no effect.” 46 U, 8. C. App. §1303(B).

Petitionera in this case challenge the mln{gpihﬂhf'hf
a loreign arbitration clause, coupled with &, chgice-of-
fnr!lgnalaw cluuse, in & bill of lading coveriop’a ship-
ment of oranges from Moroceo to Boston, saachusetts.
The bill, issued by the Japanese eagrier; provides (1)

49 Siat. 1207, 46 U 8. C_App™§§1300-1318
127 Smt, 445, 40 U 8 C, AppNj§180-106

9 VIMAR  GiUOs ..!‘.AEE-LI v MY SKY REEFER

that the transaction “‘shall be governed by Japanese
law,”” and (2) that any dispule arising from the bill
shall be arbitrated in Tokyo. te, at 2. Under the
construction of COGBA that h EQ uniformly followed
by the Courts of Appeals an rsed by scholarly com-
mentary for decades, M those clauses are unen-
forceable against the sh because they “relieve” or
“lessen” the liability thu:nier Mevertheless, relying
almost entirely on w Fetent case involving a domestic
forum ulectlun;cln:i that was not even covered by
COOSA, Enmui@#ﬂuiu Lines, Inc. v. Shute, 489 U. 8§
585 (1991) the Court today unwisely discards settled
law and_ade t8 o novel construction of §3(8).
I ]

lif\ i 19th century it was common practice for ship
v iters Lo issue bills of lading that included stipulatione
#xmmnpling themselves [rom llability for losses occasioned
by the negligence of their employees. Because a bill of
lading was (and is) a contract of adhesion, which a
ghipper must accept or else find another means lo
transport his goods, shippers were in no position lo
bargain around these no-liability clauses. Although the
English courts enforced the stipulations, see Compania
de Novigacion la Flecha v Brawer, 168 1. 5. 104,
117-118 ¢ 1687), citing Peck v. North Staffordshire Rail-
way, 10 H. L. Cas, 473, 493, 484 (1863), this Courl
concluded, even prior to the 1893 enactment of the
Harler Act, that they were “contrary to public policy,
and consequently woid® Liverpool & Greot Western
Stearn Co. v. Phenix Ins. Co., 129 U. 8 397, 442
i1889)." As we noted in Brauer, several District Courts

"I suppori of il holding in Liverpeal Steam, the Courl observed:
*The corrier and his castomer do not stend upon = footing of
cguality,. The individusl costomer has no renl Freedom of cholee. He
connod alTord to higgle or stand outl, and seek redress n the courts,

United States
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had held that such a stipulation was invalid even when
the bill of lading also contained m choice-ol-law clause
providing that "the contract should be governed by the
law of England.” 168 U. 8, at 118. The question
whether such a cholce-ol-law elause waa itsell wvalid
remained open in this Court until the Harter Act was
passed in 1893,

Section 1 of the Harter Act makes it unlawlul for the
master or owner of any vessel transporting cargo
between ports of the United States and foreign ports to
insert in any bill of lading any clause wherehy the
carrier “shall be relieved from liability for loss or
damage arising from negligence™ In Knott v. Botany
Mills, 179 U. 8. 68 (1900), we were presented with the
question whether that prohibition applied to & bill of
lading containing a choice-ol-law clause designating
British law as controlling. The Court held:

Ha prefers rathor o accepl any bill of lading, or do Wign Wy poper,
that the carrier preseénts; nnd in mast cases asopo aliernnlive
but to do this, or to abanden his bosiness” /1ENE 5., 0t 441

"Tha firal sectbon of the Harler A<t prasided:

“He it enocied by the Semate and House presentolives of the
Ulaited States of America ia [:DFI'FI’!.’ ﬂih:i . That it shall nod be
lawful for the manger, agent, masten, or dwner of any vessel trans-
porting merchandise or rip fodm or belwesn ports of the
United States snd forelgn pobisa insert in any bill of lnding or
shipping document any cla Sovenant, or sgresment whereby i,
he, or they shall be relieysd.from lisbility for loss or damage arising
from negligende, faali "l?':‘llﬁ"ﬁ in proper loading, slowage, custody,
clfe, of proper hll"%‘{ ny and all lowiul merchandise or prop-
erty cominitted 1o ita ortheir charge. Any and all words or clauses
of auch import inserted In bills of lading or shipping receipts shall
b null amd vodd and of ne effect® 27 Sial. 445 468 U 8 O App
1m0,

This section was randered chaolaie by FAUB) of COHESA, 0 broodir
pl'l:ll'llbltlﬂnl'l thal iawalidates claiises either *relieving” or 'Ium:rlulu“
& carrier’s liability 48 U 3 C App. §1308 8L gueted supeg, wi 1

4 VIMAR SEGUROSY) REASEG. » MV SKY HEEFER

“Thie] exiress) provision of the act of Congress
overridessand ‘nwillifies the stipulations of the bill of
lading that-the carrier shall be exempt from liability
for glich negligence, and that the contract shall be
Mk@‘ by the law of the ships flag.® fd., at 77.

The, Cdurt’s holding that the choice-of-law clause was
L];,Mlti rested entirely on the Harter Act's prohibition
ﬂ‘g}ﬂﬂt relieving the carrier from liability. JId., at 72
Hince Knott, courts have consistently understood the
Harter Act to create a flat ban on loreign choice-of-law
clouses in bills of lading. See, eg., Conklin & Garrert,
Lid v M/V Finnrose, 826 F. 2d 1441, 1442-1444 (CAB
19871, Union Ins. Sec. of Canton, Lid. v 8. 8. Elikon,
642 F. 2d 721, 723-7256 (CA4 1881} Indussa Corp. w.
5. 8 Ranborg, 377 F. 2d 200 (CA2 1967). Courts hove
also congistently found such clouses invalid under
('0DGEA, which embodies an even broader prohibition
againsl clonses “relieving” or “lessening” a corrier’s
liability, Indeed, when a panel of the Second Circuil in
1865 interpreted COGSA to permit a foreign choice-ofl.
low clause, Muller v, Swedish American Line Lid,, 224
F. 2d BD8, scholars noted that "the case seems impossi-
bile to reconcile with the holding in Knot.™ Eventually
pgreeing, the en bane court unanimously overruled
Muller in 1967. Indussa Corp., 377 F. 2d, at 200,

In the 19567 edition of thelr treatise on the Law of
Admiralty, Gilmore and Black had criticized not only the
choice-ol-law holding in Muller, but also its enforcement
of a foreign cholce-of-forum clause. They wrote:

*The stipulation for suil abroad seems also (o
offend Cogsa, moat obviously because it destroys the
shipper's certainty that Cogsa will be applied.

LIfFET

United States
‘O Oilmore & C Block, Law of Admirshty 125P20€146:0§69
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Further, it is entirely unrealistic to look on an
obligation to sue overseas ms not ‘lessening’ the
linbility of the carrier. It puts a high hurdle in the
way of enforcing that liability." G. Gilmore & C.
Black, Law of Admiralty 125, n. 23,

Judge Friendly's opinion for the en banc court in
Indussa endorsed this reasoning. In Indussa, the bill of
lading contained a provision requiring disputes to be
resolved in Norway under Morwegian law' Judge
Friendly first remarked on the harsh consequence of
"requiring an American consignee elaiming damages in
the modest sum of $2600 to journey some 4200 miles to
o court having a dilferent legal system and employing
another language™ 377 F. 24, at 201, The decision,
however, rested nol only on the impact of the provi-
sion on a relatively small claim, but also on a fair read-
ing of the broad language in COGSA. Judge Friendly
explained:

“ISection] 3B) of COGSA says thel ‘any clause,
covenanti, or ogreement in a conlract of carriage * *
*  lessening [the carrier’s liability for negligence,
[oult, or dereliction of statutory duties] otherwise
than as provided in this Act, shall be null and void
and of no effect” From s practical standpoint, te
require an American plaintilf to assert his claim

only in a distanl courl lessens the lability 4:[ &hn'

carrier quite substantially, particularly wheh
claim is small. Such a clause puts “a hihe hirdle’
in the way of enforcing linbility, Gilmdre &/ /Black,

*The bill of lading contsined the fellowisip provision:

““Any disputs wrising under this Bill of Lading shall be decided in
the country whers the Carrler has hie ipal place of business,
and the law of mach country shell zeept mn provided else-
where herein'® Indussa Corp -1!, ghﬂﬁ]‘. 377 F. 2d 200, 201
(CAZ 1947},

H VIMAH AURDE #MEE. . MY BEKY HEEFER

supra, 126 n. 23, and thus is un effective means for
carriers to secure settlements lower than if cargo
could sue in a convenient fopim., A clause making
a claim triable only in & forelgn court would almost
cartainly lessen liabilit % law which the court
would apply was neﬁ’ Carriage of Goods by
Sea Act nor the H Rules. Ewven when the
foreign r-uurL wnul pply one or the other of these
regimes, ial abroad might lessen the
carrier’s Illbﬂlt_'r mince there could be no assurance
that it mm npply them in the same way as would
an A E\p tribunal subject to the uniform control
of the reme Courl, and § 3(8) can well be read

Agvering a potential and not simply a demonstra-

hladomsening of liability.” Id., at 203-204 (citations
.{rhlﬁcm

AE Lhe Courl noles, anfe, at §, the Courls of Appeal

whithout exception have lollowed Indussa. In the 18756
‘edition of their treatise, Gilmore and Dlack also en-

dorsed its holding, adding this comment:

*Cogsa allows a freedom of contracling out of its
termes, bul only in the direction of increasing the
shipownor's linhilities, and never in Lhe direction of
diminishing them. This apparent onesidedness iz a
commonsense recognition of the inequality in bar-
gaining power which both Harter and Copsa were
designed to redress, and of the fact that one of the
greal objectives of both Acts is to prevent the
impairment of the value and negotiability of the
ocean bill of lading. Obviously, the latter resull can
never ensue from the incremse of the carrier's
duties.” G. Gilmore & C. Black, Law of Admiralty
146-147 (2d ed.) (emphasis in original) (footnote
omitbed).

Thue, our interpreiation of maritime law prior to the
enactment of the Harter Act, our reading of that statute

United St%es
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in Knott, and the federal courts’ consistent interpretation
of COGSA, buttressed by scholarly recognition of the
ecommerclal interest in uniformity, demonstrate that the
clauses in the Japanese carrier's bill of lading purporting
to require arbitration in Tokyo pursuant to Japanese law
both would have heen held invalid under COGSA prior
to today.'

The foreign arbitration clause imposes potentially
prohibitive costs on the shipper, who must travel—and
bring his lawyers, witnesses and exhibits—to a distant
country in order to seek redress. The shipper will
therefore be inclined either Lo settle the claim at a
discount or to forgo bringing the claim at all. The
foreign-law ¢lause leavea the shipper who does pursue
his claim open to the application of unfamiliar ard
potentially disadvantageous legal standards, until he caf
obtain review (perhaps years later) in a dnmli:&nﬁ
under the high standard applicable to vacatbed “of
arbitration awards.® See Wilko v. Swan, 316 g 3 w1,

-

YOIF pusirae, the ohject lonalile fealure in I!uq._[i\!w hill of luding
is a foreign arbitration claise, nel & el 1 forivin selectien clause.
fut this distincthon in of little imporianes] In relevant respects,
ihere i no dilference betwaen the wo \ imposs subsiential
coats on shippers, and both should be held 1o lessen lisbility under
COGSA. The majority’s remsoniag \o the contrary thus presumsbly
covers [orum selectbon na well ay wehilration. See ante, al 5; anle,
st 1-2 ('Conson, J ., eancurtingdn judgment). The enly ground on
whilch one might distingu twn Lypes of cloisen ks that snother
federnl statute, the Fedecal Arbitration Act, makes arhitratisn
claiisen anforeeabls, Wherens no analogoun federsl stotute exists for
farum selection cl For the rensens enpressed infra, at 14-16,
ihis distinction 3 unpersunsive

"I ain sesuming thet the majority would not sctuslly uphold the
mpplication of dissdvanisgeous legal stnndards—ilwss, even under
the narrowest reading of COGSA, surely lessen liability. See ante,
ot 11-13, Mopstheloss, the majority is apparently willing Lo allow
arbitrotion e procesd under foreign luw, and o detenmine after.
wards whether applicnimn of that low heaa actually lessened e

B VIMAR SEGUNQS Y REASEG. v MV SKY REEFER

436437 (1963), Apcordingly, courts have always held
that such clauses” *lessen” or “relieve” the carrier’s
liability, swe-dyy’, State Establishment for Agricultural
Product”Tratling v. M/V Wesermunde, B38 F. 2d 1676,
IEHH{EEJEEHIH. cert. ‘denied, 488 U. 5. 916 (1988),
apd evan the Court of Appeals in this case assumed as
much, 29 F. 3d 727, 730, 732, n. 5 (CA1 1994)" Yet
this Court today holds that carriers may insert foreign-
drbitration clauses into bills of lading, and it leaves in
doubt the validity of choice-of-law clauses.

Although the pelicy undergirding the doctrine of stare
decisis has its greatest value in preserving rules govern-
ing commercial transactions, particularly when their
ineaning is well undersiood and has been accepted [or
long periods of time," the Court nevertheless has
concluded that a change must be made. Its law-chang-
ing decision is supporied by three arguments: (1) the
statutary reference to “lessening such liability” haz been
misconstrued; (21 the prior understanding of the meaning
of the statute has been “undermined” by the Carnival
Cruree cose; and 1) the new rule s supported liy our

carrioe’s Fformal linbility, As | have discussed sbove, this regime
cresles serious problems of delay and uncertainty HBecause the
insjeriiy's holding in this case i lmited to the enforcenbilily of tha
lforeign wrbitrotion elause—it does nol actunlly pass upon the valld-
iy wl the forcign lew clouse—I will not discuss the foreign law
clusse further except L sy that it Is an unenforceable lessening of
linkillity o the extent iv givea an advaniage Lo Lhe carvier sk the
sepense of the shipper.

"The Court of Appenls enforced the arbitration clause, despite (s
canceasion that the clause might wiolate COGSA, because of il
perceplion thet COGSA must give way 1o the conflicling dicists of
the Federal Arbitration Act. 28 F 34, st T31-730Unitedi8tated
reject, thin srgument infra, ot 14=18.

"Her Eakridge & Frickey, The Suprems Enﬁégﬁﬂ&fginﬁ—g
Fatewnsrd: |.ow as Eguilibrivm, 108 Hare. 1. Rev 28, 81 (19540

0E9T
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obligation to honor the 1924 "Hague Rules™ MNigy gf
these arguments 18 persuasive.

)

The Courl assumes that the words “lessening gych
linbility™ musl be narrowly construed to refer only 14 (he
substantive rules that define the carrier's legal uliliga-
tions. Anfe, at 6. Under this view, contractual jpgyi.
sions that lessen the amount of the consigners peg
recovery, or that lessen the likelihood that it will pake
any recovery at all, are beyond the scope of the sinyts

In my opinion, this view is flatly inconsistent witl; the
purpose of COGSA §3(8). That section responds | (he
inequality of bargaining power inherent in hills of luding
and to carriers’ historic tendency to exploit that inegual.
ity whenever possible Lo immunize themselves from
liability for their own faull. A bill of lading is o furm
document prepaved by the carrier, who presents il 1p (e
shipper on o take-it-or-leave-it basis.  See Black, The
Bremen, COGSA and the Problem of Conflicting 1yjer.
pretation, 6 Vaond, J. Transnet’l Lo 366, 368 7
Liverpool Steam, 129 U, 8., at 441, Ehnlatlgri“”m"b.l
there is no arms-length negotiation over the bill's yepys.
the shipper must agree to the carrier’s standan] form
language, or else refrain from using Lhe chrricg's
services. Accordingly, if courts were to enforce bijjg\g[
lading ms written, a carrier could slip in & _ciyise
relieving ilsell of all lability for fault, or limjdng
liability to a fraction of the shipper's damages,dind ()¢
shipper would have no recourse." COGSA_fepfeacnis

" 8Bee United States v. Farr Sugar Corp, JYINE. M 370, 574 iCA2
19610, afld, 343 UL §. 238 (1952k

“Ore other fact requires special nate, TEe shipewners sire ()
consenaual nature of the |"Both to.Mpme®] clouse, BIEUING Thal
bill of lading is but s contract, Hut-ghat is so 6L most iy peee
only; the clauss, an wo ore Lold, Wionow In practically all Ligs f
lading issued by sleamship companies doing business 1o s oy

I VIMAR SEGUROS Y REASEG. . MV SKY REEFER

Congress’ most recent allempt o respond to this
problem. By its terms, it invalidaté® any clause in &
bill of lading “relieving” or “lesf@éning” the “liability™ of
the carrier for negligence, fault of dereliction of duty

When one reads the stat@itory language in light of the
policies behind COGSAS ensetment, it is perfectly clear
that w foreign forum-.gklettion or arbitration clause
“relieves” or “lessems® the carrier's liability. The trans-
action costs associnted with an arbitration in Japan will
vbviously exceéd the potential recovery in a great many
cargo disputes. Ws a practical matter, therefore, in such
A cose notmaetier how clear the carrier’s formal legal
liabilily" may be, it would make no sense for the con-
signed onjfs subrogee to enforee that liability. It seems
loagitetlhial o contractual provision that entirely protects
the_shipper from being held lisble for anything ghould
hihvonsirued either to have “lessened” Its liability or to
Wnve “relieved” it of linbility.

Even if the value of the shipper's claim is large
enongh to justify litigation in Asin," contractual provi-
glons that impose unnecessary and unressonable costs on
the congignee will inevitably lessen its net recovery If,
ns under the Court's reasoning, such provisions do nolt

the Unitod States, Obvisasly the individusl shipper has po oppariu-
hily Le repudiate Wie document ngreed apon by Lhe irade, even il he
bos sriunlly esemined & and sl is twenty-eight lengthy pare-
Eraplis, of wideh ihis claise s Mo, 8 This lack of eguslity of
barguining power hos long been recognived i our law; and stipuls-
tions far unreasonable sxsemption of the corrier have nat been
ollowed 1o stand,  lence so definite & relinguishment of whal the
lnw gives the eargo s is foand here can hardly be found rossonable
withoul direet mutherizstion of law,” (Citatlons omitted )

"The majorily’s rensoning |» mot, of course, limited Lo forelgn fora
aF becesalble as Tokye A carvier who truly wished to relieve itsell
of linbility might select an ouipost In Antarctica ms the setting for
erbltration ef all claims, Undsr the Caurt's ressoning, such i clause
presumably would e enforcealie

United States
Page 49 of 69
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affect the carrier's legal liability, it would appear to be
permissible to require the consignee to pay the costs of
the arbitration, or perhaps the travel expenses and lees
of the expert witnesses, interpreters, and lawyers
employed by both parties. Judge Friendly and the many
other wise judges who shared his opinion were surely
correct in concluding that Congress could not have
intended such a perverse reading of the statutory text.

More is at stake here than the allocation of rights and
duties between shippers and carriers. A bill of lading,
besides being a contract of carriage, is a negotiable
instrument that controls possession of the goods being
shipped. Accordingly, the bill of lading can be sold,
traded, or used to obtain credit as though the bill were
the cargo itsell. Disuniformity in the interpretation of

bills of lading will impair their nagotiability. See Union |
Ins. Soe. of Canton, Ltd. v § 8 Elikon, 642 F. 2d, ot |
723, Gilmore & Black, Law of Admiralty 146-147/13d
ed. 1976). Thus, il the security interests in some, 3

of lading are enforceable only through the courts of
Japan, while others may be enforceable only\in“#fech-
tenstein, the negotiability of bills of lading will suffer
from the uncertainty COGSA recognifes that this
negotiability depends in parl ugop “the flinancial
community's capacity to rely on the edfgfeeability, in an
accessible forum, of the bills' térmeay Today's decision
destroys that capacity N

The Court’s reliance on its\Begision in Carnival Cruise
Lines, Ine. v. Shute, 499 W8, 535 (1991), is misplaced.
That case held that g{?tit forum selection clause in
a passenger ticket was“enforceable. As no carriage of
goods was at iss 8A did not apply to the parties’
dispute. Accordingly, the enforceability of the ticket's
terms did not implicate the commercial interests in
uniformity and negoliability that are served by the
statutory regulation of billa of lading. Moreover, the
Carnival Cruise holding is limited to the enforceability

12 VIMAR SEGHNDS Y REASEG. o MV SKY REEFEN
8 S

of domestic foruip=selaction clauses. The Court in that
case pointedly refi to respond to the concern ex-
pressed in my diséént that a wooden application of its
reasoning f vextend its holding to the selection of a
forum ofits of the United States, See id,, at 604.
The wuoden reasoning that the Court adopis loday does
make that extension, but it is surely not compelled by
thie holding in Carnival Cruise."

”:Hh‘ail:l.l. I am simply baffled by the Court's implicit
/suggestion that our interpretation of the Harter Act

Awhich preceded the Hague Rules), and the federal
courts’ consistent interpretation of COGSA sinece Indussa
was decided in 1967, has somehow been unfaithful to
witr international commitiments. See ante, al B-10. The
concerns about invalidating freely negotiated forum
selection clauses thal this Court expressed in The Hre
FECT W Enpﬂfr_r ﬂfll"-.ﬂ'hnn- Ca,, 407 1. 8. 1 11872), linve
ne bearing on the validity of the provisions in bills of
lading that are cominonly recognized as contracls of
adhesion.  Unr international obligations do not require
s o enfirce o confractual term that was not freely
negotinted by the parties, Much less do they require ns
Lo ignore the clear meaning of COGSA—itsell the prod-
net of internutionnl negotiations—which forbids enforce-

T is it canpelled by logic. It is true thal some dameslic fora
are more distant than sone lowign fore—a clijzen of Maine may
have less Ureilde arhiirating in Canads than In Arizenn,  Bot that
ia no rensen lo eschew any distinction between foreign and domeatic
fors. 1T it is to ndhere (o Cormival Cruise and yel avoid an oulra-
geous resull, the Coart must draw & line somewhere.  The moat
senslble lime, b seema 1o me, la &t ihe United Simies border
Transaction costa generally, though not slways, increase when that
line Is erossed Poassports ususlly must be oblained, languags
barriers often present themsslves, and distances are usually greater
when litiganta ore forced in cross thai boandary. 1 UmitethStates

Cruise wna wrongly decided; but adherence ia “"Mgﬂ 81‘69

rase does mol redqiire the resull Lhe majorily rese

ZE9T
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ment of clauses lessening the co. Jder's linwaity.  Inde
discussing The Hremen's impact on COGSA, Professor
Black observed:

“[1}t is hard lo see how it can be looked on as other
than o ‘lessening' of the earrier’s lishility under
COGSA to remit the bill of lading holder to a dis-
tant foreign court. It is quile true that the diffi-
culty imposed would vary with circumstances; Can-
ada is not Pakistan. Bul there is always some pal-
pable ‘lessening,’ for il the choice-of-forum clause is
ever enforced, the result must be to dismiss the
litigant out of the United States court he has chosen
io sue in., On most moderate-sized claima, remis-
gion Lo the foreign forum is a practical immunization
of the carrier from lisbility® Black, 6 Vand. J.
Transnat'] L., at 368-369.

The majorily points te several foreign statutes, passed
by other signalories to the Hague Hules, that make
foreign lorum-selection clauses dnenforceable in the
courts of those countries. See antfe, at 8. The majority
assumes (without citing any evidence) that these sist-
utes were passed in order to depart from the Hague
Rules, and that COGSA, our Nation's ensctment of the
Hague Rules, should therefore be read to mean some-
thing different from these statutes. 1 think the opposite
conclusion is ot least as plausible: these foreign nations
believed non-enforcement of foreign forum selectiom
clauses wae consistent with their international oblige-
tions, and they passed these statutes to make that
explicit. Il anyithing, then, these stalutes ds;p&natralu
that several foreign countries agree that thevUnited
Stmtes courts’ consistent interpretation, of ‘EDCIEA. does
not contravene our mutual treaty oblipations. Moreover,
because Congress is presumed to the law, Cannan
v. University of Chicago, 441 U. Q.E;I‘E 696-689 (1979),
it has been justified in nnum sed on.the courts'

IE VIMAIR HEAGLIIES % Hbsiiras. 0 hies Qe snoesns s

ul.  srm intes pretation n*{]ﬂ.."iﬁ. prier to today, thal no
specific statute such as Australia’s or South Africa's was
necessary to invalidate floreign forum selection and
arbitration clavses. The ﬂ'llll’ﬂ?. of these foreign
statules, then, proves m:-thingr;lth
e

Lurking in the buchgrﬂuné of the Court's decision
today is another possible réagon [or holding, despite the
clear meaning n:rH" nd decades of precedent, that
a foreign arhitrati@incleuse does not lessen liability. It
may be that the Coust does violence to COGSA in order
I ovoid o péteeived conflict with another foderal siat-
ile, the Foderab Arhitrotion Acl (FAA)L B L. 8 C. Bl ot
T HBHH"E’} and Supp. V). The FAA requires that
i muﬂﬁmlfmh arbitration clauses in controcts—including
thg=e\ Peefuiring arbitration in foreign countries—the
thfe way they would enforee any other contraclual
Whise. See, c.g., Yolt Information Sciences, Inc. w
Nward of Trustecs of Leland Stanford Junior L"mu , 480
1), 5 468, 478 (1989, This stalule was designed tn
overturn the traditional commmon-law hostility to arbitra-
tiwn clauses.  Sce Mastrobuonos v, Shearson  Lehman
Hwtton, Ine, 14 U, 5, 11085} (slip op., at 3);
Allivdd - Araee Tirminix ox. © 'u' Dnbmn Bl3 L. B ___
119851 tslip op., at 44 According to the Court of .ﬁp
peals, reading CO0GSA to invalidate foreign arbitration
clanses would confliet directly with the terms and policy
il The FAM.

"The majorily's purzling reference o the United Mations Conven-
tion on the Hecognition and Enforcement of Foreign Arbitral
Awards, ande, si 10, strikes me as irelevant  Nothing In ihat
trealy even remolely suggests am kntent 6 enferce arhitration
clouses that constitute s “lessening” of liakility under COGSA or Uhe
INapie Hulss

pas
o

L
United States
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Unfortunately, in adopting a contrary reading to avoid
this conflict, the Court has today deprived COGSA §3(8)
of much of its force. Iis narrow reading of “lessening
[of] liability® excludes more than arbitration; it appar-
ently covers only formal, legal liability. See supra, at
8-11. Although 1 agree with the Court that it is impor-
tant to read potentially conflicting statutes so as to give
e¢ffect to both wherever possible, | think the majority has
ignored a much less damaging way to harmonize COGSA
with the FAA.

Section 2 of the FAA reads:

"A wrilten provision in any maritime trapssction
. . . to settle by arbitration a controversy thereafter
arising out of such contract ... shall be valid,
irrevocable, and enforceable, save upon such grounds
ns exist at law or in equity for the revocation ol noy
contract.” 9 U. 8. C. §2

This language plainly intends to place arbitration/'clauses
upon the same footing as all other contrattual clauses.
Thus, like any clause, an arbitration.cleusé is enforce-
able, “save upon such grounds™ as\would suffice to
invalidate any other, non-arbitration clause. The FAA
thereby fulfills its policy of jetbietuifig the prior regime
of hostility to arbitration. Eik#“any other contractual
clause, then, an arbitrabion ‘clause may be invalid
without wviolating the E.M.ﬂ. for example, it is procured
through fraud or forgery) there is mutual mistake or
impossibility; theprovision is unconscionable; or, as in
this case, the derms ol the clause are illegal under a
separate fi ILItntuu which does not evidence a
hostility to arbltration. Neither the tering nor the
policies of the FAA would be thwarted if the Court were
to hold today that a foreign arbitration elause in o bill
of lading “lessena liability" under COGSA. COGSA does
not single out arbitration clausea for disfavored treal-
ment; it invalidates any clouse that lessens the carrier's

18 VIMAR SECUADS Y REASEG. v. M/V SKY REEFER

liability., Mlegality under COGSA is therefore an

inde et ground “for the revocation of any contract,”
under [ §2. There is no conflict between the two
federal statutes.

ﬁ#fﬁnﬂtnm of this construction becomes even more
apparent when one considers the policies of the two

\statutes. COGSA seeks to ameliorate the inequality in

bargaining power that comes from a particular form of
adheslon contract. The FAA seeks to ensure enforce-
ment of freely-negotiated agreements to arbitrate. Valt,
489 U. 8., at 478-479. As | have discussed, supra, at
2, 9-10, foreign arbitration clauses in bills of lading are
not freely-negotiated. COGSA's policy is thus directly
served by maoking these clauses illegal; and the FAA's
policy is nol disserved thereby. In contrast, allowing

such adhesionary clauses to stand serves the goals of
neither statute

v

The Court’s decision in this case is an excellent exam-
ple of overzealous formalism. By eschewing a common-
sense reading ol “leasening |of] liability,” the Court has
drained those words of much of their potency The
result compounds, rather than contains, the Court's
unfortunate mistake in the Carmival Cruise case.

I respectfully dissent.

United States
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VIMAR SEGURDS ¥ REASEGUROS, 5. A., PETITIONER v. MV SKY
REEFER. HER ENGINES, ETC., ET AL,

VIMAR SEGUROS ¥ REASEGUROS, S, A. v. MV 5KY REEFER ET AL.

Mo, 94623
SUPREME COURT OF THE UNITED STATES O
115 5, Ct. 2322 1995 U.5. LEXIS 4067; 132 L. Ed. 2d 462; 63 Q~
USL.W, 4617; 1995 AMC 1ET7: 95 Cal. Daily Op. Service
463%; 935 Dailv Journal DAE T932; 9 Flo. Law W._ Fed. 5 200

March 20, 1995, Argued
Jupe |9, 1995, Decided

NOTICE: [*1] %
The LEXIS pagination of this document is subject to change pen %ﬂ:ﬁ
the final published version.

PRIOR HISTORY: ON WRIT OF CERTIORARI TO STATES COURT OF APFEALS FOR
THE FIRST CIRCLIT.

DISPOSITION: 29 F.3d 727, affirmed and rem

SYLLABLUS:
After n Mew York fruit distributor's progdi d-nlg:dmtrmsitﬁ'mh'lnmtm

mpnndmﬂmﬂulhemndml form
istt rbr its Moroccan supplier. Respondents

mum:lmm:.r:htmlm i eompel arbitration in Tokyo under the bill of

Iading’s fioreign arbitrasiog Sladse and the Federal Arbitration Act (FAA). The

sl th H:mmmm costs of proceeding in Japan would "lessen
mthe sense that COGEA prohibits, However, the court certified
eflpcitory appeal its ruling to compel wrbitration, stating that the
ralli question of law was “whether [ @ 3(E]] nullifies an arbitration

prtained in a bill of lading governed by COGSA. " In affirming the order
to arbitrate, the First Circuit expressed grave doubt whether o foreign
arbitration clause lessened liability under (@ 3(8), but assumed the clause was
invalid under COGSA and resolved the conflict between the stntuies m the FAA's
fvor.

Held: COGSA does not nullify foreign arbitration clouses contained in maritime
bills of lading. Pp. 4-13.

{2) Examined with care, (@ 3(B) does not support petitioner’s argument that a
foreign arbitration clouse lessens COGSA liability by increasing the transaction
costs of obtaining relief. Becauss it requires that the "liobility"™ that may

United States
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nod be "lessened”™ "arise from . . . filure in the duties or obligations

provided in this section,” @ 3(B) is concerned with the liability imposed

elsewhere in @ 3, [*3] which defines that liability by explicit obligations

and procedures designed to cormest ceraim abuses by carmiers, but does not

address the separate question of the particular forum or other procedurnl

enforcement mechanisms. Petitioner's contrary reading of @ 3(8) is undermined by

Corniwal Cruise Lines, Inc. v. Shute, 499 1.5, 585, 595-996, 113 L. BEd. 3d 622,

111 5. Cr. 15322, whereas the Court's reading finds support in the goals of the

so-called Hague Rules, the international convention on which COGSA is modeled, 0
and in the pertinent decisions and stanes of other nations, It would be out of Q~
kzeping with such goals and with contemporary principles of intermational comity

and commercial praciice to mterpret COGSA to disparage the authority or O
competence of intermational forums for dispute resolution. The inony of .
petitioner's argument m favor of such an interpretation is heightened by the

fact that the forun here ks arbitration, for the FAA is also ased in part on an O

international convention. For the United States to be able to gain the benefits \

of international accords, its courts must not construe COGSA to nullify forei

arbitration clauses because of inconvenience to the [*4] plaintiff or

msular distrast of the ability of foreign arfitrators fo apply the law. Pp

a-14.

(b) Also rejected is petitioner's argument that the arbitration Id
not be enforced because there is no guarantee foreign arbitrators will apply
COGSA, According 1o petitioner, the arbitrators will foll @ panese Hague

Rules, which significantly lessen respondents’ liabiling by previding carriers

feyedores hired by the
pndelerabie the carmier's obligation to
m‘q:rhrndmfulhﬂwﬂicguudamﬂ hever the merits of this

rreT becawss at this

interlocutory stage, it is not establ mw the arbitrators will apply
ive dimipi protection as & result, The District
and will have the opportunity at
that the legitimate interest in the

Pp. 11-13.

() In light of the I’m@ relevant provisions of COGSA and the FAA are

i v be given [*5] full effect. It is therefore

3 further question whether the FAA would override COGSA
were CDG ted otherwise. P. [3.

: KENNEDY, J., delivered the opinion of the Court, in which REHNQUIST, C.
1, mnd SCALIA, SOUTER, THOMAS, and GINSBURG, 11, joined. OFCONNOR, 1, filed
an opinion concurring in the judgment. STEVENS, 1., filed a dissenting opinion.
BREYER, 1., took no part in the consideration or decision of the case,

OPINIONBY: KENMEDY
DOPINION: JUSTICE KENNEDY deliversd the apinion of the Court.

This case réquires us o interpret the Carriage of Goods by Sea Act (COGSA),
46 US.C. App. (@ 1300 et seq., as it relates to a contract containing a clause
requiring arbitration in a foreign country. The question is whether & foreign

United States
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arbitration clouse in a bill of lading is invalid under COGSA because it lessens
liability in the sense that COGSA prohibits. Our holding that CODGSA does not
forbid selection of the foreign forum makes it unnecessary to resolve the
further question whether the Federal Arbitration Act (FAA), 9 US.C.@ | et
[*6] seq. (1988 ed. and Supp. V). would override COGSA were it interpreted
otherwise. In our view, the relevant provisions of COGSA and the FAA are in
accord, not in conflct.

| 2(9
The coniract af issue in this case i3 a standard form bill of lading to O

evidence the purchase of a shipload of Morocean oranges and lemons. The

pisrchaser was Bacchus Associates (Bacchus), o New York parnership that

distributes fruit at wholesale throughout the Northeastern United States. %’
Bacchus dealt with Galaxie Megoce, 5. A, (Galaxie), s Moroccan fruit supplier.

Bacchus contracted with Galaxie 10 purchase the shipload of fruit and chartered

a ship to transport it from Morocco to Massachuseits, Th:ihl]:m:lh:!-'l-'\’

Reefer, a refrigerated carpo ship owned by M. H. Maritima, 5. A., a Pan
company, ind time-chartered to Michiro Gyogyo Kaisha, Lid., a Ja
Stevedores hired by Galaxie loaded ond stowed the cargo. As is
these types of transactions, when it received the carpo from Galay
carrier jasued a form bill of lading to Galaxie as shipper and cofsisn

Among the rights and responsibilities set out in ill 37 |lading were
arbitration and choice-of-law clauses. Clause 3, Governing Law and
Arbitration,” provided:

"1} The contract evidenced by or :@mﬂmﬂlllnfhdmgshl]lh:
poverned by the Inpanese lnw. s

"{2} Any dispule arising
arbiration in Tokyo by
Japan Shipping
amendment thereto,
binding on both i

Maritime Arbiration Commission (TOMAC) of The
in sccordance with the rules of TOMAC and sny
given by the arbitrators shall be finnl and

When the hatches were opened for dischasge i Massachusetts, Bacchus
discov thousands of boxes of oranges had shifted in the cargo hobds,

i er & | million damages. Bacchus received § 733,442 .90 compensation
%ﬂvhﬂﬂmy Reaseguros (Vimar Seguros), Bacchus' marine
Carg that became subrogated pro tanto to Becchus' rights. Petitioner
and Bacchus then brought suit against Maritima in personem and MV Sky Reefer in
rem i the District Court for the District of [*8)] Massachusetis under the
bill of lading. These defendants, respondents here, moved to stay the action and
compel arbitration in Tokyo under clause 3 of the bill of ading and @ 3 of the
FAA, which requires courts to stay proceedings and enforce arbitration
agreements coversd by the Act Petitioner and Bacchus opposed the motion,
arguing the arbitration clause was unenforceable under the FAA both because it
was & contract of adhesion and because it violated COGSA (@ 3{8), The premise of
the latter argument was that the inconvenience and costs of proceeding in Japan
wiould "lessen . . . lability” as those terms are used in COGS AL
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The District Court rejected the adhesion argument, observing that Congress
defined the arbitration agreements enforceable undar the FAA o include maritime
bills of lading, 9 U.S.C. i@ 1. and that petitioner was a sophisticated party
familiar with the negotiation of maritime shipping transactions. It also
rejected the orgument that requiring the parties to submit to arbitation wold
lessen respondents’ linbility under COGSA (@ 3(8). The court granted the maotion
io stay judicial proceedings and o compel arbitration; it retained [*9]

Jjurisdiction pending arbitration; and ot pefitioner’s request, it cerntified for

interlocutory appeal under 28 U.S.C. @ 1292(b) its ruling to compel arbitration, 0
stafing that the controlling question of law was “whether [COGSA (@ 3(8)]

nullifies gn arbitration clagse contained in & bill of lading governed by

COGSAL" Pet, for Cert, 300 O

Although it expressed grave doubt whether a forsign arbitration clause lessened
linbility under COGSA & 3(8), 29 F.3d at 730, the Court of Appeals assumed
clause was invalid under COGSA and resolved the conflict between the statu
favor of the FAA, which it considered to be the later enacted and more speci
stntuie, id., at 731-733. We granted certiorari, 513 U5 {1993), to
a Circuit split on the enforceability of foreign arbitration clauses in
bills of lading, Compare the case below (enforcing foreign arbi

The First Circuft afficmed the order to arbitrate. 29 F.3d 727 (1904). % N

assuming arguendo it viclated COGSA), with State Establish gricubural
Product Trading v. M/V Wesermunde, 838 F.2d 1576 [*1( 1) {declining to
ml’m:e ﬁ:nl-gn arbitration close bcc:m.ue that would vio JGSA), cert

i %

The parties devote much of their argumpent ¥ the question whether COGSA or
the FAA has priority. "When two siatytes arccapable of co-existence,” however,
*it is the duty of the courts, absent 2 »d congressional

intention to the contrary, to reg T uﬂ'rntm'!'-'lurlnnv Mn.n::lrt.-l-l?
LI.5. 535, 551 41 L. Ed. 2d '

lWS.ELHH{tEH]L T m:nufhuunluscms.ﬁhyimmm
nullifies o foreign arbigraisbn clause, and we choose o address that isswe
rather than ass jetion arguendo, as the Court of Appeals did. We
consider the tw is made by petitioner. The first is that a foreign

COGSA liability by mcreasing the transaction costs
" The second is that there is & risk foreizn arbitrators will

A

The leading case for invalidation of a foreign forum selection clause is the
[*11] opinion of the Court of Appeals for the Second Circuit in Indussa Corp.
v. 5. 5. Ranborg, 377 F.2d 200 (1967} {en banc). The court there found that
COGSA invalidoted a clouse designating a foreign judicial forum because it "puts
‘s high hurdle' in the way of enforcing liability, and thus is an effective
means for carriers o secure settlements lower than if cargo [owners] could sue
in a convenient forum,” k., at 203 (citation omitted), The court ohserved
"there could be no assurance that [the foreign court] would apply [COGSA] in the
same way as would an American tribunal subject to the uniform control of the
Supreme Court,” id., ar 203-204. Following Indussa, the Courts of Appeals
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without exception have invalidated foreign forum selection clauses under @ 3(8).
See Union Ins. Soc, of Canton, Ltd, v, 5, 5. Elikon, 642 F.2d 721, 723-725 (CA4
1981}, Conklin & Garred, Led v, MV Finnrose, 826 F.2d 1441, 1443-1444 (CAS
[987); see also G, Gilmore & C. Black, Law of Admiralty 145146, n. 23 (2d ed,
1975} (approving [*12] Indussa rule). As foreign arbitration claswses are but

a subset of foreign forum selection clauses in general, Scherk v, Alberio-Culver
Co., 417 U.5. 506, 519, 41 L. Ed. 24 270, 94 §, Cr. 2449 (1974), the Indussa

holding has been extended to foretgn arbitration clauses as well. Ses State

Establishment for Agricultural Product Trading, supra, at 1580-1581; of. Vimar O
Seguros v Reaseguros, supra, at 730 (assuming arguendo Indussa applies). The

logic of that extension would be quite defensible, but we cannot endorse the

reasoning or the conclusion of the Indussa rule iself, O

L 4

The determinative provision in COGSA, examined with care, does not support
the arguments advanced first in [ndussa and now by the petitioner, Section 3(8) O
of COGSA provides as follows: \

carrier o the ship from lability for loss or damage to or in connection

the goods, arising from negligence, fault, or failure in the duties or
obligations provided in this section, or lessening such lability issan
n:pmvidndhlhhdupi:r,shn.illh:mllmdwidmdufm:ﬂ'é 13]

46 US.C. App. @ 1303(8),

ligations provided
of the specific
question of the
is that between

"Any clause, covenant, or agreement in a contract of carriage relieving the &
I$

The liabdlity that may not be lessened is *linkility for
arixing from negligence, fault, or failure in the duti

in this section.” The statute thus addresses the i
linbility imposed by the Act, without
means and costs of enforcing that liabili

explicit statutory guarantees and the or enforcing them, between
applicable liability principles and which they are to be
vindicated.

The fiability imposed o under COGSA (@ 3 is defined by explicit
gitandards of condusct, igned to correct specific abuses by curriers,
In the 19th century i alent practice for common carriers (o insert
clmazes in hills of ing themselves from liability for damage or
loss, limiting in which plaintiffs had to present their notice of

claim or brin and capping any damages awards per package. See 24 M.
Sturley, on Admiralty & 11, pp. 2-2 to 2-3 {1995); 2 T. Schoenbaum,

Adm Maritime Law (@ 10-13 (2d ed. 1994); [*14] Yancey, The Carriage
af ague, COGSA, Vishy, and Hamburg, 57 Tulane L. Rev, 1238, 1239-1240

{ 1983 Thus, (@ 3, entitled “Responsibilities and linbilities of carrier and
ship,” requires that the carrier "exercise due diligence to . . . make the ship
seaworthy" and "properly man, equip, and supply the ship" before and at the
beginning of the voyoge, [@ 3(1), "properly and caretully lond, handle, stow,
carry, keep, care for, and discharge the goods carried,” @ 3(2), and issue a
bill of lading with specified eontents, (@ 3(3). 46 US.C. App. @ 1303 (1}, (2),
and (3}, Section 3{6) allows the cargo owner to provide notice of loss or damage
within three dovs and to bring suit within one vear. These are the substantive
obligations and particular procedures that (@ 3{8) prohibits a carrier from
altering to its advantage in & bill of Inding. Mothing in this section, however,
suggests that the statute prevents the parties from agreeing to enforee these
ohligations in a particular forum. By its terms, it establishes cermin duties
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ond obligations, separate and apart from the mechanisms for their enforcement.

Petitioner’s contrary [*15] reading of @@ 3(8) is undermined by the Court's
construction of a similar statutory provision in Carnival Cruise Lines, Ing, v
Shute, 499 L1S. 585, 113 L. Ed. 2d 622, 111 5. Cr. [522 {1991} There a number
of Washington resadents argued that a Florida forum selection clause contamed
in & cruise ticket should not be enforced because the expense and inconvenience

of lifgation in Florida would "canse pluintffs unreasonable hardship in

asserting their rights,” id., &1 396, and therefore “lessen, weaken, or avoid Q
thee mght of any claimant to a wrial by court of competent jurisdiction on the

question of FHability for . . . loss or injury, or the measure of damages

therefior™ in violation of the Limitation of Viessel Owner's Linbility Act, 499 O

“does not purport to limit petitioner's liability for negligence,” id., st
£06.597, and enforced the ngreement over the dissent's argument, based in part
on the [ndussa line of cnses, that the cost and inconvenience of traveling &\

LS. ot 595-596 (quoting 46 U.5.C. App. @ 183c). We obscrved that the clouse s .

thousands [*16] of miles “lessens or weakens [plaineifs’] ability w
recover.” 499 U5, a1 603 (STEVENS, 1, dissenting).

[f the question whether a provision lessens linbility werns %
L'l:f:l'mr::nulhunnmmdlm;mﬁ:m:lm::-nﬂw:u:‘g«uuwn-:f\h:lﬁII no
principled basis for distinguishing national from foreizn arbitradiar

Even ifl it were reasonable to resd i@ 3(8) 1o make a distinctjon Y mtrlv:!
firme, airfare, and hotels bills, these factors are not sus

and eaforeeshle diainetion berween domestic and fogeign faptms m.

Vancouver, It would be unwieldy snd
statute 1o requiire cours 1o proceed case
to particular plamtiffs in light of their
the relative burden on the carrier.

¥ the terms or policy of the
to tally the costs and burdens
the size of their claims, and

Owir reading of " Iruming iliny” 1o exclude increases in the
iti nds support in the goals of the Brussels
*17] of Certain Rules Relating to Bills of

Lading, 51 Stat. 233 Rules), on which COGSA is modeled. Sixty-six
countries, incl 1:11: nited States and Japan, are now parties to the
Convention, of State, Oifice of the Legal Adviser, Treaties in
Force: A Lt es and Oither International Agreements of the United

lmumr_!,r 1, 1994, p, 367 (June 1994), and it appears that none
its enactment of (@ 3(8) of the Hague Rules to prohibit foreign
tion clauses, see Sturley, International Uniform Laws in National
The Influence of Domestic Law |n Conflicts of Interpremtion, 27 Va, 1.
Int'l L. 729, 7T76-T96 { | 987). The English courts long ago rejected the reasoning
later adopted by the Indussa court. See Maharani Woollen Mills Co. v, Anchor
Line, [1927] 29 Lloyd's List L, Rep, 189 (C, A.) (Serutton, L. L) ("The

liability of the carrier appears (o me 1o remain exactly the same under the
clause. The only difference is o question of procedure—where shall the law be
enforced?—and | do not read any clause ns to procedure os lessening

liability ™). And other countries that do not [*18] recognize foreign forum
selection clauses rely on specific provisions to that effect in their domestic
versions of the Hague Rules, ses, e.g., Sea-Camiage of Goods Act 1924, (@ %2}
{Australin); Carriage of Goods by Sea Act, Mo, 1 of 1986, (@ 3 (South Africa). In
light of the fact that COGSA is the culmination of a multilateral effort “to
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extablish uniform ocean bills of lading o govern the rights and lisbilities of
carriers and shippers inter se in international trade,” Robert C. Herd & Co. v,
Krawill Machinery Corp., 359 U5, 297, 301, 3 L. Ed. 2d 830, 79 5. Ct. 766
(1959}, we decline to interpret our version of the Hague Rules in a manmner
comtrary o every other nation (o hove addressed this ssoe. See Sturley, supra,
at 736 (conflicts i the interpretation of the Hague Rules not only destroy
aesthetic symmetry in the intemational legal order but impose real costs on the

commaercial system the Rules govern). 0
It would also be out of keeping with the objects of the Convention for the

courts of this country 1o interpret COGSA to disparage the authority or

competence of intemational forums for dispute resolution. Petitioner’s O

the Hague Rules, and its reliance on this aspect of Indussa, supra, must give
way o contemporary principles of international comity and commercial practice.
As the Court observed in The Bremen v. Zapata Off-Shore Ca,, 407 U5, 1, 3-&\
Ed. 2d 513, 92 5. Cr. 1907 {1972}, when it enforced a foreign forum se

clause, the historical judicial resistance o foreign forum selection clauses

“has little place in an era when . . . businesses once essentinlly local
aperate in world markets." [d,, at 12, "The expansion of Amencan
industry will hardly be encouraged,” we explained, "if, notwi
CORMTBCLS, We insist on & parochial concept that all disputes mus

skepticism over the ability of foreign  [*19] arbirwtors to apply COGSA or s .

Soler Chrysler-Plymouth, Inc., 473 LS. 614, 638, | %4
3345 (| 985) (if international arbitral institutions "are /& central place

in the infermational legal order, notional courts wilkn
old judicial hostility to arbitration,' and also the and
understandable [*20] wnwillingness to i
under domestic law to a foreign or i tribunal™) (citation amitted];
Scherk v, Alberto-Culver Co, 417 U5, i
courts of one country o enforce an,j | arbitration agreement”™ would
frustrate “the orderlineds and ity essential 1o any international
business transaction™); see i, Arbitration of Privale Angtrust
Claims in International T dy in the Subordination of Mational

Interests to the Id Market, 1BM. Y, UL 1, Int'l Law & Politics
Jﬂ,-ﬂ-!‘lilﬂﬁﬁm

That the i arbitration only heightens the irony of petitioner's
AA {5 also based in part on an international convention, 9

seq. (codifving the Uinited Mations Convention on the Recognition
of Foreign Arbitral Awards, June 10, 1954, [1970] 21 US. T.
A_S No. 6997, intended "to encournge the recognition and

t of commercial arbitration agreements in international contracts and
to unify the standords by which agreements to orbitrate [*21] are observed

and arbitral awards are enforced in the signatory countries," Scherk, supro, at
520, o, 13, The FAA requires enforcement of arbitration agreements in contrcts
that involve intersiate commerce, see Allied-Bruce Termimix Cos. . Dobson. 513
LS, (1993), and in maritime transactions, including bills of lading, see @
U.S.C. @ 1, 2, 201, 202, where there is no independent basis in law or equity
for revocation, Cf. Camival Cruise Lines, 499 LLS. at 595 ("lorum-selection
clauses contained in form passage contracts are subject to judicial scrutiny for
fundamental Fairness") If the United States is to be able to gain the benefits

of intermational accords and have & role as a trusted parmer in muaktilooeral
endeavors, its courts should be most cautious before interpreting its domestic
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legislation in sech monner as to violale intermational agreements. That concem
counsels agninst construing COGSA 1o nullify foreign arbitration clauses because
of inconvenience to the plaintiff or insular distrust of the ability of foreign
arbitrators to apply the law.

B

Petitioner's second argument against [*22] enforcement of the Japanese
arbitration clause is that there is no guarantee foreign arbitrators will spply O
COGSA, This objection raises a concern of substance. The central guarantee of (@

3(8) is that the terms of & bill of lading may not relieve the carrier of the

obligations or diminish the legal duties specified by the Act, The relevant O
question, therefore, is whether the substantive law to be applied will reduce .

the carrier's obligations to the cargo owner below what COGSA guarantees. See %

Mitsubishi Motors, supra, &t 637, n. 19, O

Petitioner arues that the arbitrators will follow the Japaness Hague M]m/Q
which, petitioner contends, lessen respondents” liabiliny in a1 [=ast ane
significant respect. The Japanese version of the Hague Roles, it is

provides the carrier with ud:fmmhudnumemwmlumu@
stevedores hired by the shipper, Galaxie, see App. 112, Amicle 31,

liable "when he or the persons employed by him" fail 1o take . while
COGSA, according to petitioner, makes nondelegable the bllgn.:hm to
"properly and carefully . . . stow . . . the goods carried.” & 32}, 46
US.C. App. @ 1303 [*23] (2); see Associated Corp, v. M/V
Arktis Sky, 978 F.2d 47, 30 (CA2 1992). But ﬂ%@ 42N, 46 US.C. @
1304421} {"Meither the carrier nor the ship lhnﬁEepwuth for lozs or
damage arising or resulting from . . . oct or of the shipper or ownes

of the goods, his agent or representative [d 38, 46 U.5.C, App. (@

Lizbility "otherwise than as
A Carrier's Duty to Load and Stow

1303(8) (agreement may not reliewve
provided in this chapter™); He
Cargo Is Nondelegable, or s It}
Arktis Sky, |18 Tulane Mar.

Whatever the merits er's comparafive reading of COGSA and its

Japanese is premature. At this interlocutory stage it is

not estnblished witge |awthe arbitrators will apply to petitioner's claims or

that petitio ve diminished profection as g result. The arbitrators
may conc COOSA applies of its own force or that lapanese law does not
apply &:ﬂﬂhﬂ clause of the bill of ladng, [*24] COGSA

C seck only 1o enforce the arbitration agreement. The

di has refained jurisdiction over the case and “will have the

af the award-enforcement stage 10 ensure that the legitimate
interest in the enforcement of the . . . laws has been addressed.” Mitsubishi
Maotors, 473 ULS. at 638; <f. | Restatement {Third) of Foreign Relations Law of
the United States (@) 482(2)(d) {1986) ("A court in the United States need not
recognize o judement of the court of a foreign state If . . . the judgment
itself, is repugnant to the public policy of the United States"). Were there no
subsequent opportunity for review and were we persunded that "the
choice-of-forum and chobce-of-law clsuses operated in tndem as a prospective
waiver of a party's right to pursue statutory remedies . . ., we would have
little hesitation in condemning the agreement as against public policy.”
Mitsubishi Motors, supra, at 637, n. 19, Cf. Knott v. Botany Mills, 179 U.5. 69,
45 L. Ed. 90, 21 5. Ct, 30 (1900} (nullifving choice-of-law provision under
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the Harter Act, the statutory precussor o COGSA, where British law would give
effect [*25] to provision in bill of lading that purported to exempt carrier

frem liability for damage to goods caused by carrier's negligence in leading and
stowage of cargo); The Hollandia, [ 1983] A. C. 565, 574-373 (H. L. 1982) (noting
choice of forum clause "does not ex facie offend against article [11, paragraph

B, but holding clause unenforceable where “the foreign court chosen as the
exclusive forum would apply a domestic substantive law which would result in

limiting the currier's lability to a sum lower than that to which he would be

entitled if [English COGSA] applied™). Under the circumstances. of this case, @
howewver, the First Circuit was correct to reserve judgment on the choikce-of-kaw

question, 29 F.3d &t 729, n. 3, as it must be decided in the first instance by

the arbitrator, of. Mitsubishi Motors, supra, at 837, n. 19, As the District O

might apply Japanese law which, depending on ﬂtprupwcunm‘u:ﬂm of COGSA,
might reduce respondents’ legal obligations, does not in and of itself lessen
limbility under COGSA @ 3(8).

Court has retained jurisdiction, mere speculation that the foreign erbitrators E .

Because we hold that foreign arbitration  [*26] clauses in bills of
are not invalid under COGSA in all circumstances, both the FAA md
given full effect. The judgment of the Court of Appeals is affirm
case is remanded for further proceedings consistent with this ﬂ'p

It is 30 ordered.

JUSTICE BREYER wok no part in the mmlhmt@@:m of this case.

CONCURBY: O'CONNOR %

CONCUR: JUSTICE O'CONNOR, in the judpment.

| agree with what 1 understand 1o o basic points made in the Court's
opinion. First, [ agree that the f the Camiage of Goods by Sea Act
(COGSA), 46 US.C. App. seq.. and our decision in Carmival Cruise

13 L Ed 2d 622, 111 5. Ct. 1522 (1991},
cost of litigating in o distant forum,
ity within the meaning of COGSA (@ 3(8). Ante, at

Lot 11-13, Those two points suffice to affirm the decision

Because the Court's opinion appears to do more, however, | concur only in the
judgment. Foreign arbitration clauses of the kind presented here do not divest
domestic courts of jurisdiction, unlike true foreign forum selection clauses
suuch o that considered in [ndussa Corp. v. 5. 5. Ranbaorg, 377 F.2d 200 {CA2
1967) {en banc), That difference 15 an important one==it s, after all, what
leads the Court to dismiss much of petitioner's argument as premature=-and we
need not decide woday whether Indussa, insafar os i refied on considerations
other than the incrensed cost of litigating in o distant forum, retains any
vitality in the context of true foreign forum sefection clauses. Accordingly, |
would not, without qualification, reject "the reasoning [and] the conclusion of
the Indussa rule itself,” ante, at 5, nor would | wholeheartedly approve an
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English decision that "long ago rejected the reasoning later adopted by the
ndussa cowrt,” ante, at 8. As the Court notes, “following Indussa, the Courts
of Appeals without [*28] exception have invalidated foreign forum selection
clouses under (@ 3(8),” onte, at 3. | would prefer to disturb that unbroken line
of authority onlv to the extent necessary to decide this case.

DISSENTBY: STEVEMNS

DISSENT: JUSTICE STEVENS, dissenting.

O

The Carrizge of Goods by Sea Act (COGSA), nl enacted in 1936 as a supplement 2
o the 1893 Harter Act, n2 regulates the terms of bille of lading =soed by O
OCEAN CArTiers ransporting cargo o or from ports of the United States. Section E .
3(8B) of COGSA provides:

carrier or the ship from linbility for loss or domage to or in connection with

the goods, arising from negligence. fault, or failure in the duties and
obligarions provided in this section, or lessening such liability otherwi
1 provided in this chapter, shall be null and void and [*29] nt&%;

"Any elause, covenant, or naresment in o contract of carriage relieving the &\

46 U.S.C. App. @ 1303(8).

------------------ F mmntea-----------—-—-—-%

nl 49 Stat, 1207, 46 US.C. App. (@i 1300-13135.

n2 27 Stat, 445, 46 US.C. App. @@ wu-m\b:’

----------------- End Footmotas- e
Petitioners in this case challen Qrﬂ:i]h}' of a foreign
urbitration clause, coupled wi ise-of-foreign-law clause, in a bill of
Iading covering a shipment from Maoroceo to Boston, Massachusetts. The
bill, issued by the -, provides (1) that the transactron shall

be governed by {2) that any dispute arising from the bill

shinll be arbitrated in ante, at 2. Under the construction of COGSA

that has been uni liowed by the Courts of Appeals and endorsed by

schalarly com Yor decades. both of those clauses are unenforceable

st the shi because they "relisve® or "lessen” the liability of the

: ehess, relying almost entirely on a recent case mvolving a

dim selection clawse that was net even covered by COGSA, Camival
Inc. #, Shute, 499 U5, 585, 113 L. Ed 2d 622, 111 5 Cr. 1522

il the Court today unwisely discards seitled lnw and adopts & novel

construction of & 38}

again
CAITEET

In the 15th century it was common practice for ship owners 1o issue bills of
|ading that included [*30] stipulations exempting themselves from liability
for losses occasioned by the negligence of their employees. Because a bill of
lading vwas {and is) o comtract of adhesion, which a shipper must accept or else
find another means to transport his goods, shippers wen2 in oo podition o
bargain around these no-liability classes. Although the English courts enforced
the stipulations, see Compania de Navigacion la Flecha v. Braver, 168 U5
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104, 117-118,42 L. Ed. 398, 18 5. Cr 12 (1897}, citing Peck v. North
Staffordshire Railway, 10 H. L. Cas. 473, 493, 494 ( 1863), this Court concluded,
even prior to the 1593 enactment of the Harter Act, that they were "contrary 1o
public policy, and consequently void.” Liverpool & Great Western Steam Co, v.
Phenix Ins. Co,, 129 U5, 397, 442, 32 L. Ed 788, 9 5, CL 469 (1889). n3 As we
noted in Braver, several District Courts had held that such a stipulation was
invalid even when the bill of lading also contained 8 choice-ol-law clause

providing that "the contract should be governed by the law of England.” 168 LS,

at 118, The question whether such a choice-of-law clause [*31] was iself O
valid remained open in this Court until the Harter Act was passed in 1893, Q~
vvvvvvvvvvvvvvvvv FOOIIOREE: + + + 55 a 4o s bubsnssn O

a3 In support of its holding in Liverpool Steam, the Court observed: % N

*The carrier and his customer do not stand upon a footing of equality. The
individual customer has no real freedom of choice, He cannot afford to hi
stand out, and seek redress in the courts. He prefess rather to aceept any bill

of lading, or to sign any paper, that the carrier presents; and in most
has o alternative bul to do this, or to sbandon his business." II@ #

............... Endme;...............,.s
Section 1 of the Harter Act makes it unlawful for the owner of any

vessel transporting cargo between ports of the Undt foreign ports
to insert in any bill of lading any clause whereby "shall be
relieved from liability for loss or damage arisin igence." n4 In Knost

v. Botany Mills, 179 1.8, 69, 45 L. E4. 90 30 (1900), we were
presented with the guestion whether ition applied [*32] tonbill
of lading comtaining a choice-of-law gl ignating British law as
controlling. The Court held; [*3

“The express provision of f Congress overrides and nullifies the
stipulations of the bill of Jding ™at the carmier shall be exempt from
liability for such negli that the contract shall be govemned by the
lnw of the ship’s flag®id=w 77,

.
e m - == =-FOomolgs- - ====ccmcm e a =

nd ion of the Harter Act provides:

acted by the Senate and House of Representatives of the United

{ America in Congress assembled, That it shall not ke lawfil for the
manger, agent, master, or owner of any vessel ransporting merchondise or
property from or between ports of the United States and foreign ports to insert
inany bill of lading or shipping document any clouse, covenant, or agresment
whereby it. he, or they shall be relieved from liability for loss or damage
arising from negligence, fault, or fablure in proper loading, stowage, custody,
care, or proper delivery of any and all lawful merchandise or property commined
1o its or their charge. Any and all words or clauses of such import inserted in
bills of lading or shipping receipts shall be null and void and of no effect.”
17 Stat. 445, 46 U.5.C. App. (@ 190.
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This section was rendered obsolate by @@ 3(8) of COGSA, a broader prohibition
that invalidates clauses cither "relicving” or "lessening” a carrier's
lisbility. 46 L.S.C. App. @ 1303(8), quoted supra, at 1.

----------------- End FOOMOMEs- -~ ==============

The Coart’s holding that the choice-of-law clause was invalid rested entirely

on the Harter Act's prohibition against relieving the carmier from liakility.

Id., ot 72, Since Knott, courts have consistently understood the Horter Act to 0
create a flat ban on foreign choice-of-law clauses in bills of lading. See,

.., Conklin & Garrett, Lid. ». MU'V Finnross, 826 F2d 1441, 1442-14434 (CAS

[987); Union Ins. Soc. of Canton, Ltd, . 5. 5. Elikon, 642 F.2d 721, 723-725 O

also consistently found such clauses invalid under COGSA, which embodies an even
broader prohibition against clauses "relieving” or "lessening” a carrier’s
liability. Indeed, when & panz| of the Second Circuit [*34] in 1953 \
interpreted COGSA 1o permit 2 foreign choice-of-law clause, Muller v, EM'

American Line Lid., 224 F2d 806, scholars noted that "the case seems i ik

to reconcile with the halding in Knot" nS Eventually agreeing, the en
court unanimousky overruled Muller in 1967. Indussa Corp., 377 F.2

{CA4 1981); Indussa Corp. v. 5. 5. Ranborg, 377 F.2d 200 (CA2 1967). Courts have E N

Black had criticized not only the choic
enforcement of & foreign choice-of-fo

ing in Muller, but also its
. They wrobe:

“The stipulation for suit abroad
because it destroys the sh
it is entirely unrealistic to
'lessening' the |:Ilbl|.lt}'

also o offend Cogsa, most obviousky
inty that Cogsa will be npplied. Further,
an obligation to swe overseas ns not
ser. It puts a hirh hurdle in the way of
[*35] & C. Black, Law of Admiralty 125,

Judge F opinion for the en bane court in [ndussa endorsed this

reasoni dussa, the bill of lading contaimed a provision requiring

di resolved in Morway under Morwegian law. né Judge Friendly first
on the harsh consequence of "requiring an American consignee claiming
in the modest sum of § 2600 to journey some 4200 miles to a court having

a different legal system and employing another language." 377 F.2d at 201, The

decision, however, rested not only on the impagt of the provi-sion on a

refatively small claim, but also on a fair reading of the broad language in

COGSA. Judge Friendly explained:

[*36]

"[Section] 3(8) of COGSA says that "any clause, covenant, or agreement in o

contract of carriage * * * lessening [the carrier's liability for negligence,

fault, or dereliction of statutory duties] otherwise than as provided in this

Act, shall be null and void and of no effect.’ From a practical standpoint, to

require an American plaintiff to assert his claim only in a distant court

lessens the linkility of the carrier quite substantially, particularly when
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the clatm is small. Such o clause puts ‘s high hurdle’ in the way of enforcing
liability, Gilmore & Black, supra. 125 n. 23, and thus is an effective means for
carriers to secure seftlements lower than if carge could sue in 3 convenient
forum. A clause making a claim triable only in 3 foreign court would almost
certainly lessen labilicy iF the law which the court would apply was neither
the Carriage of Goods by Sea Act nor the Hague Rules. Even when the foreign
court would apply one or the other of these regimes, requiring trial abroad

might lessen the carrier's liability since there could be no assurance that it

would apply them in the same way os would an Americon tribunal subject to the O
uniform control of the Supreme Court, [*37] and (@ 3(8) can well be read as Q~
covering 4 potential and not simply a demonstrable lessening of Liability.” Id.,

at 203-204 (citations omined). O

& The kill of leding contained the following provision: \

"Any dispute arising under this Bill of Lading shall be decided in the
country where the Carrier has his principal place of business, and the
such country shall apply except as provided elsewhere herein.™ V.
5. 5. Ranborg, 377 F.2d 200, 201 (CAZ [967).

As the Court notes, ante, of 5, the Courts of A
followed Indussa. In the 1975 edition of their
endorsed its holding, ndding this comment:

"Cogsa nllows a freedom of contracting qut ¥
direction of increasing the shipowner's g, and never in the direction

of diminishing them. This apparent ofesidedness is a commonsense recognition of
thie inequality in bargaining powey w bath Harter and Cogsa were designed to

5 fermes, but only in the

redress, and of the fact that e grent objectives of both Acts is @
prevent the impainment o ¢ and negotiability of the ocean bill of
Inding. Obviously, the It con never ensue from the increase of the
carrier's duties.” G. @i C. Black, Law of Admiralty 146=147 (2d ed.)
{emphasis in origigal) ote omitted)

L 4

nretation of marttime law prior 1o the enactment of the Harter
teliz of that statute in Knott, and the federal courts’ consistent

artiers bill of lading purposting to require arbitration in Tokyo pursuant to
Japanese law both would have been held invalid under COGSA prior to today. n7

n7 Of course, the objectionable feature in the instant bill of lading is a
foreign arbitration clause, not o foreign forum selection clause. But this
distinction is of little importance; in relevant respects, there is no
difference between the two, Both impose substantial costs on shippers, and bath
should be held to lessen lability under COGSA. The majority's reasoning to the
contrary thus presumably covers forum selection as well as arbitration. See
ante, ot 5; ante, at -2 (O'COMMNOR, J.. concurring in judgment), The only
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ground on which one might distinguish the two types of clauses is that another
federal statute, the Federal Arbitration Act, makes arbitration clauses
enforceable, whereas no analogoas federal statute exists for forum selection
clouses. For the reasons expreased infra, ot 14-16, this distinetion is

Unpersuasive.

----------------- End FOOMOtES- =+ == == === =sm e e ns

<
The foreign arbitration clause imposes potentinlly prohibitive coses on the
shipper, who must travel--and bring his lowyers, witnesses and exhibits—to a

distant country in order 1o seek redress, The shipper will therefore be inclined O

either w sertle the cluim at a discount or to forge bringing the claim st all.

The foreign-law clause leaves the shipper who does pursue his claim open to the %’

application of unfamiliar and potentially disadvantageous legal standards, untl

he can obtaim review {perhaps vears later) in a domestic forum under the high

standard applicable to vacation of arbitration awards. o8 See Wilko v. Swnﬁ

1.5, 427, 436-437, 98 L. Ed. 168, 74 5. Cr. 182 (1953). Accordingly, courts

abways held that such clauses "lessen” or "relieve”™ the carrier's Tinbility
see, 6.z, State Estublishment for Agricultural Product Trading v.
Wiesermunde, 838 F.2d 1576, 1580-1582 (CA11), cert. denied,

Ed, 3d 262, 109 §, Cr 273 (1948), and even the Court of is case
agsumed a5 much, 29 F.3d 727, 730, 732, 0. 5 (CAl [984). o is Ciowrt today
holds that carriers may insert [*40] foreign-arbitration io bills

of lading, and it lenves in doubt the validity of chos BLSES,

Iv uphold the application
umniter the narrowest reading of

1=13}. Monetheless, the majority is
apparenthy 'uriiling o allow l:h-i 'l:rn p‘nu:nd under foreign law, and to

determine afterwards whethe ton of that law has actually lessened the
carrier's formal linbility discussed nbave, this regime creates
serious problems of inty. Because the majority's holding in
this case is lmited ¢ lity of the foreign arbitration clouse=—=it
does not actually the validity of the forcign law clause=-1 will not
discuss the lause further except to say that it & nn unenforceable
bessening of the extent it gives an advaninge to the carrier at the

m:m of Appeals enforced the arbitration clause, despite its

that the clause might violare COGSA, because of its perception that
COGSA must give way to the conflicting dictate of the Federal Arbiration Act.
29 F.3d at 731-733. | consider, and reject, this argument infra, at [4-14.

bocmimiais o ae mim o SR OGO = s v o 0 e a0
[*41]

Although the policy undergirding the doctrine of stare decisis has its
greatest value in preserving rules goveming commercial transactions,
particularly when their meaning is well understood and has been accepted for
long perieds of time, n10 the Court nevertheless has concluded that & change
must be made. [ts low-changing decision is supported by three arguments: (1)

United States
Page 66 of 69



PAGE 25
115 5. Ce. 2322; [995 ULS. LEXIS 4067, *41;
132 L. Ed. 2d 462; 63 LS. LW, 4617

the starutory reference (o "lessening such lability” hos been misconstrued: (2)
the prior understanding of the meaning of the siatuie has been "undermined” by
the Carnival Cruise case; and (3) the new rule is supported by our obligation 1o
honor the 1924 "Hague Rules." Mone of these arguments is persuasive.

nl0 See Eskridge & Frickey, The Supreme Court 1993 Term= Foreword: Law as
Equilibrium, 108 Harv. L. Rev, 26, 81 [19494), 0

il
*
The Court assumes that the words "lessening such liability" must be namowly s
construed to refer only to the substantive rules that define the carrier's legal
obligations. Ante, ot 6, Under [*42] this view, contractual provistons that &\
lessen the amount of the consigness net recovery, or that lessen the likel
that it will make any recovery af all, are bevond the scope of the é

In my opinion, this view is fatly inconsistent with the purpose of

bills of lading and to carriers’ historic tendency to exploit
whenever possible to immunize themselves from liabili
bill of lading is a form document prepared by the carpae pru:nuitm
the shipper on a take-it-or-leave-it busis. See Black, The

Problem of Conflicting Interpretation, & ‘m’ind._ IL 355 368 (1973);
Liverpool Steam, 129 U.S. a1 441, Charac there is no arms-length
negotiation over the bill's terms; I:hl:shrp ce 10 the camrier's
standard-form language, or else refrai g the carrier's services.

lading as written, & carrier

could slip in o clause relieving © | linkility for fault, or limiting

that fiability to a fraction uf@] shipper's damages, and the shipper

would have no recourse. SA represents Congress' most recent attempt to
respond to this probl 5, it invalidates any clause in & bill of

lading "relieving” or 2" the "liability™ of the carrier for negligence,

Tault, or deseliction of :
*
-------- $---menlu—------"--n--n-

ited States v. Farr Sugar Corp., 191 F2d 370, 374 (CA2 1951),
LS. 236, 72 5. Ct. 666, 96 L. Ed, 507 (1952);

"Ome other fact requires special note. The shipowners stress the consensual
nature of the ["Both-to-Blame™] clause, arguing that a bill of lading is but a
contract. But that is so at most in name only; the clause, as we are told, is
now in practically all bills of lading issued by stzamship companies doing
business to and from the United States. Obviously the individual shipper has no
opportanity to repudiate the document agreed upon by the trade, even if he has
actually examined it and all its rwenty-eight lengthy paragraphs, of which this
clouse is No. 9. This lack of equality of bargaining power has long been
recognized in our law; and stipulations for unrensonable exemption of the
carrier have not been allowed to stand, Henee so definite a relinguishment of
what the law gives the cargo as is found here can hardly be found reasonable
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without direct suthorization of low.” (Citotions ominesd. )

When one reads the sistutory languaee in light of the policies behind COGSA's
enactment, it is perfectly clear thot o foreign forum selection or arbitration

clause "refieves” or "lessens" the carmier's liability. The transaction costs

associated with an erbitration in Japan will obviowsly exceed the potential O
recovery in o great many cargo disputes. As a pructical matter, therefore, in

such a case no matter how clear the carrier’s formal legal liability may be, it Q‘
would make no sense for the consignee or i3 subrogee to enforce that lakdlity, O

It seems to me that a contracteal provision that entirely protects the shipper
from being held Hable for anyvthing should be construed either 1o have %‘
"lessened” its liability or to have "relieved" it of liability. O

Even if the value of the shipper's clamm 15 large encugh to justify &\
litigation in Asia, n12 contractual provisions that impose umm'_r

unreasenable costs on the consignee will ingvitably lessen its net rece

a5 under the Court’s reasoning, such provisions do not affect the
legal liakility, it would appear to be permissible to require the consi
pay the costs of the arbitration, or perhaps the tavel  [*45]
fees of the expert witnesses, interpreters, and lawyers emp
parties. Judge Friendly and the many other wise judges
wire surely correct in concluding that Conpress coul intended such a

perverse reading of the statutory text,
nn-——---------v-Fum:uuLc:.------%----

nl2 The majority’s reasoning is nol, o P,
accessible as Tokyo. A carrier who inily ed 1o relieve itself of liability
might select an outpost in An@ setting for arbitration of all

claims, Under the Court's reaso such o clause presumably would be

af Canton, Lid. v. 8. 5. Elikon, 642 F.2d at 723, Gilmore & Black, Law of
Admiralty 146-147 (2d ed. 1975). Thus, if the security interests in some bills

of lading are enforceable only through the courts of Japan, while others may be
enforceabls only in Lischtenstein, the negotinbility of bills of lading will

siffer from the uncerainty. COGSA recognizes that this negotiability depends in
part upon the financial community’s capacity to rely on the enforceability, in

an accessible forum, of the bills' terms. Today's decision destroys that

capacity. a

The Courts relfance on its decision in Camival Cruise Lines, Ine. v, Shuts,
499 1.5, 585, 113 L, Ed. 2d 622, 111 5. Cr. 1522 {I'?'H‘.L i% mliplilind. Thut
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case held that a domestic forum selection clause in 4 passenger ticket was
enforceable. As no carriage of goods was at issue, COGSA did not apply to the
parties’ dispute. Accordingly, the enforceability of the ticket's terms did not
implicate the commercial interests in uniformity and negotiability that are
served by the statutory regulation of bills of lading. Moreaver, the Camnival
Cruise holding is limited to the enforceability [*47] of domestic
forum-selection clauses, The Court in that case pomtedly refused to respond to

the concern expressed in my dissent that a wooden application of its reasoning

might extend its holding to the selection of a forum owtside of the United Q
States. See id, at 604, The wooden rensoning that the Court adopts today does

miake that extension, but it is surely not compeilead by the holding in Camival

Cruise. nl3 O

.................. 7Ty 1a] | — PO ——————— %’

nl3 Mor is it compelled by logic, It is true that some domestic fora are more
distant than some foreign fora--a citizen of Maine may have less trouble &\
arbitrating in Canada than in Arizona. But that is no reason 1o eschew any
distinction between foreign and domestic fora. I it is 1o adhere to i
Cruise and vet avoid an outrageous result, the Court must draw a
Thi most sensible line, it seems to mea, i ot the United States border
Transaction costs generally, though not always, increase when i
crossed. Passports usually must be obined, language barri
themselves, and distances are usually greater when i
that boundary. | think Carmival Cruise was wrongly
holding in that case does not require the result the mayj

adherence to the

PSPPI |1y EES Ty O, W ——"
[*48]

Finally, I am simply baffled by the Qimplh:it suggestion that our

imterpresation of the Harter Act ( ed the Hague Rules), ond the
federal courts” consistent i of COGSA since Indussa was decided in
1967, has somehow been | to our intemational commitments. See ante, af

&-10, The concemns
thiat this Court ex ¢ Bremen v, Zapama Off-Shore Co., 407 U5, |, 32
L. Ed. 2d 513,92 § CINN90T (1972), have no bearing on the validity of the
provisions in b Intling that are commonly recognized as contracts of
pdhesion. ational obligations do not require us to enforce o

contrac was not freely negotiated by the parties. Much less do

to ignore the clear meaning of COGSA—itself the product of
negotiations—which forbids enforcement of clauses lessening the
liability. Indeed, discussing The Bremen's impact on COGSA, Professor
Black observed:

"It s hard to see how it can be looked on as other than a 'lessening’ of the
carrier's fiability under COGSA to remit the bill of lading hokder to a distant
foreign [*49] court. It is quite true thar the difficulty imposed would vary
with circumstances; Canada s not Pakivtan, But there i3 always some palpable
"lessening,’ for if the choice-of-forum clause is ever enforced, the resulr must
be to dismiss the litigant out of the United States court be has chosen 1o sue
in. Om most moderate-sized claims, remis-sion to the foreign forum isa
practical immunizntion of the carrier from liability.” Black, & Vand. 1.
Transnat] L., af 368-369,
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