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IMITED STATES DISTRICT COURT .
SOUTHERN DISTRICT OF NEW YORK i
............................... X
HART ENTERPRISES INTERNATIONAL, INC.,
Frem Auguat 1991 1o April 30, 1992, defeationi Anhul Provinial [mpar & Expon
Plasaifl, Corp. ("Aniva") vatered inio e ghlemn coninacts 1o sl memicconion dyed wad polyesseivixcos
dyed yam Tweive of e cighieen ; ll of which wers headed “Sades Confirmation,”
-againsi- ™ Civ. 9107 (LAK) were with Hat Esteprises lnternational, Inc, ("Hant®) aad gigned by Hart's Mr. Haroutioumian.
Six mominally were with other engities and signed by a M. Lu (the "Lu Contrcts®), All eighieen
ﬁl PROVINCIAL IMPORT & EXPORT cantained b whitration cliuse which ated:
b *Arbiiration: All diputes arising from the exacution of, ar n connection with the
Defendant S/, shall be senied amicably through Friendly negoeation. In case no settlemsent
. RS — cho Ye pedched theough negotiation, (he cass whall then be submiiad 1o The
Forcigs Trade Arbitration Comminsion of he Chine Couacil For the Promation
of Intsemmsiona) Trade, Peking, for arbitration b accordance with | provisiseal
reles of procedure. The arbatral award iy finad and bisding upos both parties. The
MEMORANDUM OPINION fiees fioe arbimation shall be horne by the losing party waless otherwise awarded *
(Se¢ Hong ASE 16 & Ex. A)
Appeaitnees: Dlispates s between Anhal and Hart, On Sepiember 1, 1991, they estered jato
M\rrw“ Ilﬂﬂ.lmm‘lﬂﬂwmhﬂﬂﬂﬁlﬂﬂ
Comnalia J. 0'Rellly Mmqﬂnmawnm“dﬁuwmm
HeaLy & BuiLE agreement Further provided dat:
Aorniys for Pl "N in oty wadorood by bodh purtica that the e peices for e sbove
Hurvey L. Well Whﬁ“ﬂﬁtﬁhﬁﬂ'ﬁﬂxﬁﬁ
B MADLER Kemenl on mendioaed schedule, parry
ammi R performing the agreement of in case of partially performed [sicl, party A [Ashui]

Liwis A KarLax, District Judge.

This ia an actics by 8 New Yark iextile purchaser aguinat o Chinass sugplier for
darrages for alleged quality deficiencies in the poods asd e breach and resciumion of » semlement
agreemenl berween Lhe The defendant maves b sy (e sction panding arbitatien in the
People's Republic of Chima parsuant to whitruion clauses contained in the confirmations of the
sales by defesdant to plaimff. The motion is gased

aentilied [rie] to cluims by Low all Ity bosses such 1 lntern [sic), price diffarence
ia selling the goods sccorling ta the original conanct."

{Se¢ Hong AN Ex. EY4)
Hart falled 1o make the payments roquired onder the sectlement agreement. O

May 3, 1594, Achui applied 1o the Ching Internatioeal Ecosomic end Trade Arbitration
Comumission I Befjlng for commencement of arbitration agmst Hari for breach of contract. The
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Commisiea confirmed the spphcation oa July 20, 1994 iad sent ttice of the whitratlon 1o Hast,
requesting Hart 1o appoiet an whitnior and forwand (o sutement of e case.  Han &4 pot
respand, o the Commismen appoinied aa abairater on Hart's bebalfl md confimmed that the
tribunal had been comstltuled.

In Hovember 1994, Harl commenced this actice sguinl Ashul in the Stae court,
and the case was removed.  Alse in Movember [9%4, the Comminsicn scheduled i wrhismtion
hearing for February 20, 1995 i Beljing and Hart was 00 notllied. Hant did not pespond or
olherwise appeas. The hearing wid adiourned and o pew duie bas pol yei bees g1,

Hatwizion
Hart peaists rbitraion of @ number of grounds, ol of which lack merit

I Hari maistains that  condition precadent o s obiigatica 1o asbiermiz has
ot been mel in thal the wrbitation clause sutes that arhimcios s required oaly “[[ln case 5o
setement can be reached tevugh negoustion .. " 11 argues thal the dispate was mcttled by the
Septemmber 1, 1994 agreement. The anpament i rejecied

To begin with, the ooly rational reading of the clame i1 tha the particy weng
obdiged to atermp in good Gt 10 nesobve sy dupanes befory resorting 1o arbieation. That they
ded,  Although these effors ppeased, ns of September 7, 1994, 10 huve been ruccessiel, the
appearance of yuccess proved shon-lived. The dirpute unmistaksbly has not been pexiled and the
partics, haviag persord 4 negotmied resolition wnmaceessfully, sow e free Iy oot 1o their
whitrslion remedues.  Indeed, any other construction would permil # party %o fromrate the
wrhitralion provision by emeriag koo o sham “wetement,” withod! any intmten io perform, and
Wren 1o avoid arbitzntion by maserting that the matter had been “withed *

Second, the Sepeber 7 agresment, in e epul quottd absve, makes
imhuhm-mﬁﬂwl[: making the schadulad
paymeenis, failig which Anhui is emitled io purwse s remedsey under (e original comtracts
That cerininly inciuded srbitration

Fimally, even if Hat's conswieica ware cobornbie, arbltraton poscthel s weould
be required. *Arbsitration should be compelled usdess it may be wid with positive wsurece et
the arbitalicn cliuse (s not suscepbible of an intesprewstion Ut covers the ansened dispule *

i

United Steel Workers of America v Warrlar and Gull Miviganien Co. J6) US. 574, S02-13
{1960, see oiro Moses H Cone Memovial Hagplial v Mireury Construcilon Corp, 460 US, |,
J4-19 (1583}

1 Hamarjues el that the S 1 wetilemend ageement s & comtas
wﬂﬂ“lhhmw that It is pet obliged io arbitreiz becase the
disputs concerm alleped breach of the seftiement agreeent. [t it minuken,

While in somg Shcumaiences § party 4 two scpanids and disting] condrcls, one
conMining an arbicration it and (e other nol, may st be obliged 1o arbitrate a claim rising
under the bilter,' thal primgiple does not apply bere. The claim relating 1o the sealemen
Rgreiman, nol i penton T senlement sproeswent visedl, ire inexcneably indemeluied Lo te wmles
coniracis that congas the arbiormticon clauses  [hnlef L Theelteld & Co. v, Mletalipeseliichatt Lid
(Londow), 23 F.2d, 245, 251-52 (24 Cu), cert. dismiceed 501 LS. 1267 (1991% Perwel
Inchuiries, Ji=-x\T M Fallcowaring, inc., 675 F. Supp. 157, 15530 (S DLY. 1947), offd 671
F.2d T(2d-Olis. 1909). Moreover, it is worlh noting that the principal claim asserted in Hart'y
wg-uaummm In consequence, all of Han'y claims
e |

First Opitons of Chleago, Inc v Kaplan, 61 USL W, 4459, 446162 (L15. May
12, 199%), s mt to the contrary. The Supreme Court thers bedd that o party easmol be forced
o arbitrate an farue-unless the party clearly agreed 1o submit the dispute w0 arbitration, even
where & contradt relsied 40 the dispale befween the parties contained an arbimaton clanse In
First Options, hovwever, e disputes comcemed an agreemes! Tt was smbodied in four separaie
but relsied documents. Only one of the four documenty coniabned an arbltmition clause. The
Kaplans, the purtes disputing (hai thesr dissgrezment with First Options was arbimable, did nst
sign the one dooument contuining the wrbitration clusse. The Couwt hald thers was innufficient
:ﬁhuu[l{hmuutnﬂuhﬁﬂmlﬂhrﬁdw
conlaining the artniratioe cleuse  Here, dn conrass, Haet spned ey conlimmtions contuseng
the wrbliruiics clwaser, s leaving no doobl &8 1o iis intention & bl

3. The hied of Han's conlenlions ren) on the msaertion tha the ex Lu

' Saw Necohi Sp.d v, Nicehl Speing backine Sales Corp., M1 F3d 691 (24 Cir. 1963), e
ieniad 30 LLS. O (1968).
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Costracty were emigned 10 it I erpaes that Mew Yark [ww applics bocmoe the case was removed
an the basis of diversity of chizenship aed that Hart did not asvama the msignon’ duty 1o
whstrule whes i book the wasignments.

Mout fundamsenially, Hat was nol &n assignee. || wag the buyer on the Lu
coniracts. The iix Lu coneracts were executed with Hesny Trading Co., Lesirade Limited,
Heaayco Trading Lid., and Henny Trading Lad., all of Nicosia, Crprus, a buyen. Ax noted,
tach was executsd for the buyer, by Mr. Le. Mr, L, whichever nom dle commeroe be happened
1@ be unng, wus Han's agend, [ndeed, Han's M. Hareatiounian on one oocasion sdvised Anb
by lemer chad if be on occamon did med respond directly i ity communications, it in bacsuse |
am speaking 1 Mr. Lu wad whea he speaks 1o you be speaks on betalf of me.* In conssquence,
Hart is beund by the wrbitration clusses in Sese six congmels becase they were signed on i
behadl by Hut's agent i distinguinked from it msigeor. The Count notes, however, thai Hani's
ergament would be rejecied for two sewsons even if there wene dowbl conceming the pringipal-
wgs=t relatzonghiz,

Fiet, Hart's premise sl New York bew applies i incorrect.  The People's
Republic of Ching and the United States (and, for that maner, Cyprus) e partles to the
Conventioa ca the Recogaition and Eaforcemnent of Fesuign Arbitrd Awerds (e "Convantion”)
Article 11, Sectica ), of the Coaventboa requines courts of coatrmeting States, when seized of &
BC1S0n in & manler in respect of which the parties bave agreed 10 arbitration, 1o refer the partie
0 arbitration with exceptions nol relevant here! Section 206 of the Federal Arbitration Act §
US.C. § 206, implements the Comveation in this respect. And the Supremacy Clausg Gf the
Unlted Staces Constinution roquires the coociusion that foderal rether tham New York law goverma
the question whethes Hart b cbliged 10 arbitrata is dispute with Asbal, Egp. Genesce, fnc v
T. Kakiwchi & Co, Lid §135 F:3d 140, 145 (3d Cle. 1997 Cornm v LF. Bresiprich & Ca,
45 F_2d 1209, 1211 (24 Cir.), cent denied 406 US. 349 (1972); Filamig S pid. »° Chilrwich
fntermational Corp., TI9 F, Supp. 1229, 1234-34 (S.D.N.Y. 1597), oppéal dipwined 984 F.2d
48 (2d Cir. 1993). Hant does sot comtend (st it |8 not obligaed uder Rdesal law 1o whitrate,
EVEN ASSUMANG if 15 w0 asmignes of the wix coatmei.

! The Peopie's Republie and Cpprus hve adhersd \ the Cozvintiea oely ia respect of d|ferences
witig ond of begal peladionshipy, whesher congactual or poi, which se cossidered e comemarcial
undef their rpapesiee astianal lew. Thend e resion |6 rupposs, and Hua doed nol uggeat, ithai
thess contracty for the sale of good i pal consldensd W comercial under the I of elther
nalssa.

Sexond, ind [ndependenily conelusive, b U fact that Hirt miscoammue Hew Yok
lew. Even if Hart were an waglgnes of the Lu coniracty, it would be bound 1o arbitrate if “it
might be said 10 have atmamed the duty of performance of the cootracsls]." Matter of Kaufinga
v. William [reiln & Ca., 372 App.Div. $70, T N.Y.5.2d 21/ 26 (I Dep't 1947). This criterion
in macinfied if Man bas wloen any affirmative sction et the wasigmed conmract to demonstruie
n inienl b wume their obligations  Sev BSI Pawta Deils Swimare lallans v Emrra
Comntruction Corp., 194 AD.2d 403, 558 N.Y.8.24 315 [imt Dep't 1990); Maier of Kaystone

Shigping Co. v Texpart Ol Co. TH F. Sugp. 1L QS DINY. 1992).

Hawrt here accepsed not-oaly the right 10 rescive the goods comtracied for by M.
Lu's various companies, but aumed thé obligation o pay for them and mace wt Jeast some
paymenty under the “auigned” conract. (1 crieaed (sia o seilemend agreement (hal soughi io
resalve disputes that wosd under them. And it brought this |awruil o enforce them. [n
tonsequence, cven if Ha weoe comect in regarding the conracts a3 assigned and even if e i
were governed by Mow' York mather thaa federal lww, Hart nevertbeless would be bound 10
arbitrate with repeet to e six contrcts

Phakaniff acgues that Lochmar v, Trambiing LNVG Ca, 753 F.24 8 (24 Clr, 1945),
is 19-the conirary, Howewer, in Lochmer, the asigsee wm granted scourily {nierests in the
wagnar's rights but did not asume any obligations with respest to the coatrucl

4. Harl finally argues that remiming it 10 arbitration in Begjing would subject
it 1o wodue hardship. The thorl answer 1 the asmeviion is that Hart should have thought of tat
before it signed contrcty mpeeifying wrbitration in Beijing i (he event of 4 Sxpute,

Remedy

Although the partics have nol belefed the isnue of remedy, the Court noles that
here iy some debale us o whether the appropeiate dispasition in (hese ciroumtances |3 o sy
peoding arbdtration or & fisal judgment containing & drsctien io proceed to asbitntion. E .,
Filasto, T89 F Supp. a1 124142 In view of the fact that o usefl parpose would be served by
& vuy, the Cosart will enier » finsl judgmen) conlaining e spproprise mpanction directing the
partsea (o wrbitrats in Beljieg in scoondance with Ba Convention and th contrict.

Seflle judgment on five duys mbee.

S0 CRDERED.

Duied: My 10, 1993
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Chic an B88 F Supp. 387

.(-.'.n:-'l & degree of seclusion for dreg petiv
in pxpsss of the seciesion that one ecould
abtain from an ordinary hotel. The physical

w aof the

i e noted itsell provided drog teaf

‘had, vacunt roaoms 18 which
the delective doar

fickers with onlk

to store their drogs, and

zer and the EDeatlon P SECUNTF CAMm-

ers monitor [ocilitated (Uit acoess to the
The imeffectivensss and corruption

L SEORNE-FTSITs [as

already been de

{Canclnsion

The
judement & granted

SElginin g

motion for summary
ikt Jjudgment ac

EOVEITImENT 5

HART ENTERPRISES
INTERMNATIONAL,
INC., PlaintifT,

v

ANHLUT PROVINCIAL IMPORT &
EXPORT CORP. Defendant
No. 84 Civ. 8107 (LAKY

{nated Stutes District, Court,
S0 New YoM

Jume 13, WG

Domeste \buver brougnt action ngainss
foreign sedheg for domages for allegedly de-
fective donds and for breach snd rescission af
pettlement agreement between pardes, [e-
fendant moved to stay pending arbitration in
foreign country, The Distret Court, Eaplan
.. held that

termes of sales CoNracis Lo arboiirate dispais

buyer was obdigated under

11 Benng
o0 DrOEred

uncer sales

-I-l"-'
AHLI

PROVINCIAL CORP 2a7
SLALY. w4

1. Arbitration &=7,7

Buyver was boind to arhiteate A fs
antrart pursuant to cliuzs whick
reguired arbitracgon =if #o &

renched,”

ElLEMment con e
mven though portes kad entered
imtn settlement ogTesment

taver failed to

perform  under terms settlement agres

ment, settlement was conditionsd an boyer's

and dispute persisted

T TGS,

2. Arhitrution S=8

Huyer could not file sction besed on

cluirns relating to brench ol ssttlement agres-
ment aF sepurate contract. since settlement
igreereehl and claims Lhersihier Were e
ricably imterreisted to sales contract mnd
contract bound parties to artifrate dwpote

L Arbitration &7
Alchough third party aetilly

snles controcis, buover was\bagmd by oor
trmcts  and

sigmed

mandutory. wrbitration  ¢laus:

LhEretn, Sihce third parg\was agent
BT BVEN conteacts_were asmigned, buve
waould have bepfisound to arbitrate pursann:
to Comventien.bn the Recogmition and En-
forcement’of Poreirn Arbitral Awards, under

federal lwhdnd even ander Mew York law i
t ppphetd. UUECA Const Art
Pnawention on the Recogrdtion and Enfores
wegt of Foreignm Arbitenl Awards, Art 11
pubd, 3 9 U.SCA § M1 note: PFederal Ar
§ 406, as amended, § USCA

8 cl 2

mitration Ast,

i 20,

4. Arbitration &=§2

MNew York textile buyer was bound B

clapse in sabes contracts providing for m
foreign country, not-
withstanding assertion that such arbitration

datory arbitradon in
would subject it o undue hardship; buyer
shouald have thought of that belfore it signed
SOALTRELE

3. Artairalion =19
Upon finding that arbitracion clagse in
subes sontracts wus enforreabde

PropeEr fEmn
edy was for final judgment with injunction
girecting parties Lo .'|;"-'II'.FH.'.1' i Secorinmne
with Convention on the Recognition and En-
foreement of Foredgn
COTNATACES

ael Enforcement of

Arbitral Awands and

Coseentdon on the HEecogmition

Foretpn Artutral

a2 mme e omm e
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AMENDED MEMORANDUM OPINION

Lnstrict Judge

This 13 an oeton By a New Yark textils
purchaser apninst & Chinese supplisr fog
temaged [or alleged qu ¢ defriencies i

the poods and for breach and reselssban of a

witlemment agreemant the pardes

CHE W

i arbdtration 10 the People’s Republic

purslant to arbitration

Clalse con
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sl

Farta

Fram August 1991 to April 302988 \defan-
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ali af’_swhich
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[ETVISC0Ss TOrTL

teon contracts were  hepded
“Sales Conflrmation, Sowere with Hart Enter
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=ix nominally
were WILth\oihe® anbities and signed by o Mr

All eiphteen con

Ly iy Contracts™
tnifend 8B arhitration
“ScHitration: All
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aif, ar i ection with the

= seitled amicably through

negotiation. In

can b
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ruéx ol proce

nwnrd is f

i 300 biho
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traton shall be barne by the losing part;
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[isp DEDWeEN AT
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nd Hart
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BEreEment I
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ubject L

AL0vVE mentoned 3
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=T ol
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Burt] 1 S
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ied pricetifference in selling the pood
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e et s
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g applied to the China In
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HART ENTERFRISES
Ll as BEE F Siipp
1. Hart mairtaing that o conditon prece-
.nl to it obligatson to arbitrale bbs oot
been met in that the arbitration clauss states

Y LN ClSse I

that arbitration I8 required
settiement can bo reached through nego
o * It argues thie

settled by the September 2, 134l agreement

M ESpULE ==

The argument is rejected
[1}

g af

oibliged to
oy dsputes
That they
prmred,

anty rational e
1]

fmith to resoh

To begin with, Lhe
A 51

[Fgitnts:

Elgisss 18 DATTIES 'Were
FLLEMEPL IR
nelore resorting o arbitrstban
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Spptember 2
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Second, the September 2 agreement
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dantly clear that the settlement was contin-
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sus its remediss under the originel contracts
That eertainly inchedéd arbitration

i thi

Finally, even i Hart's constmeetion wrs
colorable, arbitration nonetheless wold be
required. “Arbitration showld Ge\gopnpeled
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