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MEMOHANDUM OFIMION AND ORDER

Hienni Couner de hiere, o ciieen and recidest of Frunce, owni peienis penainisg (o
cerlain sleswonis ballats Tor Muoresoend and s dnchasge amps. He and Ishwar D.
lain, & cilagen and sesidend of ladia, cuccuied a wnlles Agmemeni providing (bal
would mais d2 Mese o mariening the inventioni anid pepoisiing liccadcs, I:H.-'i'l
Jain woald receive ien percent of ol enouni moeived by de Mere Il.llmﬂ
de Mem of wmoglully wsihholding his share of an advance royaliy paymes, de, here
peceived pusiuant b & licenss sgrecment hai s allepedly negotisied with B
Luphting, fsc. Their Agrecment provides for disputs resobstion by sn/irhitraiion
comamnissesn kpplying French lew

lain served de Mere with 3 dermand for arbiraiss she Commercial
Asnirason Hudes of the Amencas Asbaraion Assocmiion The ARA designsted
Rodolphe | & de Seife as arbamsor, bl &mm*-mc only compeies
Junisdicison lies in France, and ibal, io the exien "h_rtul disagre aver ihe
appoiniment of s wheirsos, thel dispule, coupleldl e Agreement's (ailare 1
specily s wppoinimenl methisl, ierminaies ke at prowisica accoeding io
French law. lain therefore, has puu.h:—ﬁ‘.!ﬁm'ﬂ for an anler appainimg
Rodolphe A, de Seile a8 arbisutor and compelling abstration

Chapier I of e Foderal Arhitrslion Aci peovides for enforcoment wishin e Lnited
Simes o the Convemtion on she Recogniten asd Enlorcement of Forespn Adbsaral
Awank, ¥ USC § M. As it neme ssggesis, the Convenbun Incuses primarily on the
enboicement of arbitralien  awands, bl i sk obliges couns of coprscling waes 1o
compel abdriss “whes seized of an acteom in @ maser in mapect of shich the
parkicy hive mde s [abiirslion] spreemenl sdhin (ke messing of this stele”

JAIN

Conventson, Ast 11, P 3 (reprimted s 9 USCA § 200 Bosei TWest, Supp 1994). The
Act endarws federal courts with junsdicion over any “acnon or prcseding falling
umder the Conveation, * 9 USC § 200 ver, while upecifying when “um
arbiimamn sgreemen of aboml awend | . | e Conveniion.”

9 USC § 200 the Aci does not specily Whem wn “action or procesding” does. Ta ]
this fap in e paivie, de Mere focuEy o fe IM1) of e Convession. He wgues

Ih.ll..hgl_.l.l.lrl-rnluh: 1 wiere ihe court is “seleed of an action ina
matien in mypost of w L <Hﬁm-1-ﬁﬂlm"ﬁl
wmm#ﬁqﬂw siwarsiics on the comn’s junsdicion over
the underiying Sispme Thas, the Srgumess goes, yud m Congress provided that ss
arbisration agreemeni aloeg coubl s pEiify venue, 3 USC § 304, s the Convemion
drafess provided bl 30 adirasion agreement dlose could ao conler junsdiciion, but

can be esioroed Goly ike underying dispuie is properly bofom e courl

The srgument Bas Vi maitisl sppesl. but it 14 weong. A pemstion 10 compel
arbitralsed,is "3 sction i & maner in respect of which the parises have maide in
II@_.’K-I}L" “Acivn™ and “ratier” canndl be read @ aynonyis e The
M'ﬁcmuﬂm“nlmlmmmmﬂmltm
dispue with de Mere The coun is propery seized of thal sciios because i snses
rrp.ﬁ-him:puuhidh-ﬂrhtmm D Meie nides (ha
ublens Anscle 103) in read o9 be peppesi. & coanplonanl wmed with @ whieion
Treement alfectisg inlersationsl commerce could bring an action io compel arbwiraos
in any of the Convestion's comraciing wabes, even where ibe forum lacks any mlation
i the panses or the underlying mamer. OF coure, thit B w0 ondy because ds Mo and
Jilﬁdﬂqndlrlin-hﬁﬂi:ﬂﬂlplﬂ.' Momover, fuch & reiull
doci nol oflend policies underlying the Convenllos or the Arbmibon At

ihe goad of ihe Conventson, snd 1he principal pusrposs wmderlying
Amemcan adopiion and implemeatation of i, w6 cacourage
iba pecognition and caloeooment of oemmercisl aibirsnon
apresanents (n sernational conmracts and 1o unify the nandasds
by which apeemend (0 arbitrse are ohbserved  arbaird swands w@e
enlorced in the sigmaiory counbries.

Scteik v Alberie-Callver Ca., 417 US 506, 530 & 15, 401 L. Ed 34 270, 54

5. Cn 2449 (19741 The poabs of estowrsging enforcemend and unilying siandands
soems well-werved by allowing the complaining pany 10 sok enlocement from 3
fum il peesenis the fevesd praciicsl, politicsl, ssd legal ohimcler, o | when B
parties hawve specified seiber & fowm mor & meshod for resolving despuies eganding
enforooment and the apposstimend of arbsiiraion.

e here cluims o hove found no federsl case @ wisch o Pesines 10 Comped
Arbitration was, by iceell, the sngingd couse of oction. Ban im Anicoo Skepping Co v
Sidormar, 417 F. Supp. 207 (8 D NY 1976] ihe only aclioss bolore ihe coun woe o
Babamean chaterers potition for @ slay of sbstraison sed mn balles shiposnecs cro.

pEiminn 6 comges] abirssas  Judpe Haigha found tha he had janadicton, under Unitec
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belore i wan whelber jo enjom or compel sshirasnn  See sloo Maies
of Fermrw, 441 F. Supp. 778 (5 [ NY 1977) (similar)

O e et band, while Chapier 1 does conler jperisdicisos, i@ does ail perml me
b0 compel whstraion i this case.  Chapier 7 permeti courts 1o compel arbiomiion only
" mmordancs with e [wriiislics| agreemend @ mny place herem provided for”
9USC § It The agmemenl berwoen Jain and de Mem conisins no such provision
and, lercdore, cannol be enforoed under Chapier 3. See Ledee v Cermmiche Rapnn,
Gid F2d 184, V86 (0@ Co 19E2) (arbirstion may noi be compelied wnless he panfics’
agmammeni provides (o whetration within ihe icmiony of & contraciing wase); Sedto w
Peiroleos Mesicanos Meaican Ma'l Ol 767 P2 1140, 1145 (S Cir 1985 {panmch;,
Marchetio ¥ Dekalb Genstice Corp, 711 F. Supp. 936, 939 (M D 1l 1989] (same)
A, for Chapeer 1, o spplies 1o & surewer mnge of commence (ban Chagier, 2\
Cownpury 8 LESC | | o 9 LISC § 20

Bnlorcemern of atsiranpn spreemests under Chapser | does pob regeiie prios
specification of the wrbarason yise. § USC § 5, bat Chapier] Timils the power o
compe! arbilration w cases where the comn has an endependent hanis o jumdiction
“in m civil mceion or |n adesiralty of thesubject maier of o sl arising cui of the
controversy berween the pamies,” 9 USC | 4. Moo bai Boed esiablished here. There
ik eertainly no diversity. foreign citizens who neside sbiosd are sol divens o
junisdstions purposes

Conclasion

The mibitration sprecmenl berween diin snd de beee i epenforceabls mnder
Chapier 1 of the Asbartion Ao, s\ have no pefiadicson 1o enfore i under
Chaples | The petithon i chmgel whivation B desied

Eswer

lames B El_ﬂ

Unied Sulbes Unsafict Judge
Dot A suih, 22, 1904

I See Scherk w ABemo-Culesr Co, 417 LS 506, 519, 40 L B4 2d 7M. 94 5 O
JHE (19M] (A0 agreemess 10 ahirse belore s apecified ribusal is, b eflsc @
specialieed Lind ol forum-seleciion clanse tha pouis o oaly the site of the sull, bt
sho e proceduis o be wisd in maelving  the dispes <)
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In cEha
Unikted States Court of Appeals
For the Seventh Circult

Ha. 34-1314

ISHWAR JAIH,
Petitioner-Appellant,
V.

HENRI COURIER DE MERE,
Respondent -Appal lea,

Appoal from che United States District Court
for the Worthern District of [llinoim, Eastcern Division.
Mo, 93 C JigA--Jamas B. Zagel, Judgs.

ARGUED FEBRUARY 15, 1995--DECICED APRIL 3, 19395

Befors WOOOD, JR., FLAUM, and EASTERBROOK, Circult
Judges.

FLAIM, Circuit Judge, This case pressnts an lssus of
first impression: whether federal courts have powsr oo
compel arbitration betwesn two forelgn natlonals where
their arbitracion agreesent faile to specify a locakive for
the arbitration or a method of choowing arbitrarbrs:s\He
hold that federal courts have this power and t fore
revarss the declasieon of the district court.

I.

Henri Courier de Here, & citizen of“NE
nusbar of patents pertaining to al ‘ballaste for
flucrescent and gas discharge lampa Bbat he invented.

b Mers signed a contract with akp. Jaln, & citizan
of India, whereby Jain agreed td, market these
inventions. The contract betwAin de Mere and Jain
provides that *Any disagresfieqh srising out of this
contract may only be presented to an arbibrary commis-
mich applying French laws.® The contract im silent &8 co
the locarisn of the arbitratien and the method of appoint-
ment of the arbitrator.

Noe, OWnE 4

On Ruguat 25, 199), de Meres entered Qnto & license
dagraamanl with Motorola Lighting, Ina. of Illimois. This
agredment, which Jain had |'llll|:r|‘.'d promoce and negobjace

we i

nf Foreian Arbitcal Awarda, captrnla arbierakias

JAIN

in Illinois, provided for certain royalfy ntda From
Motorola to de Mare. Aecarding to t gﬂﬁ: con-
tract, De Mere then paid Jaim 535, “ken parcent of the
first advanced royalty payment 8. Jain
belleves that the marksting r alss entitles him to
a4 percentage of othar sonsy ovgla baw paid de Mere;

de HMers disagrees and has refused to give Jaln anything
bayond the 535,000, .

Pursuant to the cofitradt, Jaln served de Here with a
demand for arbltra  on-March 18, 1984. Jain sought
arbleracion in IlMisoissunder the Comssrcial Arbitracien
Fules of the Asstican Arbitration Associaticn (*AAR®),
amd the ARA an arbitrator and schedulsd a
hearing for,July 35-36, 1994. De Mere ocbjectsd to thas
sppein of tha AAK an the arbitrary cossisslon and
to lce seleckidén of an arbitcator. De Mere contended that
tha onlyappropriate jurisdiction under the contrace lay

in mﬁp

dabn petitioned tha District Court for tha Worthern
stpice of Illinols to compel arbitratiom in Illinois. The
wErict court held that it had jurisdictlon under the Fed-
al Arbltracion Act (Ehe “Act"], % U.5.C. sec. 1 et seq.,
‘and the Convention of the Recogaitlon and Enforcemant
of Poreign Arbitral Awards (the *Convention®), 21 0.3.7.
2517, but ruled that the Act did mot permit It to compel
arbicration in this cape. The court determimed that tha

~fantract®a [ailure to specify elther the location of the arbi-

tration or the method of sppointing an arbltestor left it
powsrless to enlorce the arbletration agresment betwesn
de Mere and Jain, After the districe court denied a
motion for reconpmideration, this appeal fallowed,

LI

Jain contends that the district court incorrectly deter-
mined Ehat it could noe compel arbitration in this case.
Specifically, Jainm asserts that % U.5.C. sece. 4 & 5,
which empower a dlstrict court to I arbigration in
its own district and to appoint an arbitratar, give tha
district court all the authority it needs to refer the cass
to arbitration in the Worthern District of Illinolm. We
raview chis questlon of statubtory interpretacion de novo.
United Staces w. Holloway, 951 F.2d 370, 37 ("™h Cir.
1991) .

The Faderal Arbicracion Act governs the enforcesant,
validity, and interpretation of arbitration clausas in com-
mercial contracts in bobth etate and federal courta. Allied
Bruce Terminix Companiea, Inc, v, Dobeon, 115 5.Cc. 834,
A37-39 (199%); Moses H. Cons Mesorlal Hospletal v, Mer-
cury Construction Corp.. 460 U.5. 1, 24-25 [1981). Chap-
ter 3 of the Act, 9 U.8.C. peca, J00-248, which imple-
minie the Convention on the Eecogniticsm and Enforce-

Second, mec. 1080 Indicates that *Chaptar | applies to

Pa
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manil ol Iﬁl.'l-lqn Arbitral Awards, controls arDiCraCion
disputas in the internatisnal contest. In gensral, the Koo

greatEs & stropg presusption ln favor of arbicracion,
eapecially in internations]l cossercisl AQTeemanCs.
Mitsubishi Mopors Copp. w, Soler Chrysler-Plymouth, Inc.,
471 U.8, 614, BIR-4D (1585); Scherk v. Alberto Culver
Co., 417 U.8. 506, 519-20 (1974},

Tha ¥rn|nt arbicration dispute cleacly lies within the
domain of chapter 2. Chapter 1 mandates that any com-
mercial arbitral agreement, unlesa it o between two
United Statem citizens, lnmlmrﬂpﬂﬂr located in the
United States, and has no rea s relatlionahip with
one or mord Eoreigm states; falle under the Convemncion. 9
U.8.C. sec. 202, Chapter 1 alec scipulaces that " (aln
action or proceeding falling undar the Convention mhall
be deemsd to arise under the laws and treaties of the
United Statea, The district courts of the Unlted States
: . #hall have origlnal jurisdiction over such am action or
procesding, regardiess of the ssmount in controversy.® §
.5.C. sec. 103. Da Mers and Jain are not Unlted Scaten
citizens, and the relation between de Mere and Jain was
comsarcial. Accordingly, Jain's sult mests chapter 2's
jurisdictional reguiresents. Cf. Bumitomo Corp. v. Para-
kopi Compania Maritima, H.A., 477 F.5upp. 737, Td0-41
[§.0.N.¥. 1879), aff*d, &30 F.id 286 (3d Cir. 1980) )
Andros Cospania Maritims, B.A. v, Rodre & Cie., B.K.,

430 F.Supp. BE, %0 (5.D.M.¥. 1997); Amtco Bhipping Co.,

Ltd. w. Bidermar 8.p.A., 417 F.Bupp. 297, 315-17

[8.0.K.¥. 1%7¢). Jurisdiction in this case also rests solely
on chapter 2. Because they are both foreignare, Jalm and

de Mere are not diverse parties for the purposss aof 18
W.5.C. mec. 1332, and Jain's :m]r.]lr.r claim raises mo

federal question beyond arbitration, Chapter 2 thus
depaycates the beginning amnd the end of cur anthority

in this caae.

Both Jain and da Mere concede Chat we cannot rafex
this matter o arbicration unless the district cofict “has
Ehe suthority to order arbitratlon to proceed ina/particu-
lar place./l Chapter I offers two potentisl stabubory
basen for compelling arbliration im this case, “Pirst, mec,

208 ides that amy court with jurlsdi “ander
c 2 "may direct that arbitration be held in accor-
dance &lth the agresssnt at u:{ place- [ﬁn wided
for ;" whethar that place im within ar £ the Uniced
Stages. Such court may also appoink, trakorn in

A dance with ths provislons of" agresment . 9
.8,

. sec. 106. Because the contyact between Jain and
de Meke does not idantify n.g{:?t ation site, sec. 206
doen mob allow a court to grantJain's motion to compel
arbitricion. Hes Hauhinia Corp. v. China Wat. Machlmsry

IT'H: & Export Coorp.. 619 F.3d 347, 350
1987) .

g ke wAREVOlL LUl el Ll Eecognlbion and Ealorce-

Becand, sec. I08 indica &L "Chapie

actions and procsedings brought under h:E-.p:.: ;?F:_L':h:“
extent that [chaptar 1] is not in comflice with thisg chapt ey
or tha Convention as ratified by the Upited Gtetes. =
Chaptar 1, which contains the general provisions regard.

ing arpitracion, allows that: f

A party aggrieved by the alleged fdiluce, naglect, or
refusal of another party to arblesate under a written
agreement for arbltration may petlitioh any United
Etaten district court which, sawe lor such agreement,
wyuld have jurisdiction undetw Title 38, in a civil
sctien ar in sdmiralcy of hessubject matter of a suit
ariging out of thse conpfoversy betweasn the parties, for
an ozder directing that suth arblitration proceed in
ths manner provided Far 4n auch agréement. . . . The
court shall hear j‘hq partien, and upon being satisfied
that the making &f the agresment for arbitration or
the fallure topoomply therswith ls not in Qesus, the
court shall sake an opder directing the parties to
proceed to wrbitration in accordance with the terms
of the agreemefit. The hnri.ngelld procesdings,

under euth sgresment, shall within the district in
which tf clclon for an order directinmg much arbitra-
tion e Filed.

El lr.l_lﬂ,ﬂ, mec. §. In contrast Co sec. 106, sec. 4 mot only
pereice but requires & court Lo oompal arbitration in ite
own district when no other forss is specified, Ses Marrill
Lynch, Plerce, Pesnsr & Smith, Inc. ¥, Lausr, Mo, $4-
22%7, salip op. st 8-§ (7ch Cir. March 1, 1995); Snyder v.
Bmith, 716 F.3d 40%, 419-20 (7th Cir.), ceck. denied, 46§
U5, 1087 (1%84). Indeed, & district court compelling arbi-
tration undar sec. 4 lacks the powsr to order arbitracion
to procesd cutslde Ice district. Smyder, 736 F.2d at 418,
Thus, the court only refer che case to arbltratlon in
the Northern Distrlet of Tllinois 4f mec. 4 applieh,

Without guestion, chapter 3 incorporacess sec, 4 Lo Boms
. Wheare an acrbitration agreesant specilies an

arbleratlon site, ses. 4 Lo sdmlttedly incospatible with
chapter 2, 1f the agreement calls for arbitration within
the district in which the sctlon is brouwght, both sec. &
and sec. 206 permit the court to 1 arbltration chare;
section 4 is at moat redundanmt. If resmant calls for
arbitration outaide of the district in which the sstion io
brought, the limite of sec. 4 direccly conflich wicth the
district court's powers under aec. I06, and sec. 208 would
render sec. 4 inapplicable.

Where, however, an arbltration agreesant containe mo
rovimion for location, mec, 4 would supplement sec. 10§

giving a court the abllity to compsl mrbitraciom im ice
own district, Under cthis clrcumstance, sec. 4 and sec. J06

Unit
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conflict only if one amsumss that Copgress intended nac,
106 to be che axelusive ssthod by which courta could

order arbicration. But LE sec, 106 were excluslve, courtm
would have laaos poswar to enforce arbltrabion agresments

in international cases than in domestic ones whenever

che sgresmant falled to stipulate an arbitration locatlon.
Chapter 3, by lsplementing the Convantlon cn cha
Becognition and Enforcement of Forelgn Arbliral

Awards, was designed to increass the ability of disceict
courts to compel arbltracion in internacional commsreial
canes, and sec. 208 reflects chat policy. Ses Allled-Rruce,
118 §.Ct. at 833; Scherk, 417 0.8, at 530. Given chat
purposs, the absence of any explicit statemsnt making

gec. F06 exclumive, and che strong presunpticn in favor

of arbitration In the sphers of privats incternational Law,
poe Mitsubishi Motorm, 473 U.8. ak §11; Schark, 417 0.5,
at 517, wa conclude sec. 4 is clesrly applicabla whan an
arbleracion agresment falls to specify & placa for arbitra-
tion.

The guestion then becomes how sec. 4 applies. Jain
agsarts that sec. 4 plainly states that shen che distrlet
court determines chat the parcties have agresd Co arbl-
trate a dispute, “the court shall make an order directing
the partiss to procesd to arbitration im accardance with
ctha terma of chs agreesent([,]® and such arbltration
"ghall ba withim che district in which the patition for an
order directing such arblitration im filed.*® Thus, Jain con-
cludes, the diserict court should crder arbitration in tha
Morchern Dietrice of T1linois. De Mare replies that sec. 4
ia inapplicable to this case on its own termé. He pointa
out that the firse sentence of sec. 4 allowe a court to
compel arbitration oply where a court has jurisdicrio«d
over tha subject matter of the case independent of N
arbleration sagresmant. As noted marlier, Jain's place “in
federal court depends sntieely on his arbltracion charact
with de Mere, Therefore, de& Mere arguss, the couze
cannot cospel arbitration under sec. 4 afd propevly
denied Jain's motlon.

The case law on the toplc {8 sparss. Jalm polnte to sav-
eral decisions, primarily Oil Basins.td. “w. Broken Hill
Propristary Co., €13 F.Supp. 483 (8.0 W%, 1985), cthat
resolve che matcer in hia faver, IR E.!.} Bapina, Oil Baains,
a4 Barmudian corporatlon, msoved g compel DHP, an Aum-
tralian corporation, ko arbitgatlon over a disagresmant
regarding BHP'e deductlion of certein coats from royalty
paymants mades to Ol]1 Basins. agreed that the dia-
pute should ba arbltraced but objected to the location: Dl
Basina sought arbitration in MWew York, while BHPF con-
cendad that arbicration mhould occur in Australia, ks im

to compel arbitration outside ice own discricc. [d. ac 487,
The court assumed, however, cChat Lt had-ehe suthority Eo
compel arbitration in Llta own district, tha Southarn
District of Hew York, under sec. 4 im tlu.,«l’hunn of &y
agressant to arbitrace sloewhare add ordered arbitracion
thare./2 Other courts, all niuu-%i Baains, have reached
similar conclusions. See Bauhinia Corp., B19 F.2d at 244-
S8; Clrocus Productions, Inc, v. \Rosgosclicc, 1993 HL
4031591 (B.D.M.¥. October 5, 1391); Tolaram Flbera, Inc.,
¥, Deubtsche Enginesring Jd8f-Voest-Alpine Industriean-
lagenbau, GmbH, 1991 Wi H.:H;. M.b.H.C. February

16, 1391); Capitol Comverting Co. v, Curioni, 1983 WL
157832 (N.0.T1l1. Movewbas 9, 1983].

Ai d& Mare palnts out, Lo all of the chapter 3 cagea in-
valving sec. 4 L to compel arbletrablion in the
abaence of ' cl identifying the prospective arbitra-
tion alte,‘@ave, 0i]l Basins, thars wam actually diveraity of
cltizenship mognizable undar 28 U.5.C. seg, 1312, Saa
Dauhinisy. B1% F.2d at 248 (Califormia ghlntilh Chiineas
defandant) ; Roegoscive [(Ruaslsn plainclff, Hew York

ft) ; Tolaram Flbers (Marth Carolina plaineiff,

germarivdefendant) ; Capitol Converting (1llincis plaintife,
ftalian defendant); ses also Sesbawang Shipyard, Ltd.
W ﬁ'ﬁl:’g!r, Imc,, 955 F.2d 983 (S5th Cir. 1992) (admiralty

iediction}. Ol1 Banins doss present & scenario almoat
dantical to the instant cagpe. Yet in 011 Basinm, am in
thess other cases, the dafendants sought an expansive
reading of asc, 206 rathar than a restrictlve reading of
osec. 4. Both parties io Odl Bamine wanted the court to

‘gompel arbitration, and It was only a matter of whers

that arbicration ahould cecur. 011 Basine, therefore, did
not directly address the lssue de Mere ralses, Mopsover,
language in a numbar of coses seems Lo de

Mere's argument by suggesting that specifying & location
for arbitration im a state that has adoptsd the Conven-
tion s & prerequiaite for compelling arbitration pursuantc
Lo chapter 2. Sés, &.g., Sedco w. Petroleca Maxicanos
Mexicam HWac*l Oil, 767 F.2d 1140, 1145 [Sth Clr. 1985}
Ledem v. Ceramichie Bagno, €84 F.2d 184, 186 (let Clr.
1983} .

D Mera'o popicionm han some plausibilicy but L& uleh-
mately unconvincing., Sectlom 208 requlres the iRcorpora-
tion of chapter | provisions ve the axtent they do Aok con-
Elice with chapter 2 or the Conventicn, and the jurisdic-
tlomal restrictions of wec. 4 appear to conElict with
jurisdictional grants of peca. 202 and 203 In incerna-
tional commercial arbitracien disputes. Copssquantly,
while the provielon of sec. 4 allowing a court te order
arbitration im lte own discrict should apply to an action

1HOd3H NOILVHLIGHV
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the instant casa, the parties had failed to specify a loza-
tion for arbitraction In thair agreemenc. The 0il Basina
court noted that mslcher sec, 4 mor aec. 306 parmitted ie

under chapter 2, ita jurisdictional limits should net.  United States

Other conalderationas also counsel Eke Pl"ﬁpriltk af our Pa e S5 0f7

concluston. The jurpisdictional requiresenc in Bac. 4 lacked personal jurisdiction, Cf, Bordem, Ing. v. Maipii |I
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s bus The juriesdictional reguiremenc in sBec. & .
ootenmibly prevents Che federalization of a vast number

of arblitracion di #a Chat were ordinarily the domain

of state courts. Thism federalism concern khas litcle force
where Congress has ctherwipe determined chat interna-

cional commercial arbitration sagreemsEnts Are asppropriate
matters for federal courts. Moreover., compelling arbitra-
tion in cases like the present one betber comports with

the lapguage of the Convention itself. Article 1I({3) of tha
Conventien states that *The court of & Contracting State,
when seslzed af am actien im a matter in respect of which
the parties have made an sgreement within the meaning

of thie article, shall, at the reguest of cne of the partims,
reler Che partiss to arbitration, wnless ic finds that the
sald agreemsnt 18 mull and woid, inoperative, or incapable
of boing performed,* Given chat the court is proparl

saized of this action, it should not then be left helpless Lo
enforce the arbitracion agreemepc. Finally, we note that
under de Mere's argusent, a federal court would have

less power to compel arbltration under an International
agreemant than a state court. Jain could have filed suit

in an Illinois state court based on the location of cLhs
royalty payments. De Mere, howavar, could then have

removed the cape to Pederal court under ter 2'm

removal provision, % 0.5.C. sec. 305. Once in federal
court, umsdsr de Mere's reasoning, he could move to

dismigs the cape, a8 he has done here. whersas no such
limit would necessarily apply in Btats court. Bee, e.g., 710
ILCE 5/1 and 5/2 (mllowing 1llimois courtes to compel
arbltration where the court finds a binding agreemant) .

The sams= analysis we have spplied to ths district
court“m ability to order arbltration andér sec. 4 applies to
ics l.hi'.l.:l.t]r to appoint an arbitrator ender & U.S5.C. mec. §,
Section &5 stipulates that “if no method be provided® in
the arbitration agressent for the appointment of an
arbierator, *"then upon the spplication of sither party ta
the controversy the court shall designate and appolnt wn
arbitrator or arbitratore or uspire, an the cass may
require, who shall act under the agresment with the
sane force and effect an 1f he or they had been ‘wpacifical-
ly named tharein.* Although sec. 206 states Chat 1
court *may appoint arbtratore in accordance with the
provislons of the agreemsnt,® such & powat doss, not
prevent the court from naming an arbitcatte were an
arbitration sgreement leaves that jmsus unsddressed;
section & in no way conflicts with seo, 306 on this pojnk,
hoocordingly, we hold that the diet court alas ham the
power to appoint an arbltrator jo thie case, Cf. Buro-Mec
Import, Inc. v. Fancrem & C.,.5.p.-%, 1531 WL 356211
(E.0.Pa. Movemlbar 16, 1983). )

Last, It is important te note what |8 mot et lesus In this
cage. De Wers hae not aseerted that the discrict court

lackad peracnal jurisdietl £. Borden, Inc. w. Heljl
Hilk Products Co., Led., Bl id s822, B2T (24 Cir. 1980)
imoting that & party "did not submlt to the jurisdiction®
of & court 'IIE'{ by agreeing to be bound by arbltration
that llﬂhl‘. or ght moL® oocur in that forum), eert.
denied, 500 0.8, 953 [1981). Even if df MWere could have
argued that he had never avalled himsel® of anybhing in
the Horthern Distriet of Illinods, /See“heahl Metal Ind. v,
Superior Ct, of California, Soland, BEysy, 480 U.5. 103,
113-14 (1807), che cime for makifig such an argument

has passed, See Fed. R. Civ, Py 120kl (1}. Similarly, de
Mere has not protested service o process. CEf. In the
Matter of Ferrara 5.p.A., 440 FeBupp. 778 [B.D.H.Y.

1977), aff'd, SB0 F.3d 1044 (3 Cir. 1978), Wor ham De
Hera moved for dismisgal anSgrounds of forum non con-
venlens, another reason for which district courte may dis-
migs a petition to/compel arbitration. Maria Victoria
Maviera, 5.h. v, Comantos del Valle, B.A., 759 F.23d 1027,
1031 (3d Clr. 19B§); "see aleo Acton Corp. v, Borden, Tnc.,
670 F.2d 377, YE2#3 (let Cir. 1982); 0Ll Basine, €13
F.S5upp, at 8B, Finally, de Mere has not claimed chat

the mgresment kG arbitrate is an unsnforcesbls mullity
incapable af being performed, Convention, Art.II(3]; see
Republic &F Micaragua v, Standard Fruit Co,, 937 F.2d
469, @Te=d5 (9th Cir. 1551), cert. demisd, 112 5.Cr. 1294
[y¥9aly Lades, G684 F.2d at 187; Baromun Aktiengessll-
dchafk v, Socleta Industriale hAgricola *Tresse® di Or.
Domefilco & Dr. Antonia dal Ferro, 471 F.Supp. 1163
[5.0.0.Y. 1973) . We pamn judgment op the sarite of none
¢f thess popslble argumentcs.

In light of what is not at issue, the limited impact of
our decislon becomes clear. One forelgn P."! can compal
another forelgn party to arbitrate In che Dnited Scaces
only whore the second party has expressly consented co
a Uniced Scaces forum or has contacts with that forum
sufficient to maet the requiresents of personsl jurlsdic-
tion. Thers will be no vast migracion nrl!uﬂign arbicra-
tion disputes to ths United States, as de Mere prophe-
cies, unless the defendant is already in some way con-
nected to this country. Bven in that event, the defendant
may otill invoke forus non convenlens arguments. To the
extent future parties wish to avold the uncertainty of
lsaving the forum question open, they can always specily
the locatlon of arbitration and the sethod of selecting an
arbitrator in thelr initial agrassent.

For thae foregoing reasone, che decision of Ehe distriet
court ism reversed and cho cass pemapded.

Hoversed and Remanded,
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1 We are mot faced with a sivuation Like that Iln Matter of U, 50
Linea, Isc. asd Liverpool and London 9.5. Procectlos amd

Inden, Ass'n, Led., 833 F.Supp. 350 (9.D.M.¥. 1993}, in whiéh
the parties had not epecified a wenue In their arbitratipfcoa-
tract but had agreed that, if chey could not agres to sh arbi-
trator, the Preaident of the Law Society of England weuld
designate ope. The court held that the arbitration agrsessnt
had rendared the cholce ol venue "itsslf & proper” iswwe for
resolutlon by arbitration.® Td. at 35). Rssuming phe propriety
of this declalon, mo squivalent provialon in the inftant case
exiots that would make it improper for a disecict court to select
an arbicraclon wenue. That French law will afn the arbi-
tration between de Mere and Jain does mob, dittate what site

for arbitration to choose or how an arbitrstor ahould be
aelected.

/2 Om a motlon bo recpen, the gougt subsequently dismissed
the ordar to arbltrate in Mew York on grounds of Eorum non
conveniena. O] Basine, ELVW.Supp. At 4B8-91.

Pa
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