UNITED STATES DISTRICT COURT .'
FOR THE DISTRICT OF COLUMBIA

Creighton Limited
Flaincif£,

V. :  Civil Actiom No. 94-1035 RMD

The Government O0f Tha State

0f Qatar (Ministry Of D
Public wWorks) i E“"E'n
Defendanc. - | wt Hn:_r. HMIEEHH
ﬂiﬂtumm“
QRDEER DRSTRICT OF COLLIMBL,

For the reasons stated in the Memcorandum Order of March 20,
15995, it is this J X day of March, \1%s3s5,

ORDERED that the Defendan®™s\Motion to Dismiss Petition
pursuant to Fad. R. Civ. P./12!¥k] (6), be and is hereby GRANTED.

£0 ORDERED.
Ricardo M. Urbina
ted States District Judge .
/ -
[ i T
United States
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UNITED STATES DISTRICT COURT
FOR TEE DISTRICT OF COLUMBIA

Craighten Limited,

Plainciff,
., . Civil Actien No. 34-10315 MO
The Government Of The Stacs :
Of Qacar (Ministry Of FILED
Fublic Works), : =
Defendant. : Document No. WAR 2 - 1995
CLERV. LS. DISTRICT CRURT,
& MEMORANCTM ORDER DISTRICT OF, COLUMBIA
. Granting Dafacdant'g Makion to Dipmiss’ Fetition .

Upon consideration of Dafendantc’'s Wotion to Dismiss che
fecivicn, Plaintiff‘s Opposition thegwfos and Defendanc’s Reply,
the court grants Defendant’s Motiogh ey Dismiss che Petition
witheout prejudice. Sacticn 150806) 'B) of tha FSIA provides this
court with subject-mattar and Rersonal jurisdiction ovar The
Sovernment af the State of (Qatar ("Qatar") to review this
cemplaint. Tha court fumther finds that the United Naticna (Maw
York) Convention on Reeggnition and Enforcement of Foreign
Arpicral Awards ("Cogrnwefiticn®! provides this court wich authority
to refuse the ragogniticn of the award based on Article V(1) (=).

. Accordingly, as~Qha court has decided to axarcise this
. dizerscionaygight, tha court concludes that tha plaintiff has .
failed tq State a claim for which relief is available.
L. ipplicability of the Fersign Sovereign Immunitias Act
(YFSIA")

A. Subdect-Materer Jurisdicrion

Whenaver the court is presented with a suit against a
Sore=ign scate, the court must ini=izlly determine whether it has
jurisdicticn £o hear the case, The Foreign Sovereign Immupiciesg
Act (FSIA), 218 U.S5.C. sectionsg 1502-1611 (1994) “*providea the
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sole basis for cbtaining jurisdicticn owver a foareign acate in ths

courts of this country." A noine Sgpuplic w.
Shizoizg Corp., 488 U.S. 428 [19289). See H.R. REr. No. 34-1487,

4th Cong., 24 Sess. & (1375}, U.5. Code Cong. & Admin, Naws
1275, p. 5604 (axplaining thact tke F5IA was enactsd o sec Zorch
"when and hew parties can maintaizn a lawauit against a foraigm
stace or its entities in the courts of the United States" and
"wnen a foreign state is entitled to soversign lmmunicy® )/

According to the FSIA, a foreign state is entitdad.rco
immunicy unless one of the statutory excepticns applleh. See
Saudi Arabia v, Nelsgn, 113 5. Ct., 1471, 1476 (I983] (stacing
that "under the Act, a foreign stare is presymmbdively immune from
the jurisdicrion of United Staces courts; sindeds a specified
axcepticon applies, a federal cour:t lacks\supject-macter
jurisdicticn over a claim against a S6raign state®). There are
six excepticas to foreign soversign \implnity. The excepticn at
issuye in this case, section 1605{8 (B), states that:

Lal foreion stste shall gob be gmune {rom Che

Pttt e < - = I = {

which the agtiocn iz BroWght, asicher teo eaforce an

agraamant made by(she'foreign state with or for the

banefic of a piivAte parcy co submit to arbitratiom all

or any diffewdnces which have arisen or which may arise

batwean tch@partiss with regpect to a defined legal

relaciofiship, whether concractual or not, concerning a

subject\Matter capable of sectlement by arbitration

upder the laws of the United States, or Lo confirm an

argiz> E i a i

&'d i o = r

in force for the United Staces calling for thes

recoegnition and enforcement of arbitral awards....

{emphasis added]

Upon examizacion of this provision, the court desterminess
that sectcion 1505(6) (B) astablishes subject-matter jurisdicticn
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United States
Page 3 of 11



s
L

TN S e e e b A R R = -

ovar the dispute. Firsc, because Cacar I3 a foreign stace, =h=
FE5TA is applicabla. Sacond, bacause this action iz one e
cenfirm an arbitral award, sectisn 1605(6) is applicabla.
Finally, since cha Coavencion is a —-ea:y or intermacional
agreement in force for che United Scates', section 160%(6) (B) is
applicable. Sees Capgill Tntern S A v. M/T Dave] Dvbepnko,
F.2d 1012, 1018 (24 Cir. 1391) (cenfirming that the New York
Convention "is exactly the sort of treaty Congress intendel oo
include in the arbitration exceptiom*). Sased on thi§ Analysis,
the court determines thac Cacar has waived its immfnily with
respect to suit regarding the arbitration award.

Although Catar i3 not a signacory to cha-tSgxvencion, Qacar’s

personal scatus is irrelevanc.’ In T.AS.DNNeC, of Stamford,
Coan v. M/V Alaia, 876 F.24 1168, 1172 (SChN\cir. 1989), the court

cenfirmed that "the Convention focuses Om The situs of the
arbitration, not upon the naticnality Wi the parties." Sas
Mavional Iramian Q41 Co. v Ashlaph 1, 817 F.24 326, 234 (Sth
Cir.) lexplaining that NICC [a/cAbizen of a non-mignatory to the
Convention] "could have chogln T0 negotiate a forum selection
clause with a situs in any|of® of the 55 nations that are
signatories to the Conveptlon®) gart. denigd, 484 U.5. 343
(1387) ; REsTATEMENT (THIRD) *FOREIGW RELATIONS Law oF THE UNITED STATES
smction 487 (1986 )"iAdicating chat a centract with a national
cf a state that (hs\noct a party to the Ceaventicon, can ba brought
under che Cog¥pntion by an agresment to arbitrace in a state that

% $ United States became a signacory tc the Convention ia
1870, \(¥¥70) 3 U.5.T. 2517, T.I.A.5. No. 6997, and implemented the
inggktacicnal agreement into 9 U.5.C. sections 201-208.

> Th;: 1n:=rpr=:at1ﬂn supperts tha goal of the Convention. In

., 417 U.8. 506, 520 n.l5 (1373), the

Court nntad that “tha goal of the C:n?ln:inn. and the principal

purpose underlying American adeoption and implementation of it, was

to encourage the zescogniticn and enforcement of commercial

arbitraticn agresments in iaternmaticnal contracts and o unify che

standards by which agreements co arbitrate are ocbserved and
arpitral awards are enforced in signatory countries.”

3
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i3 a party to the Conventicon, a&ven 1f chat stace has no .'
connection with the parties or with the tcransaction®). In this

caee, since che arbitration procesdings ctoock place and the award

was issyed in France, a sicnacory to the Convention, the

Cenvention is applicable.

i Retroactive Applicatiop of the FEIA

Congress amended tha FSIA by inserting sscticn 1885.0€) (B) on
November 3, 1988. FSIA, Pub. L. 100-663, 102 Stac{ 3p69 (1988).
AS a result, defendant arques that the applicatidp of thia
axception to a4 contract created six years befSdS\the enactmant of
the exception,' would permit the court to apmly’ the exception .
retroactively, a practice which is recoghized as disfavored by
U.5. courts, and would intarfare with/defendant’s antecedant,

substantive rights. See Corporacion Wefiezclana de Fomento v,
Vintaro Saleg Corp,, 623 F.24 785,\7%0 n.4 (1980) (stating that
in order to determine subjectsmakler jurisdicticn, "a court may
have to intarpret the substaAntl¥e principles ambodied in sections
1605-1607 before deciding whether to cake jurisdiction”):

3 . V. v. Can ia. 461 U.S. 480, 485 n.5
(1983) (stating chag "under the Act, both statutory subjectc-
matter jurisdictiea (otherwise known as "competence") and
perscnal furigdfedion turm on tha application of the subscantive
provisions of t£h8 Act"); v = ., 123 L.Ed.
229, 235 (1394 (stating that "the presumption against stacucory .
recroactivity has consistencly been explained by referenca ce the
unfaignAss of imposing new burdens on perscns after the faet");
Kadser Aluminum & Chemical Corp, v, Soniourno, 494 U.S. 827, 842-
844 (1990) (Scalia, L., concurring) (pointing cut that “the
presumption against rscroactive legislation is deeply rcotaed in
our jurisprudence, and embodies a legal docrtrine csnturies older
than cur Republic@®).

! The partiss enter=d ince a contract io 1982,

4
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Daspita this contantion. the court need not addrass che .'
rRETocactElyve questcicn because the court £inds that the defendant
kRas mistakenly argued it as a defense to subject-matter
Jjurisdiction. Section 1605 (6] (B} refers to che confirmacion of
an award or the enforcement of an agreement to arbitrate. Ino
cthar words, for issues concerning the confirmation of an award,
[ 123 ] toche time w award s 13 al
- : - 4 i i = . Bladngifs
correctly states that the conduect giving risa te thif prowision
arose when the ICC igsued itg arpicracion award i/ 1993; sven tke
first partial award was issued in 1989, after the émactment of
che provision. As a result, the award was igsyed post-snac-mant
and thereby falls within the scope of the prayision. Had tha .
award been issued pricr =o 1988 and cher# wWas & pending trial o
S8t aside or suspend tiea award., this sOdTT could esntertain
defendant’s motion and follow che sardied of cases rejecting the
retroactive application of tha FSTYA™ With the applicability of
section 1505(6) (B!, che court cancludes cthact there exists
subject-matter jurisdictionysover Qatar under the FSIA.

B. Parsopal Jurisdicticn

Cnce cthe courd 2wtablishes subject-matter jurisdiction, the
FAIA provides the\ court with personal jurisdictien. Sea FSIA, 28
U.8.C. sectighn 1930(b) (1993) ("personal jurisdiction over a
foraigm stat&\dhall axist as to every claim for relief over which .
the distridt courts have jurisdiection under subsecticn (a)

[subiecc maccer jurisdiction]..."); Sg8 Irapsport Wikine Trader

= | T & = 1 =
faviBpex Cenerala Mavala, 989 F.2d 572, 575 (1993) guerting Taxas
Txading & Milling Corp, v. Federal Rgpublic of Nigexia, 647 F.2d

300, 308 (2d Cir. 1381) (stating chat "tha FSIA makes the
scacutory aspect of persocnal jurisdiction simple: subject-matcter
jurisdiczicn plus sarvice of process sgquals perscnal
jurisdiceisn®) carr deniad 454 U.S. 1148 (19B82); and GQuzel v,

5
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Skate of Kuwaje, 818 F. Supp. &, 7 (D.D.C. 1993) (stating that
"personal jurisdiction over a foreign sovereign, like subject-
matter jurisdiction, eaxiscs only when cne of the axceptions te
the FEIA applies“).

Defendant argues that since it does not have "minimum
coentacts® with che forum, thers is no personal jurisdiction. In

] £ . 7. Waltoyer, 119 L. 24 2d. 394, 406 (1992),
the Courc stated that there must be a finding of mininug gontacts
with the forum to establish personal jurisdiccion. DeBendant
mistakenly applies this racionale to this case. Iy Walsover, thes
Court applied the minimum contacts teast within the ‘sentext of
section 150S5(a) (2), the commercial activity sxgeption to
immunity. One way of criggeriag section 18Q8(a) (2) i3 if the
commearcial activity outside the United Sratas’ hams a direct affsct
in the United Staces, and in detsrminldgwhether there was a
direct effect, the Court applied the Wimimum contacts test.

In this case, there is no disste effects question.
Therefore, for asection 1£05(&6) 4h)\ purposea, thare is no
Tequirement to prove indepepdencdy that a foreign state has
minimum contacts with che Forum.* See H.R. REIP. NOo. 1487, 3%4th
Cong., 2d Sess. 56604 6613 (19768) (explaining that "the
requiremancs of minipmm \jurisdictional contacts and adequate
notice are embodied| Im/the provisicn [secticn 1330 (bl]" and
"these immunitypXovisions [(sections 1605-1607], chesrefore,
pragoribe the/dedessary contacts which must exisatc befors our
courts can axaytise perscnal jurisdiction"). In light of the
above analywis, thea cocurt holds that thare is both subject-mattar
juriadi:h&nn and personal jurisdiction over QACAar.

' Venue is preper in this court pursuant to 28 U.5.C. section
13191(f) (4), which enables a party to bring suit againsc a foreign
state in =ha District of Columbia.

6
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II. Confirmation of a Foreign Arbitral Award Under tha .
Cenvention

Tha Conventicn enables a party to request the confirmacion
of a foreign arbicral award by Uniced Staces Districc Courts.
Sea 3 U.5.C. sascticn 203 (providing United Statas District Courts
with original jurisdiction co hear cases falling under the
Convention). 2 U.5.C. Secticn 207 staces that the requesting
Farty must apply to che court "within three years afecer\ap
arbitral award falling undsr rthe Convencion is mada, \N.™
The debtor party, howaver, may challenge the Teguast with
discrecionary grounds for refusal or deferral.See section 207
{stating that "the court shall confirm the afaryddunlesa it finds
one of tha grounds for rafusal or deferrall of receognition or .
enforcement of the award specifisd in tke said Convention®) .
Articles V and VI of the Convention Yisct\those grounds for
refusal and deferral. See i w 1 "*
S.B.A,, 663 F. Supp. 871, 873 (SgBW.Y. 1987) (notiag that the
grounds for refusazl and defertal)are found in Articles ¥V and VI
of cha Convention). Article ¥ lists seven grounds for refusal.
See Ipitrade Interpaciopal—w. Federal Republic of Nigeria, 465 F.
Supp. 834, 836 (D.D.C,\¥578) (statcing that "Article V of the
Convenciocn specifisd, tHe only grounds on which recognition and
enforcement of a(foxeign arbitration award may be refused");
= B , 367 F. Supp. 1126, (D.C.D.Ma.
1354) [:nn.ﬂmg that *Articls V of the Convention sects forth .
the cnly dtounds under which a court may refuse to confirm an
award")n\ The applicable Article V provision is (1) (e), which
anablgsNa court to refuse recognition and enforcement 1if "the
iﬂ?ﬁﬁﬂhll not yet become binding on the parties, or has been set
Afiss or suspended by a competent auchoxity of the counfrv ia
which, or under the law of which, that award was made." (amphasis
added) .
To determine whether an award has beean set aside cr
suspended, the court must lecck =o the laws of the competent

United States
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authority of the country undsy which the award was mada. In
Iotern, Standarxrd Elsc., v Sridas Sgocisdad Anonima, 745 P. Supp.
172, 178 (S.D.N.Y. 1930), the court hald that this clauss
referred "exclusively to procedural and not substantive law, and
more precisely, to the regimen or schame of arbicral procedural
law under which cthe arbitration was conducted, and not cha
gubacantiva law of concract...." AS a result, in thac cage,
because che situs of the arbitration wag in Mexiceo, and because
the governing procedural law was that of Mexico, the colrts of
Mexico ware the only courts with qurisdictisn under Che
Conventicn to vacate the award. Zd, 178. See alsg Dworkin-
Cosell Intarair Coupier Serv, v, Avraham, 728 S..8upp. 156, 151
{3.0.H.Y. 198%) (peting that "Article V, secfiop“l{e) requires a
datermination that the award is final and (oinding, according te .
the law of tha country where the award wae Fendered®).

Defendant asserts that it has filed\a cimely appeal in che
Paris Court of Appeal, the competent\althority in which the award
was rendersd. Under article 150¢-af French Code of Civil
Procedure, "an arbitral award (refdered in France in intarmational
arbitral proceedinga ia subfect to an action to set aside on the
grounds set forth in artfghe. 15027; article 1502 lists when a
PArTty can appeal a declgitn granting recognition or enforcement.
Oncs che party appeals,) Article 1506 states that "enforcement of
the arbitral award@™is gugpended during che tima limic for
exgrcising the.means of recourse dafined in articles 1501, 1502
and 1504. The pendency of such an action brought within the time
limit alsoChas a gyuspeansive =ffesctc.” .

Innthis case, according to French Code of Civil Procedure,
the axbitzral award has been suspended. Because this court wmust
lapk\ct the procedural law of che place in which the award was
rendared, this court concludes that the award has been suspended
for Articla V(l) le] purposes. Plaintiff does not even dispute
the fact that the award has been suspended under French law and
that cthe Paris Court of Appeal iz chs compecent authority hars.
Plaintiff marsly argues that "thia court is net bound by the

:]
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affect of Article 1506 of the French Code of Civil Procedurs any

it

more than the Paris Court of Appeal would be by a proenouncement
by this Court directed ac it." pPat, Brief ac p.l1l. Casa law',
however, indicates thac chis court must defer to tha procedural
Laws of the place thac rendered the award; in this case, France.

Plaintiff asks this court to consider Article VI instead of
Article V, since both provisicns are permissive and Article VI
would avoid the possibility of rendering a decision incpmgiscent
with the pending Franch decision.' Article VI statas that”

if an applicarion for the setting aside or suspéfision

of the award has been made ts a competent 3juthorfity

raferred to in article Vi{l] (e}, the authofrey before

which the award is sought to be r=liad Upon may, if i:

considers it proper, adjourn the decigidbn on tha

enforcement of the award and may alsg, on the

applicaction of the party claimifig’ ehforcement of the

award, order the other partyta\give suitable security.
This Articla is clsarly parmissive. The court has the discraticn
to adjourn or proceed with ir§ decision. Defendant agress with
the plaintiff that Article WI/is permissive but asks the court to
consider Article V, sipnes\A¥ticle V does not require the posting
of security. . .

There is nof ‘enough dispositive information or legislacive

* See Inexn, Standard Elec. v. Bridas Sociedad AQonima, supra
p- 7 and Dwogkin-Cogell Interair Courier Serwv. ¥. Avraham, supra p.
8.

'oPlaintiff cites to cases where courts have applied Article

VI instesd of Article V(1) (e) when given a choice. See Spier v.
calgavurificio Tecnica J.P.A., 663 F. Supp. 871, 875 (S.D.N.Y.
L3987 Ydemonscrating the court’'s preference to stay the procseding
aunti? the foreign court, under which laws the award was made,
rafdars a final judgment); and F 1 T

Mipagemenc. Inc., 517 F. Supp. 949, 962 (15%81) (same). These
cises, however, dealt with the award’s final and binding stacus.
In chis case, the relevant portion of Article V(1) ie] concarns che
suspended scatus and not the binding status of an award. As a
result, the two cases are discinguishable frcm the cne conironting

chis courc.
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histoery to determine whether Arcticle V is mandatory or
permissive. Dafendant arguas that Article ¥V is mandacery; if
Articla V was parmissive, it would be a superflucus and
duplicacive provision under the Convention. In contrasc, the
plaintiff focuses on the language, "may refuse" Lo argue che
permissive nature of Article V. Upon careful examination of the
ranguage, the court concludes that one distinction between
Article V(1) (e} and Arzicle VI ceals with the status of the
award. Article Vil] (e) applies to those situations wmrethe
award has been suspended. On che other hand, ArctigcieaWI applias
to those situacions where the application to susperd.-an award is
pending before a court.

In cthis case, there is no gquestion that \the award has been
suspended; an action to set ssids an arbiCxal> award in France ia
all that is required to suspend that gwewd according to French
Coda of Civil Procedura. Even if Axfifle V is permissive, this
court can exercise its discretiocnaPp\right to refuse recognition
and snforcement of the award ag. provided for in the Convention.
Consequently, there is no reasgn/to decermine the parmissive or
mandatory functionm of Article V because with the award's status
triggering Article V(ll{eN, the court chooses to exarcise its
authority to dismisse,

For the reasgns' stated herein, ths court grancs Defendant’s
Motion to Dismiss the Pecition without prejudice. A separace
ordar shall\f8llow.

Ricarde M. Urbina

Untted States District Judge
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