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I Filed Jul. 13, 1993]

LINITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OLIO
EASTERN DIVISION

Case Mo, C-2.92.452

Hanny L. ReyHoLDS, Ju.,
Plaindif],

¥.

I TERMATIONAL AMATEUR ATHLETIC FEDERATION,
Defendant.

OPINION AND ORDER

This matier comes belore the Court to consider the me
tion of the Defendant, International Amateur Athletic
Federation (“"TAAF"), to vacate the delault judgrieat
previously cntered by this Court on December 3 19532,
Fed R, Civ. I, 60({b). The motion filed subscoutnt o
pgarnishiment proceedings initinted in this caseolsy Plaintifl
Reyolids, contemds that this Court lacked dsoth, personal
jurisdiction over the TAAF aml subject \madier jurisdic-
lion over the controversy.

STANDARD OF REWEW

The mechanism by which an witry of delault judpment

may be set aside is found in Federal Rule of Civil Mro-
ceilure 55(c):

For pgousl conse shown the conrt miay el aside an
culry of default amd, il a judgnent by default has
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been entered, may likewise set it aside in accordance
with Rule 60(L)
Thus, a default entry cad Be %€ aside wnder this rule for
“good cause shown,” while o default that has become _imul
as u fudgment can be set aside only under the strictes
Rule 60(h) stambds Tor setting aside final, appealable
orders. Rule GOCLT provides:

Onomotion and upon such terms as are just, the
cowd hay relieve a party or a parly's legal repre-
sevitafive [rom a final judgment, order, or proceed-
iiptor the following reasons: (1) mistake, inad-
vertence, surprise, or excusable neglect; (2) newly
{liscovered evidence which by due diligence could
not have been discovered in lime to move for o new
trial under Rule 59(b); (3) frouwd (whethier here-
tofore denominated intrinsic or extrinsic), misrepre-
senlation, or other misconduct of an adverse party;
(4) the judgment is void; (5) the judgment has been
satisfied, released, or discharged, or a prior judgment
upon which it is based has been reversed or other-
wise vacaled, or it is no longer equitable that the
judgment  should have prospective application; or
(6) any other reason justilying reliel [rom the op-
eralion of the judgment.

While reliel from judgment under Rule 60(b) s normally
an extraordinary remedy 1o be granted only in exceptional
circumsiances, where the motion is brought under Hule
GO(hY(4) and alleges that “the underlying judgiment is
void because the court lacked personal or subject maller
jurisdiction,” once the court decides that the allegations
are correct “the trial judge has no discretion and muost
grant appropriate Rule 60(b) reliel.”  Texrile Banking
Co. v. Rentschler, 657 F.2d 844, 850 (Tth Cir. 1981).
While there is some dispute in the federal courls as o
which party carries the burden of prool with respect 1o
jurisdiction after a defavlt judgment has been piited! Stites
Court believes the Seventh Circuil’s approach iF’éb"e heleq 3
one:
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If the defendant, alter receiving notice, {3) cilizens ol different Stales and in which
cilizens or subjects of 2 foreigh stale are addi

chiooses 1o let the case go o a default judgment, the s ]
tional partics;

defendant must then shoulder ihe burden of prool

when the defendant decides to contesl jurisdiction in (4) a forcign stale, S/ as plainiill and citins
a postjudgment rule G0(b)(4) motion. of a Staie or of diTerent Stales.

illy Export Corp. V. Ralicar. Ltd., 804 F24 398, 401 Plaintilf claims to be(a citiren of Ohio, and this claim 15
h Cir. 1986). See also Rohm & Haas Co. v. Aries, not seriously contesied? Accordingly, the Court must de-
3 FR.D. 541, 544 (S.D.NY. 1984) (noting that the termine whether e LAAT is diverse from Plaintiff within
posing view fails to consider that a defendant has an the meaning of-§-4332(a).

portunity prior o the enlry of default to oppose juris-

: ? The oy o earporaled association. Far pur-
clion by a Rule 12 motion). The TANF jis an unincorpory , P

poses. ol _\§ 1332(a), an unincorporated associntion 15

. SR » a cilize 1 states in which members
DISCUSSION decaway 1o be a cilizen ﬂ[. :11 _ 1

- - giedumiciled. Thus, ihe citizenship of each IAAF mem

Subject Matter Jurisdiction her! must be considered in Jetermining whether diversity

dxists. See Charles A. Wright, et al., Federal Practice and

A.  Diversity Jurisdicli ol gy
ersily Jurisdiciion Procedure § 30630, al 688-89. Plaintill maintains that

Fhe Courl must first consider whether subject matier diversity jurisdiction exists because no TAAF member i3
l_“lhdltlllwn cxists.  Maintill asserts that diversity jur isdic- a citizen of Ohio. Thus, the IAAF'S citizenship is com-
o IT‘RIM-"; pursuant to 28 US.C. § 1332(n), which pro- pletely diverse from Plaintifl's citizenship. Defendant,
iddes: however, maintains that diversily jurisdiction does nol
{a) The district courts shall have original jurisdies exist. Specifically, Defendant {.m'um that e of . K1 10
tion of all civil actions where the malter in contros hundred '.“':.ml‘“ﬁ are 003 “citizens or subjecls of foreign
versy exceeds the sum or value of $50,000, . . and states” within the meaning of ﬁ.l 332(a) because cenall
is between — IAAF members either are agencics OF instrumentalities of

(1) citizens of dilferent States;
[ferent Stales; 8 The complaint slates that Plaintilf resides in Wealerville, Uhln.

(2} citizens of a State and cilifeas or subjects Hecause diversity jurisdiction jooks only te an individusl's cilizon:
of a ["IE:'IL',I'I- :,-mm-" slhilp, Defendant aaserts that the complaint ghoubd have staled Lhat
Plaintilf is & citizen of or in domiciled in (Hhio. Hobwilhslanding
ihe Tecord belore Lhe Court establishes Pininliila Ohio cltizen-
" This Court firmly believes that there oughl Lo bo s incenlive ship. See Fawwor w Teaaco, Ine., 387 F. Supp. 626, azd (E.D.
fir @ defendant to conlest jurisdiction with o Tule 1Z(L} molien Tax. 1996), pemanded on ofher groiinds, b6 o gad (6ih CIF
ralher than Lo wwait jodgment and contest Juriadiction with & 1977).
fRule GO(by mobtlon. After all, the rescurces coiserved may oflen
Linies b enormors, By shifting the burden of proof, n defendand
roesives fust such an ineentive

& The membership of the IAAF connisls of approzimetely S0b
nationnsl amatenr athiletics nssociakions. Each member repidp| Sta
5 soparsle country. The Athletic Congress (“TAC") ia an IJ-'%“

3 Jurisdiction anserted pursusnt lo section 1352(a) (2) is com- mumber which represents the United Statea, Foor the purpose 9 2
ymowly referved in na alienage jurisdiction diversity jurisdiction, TAG is » citizen of Indiana and Virginia.
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forcign stites, or are cilizens or subjects of states nol
recognized by the United States, Defendant also asserts
that diversity jurisdiction cannot exist because one of its
members has no citizcenship. The Court shall consider
cach assertion in turn.

I. Agents or Instrumentalities of Foreign Sovereigns

It is well established that an action involving an agency
or instrumentality of a foreign sovereign may be prose-
cuied only if the procedural requirements of the Foreign
Sovereign Immunities Act (“FSIA") are met. 28 US.C.
3% _H]fl'. 1602-11. Morcover, the FSIA provides the sole
basis for obtaining subject matier jurisdiction over such
agency or instrumentality. Argentine Republic v. Amerada
Hess Shipping Corp., 488 U8, 428 ( 1989).

As Defendant has acknowledged, however, Plaintill is
ol f.m'ng each IAAF member individually, Rather, Plain-
luli! 15 suing the IAAF as an entity. Therefore, becase
sull was not brought against a foreign agent or indiri-
mn:nllulil].r. Plaintiff need not comply with the prodedusal
requirements of the FSIA. Further, there is pothing in
the Fanguage of the FSIA which prevents & goimt from
concluding that an agent or instrumentality, 6l 4 foreign
state is a subject or citizen of a foreifstate for the
purposes of determining the citizenship of an wnincor-
porated  association.  Consequently, e fact that some
members may be agents or insteymenitulities of a foreign

-':“"[“ I._lﬂlil‘H- not preclude the Cang\from nsserting diversily
jurisdiction over the IAAF.

2. Citizens or Subjects of States Not Recognized by the
United States

2 Not every alien can sue under diversity jurisdiction.
Phe party must be a citizen or subject of a “loreign state.™
|Jlm'-_l':11.:uwud regimes are usually not considered “foreign
et ndee 2R 1LS.C. 8 1332(a), and, as a result, thelr

[ SN P
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entitled to sue undertbe.same statule. Therefore, as a
general rule ®, a fof€iposnational can sue in lederal courl
only if he is a citteen’ of a foreign state which is recog-
nized by the Lnited States government at the tme ol
the commemeement of the suil. Land Oberoesterreich v,
Gude, 109 F.2d 635, 637 (2d Cir. 1940). This rule is
not liptited\ o cases involving diversity jurisdiction, how-
ever™\ It precludes an unrecognized nation from bringing
suit regardless of the basis for asserting subject” malter
jufisdiction. See, e.g., Republic of Vietnam v. Pfizer, Inc.,
556 F.2d 892 (8th Cir. 1977) (flederal question juris-
diction).

MNotwithstanding, recognition by the Executive Branch
is nol required where the unrecognized nation or nalional
is brought into the suit as a defendant. In Klinghofler v.
S.N.C. Achille Lauro, 937 F.2d 44, 48 (2d Cir. 1991),
the Second Circuit stated:

While unrecognized regimes are generally precluded
[rom appearing as plaintiffs in an official capacity
without the Executive DBranch's consent, [cilations
omilted], there is no bar o suit where an unrecog-
nized regime i3 brought inlo court as a defendant.

The Klinghofler court found that the Palestine Liberation
Organization (“"PLO")—although never recognized by
the Execulive Branch—did not “lack[] the capacily to be
sued in United States courts.” [d. Hence, although cer-
tain TAAF members may represent stales not recognized
by the Excculive Hranch, this fact, in and of isell, does
not prevent this Court from asserting diversity jurisdic-
tion over Plaintill’s suil.

¥ Tha rationsle for this rule is ma follows: The consiitutiamnal
nuthority o recognize nations liea solely with the Eddnited Siates
Hunco Natfomad de Cuba v, Sabbaiine, 376 U5 :Hpablé 318f413
Thua the judiciary aleibd not undermine the foreign policy of the
Execulive Branch by entoriaining suila from unrecognized nations
or their nnljonale, See Lolwion Stafe Corge & Posgenger 5.5, Line
i, Meliralh, 188 F.2d 1000, 1003 (D0 Cie), cord, demied, 342 1.9,
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In addition, the IAAF orgues that several of s mem-
bers represent states which cannot be “foreign  slates”
under § 1332(a) because they are colonies or |.'|1.*|]-ﬂr'||.|~
encies of other, recognized states. Many courls, how-
ever, have found colonies or dependencies of recognized
states (o be “foreign siates™ for the purposes of diversily
jurisdiction. See Wilson v, Humphreys (Cayman) Led.,
916 F.2d 1239 (Tth Cir. 1990), cert. denied, 111 S.CL
1415 (1991 ); Netherlomlds Shipmorigage Corp. v. Madias,
T17 F.2d 731 (2d Cir. 1983); Creative Distributors, Lid.
v. Suri Niketan, Inc., No, B9 C 3614, 1989 WL 105210
(N T 1989); Timeo Eng'g, Inc. v, Rex & Co., 603
F. Supp. 925 (E.ID. Pa. 1985); ¢f. Tetra Finance (HK),
Ltd. v. Shaheen, 584 F. Supp. 847 (5.D.N.Y. 1984).

In Wilsen v. Humphreys (Cayman) Lid., the Seventh
Circunt stated that “the exercise of American jlldi.lﬂlﬂ. au-
thority over the cilizens of a British Dependent Territory
implicates  this country’s relationship with the United
Kingdom-—precisely the raison d'etre for applying alisnage
jurisdiction.” 916 F.2d at 1243, In this Court’s-apinion,
the Seventh Circuit’s reasoning applies nol only Yo TAAF
members representing the British Dependemt. Territories,
but also o members representing any colopy or depend-
ency of a country recognired by the United ‘States, Thus,
the foct that several IAAF membars wepresent colonics
or dependencies of other, recognized\siates does not pre-
venl this Court from exercising diversily jurisdiction.

3. Staleless Citizen

Finally, the TAAF desguts that the Morthern Mariana
Amateur Sports Association, which represents the Com-
monwenlith of the Northern Mariana Islands (“CNMI™),
has no citizenship for the purposes of diversity jurisdic-
on., CHMI citizens are United Stales citizens bul, ac-
cording to the IAAF, they are "stateless” because they are
not citizens of a state or territory, ‘Thus CNMI citizens
may not sue under diversily jurisdiction. Cf. Cresswell

@
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v. Sullivan & Cromyed,"922 F.2d 60 (2d Cir. 1990)
(11.S. citizens dogchcd abroad are “stateless” for the
purposes of diversity jurisdiction. Therelore, partnership
that included “Sstal®ess” citizens cannol be sued under
diversily jurisdiction ).

If the JAAF's argument were accepled, CNMI cilizens
would, beNthe only class of United States citizens—other
thathcitieens domiciled abroad—who are denied the right
tonsiie under § 1332¢a). The Courl is reluctant o con-
flude that Congress would create a pocket of cilizenry
who are refused equal access to United States courts. In-
deed, 48 U.S.C. § 1694(a) casts doubt upon the assertion
that Congress intended to bar CNMI citizens from suing
unider § 1332(a). Section 1694a(a) provides in parl:

The District Court for the Morthern Mariana Is-
lands shall have the jurisdiction of a District Court
of the United States, including, bul not limited 1o,
diversity jurisdiction provided for in section 1332 of
Title 28. . ..

It seems highly unlikely that Congress would confer upon
the District Court for the Mocthern Maciana Islands the
power o exercise diversity jurisdiction, yet nol permit any
CNMI citizens 1o sue under such jurisdiction, Further,
in Yokeno v. Mafmas, 973 F.2d 803 (9th Cir. 1992), a
Japanese citizen brought suil against a CNMI citizen.
The Ninth Circuit expressly stated that diversity jurisdic-
tion would exist between a CNMI citizen and a Japanese
citizen, but remanded the case back to district court
for a determination on whether diversity had been ob-
tained collusively. Thus, the courts, as well as Congress,
have evinced an intent to permit CNMI citizens o sue
under § 1332(a).

United States
B. Review of the London ArbitrRage 4 of 13

Beyond the issue of diversity jurisdiction, the 1AAF
maintaing that the Court Yarks subiect matier jurisdiction
becanse Plaintiils sull. 0 essence. seeks fo sel sside an
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[ miernalional arbitral decision (ie., the IAAF's decision
regarding Plaintiff’s uvse of steroids). Under the United
Mations Convention on the Recognition and Enforce-
ment of Foreign  Arbitral Awards, 21 UST. 2517,
T.ILAS., No. 6997, 300 UN. 38 (“the Conveition™),
such decisions may be set aside only by a “compelent
authority of the country in which . . . [the] award was
made.” Id. Article V, §1(e). The United States be-
came & party to the Convention in 1970, and soon there-
after Congress enacted legislation implementing the pro-
visions of the Convention into domestic law., 9 U.S.C.
§5 201-08. The United Kingdom is also a signatory to
the Convention, Thus, according to the IAAF, this Court
lacks jurisdiction to entertain Plaintill's claims; Plaintill
can only bring suit in England because that is where the
award was made,

Motably,

the Convention applies only to awards resuliing Fram
arbitrations o which the parties have submitied val-
untarily. If the arbitration were conducted by a per-
manent body to which the parties were abligated to
bring their disputes regardless of thein, will, the
procecdings are judicial rather than<asbitral in char-
acler and the resulting award would adt come within
the purview of the Convention.

Leonard V. Quigley, Accession, by~the United Siates to
the United Nations Convention\om the Recognition and
Enforcement of Foreign Avbiiral Awards, 70 Yale L.J.
1049, 1061 n54 (19613 (quoting the Oficial Report
of the United States “Balegation to the Convenlion).
Thus, as evidence of each party's willingness to arbitrale,
an agreement to arbitrate must be in wriling (0 be en-
forceable under the Convention. Convention, Article 11,
11. An “agreement in writing” is defined as “an arbitral
clause in a contract or an arbitration agreement, signed

: by the parties or contained in an exchange of letiers or
’ - P Astieln 1T 4 2.
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In the instant casesthese is no “agreement in writing”
between PlaintilT _and the IAAF. Ostensibly, then, the
TTAAFs decision(regarding Mr. Reynolds does not come
within the pugview ol the Convention and, as a result,
the Converntinsdoes not defeat this Couwrt's jurisdiction,
Regardless wfvihe writing requirement, Defendant claims
that the, Convention nonetheless precludes this Court from
excriiging jurisdiction over Plaintill's lawsuil.

First, because PMlaintilf asserted—and the Court lound

|’ #that the TAAF violated his right to contraclual due

process by not providing a fair hearing in accordance
with its rules, Default Op. at 19, the IAAF claims that
Plaintilf cannot now disavow the existence of an apree-
ment o arbitrate. The determinative issue, however, is
whether the Convention is applicable to the decision ren-
dered by the IAAF, thereby requiring this Court lo ab-
stain from hearing Plaintils suil. For the Convention
to apply, there must be an “agreement in writing” to ar-
bitrate. In the instant case, it is undisputed that there
was no “agreement in wriling” as defined by the Conven-
tion. Thus, this argument is without merit.

Second, Defendant maintains that Plaintill cannot avoid
an arbitral award by raising the Convention's wriling re-
quirement defense because he actually parlicipated in an
arbitration proceeding. In support, Delendant ciles o
Minister of Defense v. Gould, Inc., 887 F.2d 1357 (9th
Cir. 1989), wherein the Ninth Circuit held that accept-
ance of the Algerian Accords by the President of the
Uniled States constituted an “agreement in writing” be-
tween an American corporation and the government of
Iran for purposes of the Convention. The Algerian Ac-
cords provided for the release of American hostages held
in Iran and also established the Tran-U.S. Clajms Tribunal
{("Tribunal™), which gave American and |IE]}}II}E§ é’[‘? Is
a forum to present their claims against eilM@0NR
its citizens. Id. at 1359. The Ninth Circuit then went
on Io state that even if there were no "agreement in writ-
ing," the American corporation “ratified” the actiong of
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the United States by filing a claim and arbitrating it be-
lore the Trbunal. fd. at 1364,

Gould, however, is distinguishable because it involved
overriding foreign policy considerations not found in the
instant case. See Dames & Moore v. Regan, 453 U5,
654, 686-88 (1981) (As a necessary incident 1o seitling
major foreign policy disputes, the President has authority
to suspend actions in U.S. Courts which were brought by
American nationals against Iran. Consequently, nationals
may assert their claims against Iran only before the Tri-
bunal.) These considerations require that courls uphold
the ability of the President to force American nationals
o submmit their claims lo arbitration.  See, e, &l ol
673-74 (discussing ability of President to override individ-
ual claimants when foreign policy at issue). Thus, in
Gould, the policy favoring voluntary arbitration—as evi-
denced by an “agreement in writing”—was overridden by
a presidential exercise of constitutional authority. Such
is nol the case here. Gould therefore lemds little suppart
to Delendant’s argument that Plaintills alleged * pattici-
pation in the TAAF arbitration precludes him [raffrrais-
ing the writing requirement defense.

Last, Defendant asserts that because a wiibtlen arbitra-
tion agreement exists between TAC and ather TAAF
members, the TAAFS decision may onlp B& attacked in
the courls of England. Delendanterelies vpon fnlermna-
tional Standard Elec. Corp. v. Redas Sociedad Anonima
Petrolera, 745 F. Supp. 172, NS-78 (5.D.NY. 1990)
to support its claim that anyone\ challenging the TAAF's
decision must bring soit W~England. In [nrernational
" Standard, however, a writfen agreement to arbitrale ex-
isted between the parties. Id. at 174, Thus, that case is

FTMaink il eonlends fhat he was gol 0 party Lo the arliibration
Imstenl, aecording b Plaintil, the procecding wia belween TAG
aned ihe TAAF. Mem. in Opp'n, ot 49 The Gl expressea no
upiniun as (o whelher the arbitrabion wons belween ithe TAAF and
TAC or the TAAF ond Maintill,

|
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limited 1o the issue of selting aside an award under Ar-
licle V of the Convendion, As menlioned above, the issue
before this Court ig"whether the Convention applies at all,
thercby precluding\review of Plaintilf’s suit. Convention,
Article 1l. Because there is no wrillen agreement be-
tween (he BlawlliT and the 1AAF, the 1AAF's decision
with regard to) Plaintill does not come within the purview
of the/ConvEntion. Consequently, the Convenlion does
not bar Plaintiffs suit in this Court.

Maving concluded that subject matter jurisdiction ex-
ils, the Court shall consider Defendant’s remaining
grounds for quashing the default judgment.

Il. Personal Jurisdiction

For personal jurisdiction to exist over o nonresident
defendant in a diversity case, the central concern is the
relationship among the defendant, the forum, and the
litigation. When presenied with a jurisdictional dispute
concerning the sulliciency of the defendant’s contacts with
the forum state, a district court must apply the law of
the state in which it sits, subject o constitutional Himita-
tions. Welsh v. Gibbs, 631 F.2d 436, 439 (6th Cir.
19800). Thus, two basic prérequisites must be satisfied:
the defendant must be amenable 1o suit under the forum
stale’s long-arm statule and the exercise of jurisdiction
over the defendant must not violate the Due Process
Clavse of the United States Constitution, In-Flight De-
vices Corp. v. Van Dusen Air, Inc., 466 F.2d 220, 224
{6th Cir. 1972).

This two-tier analysis is required whenever personal
jurisdiction is premised solely on conduct of the defend-
.ml a8 delinesied in the Ohio's I;rng arm slalule hﬂ.un:

“the cause of action must have arisen from thal co I:IH
.ﬂ‘r.mmg v, BBC, Inc., 575 F. Supp. ISE-H
Ohio 1983) (interpreting § 2307.382(8), P@ﬂ%r@aﬂf 3_3
§ 2307.382(C)). If the Ohio long-arm stalute does not
provide a basis for the exercise of personal jurisdiction
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over the nonresident defendant, jurisdiction is unavail-
able even if the exercise of such would not violate due
process.

In the instant case, Plaintilf has alleged four causes of
action: breach of contract; breach of l:ﬂntrm:l:unl due
pracess; defamation; and interference with business re-
lations. ‘The Court must first determine whether the Ohio
long-arm statute provides a basis for asserling personal
jurisdiction over Defendant with regard to each cause
of action. 1f the statute does provide a basis, the Court
shall proceed to the second tier of analysis and determine
whether the assertion of personal jurisdiction violates due
process.

A. Amenability to Suit Under Ohio’s Long-arm Statute
The Ohio Revised Code provides in part:

(A} A courl may exercise personal jurisdiction over
a person who acls directly or by an agenl, as o a
cause of action arising from the person's:
(1) Transacting any business in this stalé;
" " - -
{3) Causing tortious injury by amn act or omis-
sion in this stale;
. . . .
(6) Causing tortious injury i this state lo any
person by an act outside this state commitled
with the purpose of Hojuring persons, when he
might reasonably Bave expected that some per-
son would be injured thereby in this stale;
. . . .
(C) When jurisdiction over a person is based m'tr-l:ljl'
upon this section, only a couse of action arising
from acls enumerated in this scction may be as-
serted aguinst him,

O.R.C. § 2307.382,

c®
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Plaintilf has averredthat the “iransacling any busi-
ness” provision of (hé @hie long-arm statule applies 1o
his contract amd coufragtnal due process clmms. The Ohio
Supreme Court hasdindicaled that this provision is “very
broadly worded-and ‘permit[s] jurisdiction over defendants
who are i(ndfsdgefing any business in Ohio." Keniucky
Oaks Mall \Co, v. Mitchell's Formal Wear, Inc., 53 Ohio
St. A, 75, 559 N.E.2d 477, 480 (1990), cert. denied,
111 SO 1619 (1991) (emphasis in original). Fur-
theery e word “any™ has been defined to include “each,”
“etopy," and even the “shghtest.," Lamier v. American
i of Endodoniics, 843 F.1d 901, 906 {6th Cir. 1988).

As the Court previously held, a contract existed be-
tween Plaintill and the IAAF, and the IAAF breached its
contractual obligations. Default Op. at 11, In addition
to the contract, Plaintiff has demonstrated that the 1AAF,
through iis oflicers and counsel, directly correspond with
Plaintilf and Plaintill's counsel in Ohio, telephoned Plain-
1ills counsel in Ohio, and physically appeared in Ohio.
Specifically, before initiating any litigation, Plaintills
counsel requested documents from the IAAF and Man(red
Donike, a member of the IAAF Medical and Doping
Commissions. PL's Exh. 21. Mark Gray, counsel for the
IAAF, responded to Plaintill's request in a letter daied
December 6, 1990. PL's Exh. 11. In this same letter,
Mr. Gay requested that all correspondence to the TAAF
be sent to TAC. TAC would then contact the TAAF il it
needed assistance.

Moreover, Manfred Donike voluntarily appeared in
Ohio to testify against Plaintiff at a TAC Doping Con-
trol Board hearing.” In addition, Ollan Cassell, Vice-

T Defendant clnima that Donike appeared ak the hearing st TADS
request, and nol as & representative of the TAAF. UnitedStates
entoriaine no doulit that Donike appearesd an o rog e 98
ihe TAAF. Indeml, in o aworn declorsifon weed pa evidence in an
earlier TAC hearing, 1hwiike silated that “[a]ls 8 result of my
position with the TAAF, | had oceaslon persomally to review Bulch
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President of the IAAF and Executive Direclor of TAC,
travelled 1o Ohio and repeatedly communicated  with
Mlaintill concerning his suspension and the JAAF Council
decision 1o extend the suspension. PL's Exh. 9, 13
Finally, with respect to an IAAF hearing held in May
1992, Mark Gay telephoned and corresponded with Plain-
(ill’s counsel. PL's Exh. 23, At the suggestion of Mr.
Gay, a telephone conference call was held between TAC,
Plaintill's counsel, and Mr. Laurd Tarasti, the chairman
of the TAAF Arbitration Panel. The IAAF arranged for
Mr. Tarasti's presence at the conference call.

Defendant does not contest the existence of these con-
tacts with Ohio. Rather, Delendant claims the contacts
do not constitute the transaction of business within the
meaning of O.R.C. § 2307.382(A)(1). As mentioned
above, however, Plaintill need only show that Delendant
conducted the slightest act of business in Ohio to salisly
& 2307.382(A)(1). Upon consideration, the Court finds
that Plaintilf has met his burden.

This conclusion is buttressed by the Courts delerming-
tion that TAC acts as the agent of the IAAF jn\this
country. In Ohio, the relationship of principal and\@pent
exisis when one parly exercises the right of cénirol”over
the actions of another, and those actions ‘are direcied
toward the attainment of an objective which “the former
secks. Hanson v. Kynast, 24 Ohio St. 3\ 171, paragraph
one of syllabus, 494 NE.2d 1091 (1986). As the evenls
occurring before and after the copuhencement of Heyn-
olds' suit clearly indicate, TACacts on behall of the
IAAF and in accordance witlisits rules. Therefore, ju-
risdiction over the TAAF may-also be based upon TAC's
contacts with Ohio and, as a result, the Court concludes
that the TAAF has tronsacted business in Ohio throogh
its own acls, and by the acts of its agent, TAC.

Heynohla' drog lest resills, . . " PL's Ex. 22 Thus, Donike's
appearanee ab (e Ohio hearing arose out of his sssociation with
the TAAF,

39a

Defendant insists (hat ewenaal it did (ransact business
in Ohio, Plaintill’s contragt™wnd contractual due process
cluims did ot arise out of "any business transacted (here.
OR.C. § 23T M2(CY lostead, acemding o Delend-
ant, Plaintill’s cansessof aclion arose from “a wine sample
taken in Mondedy snalyzed in France, amnd conlirmed by
an internathwyal/arbitration  hearing held in London.”
Del’s Mém, i Support at 9. The Court does not believe
that Blaimtiil's connections with  Defendant  should be
fragmented in this fashion. As previously mentioned, a
copt€agtual relationship existed between the TAAF and
Plaintifll. Under this relationship, the TAAF established
the rules and regulations governing the procedural process
by which Plaintill would be tested Tor prohibited sub-
stances. Purther, the contract provided lor a hearing
process il the use of prohibited substance was atiributed
to Plaintill. The IAAF'S contacts in Ohio related en-
tirely to the process of considering whether or not Plain-
Gl had taken prohibited substances. ‘Thus, Plaintill's
breach of contract and contractual due process claims
clearly arose from Defeadant’s transaction of business in
Ohio. See Lanier v. American RBd. of Endodoeniics, 843
F.2d at 908.

Plaintilf has also averred that two of the three “lor-
tious conduct™ provisions of the Ohio long-arm statute,
subsections (A)(3) and (AY(6), apply 1o his clims
for defamation and tortious interference with  business
relations,  Section 2307T.382(A)(3) provides that o courl
may exercise jurisdiction over a person when that person
causcd (orfious injury by an act or omission in Uhis stale,
Section 2307 IR2(AY(O) provides Tor jurisdiction when
a tortious injury is causcd in this stote by a paity when
he might have reasonably expected that some | perron

would be injured thereby in this state. United States
Page 8 of 13

Defendant defumed Plaintlfl and  tortiously mln.glfuml
with his business relations by issuicng an  international
press release wherein the use of a controlled substance,
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nandrolone, was [alsely attributed 1o Plamiill. Not sur-
prisingly, periodicals disseminated this delamatory ma-
terial—including periodicals circulated in Ohio.  Indeed,
the primary purpose of a press release is o distribute
information to the press publication. As a result, Plain-
il suffercd cconomic loss. Specifically, NIKE, Inc. ter-
minated its endorsement contract with Plaintil.* PL's
Exh. 24. Three Ohio corporations—Kroger, Firestone &
Rubber Corporation, and Ross Laboratories—also ter-
minated endorsement contracts with Plaintill.  Finally,
Plaintilf missed out on [uture endorsement contracts and
appearance [ees. Consequently, Plaintiff suffered a sub-
gtantial amount of lost income, see Pl's Exh. 26, and,
more importantly, his repulation was harmed by De-
fendant’s actions.

Plaintilf has clearly suffered tortious injury in Ohio as
a result of Defendant’s lortious acts. The 1AAF claims,
however, that it did not know Plaintilf was an Ohio citi-
zen and, therelore, could not reasonably [oresee thal i
tortious acts would harm Plaintilf in Ohio. Even if_this
were 50, il is of litde legal import. The TAAE inteh-
tionally and purposelully directed their tortious, acts to-
ward Plaintilf, and such acts had a devastating “ellect
upon Plaintilf. Hence, it would be reasomble” Tor the
IAAF 1o anticipate being hailed into, courl where the
Plaintill resides (ie., Ohio). See Caolder v. Jones, 465
US. 783 (1984).

B. Due Process

Aside from determining whether the IAAF is amenable
to suit in Ohio pursuant to the Ohio long-arm statule,
this Court must also determine whether the exercise of
jurisdiction over the TAAF comports with the dictates of
Due Process:

B Siich lermination alse resulted from direct comimiialeitlong
bebween MIKHE and the IAAF, PL'a Exh. 3,

r®
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Due Process requires-amlythat in order to subject a
defembant to a judgwicit in personam, il he be not
present within the ferritory of the forum, he have
certain minimwum eofitacts with it such that the main-
tenance of thesuit does not offend “traditional no-
tions of fairf\play and substantial justice.”

Internatiofal\§lioe Co, v. Washingron, 326 U.5. 310, 316
(1945 ) Invdetermining whether this standard has been
salish&d-this Court is guided by a three-part test adopted
by<the Sixth Circuit: (1) whether the defendant pur-
posely’ availed itsell of the privilege of acting in the forum
sfafe or causing a consequence in the forum state: (2)
whether the cause of action arose from the defendant's
activities in the forum siale; and (3} wheiher the de-
fendant’s actions or the consequences of its actions had
a substantial enough connection with the forum to make
the exercise of jurisdiction over the defendant reasonable.
See, e.g.. Southern Machine Co. v. Mohasco Indus., Inc.,
401 F2d 374, 381 (6th Cir. 1968); In-Flight Devices,
466 F.2d at 226. This test is nol to be mechanically
applied, and it does not “eliminate the need to consider
the jurisdictional facts of cach case individually, 1o make
judgments as to the substantiality of contocts with the
forum state and the faimess and justice of subjecting a
specific defendant to the in personam jurisdiction of ihe
forum state.” Id. at 225-26. Rather, “[i]t is imperative
that it be understood that the flexibility, and therein the
virtue, of the International Shoe 1est is retained in the
third condition and no mechanical consideration of the
first two elements of the test can climinate the need for
an appraisal of the overall circumstances of each case if
jurisdiction is o be found.” 4. at 226,

The first criterion—a showing that the defaditet Btates
purposefully availed itsell of the privilege of 1pysaoNgs 13
business in Ohio and thereby invoked the benefits and
protections of its laws—is “the sine qua non for in per-
sonam jurisdiction.” Southern Machine Co., 401 F.2d at




& re

d2a

381-382, Purposeful availment, however, is nol conlin-
gent upon the Defendant’s physical contacts with Ohio.
All that s required is that the Delendant’s actions be
* ‘purposcfully  directed® toward residents of another
State.” Burger King Corp. v. Rudzewicz, 471 U.S. 462,
476 (1985).

There is no question that Defendant's activities were
purposeiully directed toward Plaintilf, a resident of Ohio.
First, Delendant entered inlo a conlrpct with Plainnill,
thereby creating continuing obligations between itsell and
Plaintff. Id. at 475-76. In addition, Defendant, and ils
agent, TAC, corresponded with PlaintilT and Plaintils
counsel in Ohio, and travelled to Ohio. Defendant argues
that because much of the Ohio contacts were initialed by
Plaintilf, it did not purposefully avail itsell of the privi-
lege of acting in Ohio. Defendant's argument misses the
paint: “['Tihe question of which party solicited the .
interface is irrelevant, so long as defendant then directed
its activities to the forum resident.” Lanier v. American

fd. of Endodontics, 843 F.2d at 910 (citing Southdrn
Machine Co., 401 F.2d at 382)).

Second, Defendant’s defamatory slutl::n:um were di-
recily aimed at Plaintilf. PDefendant £ _p
relense, ]_-;_,';uh._nuqm&_ﬂ[_udm.h_
defamatory information_about _the Plaintilf,> Such infor-
mation would 1;:|:-1.r|:|u.1||1.I have a devastaling impact on
Plaintilf, and this impact would be \mbst strongly felt in
Ohio—the stale where Plaintiff. owa® domiciled. Calder
v, Jones, 465 U.S. at T89-900-See alve Hupgel v. MceNell,
886 F2d4 1 (1st Cir. 19893 (Personal jurisdiction is
proper when effects of defamatory statemenis made out-
side state are most strongly felt in forum state—state of
Plaintills domicile); Lavalr v. McClatchy, 622 F. Supp.
737 (D.C. Mev. 1985) (same). The fact that Defendant
did not personally circulate the information in Ohio is
irrelevant, Calder v. Jones, 465 1.5, at TE9,

v @

43a

The second criterion is alsod sotislied: Plaintill’s causes
of action arise in Ohio. \The IAAFs breach of Plain-
s contract and its conseguences were made  possible
only by the IAAFS 1rantaction of business with Plain-
Wl in Ohio. See Lanicr v. American Bd. of Endodontics,
B41 IF.2d at 907 Woreover, the defamatory stalements
were publishedvin Ohio. and the economic impact of the
LAALFs eflions interference with Plaintiils business re-
lationships has occurred in Ohio.

Unge Yhe lirst two criteria are satisfied, “[a] defendant
cannol/defeat jurisdiction unless it presenis "a compelling
citse that the presence of some other considerations would
render jurisdiction unreasonable” ™ Id. at 910 (quoting
Mwryer King, 471 US. mt 477). Delendant advances
several arguments in an attempt to show that jurisdiction
over it wonld ke wenreasonable.  Basically, Defendant
argucs that jurisdiction by this Court, or by any court
located in the United States, would be unreasonable be-
cause the TAAF and its members have—Ifor perfectly
valid reasons—agreed otherwise, and that US. couris

should abide by this agreement. The Court is not per-
suaded.

Delendant breached its contract with Plaintll, deprived
lim of right to contractual due process, defamed him,
aml interfered with his ability 10 earmn a living, all of
which cost Plainiff millions of dollars in economic harm
along with immeasurable dollars in emotional harm. Fur-
ther, Defendant threatened Plaintilf (and other U5, ath-
letes) with additional harm if Plaintif did not terminaie
his suit against the TAAF. Throughout all of this, the
VAAF has insistad that Plaintilf was not entitled 1o any
forim of recourse against i, and that it could never he

held accountable for i1z misconduct—no maypitetiStates
Page 10 of 13

CETCE IS,

Belatedly., Defendant now claims that Plaintill could
have contested its doping decision in an English court,
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In light of pronouncements® by the IAATF's President,
Primo Mebiolo, the Court views this claim with some
skepticism."”  Mevertheless, even if the IAAF were 1o
aecept the jurisdiction of English courts to review 18
doping decisions, the Court finds it unreasonable 1o re-
quire Plaintill—who has alrcady expended a considerable
amount of tlime and money pursuing a remedy in this
Court—Io commence a new suit in an English court.
Plaintill, as an individual, has limited economic resOurces.
In conizast, the ITAAF has much greater resources, in-
cluding world-wide business and legal contacts. In the
United States alone, the TAAF organizes meels, negolia-
tions contracts with major television networks, including
MIC, Cablevision amd Turner Broadcasting, and with
corporale  Sponsors, including Mobil and Coca CP:IH.
Simply put, the TAAF has aptly demonstrated its ability
to conduct business in the U.S., and its familiarity with
LS. laws. Thercfore, the burden of litigating in the
United States does not outweigh the prejudice that wofld
peenr o Plaintilf by requiring him to bring a new st o
England.

Additionally, as the Court has previously, stated, it is
simply an unacceptable position that the €ourts of this
country cannot protect the individual righis\of-the United
States citizens where the rights are thredened by an as-
sociation which has significant coniaets, with this country,
which acts through an agent orgawizalion in this country,

* Primo Mebiolo, along with otler DA AF officials, has repeatedly
tuken Lhe position that the 18ARSE doping decislons are unim-
peachabile, and that the TAAF % never aceept o conbrary decinjon
by nny courk in the world, See PL's Ex. 80, 31; Preliminary In-
Janelion Op. ol 14

1% Blorpover, i & |lr|l|.'\:'1'|l:||rg leefore s Englinh eourt, ithe IAAF
dealored that, ahould banned alhletes seek L challenge TAAF
pligilility determinmiions, they would liave Lo Lring nn action In
each ountry where they ssught (o compele. Gosser v, Stinson,
Mo CIOHA-G.2191 (1988), Def's Mem in Support of Mot. to Quash,
Exh. 2 al 36
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and which exercises significhnt’ control over athletes and
athletic events in this cobdiry. Thus, Defendant has (ailed
o persuade the Coutt thal the exercise of personal juris-
diction would be varedstnable.

1. Service/ol Process

In issu€ herd is whether Defendant was properly served
with process. Notably, there is no dispute that Defend-
anl Wgs-actually served: Plaintilf's attorney frst sent the
simiions and complaint to Mr. Ollan Cassell, the [AAF's
VicedM'resident, by certified mail ™ and then personally
gerved Mr. Cassell in New Orleans. This manner of serv-
fee undeniably complied with Rule 4{c)(2)(C) (i) of the
Federal Rules of Civil Procedure, According to Defend-
anl, however, service under the Federal Rules is not avail-
able in cases like the instant action where the [ederal
court predicates its jurisdiction on the forum stale’s long-
arm statute. Rather, Defendant maintains that a federal
court must look to the service provisions of the forum
state’s long-arm statute as dictated in Federal Rule 4(e).
Hence, Defendant claims that the service of process was
improper because it did not comport with the Ohio Rules
of Civil Procedure,

Rule 4.3(B)(1) of the Ohio Rules of Civil Procedure
provides that out-of-state service generally should be made
by certified mail. The Rule then goes on to state: “[i]he
clerk shall place a copy of the process and complaint . . .
to be served in an envelope. He shall address the en-
velope, . . . He shall affix adequate postage and place
the sealed envelope in the United Stales mail as certified
mail return receipt requested. . . " Ohio R. Civ. P.
4(B)(1). According o Delendant, because Plaintill's
counsel—and not the clerk—was responsible for, sepdin
the summons and complaint via certified mail‘ﬁ“ﬁ(ﬂ%ﬂ%es
ner of service was inefTective, Page 11 of 13

WAn ngent of Delcadant ackiowledged recelpt of the summons
perved by cerlified mall,
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*Certified mail service under Civ. R, 4.3(B){ 1) is valid
where the envelope containing the documents o be served
is delivered 1o a person other than the defendant, at the
defendant’s address.” Mitchell v. Mitchell, 64 Ohio St
2d 49, 51, 413 N.E2d 1182, 1183 (1980); see also
Castelluno v. Kosydar, 42 Ohio St. 2d 107, 111, 326
M.E.2d 686, 689 (1985). It is undisputed that Defend-
ant was served, hod notice of the suit, and chose not to
appear. The fact that Plaintilf's attorney, and not a courl
employee, sent process by certified mail is ol no import-
ance. Indeed, the local Rules for the Southern District
of Ohio uneguivocally state that when service is to be
made by cerlified mail vnder the Ohio Ruoles, plointiil’s
attorney—and not the clerk—is "to address the envelope
to the person o be served [and] place a copy of the
summons . . . to be served in the envelope.” 5.D. Ohio
L. K. 4.1. I this Court were to accept Delendant’s lileral
reading of Rule 4.3, a plaintilf serving process pursuant
to this Court’s local rules would never effectively serve
process pursuant to the Ohio Rules. Hence, the Court
rejects Defendant’s reading of Rule 4.3(B)(1). Cf. KB
Precision Products, Ine. v. Radical Stampings, Inc., 620
F. Supp. 786, 792 (S.D. Ohio 1985) (Plaintiil, secved
process by ordinary mail in accordance with Rule” 4(c)
(23(CHiy of the Federal Rules of Civil 'rocédure.
Court held that such service also satisfied Role 4.3(B)
(1) under the Ohio Rules of Civil Pritedure, notwith-

standing the fact that Rule 4.3({B){ 1 )\ pravides for serv-
ice by certified mail. )

Muorcover, even il one accepls the\argument that service
of process was insuflicient (amd) this Court does not),
Defendant hoas woived the right 1o assert the delense
that service ol process was insullicient in this matter. See
Walsh v. SmithKline Beckman, et al., Mo, 89-5833, 1990
WL 76460 (E.D. Pa. June 6, 1990); Adidas Sporis-
chulifabriken Adi Dassler Stiftung & Co., K.G., et al. v.
Steven Cheung, ef al, No. 87 Civ. RB989, 1990 WL
48063 (5.D.MNY. April 10, 1990). Delendant indisput-

4Ta

ably received nolice, but madevihe-€alculated choice not
to appear in the action. Fardlmast 10 months alter re-
ceiving notice of Plaintill’s suit, Defendant never con-
tested service of process,
It was only upon the [attempled garnishment] of
[Defendant’s| assels that [Defendant] alleged that
service was\improper and attempled lo collaterally
altack dhe default judgment. It is too late for such
an_prgpwment, This litigation has been underway for
[aver & year]. [Plaintill has] expended significant
time/and money in the pursuil of a recovery Trom
1Delendant], and the Court has devoted substantial
time and elfort o the adjudication of this cose. [De-
fendant] had actual notice of this litigation and they
are eslopped from arguing form over substance.

Adidas Sporischuhfabriken, 1990 WL 48063, at *5. Ac-
cordingly, the Court concludes Delendant has, under equi-
table principles, waived the right to claim that service of
process was insullicient in this matter. Walsh, 1990 WL
76460, at *2.

Conclusion

Upon consideration and being duly advised, the Court
finds Defendant’s motion o quash the default judgment
to be without merit and it is, therefore, DENIED.

In addition to the molion to guash, Delendant moves
for an Order modilying or clarifying the Order previously
entered by this Court on Febroary 19, 1993, The Court
hereby finds the Delendant’s motion o be meritorious and
it is, therefore, GRANTED. Thus, lor clarification pur-
poses, the Courl never intended the February 19, 1993
Order to prohibit the TAAF lrom raising its jurisdictional
defense in response o the garnishment action filed by

Plaintiff in the United States District Court for tht#itett States
ern District of Virginia, Page 12 of 13

IT 15 50 ORDERED.

/&' Joseph Kinneary
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1444 M1 FEDERAL SUPPLEMENT

citus prosecution cnder the Foarth and
Fourtesnth Amencments to the Consttution
and 42 UEC. § 1988 Mrs Torrie was ar-
rested for violating Michigan's compulsory
attendsnes low, MCL A 3801561 MSA
1541561, because she failed to send Des-
mond fo sehoel. The statute provides in
part:

[Elery parent, gozrdian, ar other parsom

in this state having contral and charge of 3

child from the age of § to the child's six-

teenth birthday, shall send that child @ the
publie schools during the entire schoal
year. The child's attendanee shall be con-
tingous and consecutive for the school year
fixed by the school district n which the
child is earolled.
A parent who [alls to comply “is guilty of &
misdemexnor, punishable by a fine of not less
thian £5.00 mor more than £560.00, or mprisos-
ment for mot less than 2 nor more than 90
days, or both™ BM.CL.A 38501580 MS.A
1541559,

Plaintiffs claim that defendants Mleras and
Bruke did not sdvise the prosecutor’s office
that Desmond had been identified as a spe-
clal edueaton student, or that his poor &t-
tendance might be related to his disability,
According to plaintiffs, defendants’ failure
divulge this information resulted in a wwTanst
which was based upon false, imsecusste)ar
incomplete information,

I find no feotual support fopthe pdafrtiffs"
position. The record indicates Chat Mrs,
Torrie’s arrest was haged) Syon probable
cazse and & valid srredt yareant. The facts
are undisputed tha Wra/ Torrie failed to
sond Deamond tspehcdl * 1 have been unahle
to find any lagal mepport for the plaintiffs’
contention thad, Michigan's compulsory ai-
tenduncs s G0 not apply o handicspped
studafits g that defendantz had an obligation
toUifaren the prosecutor that Desmond was
frectving special education services. Plain-
iffs' claims of false arrest, false imprison-
ment and maliclous prosecution muse fall

Intentional Mmfticiom of Emotional
THatrezs, Selsetive Prosscufion,
First Amendmend

Plaintiffs' claima for intentional Infliction of
emotional distress, selectve prosecution, and

viotation of the First Amendment also fail. 1
find mothing in the record to indicate that the
defendants’ actions amounted to extreme or
outragecus conduct. The record also fails to
gatahlish that others with stmilarly dismal
attendanes records were not prosecuted.  As
for their First Amendment claim, plaintiffs
have fafled to show how any First Amensd-
mant theary applies. Furthermare, piaintiffs
did mot assert a First Amendment claim in
the complaint or the amended complaint

Siate Tort Laaw

Becagse thie Court = dismissing epll of*
ptl.l.flﬂﬂ'u' federal chanseds of actiofpelBeve
desided, in aecordanee withy”2R U.S.C
§ 136Tedd), that this Court will not Exereize
its supplemental jurisdictiog oveg the remain.
ing state low claims < pbipt out to the
parties the twlling of the-péricd of Bmitations
e provided in Z1LESE, § 186Td),

CONCLUSTON

The ddEndants” motion i= granied based
aponfhe wnklvais sst forth above. All of the
plain®iffs’ foderal claims are dismizsed. Be-
muse)of ambiguities in the plainti®s’ com-
piiited, it iz not clewr if any state law elaims
remnain. I there are any remalning stale
law claims, they are DISMISSED WITH-
OUT PREJUDICE.

Harry L. REYNOLDS, Jr., Plaintiff,
LS

INTERNATIONAL AMATEUR
ATHLETIC FEDERATION,
et al, Defenidunts.

Mo. L=2-0Z-la%
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ED. Ohis, E.II
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