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NILDO MACHADO CASTELAN, JOSE DE RIBAMAR L. ALVES, JOSE
BANDEIRA FARIAS, SEBASTIAD MANGEL DA SILVA, GILDESON
KLIPPEL, EIMAR PINHEIRD, NILD FERRERIRA, HILDEBRANDO MATIAS
DE ARAUIG, LUCIO ALBING A, DA SILYA and ROMERD JOSE LOPES,
Plaintiffs, v. MV MERCANTIL PARATI, Her Engines, Boilers,
Tackle, Appurtenances, Cargo, efe., in rem, and MERCANTIL
CHEMECAL E. NAVEGACAQ, 5.A., Defendants. AGRO PRODUCTS 0
TRADING CORPORATION, and HUILERIES HAITIENMES, 5.A.,
Plzintiffs, v. MV MERCANTIL PARATI, Her Engines, Boilers, Q~
Tackle, Appurmenances, etc., in rem, EMPRESA de NAVEGACAD
MERCANTIL S.A. a'k/a MERCANTIL NAVEGACAD TAMAR SHIPPING,
LTD., in personam. THE CARGO OF 2,002.295 METRIC TONS OF RBD .
PALM OLEIN SHIPPED ABDARD THE MV MERCANTIL PARATI ANE
CARRIED UNDER BILLS OF LADING NOS. PG'H-1 AND PGH-2 D
DECEMBER 30, 1990 AT JOHORE PORT MALAYSIA, in rem, &

Diefendants
MACHADD CASTELAN v. MWV MERCANTIL Fﬁﬂﬁ%s
Civil Action Mo, 91-1351 A

UNITED STATES DISTRICT COURT FOR THE OF NEW JERSEY

1991 U5 Dist. LEXIS 6472, 1991 A 21

N=
MMay B, 1991, Filed Q~
NOTICE: [*1] AO

HNOT FOR PUBLICATION
COUNSEL: John E. . Thomas E. Stiles, Esg., Mourse & Bowles, Newark,
Mew lersey, Aflomeys dants Merchem Mercantil E. Navigaco, 5.4, and

» Oiber, Kaler, Grimes & Shriver, Edison, New Jersey
; Esg., Burlingham, Underwond & Lord, New York, Mew York,
tervening Plaintiffs,

OPINIONBY: WOLIN
OPINION: OPINION

Defendant Merchem Mercantl E. Navegacao, 3.A. {"Merchem ™), the owner of the
Brazilian flag Motor Viessel Mercantil Parati (the "Vessel™), has moved to vacate
the arder of nrrest entered by this Cowrt on behalf of intervening plointiffs
("plaintiffs") Agro Products Trading Corporation ("Agro™) and Huileries
Haitiennes, 5.A, ("Huileries™). For the reasons set forth herein Merchem’s
mation to vacate will be denbed.

[ BACKGROLUMND

United States
Page 1 of 6



e

PAGE 7
1991 L1.5. Dist. LEXTS 6472, *1; 1991 AMC 2141

Plamtiffs Agro and Huileres are alleged to be the Panamanian shipper and
Haitian consignee, respectively, of o cargo of palm oil aboard the Vessel.
Complaing paras. 2=-3. The pabm oil was loaded aboard the Vessel in Malaysia and
wns bound for discharge and delivery in Haiti, Id. Plaintiffs allege that they
[*2] hold two bills of lading for the cargo, Id. The bills of lading issued by

defendants Empresa de Navigacao and Tamar Shipping L. incorporate the terms of

A voyage charter between Tamar and Transgrain, B, V., the seller of the cargo 1o
Agro Products. Clause 13 of the charter provides that “this contract shall be

governed by the laws of England. . . " Clawse |8 provides that "any dispute
arising during execution of this charterparty shall be settled in Lendon. , . .7

Plaintiffs' first cause of action secks recovery of damages allegedly
resulting from delays in the voyage from Malaysia due to the ship's
unseaworthiness. [n their second cause of action, plaintiffs allege domages

plaintiffs seek security in aid of arbitration in connection with ther in rem
claims. In their fourth cause of action, plaintiffs seek possession of the
and transhipment to Haiti. Plaintiffs do not allege that their cargo hm@

sustained any physical damage.
This action began with an order of arest entered on behalf \Xm

crew. Before the crew entered into o sertlement with intiffs Agro
and Huleries [*3] imtervened. The Couort ordered the Wessel on
their behalf, and it is this order of arvest that Muv.h:G ved 10 vacate,

[ DISCUSSION %

The parties have agreed to arbitrate thes in Lendon, The Convention
on the Recognition and Enforcement gn Arbitral Awards (the
"Convention), reprinted followin i@ 201 (Supp. 1991), provides for
the arbitration of commercial di to any arbitration agreement in

ited States citizen, See also @ 202
agreements other than those berween two LS,
to this dispute, in which all the parties are

e agreed to arbitrate their disputes in England,

which one or both parties is
(Convention governs all arbi
citizens), The Conv
foreign corporati

which is a si o] Conwvention,
The Eun‘:E decide whether the applicability of the Convention

prodibi urt from maintaining its arrest of the Yessel, The Court of

A Third Circait has held that the Convention requires a fiederal

- ischarge state provisional remedies after a case is removed to federal

[ Reary Tire & Rubber Co. v. CEAT, 501 F2d 1032, 1038 (3d Cir. 1974}

[*4] nl The Third Circuit has not extended McReary to pre-arbitration vessel
arrests. Ciher courts have considered ond repected such an extension. EAST,
Inc. of Stamford v. MV Alaia, B76 F.2d 1168, 1173 (5th Cir. [989), affirming
673 F. Supp. 796 (E.D. Lo 1987

e 51115111 o & .- (RS T

nl Plaintiffs’ third couse of action seeks security in aid of arbitration. It
gppears that neither plaintiffs nor Merchem has demanded arbitration. CF.
MeReary, 301 F.2d ot 1037 (court shall refer case to arbiiration ai request of
party to arbitration agreement) However, the Court will construe plaintiffs'
complaint a demand for arbitration for purposes of this motion because, as is
discussed infra, plaintiffs may proceed in rem only if they pursue

Q~
O
>

resulting from misrepresentations made by the m personam defendants. muﬂ&\

O
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arbitration.

This Court agrees thas McReary does not bar pre-arbitration vessel armest.
The Court of Appeals held in McReary that plaintiffs use of Pennsylvania's

foreign prejudgment artachment remedies sought "to bypass the partiss” agreed

[*5] wpon method of setling disputes.” 301 F2d a1 1038, Because Article Q
113} of the Convention makes reference to arbitration mandatory at the request

of either party, state provisional remedies are unavailable. Id, The Court of Q~
Appeals did not hold that the Convention rendered all provisional remedics O

remedy plamtiffs seck here, Nine U.S.C.A. @& 208 provides that the Federal
Arbitration Act, 9 US.CA. @@ 1-14 (1970 & Supp. 1991), applies to actions and
procesdings governed by the Convention unless the Federal Arbitration Act

conflicts with the Convention or with the act that enforces it, 9 U.5.C.A. (@@ \
201-08, The Federal Arbitration Act preserves the right of a party to emp
traditional admiralty procedures, including the armest of a vessel, even
that party has agresd to arbitration. The Anaconda v. American
Co., 322 ULS. 42, 46 (1944) (citing § U.5.C. @ 8). Because the C
not forbid pre-arbitration remedses in maritime cases, such
be valid under the Federal Arbitration Act. EAS.T., 876 F.2 73, [*6]
This Court will follow E.AS.T. instead of extending M
case. The Court will therefore tum to whether plainti

Supplemental Admiralty Rule C provides in 1 (1 An action in
rem may be brought: (a) To enforce any maris en, (b) whenever a statute of
the United States provides for a masitime f of & proceeding
analogous thereto,” Thus, under Rule and Huileries may only maintain
thedr action in rem if they have a against the Vessel; if o United
States statute provides for o marits ion i rem; or if a United States
statute provides for a proceedi EOus 10 0 maritime action in rem. The
Court will consider each o tial bases for an m rem action,

available, and an analysis of the Convention reveals that it permits the type of E
*

A. Ritke C(TYa): u.‘;@ Law, Plaintiffs Do Mot Have a Maritime Lien

A forum selecti

s is presumptively valid. M/S Bremen v, Zapata
Off-Shore Catypd!

3.5, 1. 15 (1972); Hodes v. S.MN.C. Achille Lauro Ed

838 F.2d 905, 912-13 (3d Cir. 1984), cert. dismissed, 109 5.Ct,
d on other grounds, [*7] 109 5.Ct, 1976 (1989). A broad
covers the parties’ in personam and in rem claims. M/S

Hodes, the passengers from a crulse ship alleged breach of contract and
negligent and intentional torts against the owner of the ship. The plaintiffs'
tickets containad an lialian forum selection clause which governed "all
coniroversies” arising under the contract. [d. at 807, The contract also
contained an ltalian choice-of-law clause. 1d. The Third Circuit held that the
forum selection clause was valid and enforceable. Id, at 912-13. The Court also
held that it was appropriste that lialian law govern in 2 case o be decided in
ltaly. Id. ot 913,

[m this case, the parties have agreed to submit "any dispute” to arbitration
in London for resolution under English law, The parties have not asserted any
reason why the Court should not honor their choice of law or forum. Even if they
had, the arbitration provision in the charter is broad enough to govern Agro's United States
Page 3 of 6
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and Huileries" claims. Moreover, under Hodes, it is appropriate for English law

to [*8] apply toa matter to be decided in England. Therefore, the Court will

give full effect to the parties’ choice of forum and law. Because there is no

question that English law governs whether plaintiffs are entitled to a maritime

lien, the Court need pot discuss American law, See generally Melwire Trading Co.

v, MYV Cape Antibes, 811 F2d 1271, as amended, 230 F2d 1083 (%th Cir. 1987)

(no maritime lien under American law for claim for breach of shipping contract

that results only in economic damages). But see also Mormisey v, 5.5. A& Faith,

252 F. Supp. 54, 59 (M.D. Ohio |966) (maritime lien for delay damages caused by @

gconomic unseaworthiness). Q~

The parties have presented their respective understandings of English law o
the Court. Alexander Tudor Collella Andrews, a Selicitor of the Supreme Court in .
England, has submitted on defendants’ behalf a declaration under penalty of %
perfury (" Andrews Declaration™). Mr. Andrews declares that, under English law, a O
maritime fien exists only for bottomry, salvage, scamen’s wages, collision, and \
measter's wages and disbursements. Andrews Declaration para. 3. Accord C. B&
K. Sochring, [*9] T.Hosoi& C. Helmer, Arrest of Ships 2-3 (1985) (wag
master's disbursements, collision and salvage);, 5. Harley, How o 8
Maritime Lien, 40-43 (1981) (maritime lien for seamen's wages,
and disbursements, salvage and collision damage). Plaintiffs’ claj
of a bill of lading are not claims for which a maritime lien . Mhdrews
Declaration para. 3.

John Bassindale, a fellow Solicitor of the Supreme
sebmined 2 declaration under penalty of perjury

("Bassindale Affidavit™). Mr. Bassindale does t & maritime hien
aitaches to plaintiffs’ claims under English , however, declare that

the admiralty jurisdiction of the English ourt is set forth in @ 20(2) of

the Supreme Court Act 1981, which i } Any claim for less of or domages
io goods carried in a ship” and “(h} ARy arising out of any agreement

relating to the carmiage of goods | or to the use or hire of a ship.”
1 aim for a breach of a bill of lading
within (g} as well. Id. Thus,
plaintiffs would have a [*10] lien under English law. Andrews

i its jurisdiction. Bassondale Declaration para. (c).
larntion para. I (breach of bill of lnding would give rise 1o
vessel in England).

mﬂue Vessel were in England, although the High Court could arrest it
pntiffs could proceed in rem against it on the claims stated in this

case, they would not have o maritime lien against the Vessel, Rule C(1){a)
allows a plaintiff to proceed in rem to enforce o maritime lien. Beeause, under
English law, plamtifis would not hove a maritime lien, but only & stimiory
lien, plaintiffs have no right to proceed in rem under Rule O 1))

B. Rule Ci | k) == Part Oine: Mo United Siates Statute Provides for a Maritime
action in Rem

Plaintiffs argue that a party to an arbitration clause may commence an action
by an in rem armest of o vessel whers the charter party contains an arbitration
clause, Initial Brief a1 2-3. Section & of the Federal Arbitration Act, 9
USCA. [*11] @ 8(1970), provides in relevant part:
United States
Page 4 of 6



PAGE 10
. 1991 LS. Dist. LEXIS 6472, *11: 199] AMC 2141

If the basis of jurisdiction be a cause of action otherwiss justiciable in
admiralty, then, nomwithstanding anyihing herein to the contrary, the party
chaiming to be nggrieved mav begin his proceeding hereunder by libel and seirure
uflh:v:m:lwuﬂmmwufﬂnuﬂmpmtymm“mthEth

of sdmimity procesdings. .

Section 8 “does not of itself confer an in rem right against o vessel.”

EAST., &73 F. Supp. at 800. To proceed in rem, there muost exist an

independent in rem claim based upon a cognizable maritime lien. [d. at 800-01.

Plaintiffs canmot proceed in rem merely by virtue of the Federal Arbitration Q

o &

C. Rule T 1)(b) — Part Two: The Federal arbitration aet Provides in This Cage
For a Proceeding Analogous to a Maritime Action in Rem E
*

Rule C{1)(b) provides, in part, for a party to proceed in rem when o United

. States statute provides for a proceeding "analogous” to 8 maritime action in

. rem. Section § of the Federal Arbitration Act provides, under the facts of this \
case, for o proceeding analogous to 8 maritime action in rem. Section 3 B4
[*12] for o vessel arrest "if the basis of jurisdiction be o cause of scti

otherwise justiciable in admiralty. . . " This provision raises the

whether pluintiffs have stated "o cause of action otherwise justiciabl

admiralty. . . " n2 As discussed above, the parties have agresd ion
in London, where, under English law, plaintiffs have a cause in
admiralty. Specifieally, they hove siated o claim for carriage of
goods in a ship. . . ." Supreme Court Act of 1981 @

plakmtiff' clalm i3 subject to English lsw and to arb the Federal
Arbitration Act provides for a proceeding anal nited States statute

that provides for a maritime sction in rem.

n2 Merchem emphasizes that p miast proceed "according to the usual
course of admiralty proceedin " Reply at 2 {quoting 9 U.S.C. (@ B). The
procedure by which plaint arrested the Vessel s not at issue. The
~ guestion before the er plaintiffs have a claim against the Vessel
inself,

----------- d FOONOES = = == s s sssnananns
[*13]

| M/V Charger, 1989 A M.C. 2654, 1989 WL 98842 (E.D, La. 1989),
important parallels to this case. Plaintiff had the Vessel

der Rule C for failure to pay for ship repair services, a matier that
the parties had ngreed to arbitrote. 1989 WL 98342 at = 1. The law of Singapore,
although not providing for a maritime lien for the claim of issue, did provide
for a statutory right to commence an action in rem. See id. at *2. As in this
case, defendant argued that, under American law, an action in rem cannot exist
without a maritime lien. Id. Finding this proposition “questionable at best,*

the Sembawang Court held that Singapore's statutory right to proceed in rem
provided the basis for the court to retain the security against the Vessel
pending arbitration, Id. Sembawang can be viewed as erasing the distinction,
discussed suprn in the context of English law, between a maritime fien end a
stafutory right to proceed in rem. n3 However, Sembawang, like this case,
involves substantive rights to be determined under an arbitration clause, In

United States
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boith cases, because of the foreign [aw to be applied, the Federal [®14]
Arhitration Act provides for a proceeding analogous to a United States statutory
provision for a maritime action in rem.

------------------ Foonotes- - -~ - =======-nomn-
n} Sembawang is also confusing in that it states that Fule C{I Wb} and @ 8 of

the Federal Arbitrotion Act, when read together in a dispute to be resolved by
arbitration, furnish subject matter jurisdiction. 1989 AM.C, 7654, 1989 WL

URB42 at "1, This Court has exclusive jurisdiction over admiralty cases under 28

US.C, @ 1333, The Federal Arbitration Act does not confer subject master 0
Jurisdiction upon the federal district court. Drexel, Bumbam, Lambert, [nc. v,

Valenzuela Bock, 696 F. Supp. 937, 960-61 {(5.D.M.Y, 1988). At issue here is

jurisdiction over the res, i.e., over the fictional personality of the Vessel. O

*
cesasmsencamnnanHind BooOlSs === ====nssmanans %

The Court is not troubled by the fact that in this case, unlike Sembawang, \
neither party to the arbitration agresment has demanded arbitration. Rule &
C{1¥h} permits a party to proceed in rem when arbitration and choice of |

clauses [*13] provide, in combination, for a proceeding analogous
American statutory in rem proceeding. Although the parties have n
themselves of the proceeding, it exists. The Court will give the parti

renewed motion to vocate the arrest.

[ CONCLLUSION C)
Foe the foregoing reasons, Merchem's m tleﬂuurdqnfmst
will be denied. An appropriate order is
ORDER - May 8, 1991, Filed A
In accord with the Court's api led herewith,
[T IS on this 8th day 991
DORDERED that ™ of defendant Merchem Mercantil E. Navigacao, S.A.

of the Brazilian flag Vessel Mercantil Parati {"the
e April 26, 1991 order of arrest is denied; and it is

that defendants may renew their mofion o vacate if the Court 8 aot
d with & demand to arbitrate the dispute within three days of the entry
of this order.
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