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UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

No. 966—August Term 1993
(Argued: January 14, 1994 Decided: Jufg5, 1994)
Docket No. 93-7804

CHARLES C. JONES ghd'CLARA E. JONES,
Plaintiffs-Appellants,
M . -
SEA TAW-SERVICES FREEPORT NY INC.,
Defendant-Appellze.

Béfore:

MINER and MAHONEY, Circuir Judges,
and RESTANI, Judge.*

Appeal from an order entered in the United States Dis-
trict Court for the Eastern District of New York (Glasser,
J.) denying motion for summary judgment and staying

Honorable Jane A. Restant, United States Court of Inlernational Trade,
sitting by designation.
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action pending arbitration, the district court having deter-
mined that the Lloyd's Salvage Agreement entered into by
the parties, U.S. citizens engaged in a domestic salvage
dispute, requires arbitration in England under the provi-
sions of English law in accordance with the Convention

on the Recognition and Enforcement of Foreign Arbitral
Awards.

Reversed.

FREDERICK A. LOVEIOY (Bigham, Englan
Jones & Houston, New York, N¥ of
counsel), for Plﬂ:ﬂﬂﬁ:ﬂppeﬂnw

THOMAS F. DALY (McCartex & ,English,

Newark, NI, of counsel), .fm’}ﬂefendam:-
Appellees.

MINER, Circuir Judge:

Plaintiffs-appellants(Chatles C. Jones and Clara E.
Jones, his wife, apgca’i from an order entered in the
United States Dmr Court for the Eastern District of
New York {Glagxr,;l ) denying their motion for summary
judgment in WG€lr declaratory judgment action against
defendanteappellee Sea Tow Services Freeport NY, Inc.
(“Sea. T&w-"] and staying the action pending arbitration in
Er\gﬂ By their complaint, Mr. and Mrs. Jones sought
adetlaration of their rights and responsibilities under a
I..lr::j.rd’s Standard Form of Salvage Agreement, also
known as Lloyd’s Open Form (*LOF"). Sea Tow has
counterclaimed for salvage fees claimed to be due and
owing under the LOF.
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In arriving at its conclusion, the district court deter-
mined that the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, New York, June
10, 1958, 21 U.5.T. 2517, 330 U.N.T.S. 38 (1970) (*Con-
vention”), as implemented by the provisions of 9 U.S.C.
§§ 201-208 (1988), applies to the LOF. According to the
district court, the LOF provision for arbitration i g-
land under English law provides a reasunabl&an
with a foreign state sufficient to allow arbitr to pro-
ceed under the Convention and the LOF. We, think that the
district court exceeded its jurisdictiog-t@\difecting arbi-
tration to proceed in England. We r conclusion on
the fact that the parties to this o are U.S. citizens
engaged in a purely domestic Q&éﬁ dispute. In such cir-

cumstances, the relation a foreign state that is
required to invoke the C tion is lacking, despite the

provisions in the LO itration in London under the
English law of sa

Q:F BACKGROUND

The LK, stances giving rise to this litigation com-
i tionary tale for the owners of small vessels in
s. The lesson to be learned is that pleasure craft are
as much subject to the law of the sea, including the
aw of salvage, as their ocean-going commercial coun-
t&rparts The saving grace in this case is that the plaintiffs
will be able to defend in the United States, rather than in
a foreign forum, the salvage claim asserted against them.

Mr. and Mrs. Jones were the owners of the MISS JADE
II, a thirty-three-foot pleasure craft whose home port was
Freeport, New York. They apparently navigated the
vessel too close to shore while on a voyage from Essex,
Connecticut to Freeport on August 20, 1991. At some

3883

United States
Page 3 of 16



point during this navigation, the vessel was struck by a
wave and rolled over, landing on Atlantic Beach, Long
Island at about 8:30 p.m. on a cold and rainy night. Mr.
and Mrs. Jones were assisted to shore by a passerby, who
tied a line to the MISS JADEII to prevent her from drift-
ing and then telephoned the Nassau County Police Depart-
ment for assistance. Earlier, Mr. Jones bad communicated
with the Coast Guard by radio from his vessel regarding

the situation. After determining that the Joneses were nof{

seriously injured, the Coast Guard contactaed Sea Towse
profzsssional salvage company.

The first to arrive at the scene was Officer Dﬂf-‘@df the
MNassau County Police Department. He att}m"ﬁd‘ to Mr.
and Mrs. Jones, who had sustained mmmr{nfurms He
took Mrs. Jones into the polics car to sheltet her from the
rain and cold. Thereafter, Captaip- Eﬂla and Michael
Marsh of Sea Tow arnvi:d and, Mm'h set the vessel's
scene, whereupon Mr. and Mzs \Jones entered “Mobile 1,”
a Sea Tow land vehicle. Jrwas while they were inside the
vehicle that the LOE was/presented to the Joneses for
their signatures. M.r; and Mrs. Jones contend that Mr.
Jones was unab}e I‘u»ﬂad the LOF without his giasses and
that Mrs. Jopés $hlimbed through the document and was
not able to\comprehend it; that there was insufficient light
in the %gh‘i‘d: to read; that Mrs. Jones returned the form
UB.SIM to Captain Raia, who advised that it merely
auct\oNzed Sea Tow to tow the vessel back to Freeport;
T&Capmm Raia said that Boat/U.S., the insurer of the
vessal, was familiar with the LOF and that there would be
no problem if the form were signed: that they understood
thar they would be left stranded on the beach and would
not be helped by Sea Tow if they refused to sign; and that
they were unfamiliar with the term “salvage.”
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Captain Raia denies that he took advantage of Mr. and
Mrs. Jones in any way. He asserts that Mrs. Jones read the
form before signing her husband’s name after he had fully
explained the document and that he emphasized that the
agreement was for salvage and not towage. He does not
recall, however, whether he explained the LOF provision
for arbitration. Although it was dark outside, he @nﬁ
that there was sufficient light in “Mobile I” for Q‘ nes
to read by. It seems undisputed that the rsation
inside the vehicle lasted for 30-45 minutes, Captain Raia
acknowledges that, after Mrs. Jones %jm that she
wished to consult with an attorne \ old her that he
“would be unable to render assi cé without a signed

contract.” As to the Boat/U.5° rance, Captain Raia
claims that he explained to ) ones that “her Boat/U.S.
towing insurance woul cover salvage.” After the
LOF was signed, Ca aia arranged for a vehicle [o
drive the Joneses t;ﬂ:m later towed the MISS JADE II
to Mako M:rinbab 11-service marina located about 400
vards from LQ_ sel’s usual mooring at Yachtman's Cove
in Fretpg he vessel was towed a total distance of
approxi ¥ six miles.

OF is a six-page document entitled “Lloyd’s Stan-
orm of Salvage Agreement (Approved and Pub-
ed by the Council of Llovd’s).” At the head of the
orm appears 2 legend in bold type: NO CURE - NO PAY.
(This is said to mean that no pavment is due unless the
salvage is successful). Although the LOF was signed by
Mrs. Jones in the Sea Tow land vehicle, the place of sign-
ing is filled in as “On board the MISS JADE IL." In the
first of 19 separate sections, some containing subdivisions
within subdivisions, Sea Tow as “Contractor” agrees 1o
use its “best endeavours . . . 1o salve the ‘MISS JADE I
and/or her cargo [,] freight [,] bunkers [,] stores and other
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property.” Section 1(c) provides that “[t]he Contractor’s
remuneration shall be fixed bv Arbirtration in London,”
and section 1(g) recites as follows: “This Agreement and
Arbirration thereunder shall except as otherwise expressly
provided be governed by the law of England, including
the English law of salvage.”

The remaining sections of the LOF are grouped under
the following headings: Provisions As To The Services;
Provisions As To Security; Provisions As To Arbitration;
Representation; Conduct Of The Arbitration; Intere
Provisions As To Appeal; Conduct Of The Appeal;
visions As To Payment; and Gsneral vaisiunﬁﬂ\ B
end of the LOF, preceding the signatures of t%a ies,
four articles of the International Conventi Salvage
are set forth: Article I (Definition); Arz uties of
the Salvor and of the Owner and Masr%n‘ic!e 13 (Cri-
teria for Fixing the Record); and Arty 4 (Special Com-

pensation). Following the signafure blocks on the last
page of the LOF, there appe gend printed by hand
and subscribed by Captain % nd by Mrs. Jones in the
name of her husband: * @: tand that this agreement is

nkga towsrage [sic] agreement and

a salvage agreement -
that this agr::mq@& been 2xplained to me before |
signed it.

It appea Se.-a Tow sought to be paid in excess of
$15, Dﬂ@tﬁ ‘salvage” services, based on a percentage

of th of MISS JADE II. Caprain Raia testified in

rial deposition that he had a consulting arrange-
mgwn_h a Captain Kaufmann, who receives a fifteen-
percent “cut” on salvage pavments made to Sea Tow.
Among other things, Captain Kaufmann furnishes to the
salvors for whom he serves as a consultant a memoran-
dum including what appears to be a sort of “Miranda”
warning designed to “explain| ] the LOF to a casualty
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while under the pressure of a developing salvage mis-
sion.” The explanation includes some proposed dialogue
to be utilized in attempting to obtain a “casualty” to sign

up. The memorandum concludes with the words, “Good
Hunting.”

Sea Tow instituted an arbitration proceeding against the
Joneses in London on November 21, 1991, pursuant to the
provisions of the LOF. The arbitration was stayed ip-
ulation of the parties, and Mr. and Mrs. Jones c:%znccd
the action giving rise to this appeal. In thq; n they
claimed that the LOF is unenforceable becayse Mrs. Jones
was in physical and mental distress she signed it,
that she fraudulentlv was induced 10 % d that the con-
tract 1s based on a mistake. The &es also claimed that

| %mtiun overseas where

the Convention does not pe
the dispute is between Unir%atcs citizens and United
the dispute. Sea Tow con-

States waters are involv

tended that it was epmded to an order compelling arbi-
tration in accord ith the LOF. and counterclaimed
for nutstandi% vage costs. The Joneses moved

for SUmma:@. ment in the district court on both their
claims, @ ea Tow cross-moved for leave to file
i

an a | counterclaim for breach of a settlement
agr ent.

e district court denied the motion for summary judg-
nt to the extent that the relief sought was a declaration

+ that the Convention does not apply to the LOF in this

action. The court staved the action but retained jurisdic-
tion to enforce any award later rendered. The substantive
aspect of the summary judgment motion, including the
issues of fraud, misrepresentation and mistake as well as
Sea Tow’s motion to amend the answer were referred 1o
the arbitration proceeding in England. In making the
determination, the court first addressed the enforceability
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s _,' | Turning to the issue of arbitr h&uuu in a Lundng’?&um,

of the arbitration provision and applied the rule that,

where there is an allegation of fraudulent inducement of

an entire contract, an arbitration clause contained in the o
contract is enforceable and the dispute is arbitrable. In

this connection, the district court found that there was “no

fraud in the factum in connection with the coatract or Q
fraud in the inducement in connection with the arbitration

clause,” and “consequently h[eld] that enforczment of the Q‘
arbitration provision in the LOF agreement accords with Q

the parties’ expectations and intentions.” Jones v. Sea Tﬂ‘%‘ .-
Servs., 828 F. Supp. 1002, 1011 (E.D.N.Y. 1993). | O e

i R
the district court found that the Conventiod. ple-

mented by Congress, requires arbitrati i§ England
under the terms of the LOF. First, the disé court found
that the parties contemplated =nfur{:® of an award in

England:
In this case, not only does F designate London
as the arbitral forum a yd’'s—an expert in the

field of salvage—
nates English la

the)arbitrator, but also it desig-
the applicable law for settling
this dispute. y, these designations indicate that
the parties plated enforcement of this award in

Great Bn@s j
Id. at 1%}!‘nntnnt= omitted). Th: district court also

found ere was a reasunable relation between the
L England:

While it is true that the parties in this dispute are
both American citizens. a United States vessel was
involved, and Sea Tow appears to functien only in
United States waters, the LOF establishes a pur-
poseful connection to England by designating the
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Committee of Lloyd’s as arbitrator and by specifying
that the British law of salvage governs the dispute.

- - :
Id. at 1!}1?:,.@’% think that the district court erred in find-
ing that the parties contemplated enforcement in England
and in finding a reasonable relationship between England

and the LOF. |
- O

DISCUSSION Q.

The authority of the federal courts to I:Q’E salvage
disputes long has besn a part of the @alry and mar-
itime Jurisdiction” referred 1o in ’x I11, section 2 of
\ Jee Mason v. The

the United States Constituti
Blaireau, 6 U.S. (2 Cranch), 246249 (1804).

Salvage, simply stat the “service which is vol-
untarily rendere 2ssel needing assistance, and
is designed to e her from some distress or dan-
ger either or to be reasonably apprehended.”

To dete
exam

hat a salvage service (as distinct, for
om a towing service) was performed, a
:nu@ t find three specific elements: marine peril;
i€e voluntarily rendered, not required by duty or
ntract; and success in whole or in part, with the

Q/ services rendered having contributed to such success.

& %.T«f Bureau Wijsmuller v. United Stares, 702 F.2d 333,
.*.. h

338 (2d Cir. 1983) (footnote and citations omitted) (quot-
ing McConnochie v. Kerr, 9 F. 50, 53 (5.D.N.Y. 1881),
modified on other grounds, 153 F. 545 (C.C.5.D.N.X.
1883)). Although salvage services must be “voluntary,”
they need not be uncompensated: '

Voluntary service, the sine gua non of marine sal-
vage, is rendered in the absence of a legal duty, or
obligation. Whatever motive impels the true volua-
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teer, be it monetary gain, humanitarian purposes or
mersly error, it will not detract from the status
accorded him by law. Thus professional salvors—
who perform their services for monetary gain—may
claim salvage awards.

Id. at 338-39 (citations omirtted).

We have adopted the view that awards for salvage ser-

vices should be based on a number of factors, to be con-
sidered

in descending order of importance as follows: (kb

degrze of danger from which the property was fes)

cued; (2) value of the property saved; () sk
incurred in saving the property from the m;gg:ﬁdmg
peril: (4) promptitude and skill displayég: ‘f.:n} value
of the property employed by the salvars, avd the dan-
ger to which it was exposed; and ﬁ@iﬁhnr expended
in rendering the salvage 5:1'#1::@

Id. at 339. Generally, salvage a':gf:kdf should not be based
upon fixed percentages of the-yalué of the salved property

Or upon comparisons le \p.:rc:ntag:s from previous
awards. [d.

\ The Federal Arhiftatjon Act declares valid and snforce-
able written prgvisidons for arbitration in any maritime
transaction a@&ﬁ] any contract evidencing a transaction
involving r:qmmer:: S5ee 9 US.C. § 2. The Act defines

manmp: tfansactions™ as matters :mh.aced within
aﬁﬁtﬁ jurisdiction” and “commerce” as including
“co@merce among the several States or with foreign
na " Id. § 1. Ordinarily, agreements to arbitrate sal-
vage disput:s fall within these provisions. Where, how-
ever, an agreement to arbitrate involves the recognition
and enforcement of arbitral awards made in the territery
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of a nation other than the nation where recognition and
enforcement are sought, the Convention applies. Con-
vention, art. I, § 1. Recognition and enforcement then
must be pursued in accordance with the terms of the statu-
tory provisions implementing the Convention. See 9
U.5.C. §§ 202-208. Chapter I, the original Federal Arbi-
tration Act, applies to actions and proceedings to enforce
the Convention to the extent thart it is not in conflj ith
Chapter II, the Convention provisions. See id. Q‘ tis
a

under these implementing provisions an
invoked the jurisdiction of the district co "ﬂ:r,
secure recognition of the arbitration smns of the

LOF. Despite Sea Tow's argument t ontrary, the dis-
rrict court lacked authority unde &pttr I to direct that
arbitration procesdings be h @tsfde the Eastern Dis-
trict. See id. § 4. | Q

\ The LOF first appe
become the most Wl

ﬁin the 1890s and since has
used form of salvage contract in

the world. Robe rvis, Case Note, SALVAGE ARB/-
TRATION: T Bitration provisions of the LOF are
unenforce in purely domestic salvage cases, 24 1.
Mar. L . 373 (1993). Even to those who should
be a

e cognoscenti, the Lloyd’s Salvage Agree-
is ‘not a model of clarity. See, e.g., Black Gold
ine, Inc. v. Jackson Marine Co., 759 F.2d 466, 468
Cir. 1985) (master of commercial cargo ship appar-
ently unable 1o discern meaning of LOF even after radio-
ing masters of other ships {or advice). It is interesting 0
note that in the Black Gold case, the LOF was held unen-
forceable because the misrepresentations of the salvor led
the master to believe that the contract was intended ﬁﬂ.l}"'
to limit the salvor’s liability. /d. at 470. Whether Mr. and
Mrs. Jones were victims of fraud or misrepresentation we
leave to another day. We hold hers only that arbitration in
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London under the arbitration provisions of the LOF can-
not be compelled in this case, and it is to that proposition
that we now turn.

9 U.S.C. § 202, entitled “Agreement or awards falling

. _under Convention™ provides as follows:

An arbitration agreement or arbitral award arising out
of a legal relationship, whether contractual or not,
which is considersed as commercial, including a trans-
action, contract, or agreement described in section 2

S
X

of this title, falls under the Convention. An agr é’

ment or award arising out of such a relatio

which is entirely between citizens of th "L% ed
States shall be deemed not to fall und on-
vention unless the relationship inve roperty
located abroad, envisages perform or enforce-
ment abroad, or has some other able relation
with one or more foreign sta r the purpose of
this section 2 corporation 1 tizen of the United

States if it is incorporatg its principal place of
business in the Unit

bitration is part of an agreement

--I =L
_ ¥ ){The LOF provision for-drt
involving a r:laun@u that is entirely between citizens

of the United St Sea Tow and the Joneses. The rela-

tionship herﬁ ese parties clearly did not involve
t

property ¢d abroad nor did it envisage performance
abroad.

ther reasonable relation with England, as found

1strict court, are the 1ssues that require analysis in
thrscase. |

| In testimony before the Senate Foreign Relations Com-
mittee, the Chairman of the Secretary of State’s Advisory
Commirttee on Private International Law, Richard D.
Kearney, testified as follows:
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We have included in section 202 a requirement that
any case concerning an agreement or award solely
between U.S. citizens is excluded unless there is
some important foreign element involved, such as
property located abroad, the performance of a con-
tract in a foreign county (sic), or a similarly reason-
able relation with one or more foreign states. The
reasonable relationship criterion is taken fyGim the
general provisions of the Uniform Cummwﬁh‘fﬁuﬂe
Section 1-105 (1) of the code permits t]n‘. Ehﬂms to 2
transaction that bears a reasonable n‘:{atlmhlp to any
other state or nation to specify ;tf'ﬂtﬁs law of that
state or nation will govern mm;;ghu and duties.

S. Rep. 702, 91st Cong., 2d Sesé, af}p at 6 (1970), quoted
in, Fuller Co. w. Campagnmﬂﬁﬁmxrﬂ De Guinee, 421 |
_F. Supp. 938, 942 (W.D, Py.1876).

10 | rTu the same effect i§rhe legislative history in the House
of Representatives{_

The secqod ‘sentence of Secrion 202 is intended to
make it ﬂ&ar that an agreement or award arising out
of a/l&gal relationship exclusively berween citizens of
the Wdited States is not enforceable under the Con-

;:?tgﬁ‘tinn in U.S. Courts unless it has a reasonable rela-
Mion with a foreign state.

MI'R. Rep. No. 1181, 91st Cong., 2d Sess. 2 (1970),
reprinted in 1970 U.S.C.C.AN. 3601, 3602. |

'}Lﬁ{. | Neither the salvor-casualty relationship, nor the LOF
agreement relationship has any reasonable relation with
England in this case. The purported salvage operation
took place just off the coast of the United States, and the
LOF was presented to Mrs. Jones for signature in the
United States. It is not sufficient that English law was to
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be applied in the resolution of the salvage dispute and that
the arbirration proceeding was to be held before an
English arbitrator in England. Indeed, carrving out the
analogy of the Uniform Commercial Code referred to in
the testimony of Mr. Kearney, the comments to section 1-
105 of the Code include the following:

Ordinarily the law chosen must be that of a juris-
diction where a significant enough portion of the
making or performance of the contract is to occur or
QCCUTS.

©.
X

U.C.C. § 1-105 cmt. 1 (1989). It cannot be said that a si %

nificant portion of the making or performance of ¢
occurred or is to occur in England, and there is sis
for the application of English law. |

| The reasonable relation requirement neﬁ v to make
the arbitration provision in the LOF ¢ able under the
Convention cannot be fulfilled by rms of the LOF
itself. If it could, the LOF would(be¢ome a self-generat-
ing basis for jurisdiction. In {his_Case, there is no con-
nection with England in dent of the LOF. We
therefore agree with th @u 1ts that have held the arbi-
tration provisions of insufficient of themselves to
confer jurisdictio er the Convention in accordance
with section 202 Reinholrz v. Rerriever Marine Tow-
0. CV-92-.14141 (5.D. Fla. May 21,
1993 age award by arbitrator in London, held:

@tamq action, held: provision designating London as
pldte of arbitration insufficient to establish reasonable

relation with foreign forum required by § 202). |

(! 33 -_Alﬂlnugh the district court determined that the LOF’s

designations of London as the arbitral forum, Llovd’s as
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the arbitrator and English law as governing the arbitration
“indicate that the parties contemplated enforcement of
this award in Great Britain,” Jones, 828 F. Supp. at 1016,
Sea Tow does not pursue this point on appeal. As a mat-
ter of fact, there is no “award” that can be enforced.
Moreover, it seems clear that Sea Tow itself contemplated
enforcement in New York. When it released the MISS
JADE I1, Sea Tow abtainad a “Latter of Understanding”
from the Jones’ insurancs underwriter. Since thisJétter
serves 1o protect Sea Tow’s maritime lien apéd-qf enforce-
ment of the lien can only take place wherg rjsa-ﬁmperry 1S

located, Sea Tow obviously envisioned-enforcement in
Naw Yﬂl‘lg

\The assets of Mr. and Mirs. Jodes\apparently are in New
York. Certainly, there is no jn8ication that they have any
assets overseas. It therefgd€ As difficult on the record
before us to eavision “E®=enforcement of any arbitral
award anywhere buranthe United States. In the district
court, Sea Tow yrgedrecognition of the arbitration pro-
visions of the \L_B_@Ef-":and the district court agreed with its
position, staping the action giving rise to this appeal and,
in effecr; -Etker.:ting arbitration to proceed in England.
Intergstingly enough, the district court “retain[ed] juris-
dicgidn to enforce any award evenrually rendered.” [d. at

ADI8. Again, there is no important foreign element

Jogfolved. As between the parties in the case at bar, a
United States forum is required for the enforcement of
any arbitral award and even to compel arbitration. The
district court’s observation that the Committee of Llovd's
has a long history of experiencs in the arbitration of sal-
vage disputes lends no support to the conclusion that the
parties envisioned performance in England. There is no
indication that competent salvage arbitrators are unavail-
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able in the United States or that the necessary expertise is
lacking here.

CONELUSION-

The judgment of the district court is reversed, and the
case is remanded for further proceedings consistent with

the foregoing. |
./
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