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appellants. h
Finn with whom Thomas H Walsh, Jr . Jeffzev §. King, and

JO TR
Bi N Gould were on brief for appellees.

July 7, 1994

*Chief Judge Stephen Breyer heard oral argument in this matter but did
not participate in the drafting or the issuance of the panel’s opinion.
The remaining two panelists therefore issue this opinion pursuant to 2B

U.s.c. § 45(4).
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BOWNES, Senior Circuit Judge. This appeal asks us to

decide whether a foreign arbitration clause in a maritime bill
of lading governed by the Carriage of Goods at Sea Act, 46
U.S.C. § 1300 et sgg. (COGSA), i= invalid under that stat :
or whether such a clause is enforceable under the Qual
Arbicraticon Act, 3 U.5.C. § 1 gt geg. (FAA). We v::mt@z that
the FAA controls, and that the arbitration cl ; valid.
Accordingly, the order of the district c taying this

action pending arbitration in Tokyo is a
A A@

Plaintiff-appellant Eu@ls Assoclates 15 a wholesale
fruit disctributor in the Nor t United States. Bacchus was
the owner of a shipment %’wes cravelling from Agadir,
Moroccco to New Bedfor .@uachuul:ts. in February 1991 aboard
the SKY REEFER.' ssel owned by M.H. Maritima, 5.A.
Maricima had ti¥me- rtered the vessel to Honma Senpaku Co.,
Led., who in time-chartered it to MNichiro Corp. Bacchus
entered ’a voyage charter with Nichiro for the February
1591 @ge.

$ The oranges were shipped under a bill of lading

issued in Morocce by Nichiro. The bill of lading constitutes

1. The subrogated underwriter of the oranges, Vimar Ssguros Y
Reaseguros, 15 Also a plaintiff-appellant in this action.
Herseafter, references 2] Bacchus include Vimar where
applicable.

-
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the contract of carriage betwesn ZBac-hus and Maritima. En
route® to New Bedford, numercous boxes of oranges were crushed.
Bacchus filed an action in the United S-ates District Court for
the District of Massachusetts, jg rem against the S5KY REEFER,
and in personam against Maritima, seeking ¢t @cm:
approximately 51 million in damages. Q~
Maritima moved to stay the actdgn, and compel

. arbitration i1n Tokyo pursuant to a z1 L@ 1 the bill of

lading: &
Governing Law and Arbi é

(1} The contract evi or contained
in this Bill of Ladi 1l be governed
by Japanese Law,

{2) Any dispute i from this Bill of

Lading shall be/fe ed to arbitration in

Tokyo by the o Maritime Arbitration

Commission @CJ at the Japan Shipping

Exchange, {Ihth . in accordance with the

Q |:l and any agreement thereto,
ar

and r.li given by the arbitrators
shal } final and binding on both

. The distrj} urt held that the arbitration clause contained
in 51:1:%:!11 (2) was enforceable, granted Maritima®s motion
tu;:-&ﬁay pending arbitration, and certified the following

tion for interlocutory appeal pursuant to 28 U.5.C. §
&152“:!: “[Wlhether 46 U.S.Cc. § 1303(8) [§ 3(8) of COGSA]
nullifies an arbitration clause contained in a bill of lading
governed by COGSA." With this gquestion in mind, we begin our

journey through unsettled statutory waters.
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II.
DISCUSSION
COGSA was passed in 1936 as che American enactment of
the Hague Rules, and was part of an internmational E@t to
achieve uniformity and simplicity in bills of ladi used in
foreign trade. Upion Ins, Soc'v of Cam:nn;EL + W B8
Elikon, 642 F.2d 721, 723 (4th Cir. 13981) OGEA was also

intended to reduce uncertainty cunce:nina@ responsibilities

and liabilities of carriers, ruspn% ities and rights of

shippers, and liabilities of m.w.;%
Fo 1

Prod w. M/Y

5 for

&, B838B F.2d 1576, 1580

{(1lth Cir.}, cert. denied, .5. 916 (198B) (“Nesermunde");
S.8, _Eli ., 642 F.2d ; See generally Grant Gilmore &
Charles L. Black, iral § 3=-25 at 145 (2d ed.
1975). 4

Eﬂﬁs@plies to *[elvery bill of lading . . . which
iz svidenc a contract for the carriage of goods by sea to
or from = of the United States, in foreign trade . . . . "

*

4€ - § 1300. The parties agree that the bill of lading at

@éhue is covered by COGSA ex propzic vigore, in other

rds, as a matter of law. The bill of lading also contains
the following provision:

Local Law

In case this Bill of Lading covers the
Goods moving to or from the U.S.A. and it
shall be adjudged that the Japanesse Law
does not govern this Bill of Lading, then
the provisions of the U.S5. Carriage of

==
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Gaods at Sea Act 1936 sghall govern before
the Goods are loaded on and after they are
discharged from the veszel and chroughout
the entire time during which the Goods are
in the acrtual custody of ths carrier.

Bacrchus argues that the Tokyo arbitraticon clause ig inpvalid

under § 3(8) of COGSA which prohibits the "lessening che
carriar's obligation as imposed by COGSA's othern/ shcrcions.?
In Indussa Corp. v. 5.5. Hanbare, &, .24 200 (124

Cir. 1967) (en banc). the Sacond Circuit \B at all foreign
forum selection clauses in bills of ladr governed by COGSA
are necessarily inwvalid under § @ because they tend to
legssen the carrsiaer's liabilit d. at 204. Tha court

reasoned as follows:

From a practi:agsémdpaint. to require an
American plai to asgert his claim

ﬂ-l.'l:].‘j.l' in ant court lessens the
iability the carrier quitae
sub.ltan . particularly when the claim

is :ma. Such a clause puts "a high
hur:l :.n l;he way of anforcing liability,
effective means for

: ED :m:ure sattleamancs lower than

arge [sic] could sue in a convenient

o\

%_15 provision provides as follows:

Any clause, covenant or agreement in a
contract of carriage relieving the carrier
or the ship frem liability for loss or
damage tO or in connecticn with the goods,
arising from negligence, fault, or failure
in the duties or obligations provided in
this section, or lessening such liability
otherwise than as provided in this Act,
shall be null and void and of no effect.

46 U.5.C. § 1303(8).
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Id, at 203.' Moreover, "[a] clause making a claim triable only
in a foreign court would almost certainly lessen liability if

the law which the court would apply was not [COGSA].* Id.

Furthermore,
[e]ven when the foreign court would app Q
[COGSA], requiring trial abrsad 1

could be no assurance that it would
[COGEA] in the same way as an
American tribunal subject te:u f.:-rm
control of the Supreme Court

think that Congress meant al:.d.al:e
%ﬂ.

legsen the carrier’g liability since ;e

any contractual provisio bill ::nf
lading for a 3hi|;|mant Erom

Urniiced Statez cthat rE".rEﬂI: ::.ur:_m
[sic] able to ﬂbtal cb.:::_nn aver a
carrier in an Amer ourt from having
that court Et'll:t':r" he su:.l: and apply
the su.bstmt;v las Congress had

prescribed.
Id. at 203-04 (emp %:m original) (citations omitted)
(footnote omitted) O

Sinc . § 3(8) has been consistently used by

federal co o invalidate forum selectcion clauses in bills

of ladin verned by COGSA. See, e.g., Conklin & Garrett,
\°

3 @1& court alse concluded that COGSA. wherever 1t governs a

f lading, requires application of American law. Indussa,
F.2d at 203; ses generally Thomas J. Schoenbaum, Admiralty
Maricime Law § 9-18B at 326-27 (Pra. ed. 1987). Bacchus

contends that the Japanese choice-of-law clause in its bill of
lading, in addition to the arbitration clause, is null and wolid
under § 3(8) of COGSA, and, n.ltern.m:;wely, that the *Local Law*
clause in the bill of lading requires that COGEA, and not
Japanese law, governs, because COGSA applies ex propric vigore.
Although ht::'th of these arguments appear to be substantial, only
the wvalidity of the arbitration clause is at issue on this
interlocutory appeal. In light of our holding, the choice-of-
law question must be decided, in the first instance, by an
arbitrator.

-
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Les., v. M/V Pinnrose, B26 F.-ld. 1441, 1442-44 (5th Cir. 1987}
{forum selection clause designating Finland invalid even where
bill of lading provided for application of COGSA in Finland);
Union Soc'yv of Canton, Ltd,, 642 F.2d act 723-25 (choice of
forum clause requiring litigation in Germany inwv @nd&r 5

3(8)); ecf. F 's Fund . . Cos. W
Forwapding Co., 492 F.2d 1294 (lst Cir. 1974

Incdus=a and upholding New York City fnn@ lection clause).

Indussa has also bean approved by co tators. See Glilmore &

{distinguishing

Black, supra § 3-25 at 1l45-46 n.2 cenbaum, supra § 2-18 at

127: Charles L. Black, Thea B the Problem of
L1973 .

Maritime Bills of La der COGSA, 12 Fordham Int'l L.J. 459

ing, Choice of Forum Clauses in Bills of
. & Com. 17 (Oct. 1970).

{11%89]; Stephen

Lading, 2 J.

' we need not fully explore the issue, we note
that th Q{Drm Court‘s recent decision in Carpival Cruise
: v. Shute, 439 U.5, 585 (1991), in which the Court
$ that the Limitation of Vessel Cwners’ Liability Act did

t invalidate forum selection agresments, casts some doubt

$upnn Indussa's continuing viability, See Fabrica De Taejidos La

Ballota S.A. v. M/V May, 799 F. Supp. 546, 560-61 (D. Virgin

Islands 1992); see also Patrick J. Borchers, Forum Selection

S
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Propasal for Congressicnal Raform, 67 Wash. L. Rev. 55, 77

{1992] (Carnival Cruise implicitly overruled Indussa and its
progeny!. But see Underwriters at Llovd's of London v. M/V

Steir, 7731 F. Supp. 523, 526-27 (D.P.H. 1991} (invalfdpting
forum selection clause under § 3({B) of COGSA, hnlﬂ,t'ng that
Indyssa survives Carpival Cruise].

Movecver, in Fireman's Fund we gueggicned whether

Indussa even survived the Supreme Coury 3\ ‘Wecision in The

Bremen v. Zapata Off-Shore Co., 407 & 1 (1972). In The
Bremen, the Supreme Court enforced\a( fbreign forum selection

clause in a maritime contract netlgovered by COGSA. In doing
so, the Court focused on whether) the clause was “unreascnable®
under the circumstances, :w, 407 U.5. at 10. We
remarked as follows:

Although the Suprems Court has
acknowledged the Indussa decision and has
not fermally rejected it, gee The Bremen
v. s e Dff-Shorsa ., 407 U.5. 1, 10
o 92 S.Ct. 1%07, 32 L.E4.2d 5113
».LW]. several passages in the Bremen

"QP'Ininn cast some doubt on the underlyving
rationale of Indussa. See, e.g., 407 U.5.

at 9, 852 5.Ct. at 1212 (*The =xpansicn of

\ American business and industry will hardly

$ be encouraged if, notwithstanding sclemn
& contracts, we insist on a parochial
concept that all disputes must be resclved

under our laws and in our courts.®)

|

A
2 o4

Fireman's Fund, 492 F.2d at 1296 n.2. Because The Bremen is

not a COGSA case, however, it is easily distinguishable from

Indussa and its progeny. See S.S. Elikopn, 642 F.2d at 724-25 .

—f-
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tholding that The Bremen did not involve COGSA and therefore
did not discurb Indussa).
Notwithstanding the arguably tremulous ground on

which Indugsa and its progeny currently sic, we will assume,

arTuendo, that, for the reasons set forth in Ind a@areign
forum selection clauses are invalid under § Efiiba COGSA.
The other statute implicated in ﬂﬂs:sa is the FARA.

L 4

Section 2 of thac acc provides:

A written provision in ‘{\rmitime
Eransaction . . . to settle bitration

a  controversy thereafte ing out of
such contracec % 1l be wvalid.
1

irrevocable, and E!nf e, save upon
such grounds as exis law or in equity
for the rmcatlun Y contract.
§ U.S.C. § 2. '[E]illqﬂx lading of water carriars" are
gxplicitly included

scarute, | U.E.C"Q‘L Furthermcre, the FAA reguires a

fedaral d:.str:.! urt., aon the application of one of the
parties, tc&y litigation and grant an order compelling

arbitrat E £ any issue referable to arbitration under tche

itimea transactions® under the

id. 5§ 3, 4.

Where there is an agresment to arbitrate, the FAR
&:cta a strong, well-established, and widely recognized
@Eederal policy in favor of arbitration. Shearson/American
Express, Inc. v. McMahon, 482 U.S. 220, 226 (1987); Mitsubishi

Motors Corp. v. Soler Chrvsler-Plvmouth, Inc., 473 U.S. 614,
§25 (1985); Securities Indus. Asc’'n v. Conneollv. 883 F.24 1114,
_9_
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111B-1% (l&st Cir. 19B%), cert. denied, 495 U.5. 958 (1990).

Arbitration agreements are unenforceable under § 2 cof the FAA
only where the agresment would be revocable under state
contract law. Sguthland Corp. w. Keating, 465 U.S5. 1, 11
{1984} (party may assert general contract dEEEﬂﬁEEfn%Mﬁh as
fraud and duress, to avoid enforcement of "-'&::Ik-.itrntinn
agreement); Mchllister Bros., Inc. v. 4 & S Tramep, Corp., 821
F.2d 519, 524 (24 Cir. 1980) (sam=s).*

Although this court has nggﬂh‘dhcidad whether a
foreign arbitration clause in a b;;} of lading governed by
COGSA is imvalid under § 3(8) of thal Statute, courts that have
reached the gQuestion are qr:%ﬂiéq A handful of courts.
including the Eleventh CJ..E:u;i‘E have employed the reascning
arciculaced in Indu;iiq_fﬂ invalidace foreign arbitration
clauses. Ses, L.‘f_ Wesermunde, 838 F.2d at 1580-B2; M/V
Khalij Frogt, 1988 A.M.C. at 1462-66; Siderjus v. M.V. Ida
Brima, 613 F,Q4pp. 916, 920-21 (S.D.N.¥Y. 1985); Star Shipping
AfS, 4564 f;ﬁupp at 1314-15; see also Gilmore & Black, supra,

g E*EE,‘ ;-M: 5145 n.23; Schoenbaum, supra § 5-19% at 329.

“ L \

4\ ‘Bacchus argued below that the bill of lading was a contract
f,.:"‘& adhesion, and that the arbitratior clause was therefore
menforceable. This defense was rejected by the district
court, and that ruling is not before us on the present appeal.
We recognize, however, that maritime bills of lading have been
viewed as contracts of adhesion. See, e.g., Organes Ente

Inc. v. M/V Ehalij ., 1989 A.M.C. 1460, 1465-66 (S.D.N.Y.
15‘59] ; Pacific Lumber & Shipping Co. v. Star Shipping A/S, 464

F. Supp. 1314, 1315 (W.D. Wash. 15975). Accordingly, if the
adhesion issue had been a subject of this interlocutory appeal,
it would warrant close scrutiny.

Y
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In Weserpupde, the Eleventh Circuit declined to
enforce a foreign arbitration agreement contained in a bill of
iading governed by COGSA. Relyving on Indussa., the court

explained as follows:

While we do not beliewve that arbitration 0
in and of icself is per sa vioglative o
COGSA"s provisions, especially in light
Congress ' sncouragemsant of arbitratia
its esnactment of the Arhitration AREC,
U.s.C. §§ 1-14 (1970) the cou jes
baliave that a provision ing
arbitration in a foreign count t has
no cornection with either czv%iumm:e
of the bill of lading con%ra®t or the
making of the bill of ladji tract is a
provision that would co i with COGSA's
genaral purpose of no ing CArriers
o leszan their risk iability.

Wesermunde, B3B8 F.2d at 13538 otnote omitted). Some courts

have gone one step fur . Jholding that foreign arbitration
%ﬂ .

clauses in bills o ng are per se invalid under COGSA
because “"[t]lhe ég‘dnrntim [stated in Indussa] are
subgsrantially ﬂ&lar where the bill of lading regquires the
consignee %ﬁtrate in a foreign country." Siderius, 613 F.
Supp. a i 2ccord Khalij Frost, 1989 A.M.C. at ld462 (Indussa
:ut@i "appl(ies) with esqual force in the case of a foreign

$@1,11:;1.-:;‘:1 clause in a bill of lading®}.

Onn the other side of the coin, numerous £federal

courts have upheld foreign arbitration clauses in bills of

lading subject to COGEA. See, &.g., Ni i == .

| A idge, 1991 A.M.C. 2070 (D. Md. 1991); Citrus Mkeg.

Bd. v. M/V Ecuadorian Reefer, 754 F. Supp. 229 (D. Mass. 1990);
S
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W, M/ Mediterraneas Skar, 1988 A.M.C

2483 (E.0.N.Y. 1988); Mid South Feeds, _nc. v. M/V Agua Marine.
1988 A.M.C. 437 (5.D. Ga. 1l9B8}: ] Tar Distillers, Inc.

v, M/T lotos, 362 F. Supp. 1311, 1315 (S.D.N.Y. @l}:
Mitsubi oji Kaisha Ltd. v. MS Galimi, 323 F. Eu.prJ.. 83

Bd (S.D. Tex. 1971); EKurt Orban Co. v. 5/5 Cl 318 P.
Supp. 1387, 13%0 (5.D.WN.¥. 1970}).

We +Join those courts uphol @ validity of
foreign arbitration clauses in hills ading subject to
COGSA. In reaching this result, we guir:led by our belief
that the FAA alone governs the validdirty of arbitration clauses,

both foreign and domestic, an:@n.se:;mmtly removes them from

the grasp of COGSA.®

We begin wi :h@ﬂ.; ancns of statutory interpretation.

First. a later enac atute generally limits the scope of an
earlier statute od he two laws conflict. Davis v. United
States, 716 418, 428 (7th Cir, 1983); Tepgnessee Gas

Federal Ener R laro Comm‘'n, 626 F.2d4

*

1020, {(D.C. Cir. 1980); Indussa, 377 F.2d at 204 n.4;" ges

We recognize, however, that absent the FAA. COGSA might
rate to nullify foreign arbitration clauses in bills of
lading.

5, Foornote four of Indussa states:

Our ruling does not touch the guestion of
arbitration clauses in bills of lading
which require this to be held abroad. The
validity of such a clause in a charter
party. or in a bill of lading effectively

=17=
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nezalls 28 Worman J. Singer, Sufhezland Statutomr
Copstruction § 51.03 at 141 (5th ed. 129%Z). Second, where two
statutes conflict, regardless of the pricrity of enactment, the
specific statute ordinarily controls the general. See Watson
v. Fraternal Order cof Eagles, 915 F.2d 235, 240 I'E“Eh CiE,
13201; ses generally 2B Sutherland JStatutory Em:m.
§ 51.05 at 174.

L]

incorporating such a clause ,ﬁ-;:n charter
party, have been fr!mu_ntf}ﬂ sustained.
Alchough the Federal .u..r:n},[trat:un ACE
adopted in 1925 wvalifated a written
arbitration provision %‘? ATy MmAritims
cransaction,* § 2, a.qﬂ,;?g ined chat phrase

to include “billg  Df  lading of water
carriers," § 1. Gﬂﬁsﬁ. enacted in 1936,
made no :efarincy to that form ﬂf

procedure. %ﬁi&;ﬁw
i of

ive law in 1947.

issa, 3177 F.@H_4dt 204 n.4 (citations omitted) (emphasis
added) . Mtth a later Second Circuit opinion sought to
narrow the sqgpe of this dictum, sees Aaacon Auto Transp. Co. V.

mﬁﬂW_CL 537 F.2d 648, 655 (2d Cir. 1976)
lexplaining footnote four of Indussa was concerned

"prima 11‘5( " . . upon those commercial situacions in which the
economil, Strength and bargaining power of the parties is
rou gqual®}, courts have continued to rely on footnote four
Lrge rcing foreign arbitration clauses in bills of lading
ﬁm-:l by COGSA. See Faki P v. M/V Mulbeim,
z.g‘ B5 Ciwv. 26577, slip cp. at 2 (S.D.N.¥Y. Oct. 24, 1986); MY

I*fé::hl:errunem Star, 1988 A.M.C. act 2484-85:; see alsc Kaystone
Ehem, Inc. Bow-Sun, 1989 A.M.C. 2976, 2981-82 (5.D.H.Y.
198%) tsl:a::inq that Indussa foobtnote “"probably* requires
enforcement of foreign arbitration clause in COGSA bill of
lading). But see Siderius., 613 F. Supp. at 920-21 (holding
Aaacon substantially undercuts scope of the Indussa footnote);
EM 1389 A.M.C. at 1463-64 (same). While we agree
with the rule of statutory construction &:cprt:sed in the
footnote, we take no position on the effect of Aaacon on that
noce.

=13~
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With respect to the former czmcn, the FAA must be
given pricrity over COGSA Io light of the FAA°s reenactment in
1947, eleven vyears after COGS5A was passed. Similarly., the
latter cancon suggests that the FAA be given effect. ion
3{8) of COGSA, which voids any clause in a bill of l@ﬂu that
"lessens" the carrier’s liability. makss no r@nn:e Lo
arbitration, or for that matter, forum se %l‘u clauses.’
Conversely, the FAX zpecif:ically ualidatn&x ration clauses
contcained in maritime bills of lading 9 U.s.Cc. §§ 1, 2.

Hext, and parhaps of par importance, we believe
that the strong federal poelicy fAyoring arbitration supports

the primacy of the FAA over C@ where arpitration agreaments

are concerned. See , 754 F. Supp. at 233-34.

The existence of thi icy distinguishes the present case
from foreign choi @-fnnm cases because in those cases
"there was no Nglli.ng congressional mandate in favor of
giving =‘E£@ to agreements to litigace before foreign
tribuna EW. 323 F. Supp. at 83.

%urthermre. American courts’ mistrust of foreign

c . @& driving force in the Ingussa court‘s decision to

lidate foreign choice-of-forum clauses, is an inappropriate

7. In fact, up until Ipdussa, the Second Circuit regularly
enforced foreign forum selection clauses in bills of lading

governed by COGSA. See, e.g,, William H. Muller & Co, v.

Swedish Amer Line Ltd,, 224 F.2d 806 (2d Cir.), gcert. denied,
350 U.S5. 903 (1955); Cerrc de Pasco Copper Corp. v. EKnut
Knutsen, O.A.S., 187 F.2d 990 (2d Cir, 1951).

=14~-

United States
Page 14 of 15



L

consideracion in the context of arbitration. See Mitsubishi
Morors, 473 U.S5. at 626-27 (We ars "well past tha tims when
Judicial suspicion of . . . arbircration and of che competence

of arbitral tribunals inhibitad thea development of arbitraticn

as an altearnative means of disputs regolution.”); Connelly, BE3
F.2d at 1119 {"[Clourcs mist be on guard for arcifi which
the ancient suspicion of arbit-ation migh ppear. ") .
Finslly, unlike a foreign forum selaction o ¢+ AN Aagresmant
ko arbicrate does not deprive a f court of irs
jurisdiction over the underlying dispufe « 318 F.
Supp. ac 1390; ME Galini, 123 F, at 83,

For the foregoing re , Ehe prder of the districk
court is Affirmed. (:)

=
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