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WW W Pharmaceutical B8 F.2d st 576
Indeed. that Poloroid factor is hardly rele-
vant here.

Firally, in sddition to concluding that the
Polareid {actors line up markedly in Beam-
ish's favar, I note again that equitable consid-
grutions are strong here, and on this remand
militate against enjoining the use of & family
pume that hos deslgnated this quality prod-
oet, with few interraptions, sinee 1732 —thies
vears longer than Jim Beam (See my prior
(ipinion and Order dated Oetober 15, 1990, p,
25 Consequently, in the total picture, undar
tive Lanham Act, 1 find no justifieation, either
in law or equty, for ap injusctien prokdbiting

ing of Bearnish stout in the United
B and under that rubrie, the injunetion
is denied and the sction is dismissed,

&1 Finally, the state-low claims asserted
by m Beam fall for the same ressons
These sre cluims of unfair competition under
New York common low, trademark dilotion
and injury to business reputation under
§ AfA=d of the New York General Business
Law, and false advertising and deceptive acts
and proctices arlsing under § 3489 o seq
The only claim requiring separate consider-
ption a8 between the state and federal causes
of action s the trademark dilubion claim oo-
der § B8E-d. [lnfalr competition requires a
Ekalibood of confusion as to source, Lamida
Electrontes . Lambda Tech [Mme. 515
FSupp. 915 980 (SDNY.151), and Jim
Beam did not present evidence of false ad-
*{nu st trinl

[7]1 Mew York's anti-dilution stabyssyGen-
eral Business Law § 3688-d, prowides protec-
tion “motwithstanding theeabsence of compe-
t'  betwesn the papthesor the abesnse of
eonfusion a8 to theegonres of the gpoods or
servicen”  AllisdNhintenonee Corp v Al-
fied Mechamiogd Tradea, e, 48 M.Y.2d 538,
309 N.Y 524,638, 882, 369 N.E.2d 1162. 1165
(1977, Bection 368=d does, however, require
“a Bkefihood of njury to business repuatation
ar of dilotion of the distinetive quality of a
mark or trade name.

[8] Jim Beam must prove two elements
in order to satiafy § 368-d: 1) distnctiveness
of the maric and 2) likelihood of dilution.
WHW Pharmecesticol 988 F2d at 578 A

third conssderntion. the predatory ialent al
the jumior dser, is also relevant. fd  The
anti-ditution statute protects only tredemarks
that are quite strong and well-known. Sall

Gee, Tne v Myra Hopam, fec. 699 F.2d 621,
B25 12d Cir 15Ed),

[9] 1 have slready concluded, see mepr,
that JIM BEAM is a strong mark. Turning,
hwever, to the second element, under 5 Sk
d, plaintff most show a helfhood of dilution,
that (s, & whittling down, blurring or tarnish-
ing af the identity or reputation of the mark
fd: 3 B. Callman, The Law of ['mfair Com-
pefetion, Trodesarks and Monopalies § 842
at 96458 Here | conclude, there is no
Bleelihood of diludon. The products are saffi-
ciently distinet—an Irsh stout and a Ken-
tucky bourbon, the keritage of both preducte
clearly portrayed in their respective-ibude
dresses—ihut there will be gfo  bhgrring.
Mor, since BEAMISH = o ghaty #out, s
thers o risk of tarnishing:

[10] Finally, the afCofprodutory intent
on the part of BEAMISE—indeed, its clear
good faith in this agtipr matter—mandates
the resolution of the dlaton e in defen-
dant's favor, The”state bow claims are se-
cordingl digmisked a8 well.

The Yeregting constitutes the Court's find-
infes of\fart and conclusions of law and s a0
wrdesed. Submit judgment on notics.

David SPECTOR and Specurity
Indusirial Lid., Petitioners,

W,

[ov TORENBERG, Ximena Florez, Mico-
las Fuecl, TRE Computers, Lid., and
Microguard, Inc., Respondents.

Na. 83 Chv. 5865 (PEL.

United States [Hstrict Couart
8D New York

May &, 1984
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weard against them in commercial dispute
srising from alleged fraud on part of |;|r'i_|_-||:-|_-
pal n inducing formation of corporate and
cammereial rr]u.tinru}rips for purposs aof mae-
keting product which was allegedly defoctive
aid uamerchantable, and respondents eross.
petitioned to conflrm award  The District
Court, Leisure, J, held thet (1) distriet
court could eonfirm modified arbitration
award, even iff modifiestion was untmely un-
der New York law; (2) arbitraton sward,
impasing jaint and severnl liability om manu-
facturing corporation and principal, was not
in manifest disregard of law; (3) award was
not product of “evident partiality™ or “mis-
conchuct” 20 a8 0 render it invalid; and (4] o
light of agreement that attorney fees could

be pwarded, arbitrators acted within thigr

authorly in swarding fees

Petition to vacate or modify denied, pefi-
tion to conflrm granted.

L. Arbitration $=85.15

Article of Conveptign\on Heeognition
ard Enforcement of Pagign Arbitral Awards
addressing posting, of seeurity spplies when
eouirt & asked fo enforce award while there is
pending anothew petition to vaeate award o
county in\whish award was rendersd; in
thoead ciFturmetances, snforeing court may
coption, stay of enforoement action upon
pagting security by party seeking to vacate
wward, Convention on the Recogmition and
Ewforcement of Foreign Arhitral Awards,
Art. VI, 8 USCA § 201 note

2, Arbitration 2=83.1

Arbitral award pronounced in accor-
dance with foreign law or imvolving parties
domdcfled or having their principal plsee of
business outside enforcing jurisdiction is en-
forceable under Convention on Recognition
and Enforcement of Foreign Arbitral Awards
even i it is aleo enforpeable under Feders]
Arbitration Act (FAAR overlapping coverags
provides party with choice of methods by
which to enfores award In [t= favor. 9
USCA & 207; 9 USC98 Ed) § 10

o Arbitration S=g3.]
Arbitration award pronosneed in accor-
dance with foreign law or involving parties

52 FEDERAL SUPPLEMENT

domicded or having their principal place of
business outside of enforcing jurisdiction is
pot congidered “domestle” within mesning af
Convention on Hecognition and Enforcement
of Forelgn Arbitral Awards. Copvention an
the Resognition and Enforcement of Forelgn
Arbitral Awards, Art. T et seq, § US.CA
f 200 mote.

S miblication Words amd Pheases
for pther jodiciabconstructions and def-
it

L. Arbiteatidn £=T5.1

Atteenpd by seek confirmation of arbitrs-
thof awird ufder Convention on Recognition
and\Enfortement of Arbétral Awnrds does
ratmeate guthority of court under Federal
Mebieraton A=t (FAA) to vaente sward ot
igge. 5 USCA § 207; 9 USC.1988 E4)
# 10 Caonvention on the HRecognition and
Enforcement of Foreign Arbitral Awnards,
Art V, sobd. Lie), & USCA § 201 note

. Arbitration &=T7(6)

Party moving to wvacate arbitration
award has burden of proof, and showing re-
quired to avoid confirmation is wery high
WY MeKinney's CPLRE 7508,

. Arbitration #=723, 719

[Mstrict court may confirm modifled ur.
hitration pward, aven If modification was un-
tmely under New York law, when one party
has brought sction to vacate saward, second
party requests that arbitrators modify award
B0 &5 to correct errar identified by Grst party
in motion to vecate, and srbitrators modify
oward to correct error.  N.Y.McKinney's
CPLR 750%; 9 USCA § 11; D USC.(10&8
Ed.) § 10{e}

7. Arbitration #=T7(7)

Judicial system must support arbitra-
tion's goal of achieving sudft and inexpensive
resobution of disputes, which goal & under-
mdned when coarts unnecessarily remand ar-
bitral awards,

B Arbitration ==61.1

Arbitration sward imposing jeint and
several labilty on manufacturing corporation
und its principal was not in manifest disre-
gard of law in proceeding arsing from princi-
pal’s allegedly fraudulent conduct in inducing
formation of corporate and commervial rela-

United States ;
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Che as ¥51 F.Sapp. 301 (SDNY, 1994}

tionahips for purpose of marketing allegedly
defective and unmerchantable product; prin-
cipal made misrepresentations in both per-
gonial enpacity snd ns representative of eor-
poration and, moreoyver, arbitrators may have
found that principal's domination of manufae-
turing eorporation provided basis for piercing
corporate weil,
i, Arhitration =643
Pettiopers  challenging  arhitration
award failed to establish evident partislity on
part of arbitrator, despite claim thae arbitra-
ks early in proceedings suggested
had prejudged case, that he had
allegedly coached respondents’ witnesses,
snd that one of his comements suggested anti-
[sr ~ biss; srbitrator wes not prechuded
from. developing views regurding merits of
dizpute early in procesding, alleged comching
of witnesses was viewed by court as in keep-
ing with relagve informafity of arbical pro-
cesdings, one of respondents also had Isrneli
connections, and in any event arhitrator's
comments did oot suggest sufficlont animus
to call his ohjectivity imto questdon. 8
USCA1988 Ed) § 10(b)

10, Arbitration =643
Arbitrator is not prochded from devel-
aping views regarding merite of dispute eariy
in proceadings, and award will not be vacated
because he expresses those views, W
1988 Ed.) § 10{bL

1L Arbitration =612

Arhitrator's ex parte  eommunleation
with pne of respondents in proepeding ro-
gt 1g commercinl dispuge‘allsging frand on
part of manufactureg, of, algedly defective
and unmerchantable tofmputer security de-
vice did not warrang vaeation of award; sub-
ject matter of golyvimsation, a computar prob-
lem which arbitPStor once had was not di-
rectly reluted to merits of dispute being arbi-
trated, and cireumstances of conversation did
il evince attempl ol secrecy, 9 [[.S.C.(10688
Ed) § 10iel.

1L, Arbitration =642

In order to vacate arhitration sword
based on ex parte conversation, party must
show that sonversation d.qprhiplﬁ kim af fuir
*-Lng and influenced outeome of arbitrs-

tion; penerally, subject matter of conversa-
tion must have gome to heart of dispute’s
merits, and pward Wikl therefore notl be vae
cated if eomversation concerned merely pe-
ripheral matter. 9 US.Ca1983 Ed.) § 10ic)

1L Arbitration =723

Burden may shift to party seeking con-
firmation of arbitration sward to demon-
strate absence of prejudiee if party seclkdng
vacatur makes preliminary showing that ex
parte contacts were cartied out in secresy or
conspiratorial manner, & USC1888 Ed)
§ 10(c).

14. Arbitration =42

Under New York low, parties ko wrbitra-
ton may aequissee in swardingCof/attorney
fees by thedr ponduct st arbiteatiee N.Y
MeRinney's CPLE T513.

15 Arbitration =42

Petitioners afresd-tt sward of attormey
fees in arbitration proceeding and. thus, arhi-
trators actad within their authority in award-
ing Tesp/Apgningg petitioners, despite petition-
ers’_clahd Ut they were ander mistaken
beljsl thet’ attorney fees could be pwnrded;
regarless of reason for theer position, it was
one that may have imered to their benefit had
they prevalled, and therefore from which
they eoald not sguitahly be permitted to
withcruw,

16. Federal Civil Procedurs =275

Imposition of Rule 11 sanctions aguinst
petitioners seeldng wvacation of arhitration
gwnrd was nol merited: while motion to va-
cate was dended. it did not rise o level af
frivedousness that would makes bnposition of
sunctions sppropriste.  Fed Hules Civ.Proe.
Rule 11, 28 US.CA

17. Arbitration &=455.60

Agreement among parties to arbitration
that attorney fees would be svarded related
specifically to fees incurred in proceedings
before arbitrators, not procesdings to enforce
resuiting nwward and, thus, distriet sourt kad
ni basis for awarding fees neurred in en-

forcement proceedings.
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Viock & Brown, New York City (Steven
Viock, of counsall, for peEtitnners.

Brvan, Levitin & Habb, New York City (T
Jumes Bryan, of counsel), for sespombents
Torenberg, Florez, und Microguard, Ine

Hollyer, Brady, Smith., Troxall Barrett,
Rockett, Hines & Mons, New York City
[Christopher Brady, of counsel), for respon-
demts Foeel and TRE Computers, Ltd

OPINION AND ORDER

LEISURE, District Judge:

(1] Duvid Spector and Speearity/Tudus®
trial Led pettdon this Court pursulgt &5 9
[F8.C. § 10-11 to vocate op Yooy an
award readered by a theee-mémbir commer-
cial arhitration tribunal appoingsd by the
American Arbitration ASssothabion.! Hespon-
dents eross-petition SPurstant o B USC
¥ 207 to enforce fhe Wawrd, For the follow-
ing reasons, the Qoury denles the pedtion to
vacate or middify the award, and grants the
eross-pegition “wo/conflrm the award in it
entirgiy, \The Court denies respondents” re-
quesg Jersattorney’s fees in bringing their
Fetiton®

BACRGROLUND

On Jassary 18, 1988, David Spectar, the
president of Speeurity Industrial Lid, (“Spe-
curty™), an lerasll corpomtion, entered into
A sharebobders agreement (the “Shareholders
Agreement”) with respondents Dov Toren-
berg, an American cltizen, Ximena Florez, a
resident American alien, Nicolss Fueri, an
American citizen, and TRS Computars, Lid.,
a New York corporation. The Ehureholders
Agreement provided for the distribution of
ape-third of the shares of stock of Miers-
gaard, Ine. (“Microguard™), & New York cor-
poration. to each of the follpwing: (1) Spector

L. Arbiorapon Case Moo [1-T-148-00804-50. The
pane] win compossd al threr Meow York Lawyven:
Lawrence Weisa, Esg, leremy Simsman Esg.
and Kenneth Schacier. Esg

i Hespondemis have also requested thar the Coart
aruer the posting of security pursuant o Article
Wi al ke Convention. Tha requesi, which i
OiFs o, Wwai i &ny evenl |1ln.111;||i,1] afl &
misunderstanding of Article V1 of the Comverntson
on the Recognition and Endorcement of Foresgn
Artitral Awards. Aricle V1 applies when & court

Bi2 FEDERAL SUPPLEMENT

and kis wife; (2) Tarenberg and Florez, e
(3} Fuoeei and TRE

Microguard was created for the purpose of
lmporting and marketing PC-Guard, a device
manufactured by Spacurity which = designed
to protect the-seeurisy of personal computers.
Accordingly, s#v-danuary 50, 1968, Specurity
entered inty 3n exclusive distribution agree-
ment Pehe /" Distribution  Agreement™) with
Micvopuard, which established minimum an-

al ptirchases of PC-Guard over a four year

perfod. Both the Shareholders Agrecment
find the Distribution Agreement contain arbi
tration clauses and choiee of law clauses
specifying New York law.

Specurity made ita Grst shipment of PC-
Guard on July 27, 1088, Microguard made a
26% downpayment but falled to pay the bal-
ance. On Junuary 8, 1990, Torenberg wrots
Spector a letter indienting that Mieroguned
wouald not fulflll the remaining terms of the
captract. Then, on March 19, 1960, Mismn-
aard, Torenberg and Flarez made s demand
for arbitration proceedings claiming that
Spector had “mode fabse statements ..
about the performance and success” of PC-
Gumrd, which was in fact “defective and un-
merchantable™ Affidavit of Christopher
Brady, swarn to on December 7, 1593 CBro-
dv Affidavit™), Exhibit A ai 1-2 They fir-
ther asserted that in reliance wpon these
time, and energy to founding and running
Microguard, and had entered into bath the
Distribution and Shareholders Agreements.
fd Respordenta sought the following reli=l:
i1} recigion of both sgreements: (2] restio-
tion of monies pald to Spestor and Specarity;
{3} compensatory damages; amd (4) & declar-
atary judgment that termination of the Dis-
tribution Agresment was Specurity’s sole

s msked w erforee s sward while there b
pending apcther seticm 1 vecste the sward m
the coumey (8 which the sward was rendered
In these ciroumstenees, the enforcing court may
cordizion & stay of the enforcement action wpon
the posting of secarisy by the party secking 1o
vacaie the swand. Sa Spler w Calzarrdicn
Twwiica SPA. &3 FSupp 871, A7LTE
(S DNY 1987), Flainly, Article V1 does not ap-
ply to the circumsapces of this saic

United States
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Chie as B33 F Supp
remedy for Microguard's alleged failure to
purchase further units of PC-Guard & sel
forth in the Distribution Agreement Un
May 11, 1800, Spector and Speeurity filed a
pounter-dermand  for Arbitration, alleging
bremch of comtract, and seslking damages.
declaratory relief, specific relisf and reason-
ahle attorney's fees
itration took place in the Bouthern Die-
I i New York over a period of three
years. By a partial fnal award signed on
Muy 20, 21, and 28, 1993 (the “May Award™),
the ~=hitrators (1) found Spector snd Specur
ity . .atly and severally Lable in the amount
of $£26.7T2.00 phes interest to Microguard, (2)
found Spector and Specurity jointly and sev-
erally Hable in the smount of $34.206.00 plus
interest and £21 650 In arbitral costs to Mi-
crogeard, Torenberg and Florez, and (3) dis-
mizsed petitioners’ clalm with prejudies. By
an pwnrd signed August § and 16 1933 (the
“Kogust Award”™), the arbitrators found Spee-
tor and Sperurity jointly and severally Hable
for the attorney's fees of Microguard, Toren-
berg, and Flores in the amoant of $5000.00,
andd of Fuoeel and TRS in the smount of
$33.052.50,
Four days Ister, on Amgust 20, 1953,,2pet
i wl Spesurity brought the instaft peti-
tiaf to vacate or modify the Augush, Awird,
contending that the arbitrators ‘Gad™mo auo-
thority to award attorney’s feas and that the
av | was the result of sidertpartialicy and
misconduct by the wofralms. Petitioners
also claimed the gwardswas irrstomal and
contradistory bornnss & oonrded damages o
Microguard, shich either no longer axisted
ar, il it did exif®was not wholly cwned by
Spector becacse Florez and Torenberg had
cedded their interest in Microguard to kim in
a leter dated Jammry 9, 1550
{n September 2, 1883, respandents Toren-
berg and Florex wreote to the srbifration
pansl requesting o modificstion of the Augest
Award to address petitioners’ claim that the
award was irracional becanse damages were
awarded in part to Microguard. The ariatsa-
esponded by ismidng & mocdifieatdon, dat-
i wober 14, 19, and &0, 1968 (the “Detober

3. Seich mn sward s one “nol conskdered s do
st withshi the meadning ol Amcls | ol the

TORENBER: 205

301 |REALY, ()
Awnrd"). In it, Spector and Specunty were
directed to pay Torenberg ond Florez the
apmounts previoosly awarded Microguurd

DISCUSSION
I. STANDARD OF REVIEW

[%3] An arbitral award may be enforeed
under the Convention on the Resognition and
Enforeement of Forelgn Arhitral Awsrgs
(the “Comvention™ if it was “pronoinced g
acsordanes with fﬂn-'lg:l lawe o involvies] mar-
ties domiciled or having their pripéipsl place
of business ootside the enforgng’ jwrisdie-
Hon™ Bergesen v Joseph Mullty Odrp, 710
F.2d 828, 882 (2d Cir. 158308 A gward 0t-
ting this deseripton la enfurteable under the
Convention even if if is Mis0 enforoonbie un
der the Federal Arhiteaden Act (the “FAA™)
See Jd This Soverlapping coverage” pro
vides & parbtaEth o choice of methods by
which " 8nfegee an award in its favor, 2
choles thet 1F Berpesen permitted the party
soiking \erforcement to benafit from the
Ingecatatute of limitations applicable to e&n-
Tecemant actions imder the Convention. [d

[4] In the instant case, respondents have
exercised their right to seek conflrmation af
thetr awnrd under the Convention pursusnt
t O [TS.C. § 207 since the award jmealves
foreign  porties. H.I.'H;Il.llldl!ﬂr.ﬁ mistakerly
pontand, however, that petitioners ire there-
fore [oreclossd from seeldng to vocate the
gward ander the FAA Secton 10 of the
FAA provides that “[t/he United States court
in and for the district wheredn the saward was
made may make an order vacsting the awrd
upon the application of any party to the
arbitragion.™ % US.C § 10 This provision
clearly vests the Court with the authority to
vaoute the award at issue herein, The ques-
tian, then, ig whether the Convention negates
this putharity, which it does mot

The Convention provides that the enforee-
ment of an award may be refused when “the
pwird has been set askife or suspended
by a competent suthority of the eountry In
which, or under the lew of which, that paard

Comveniion. . al 952 n 1

United State
Page 5 of 1



206 #i2 FEDERAL SUPPLEMENT

was made.” Ser Comventlon, Art V1 Wael.
Bince the swurd at fssue in this case was
made in the United States, this Court is
plainly & competent aothority within the
meaning of Article Villiel See gemernlly
International Stondard Elec. Corp. 1« Bridas
Sociedod Anowima Ti6 FBupp. 172, 178
(ED.NY. 1990 iholding that only & court of
the country in which the award was mude
may vacate the award), Accordingly, ruther
than foreclosing this Court from vacating/ghs
sward, the Convention explicitly acinow-
edges the suthority of this Court o doveo.!
The bases upon which an award may be
vaented under the FAA are sig Mg in See-
tion 10 thereof as Follows
(ah Where the swirdwasrocired by cor-
ruption, fraud, o Tndhe means.
(b} Where thers‘was/evident partiality or
porraption i theyarbitrators, or either of
thiam,
() Whern the arbitrators were gullty of
misdgpteet n refusing to postpone the
heamnp, upon sufficlent canse shown, or in
vefuslng to hear evidence pertinent and
materal to the conRtFoversy; or af any
othar mishahavior by which the rights of
any party have besn prejudiced.
{d) Where the arbltrators excesded their
powers, ar s mperfectly sxssuted them
that o mutusl final snd definite swamd
upon the subjest matter submitted was pot
meade.
BUSC § 10
In addition to these statutory grounds, it is
well seitled that a court may vecate an sward
when the arbitrators manifestly disregnrded
the low in réaching their decision. Follaooys
Muwic Publiskers, Ine p Weisa, 985 F2d
108, 111=1# (24 Cir1958), Manifest disre-
gard will be found whers an “arbitrator ‘on-
derstond and correctly stated the bow bat
procesded to ignore I, " Siegel v Titan -
desirind Corp., T79 F2d B91, B8R (2d Cir.
19650 (citation omitted), or whers “error
must have been obvious and eapable of being

4. It may alw be observed that 9 US.C & 207
does moi restrics this Court's suthority for i does
no more than reaffirm the prnciples of the Con-
venbion. 2 U.5.C. § 207 provides thas the Cown
shall “comllem the sward wundess i firds ome of
the 'hhl.l.ﬂ.l]:. far retusal or delerral al recognibog

readily and instanty perceived by the aver-
agre person qualified to serve aa an arbitrs
tor." Mermill Lm€R) Pierce, Fenner &
Smith, Inc 3 Boliker, 808 F2d 930, 58534
(2 Clr. 16860

[§] A\papfy moving to vacate an arhitrs-
tion Bward has the burden of proof, see Sor-
fni - Bhearson Lehman Hutton, fne, 752
F3upp. 151, 158 (S.D.N.¥.1990), af'd in part
antl rev'd in part, 848 F.2d 117 (2d Cir.1991),
and the showieg required to avoid confirms-
ton is very high, Otflsy & Schwartzberp, 818
Fid 378 376 (2d Cir1987). This limited
judicial review reflects the desire to “mvoid
undermining the twin goals of arbitration,
namely, settling disputes efficently and
avoiding long and expensive [litigntion.”
Foloeays, 985 F2d ac 111, As the Court of
Appeals for the Second Circuit has obeerved,
“lajrbitration cannot achieve the savings [n
time and money for which it & justly re-
nowned if it becomes merely the flrst step in
lengthy Htgethon.” Nabional Bulk Corriers,
Ine, v Princess Monapemend Co, 507 F24
B10, K256 (2d Cir197H.

IL AUTHORITY OF THE AHRBITHA-
TORS TO ISSUE THE OCTOBER
AWARD

[6] As discussed above, petitioners
brought their petition to vaeate prior to the
issaance of the October Awmrd. I the Octo-
bor Awnrd was validly bsued, B renders
moot petitioners’ arguments eonserning the
rrationality of awarding demoges to Miers-
guard. Petitbonera contend, however, that
once the arbitrators issued the Aungust
Award, they became fumctus ofico and
therefore did not have the power to modify
their pward. See AS Siljestod v Hideoo
Trading, e, 51 FSupp. 68, 60 (5.D.NY
1881}, offd 478 F.2d 391 (2d Cir.1982),

Sinee the arbitration tock place in Nev
York, the authority of the arbitrators to mod
ifiy their sward is governed by New Yari
Civll Practice Law and Rules ~CPLR'

ar enforosment of the swand specified in the aai
Comveniion.” Since the Convention permits 1&
Cowrt io refise enforcement of an award bt o
Coiert has vacsied, the Cowart may therefore der

confirmasan of, pnder 9 USC.§ 2
wpos this |{%‘-d“gf5tes

Page 6 of 11
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Chaas 832 FSupp. 201 (SOUNY. 1994

- T, which I8 not preempted by the FAA
e Valley Prode v 5L Collections BEH
7 Supp. 245, 248 (S.D.N.Y.1988). Pursuant
o CPLR § 7508, a party may request the
nodifieation of & fnal sward within twenty
lave of the receipt thereol, The opposing
aarty has ten days within which o file objec-
jors, Unlesa the parties sgree otherwiss,
the arbitrators then hove thirty days to act
gpan the request, measured from the earlier
{ the fAling af ohjections or the explration of
the ten day peried for Gling objections. In
the insiant case, the October Awsrd was
ant within the meaning of CPLR
i by the matter of o few daye®

The untimelinese of the October Awmrd
iztder CPLE § 7508, however, does not nee-
esaa=" foreclose the Court from recognizing
this sard. Porsoant te Secton 10 af the
Federal Arbitration Act, when o court va-
cafes an sward i may order a rehearing by
the arbitrators. See 9 US.C. § 1Kel Thus,
gust Awnrd should be vacated, the Court
cild remand this mstter to the arhétrators
for & pebearing to correet their error pursi-
unt to § USC. § 1le), whereupon the arbi-
trators would have the autharity to issue the
October Award. The qoestion, then, is
whether this Court may now recognize the
Detober Awnrd or must await the relssuance
of that swnrd subsequent to & remand by this
Court

@ 7 Court beging with swo fgepral
observations. The first of these is thabthe
judicia! system must support apbifFstion's
ponl of schieving the swift and inexpensive
res  ion of disputes, 3 goahwhich is under-
mined when courts : remund &r-
bitral swards., Flaghly ™ CxA Computer
Apocs, [me, G132 WSupp. 1088 1041
(EDNY1885 N penerally National Bulk
Carrmiers, I'me, = Princess Hl;m.ﬂgtmrﬂ.! a.,
597 F.2d E19, 825 (2d Cir.1979L. The secund
cheervation is that the interfese betwesn the
arhitral process and the judiels]l process s
often complex and the law of New York
governing arbitrations has therefore been -

5. The reguest lor modification wal deted Sep-
ember 1. 1991, The time jor chjections there-
fore ran on Septemnber 13, 1993 fthe Morday
following Sepiember 12, 1995), The Ociober
Awmrd wes duied Oeiober 14 and Oceober 1% 0

terpreted fexibly to rationalize this interse-
tion between arbitrators and courte.  For
axample, CPLR % T510, which requires a
party to bring any metion to confirm an
award within cne year “sfter its delivery to
him,” makes ne provision for an extension of
time when an spplicstion has been made to
the srhitrators pursuant to § TR0 to modify
the sward MNonetheless, it has been haeld
that when such appliestion is made and sub-
sequently denied. the one year period begins
running from the date the application for
modifiention 8 demied, Helli o Mobtkew
Bender & Co. 24 AD2d T2, I NYS D2
B46 (2d Dept 1965) In sddidon, New Yok
low makes mo expliclt provision for thagsfir-
cumstance in which a motion is medEFE-sein
court pursuant to CPLE § 7511 46 vecate or
modify an sward while there s YE pénding
an applisxtion to the srbitrafofs.pursuant to
CPLR § 7509 to modifythe-gwurd. None-
theless, it is clear tha s fedst may awmit tha
disposition of the arbigragors on the applica-
don to modify | the jaward. MeLaughlin,
Practice Commentidfes, McKinney's Consol
Laws of Mew'York, Book 7B, CPLE 75E],
st 554

(This Court believes o rigid refusal to rec-
ognize the October Award would be contrary
to both the demonstrable Aechility of New
York low in this area and the judiclal (nterest
in promoting the arbitral goals of efflcency
and parstmony. For the Court to direst a
rehearing by the arbitrators would impose
not anly the delay and cost of further arbitral
proceedings, bot also that of an additional
round of prooeedings before this Court to
corfirm the resulting wward. Mowreover,
since the arbitrators have already cicated
the result they will reach, such a rehearing
wiortld merely serve to exalt form over sub-
stance &t the cost of needless expense wnd
delay,

Aceordingly, the Court holds it may eon-
firm & modifled swsed, though its modifles-

the date of the Detoher Award s deomed the dale
of the kst arbatraior's signature, as the Cowrt
believes it should be, then i@ was six davs lae, 1E
measured by the dute of the fima sigransre, i was

1 laze




tion was untimely under CPLE § 7505,
when, &8 in the instond ¢ass, (1) one party
has brouwght sn action to vacate the sward.
(2] the second party requests that the arbi-
trators modify the oward 0 s to correct an
orror wontified by the frst party in the
motion to vacate, and (3 the arbitrators
rnud:[:.l' the award o éorrecl I'ju: [Sigguiah Thp
power o recognize an award b these clreum.-
stances 18 impliclt In the authority of this
Court to direct & rehearing by the arbitraghes
pursuant to 9 USC. § 10iek In addigfonNit
s implicit in this Court's authority under 9
USC §11 to “modify and formeet the
award, so a8 to effect the intent\thepeal and
promote justice between the parties.” Since
the arbitrators’ modificationn October clear-
by indicated their intenfwith respect to the
Augast Award, the Coury may properly mod-
ify the August Awart# accordance with the
Oetober Awgnd,  See genrrely Fischer ©
CEA Computerdsaociates, fre, 12 F Supp,
1038, 404) (RD.N.Y.1985) (“Remand should
nof-be granted where the court can resalve
ang allégad ambipuities in the sward by mod-
WicaSn, pursuant to 9 U.S.C. § 117

Finally, the exercise of this authority s
consistent with New York law. New York
courts, like federal courts, may order a re-
hearing by the arbitrators when they hove
voacated an arhitral awaed. See CPLR
i TBlldL In addition, courts may modify
an award “imperfect in o matter of form, not
affecting the meritz of the controversy.”
CPLR & T511ic)3). Usnder this provision a
New York court may modify an award so as
to give effect to the intent of the arbitrators,
L MclLaughlin, Practice Commentaries,
."r!.cl:.l.n.nr_l."n Consal Lows af New York, Hook
TH, CPLE T508:1, at 554 (noting that § 7508,
permitting modifieations on the grounds
specified in § Tollie), allows wrhitrators to
ciarify their intent)

Accordingiy, the Court holds that the Ucto-
ber Awnrd may be recognized pursuant to 9
US.C. § 10de) and 9 USC, § 11 a8 & valid
clarification of the arbitration panel’s intent.
The Court will therefore tumn fo petiticnars’
arguments that hove not been rendered moot
by the susnce of the October Award,

E52 FEDERAL SUPPLEMENT

WHETHER THE AWARD WAS
RENDERED IN MANIFEST DISRE-
GARD OF THE, LAW

[8] Petitiofiess toftend that the arbitrs-
tors Impased \foInt” and several Uahbility on
Spector §nd Specurity in manifest disregard
of the lswe..The arkitrators did not ssue o
ruggonnd desision. However, “it is adomatic
thabarhitrators need not diseloss the ratio-
nald for their pward” Fahnestock £ Co w
Whaitman, 935 F2d 512, 516 (&d Cir.), ceri
demipd — U8 —, 112 S.Ct 380, 116
LEd2d 831 (181). Accordingly, <if a
ground for the arbitrator's decision can be
inferred from the facts of the case, the awand
should be confirmed.” Jd (quoting Sobel ©
Hertz, Warner & Ca, 468 F24 1211, 1216 (24
Cir. 18728}, The Coart finds thet suech & basis
exisis here.

The arbitrators were presented with test-
mony that Spector made untros statements
with regard o0 PC—Cusrd This testimony
provided a basis for fnding that Spectar had
fraudulently induced respondents to enter
inte both the Sharebolders Agreement and
the Distribution Agreement.  With respeet to
the Shareholders Agreement, Spector, neting
in his individusl capacity, caused lossss to
Torenberg and Florer who were required
under this agresment to provide “all the |
financial resoursss necessary for the opers- |
tion af Microgpuard™ and to “dedicate most of
their time and efforts to” Microguard Affi-
davit af T. James Bryan, sworn to on Decem- |
ber 7, 1093, Exhibit A ut 7. With respeet to
the Distribution Agresment, Spector acted as
the representstive of Specurity. Specurity
eould therefore be found Hable under a theo-
iy of respondeat superfor. This, the fact
that Spector made misrepresentations in
both a personal capacity and as a representa- |
tive of Specurity provided a basis for the
arbitrators to find both kim and his company
jointly and severally Hable for the resulting
losses. See Slotkin = Citicena Caa. Co, 7
F.5upp. 253, 257 (3. 0.N.Y.1978), affd in parf |
and rev'd in port 614 F2d 301 (2d Cird
cert. dewied, 449 ULS. 981, 100 5.Ct 385, &
L.Ed2d 243 (1950) (“{Sleparate wrongs re-/
sulting in n single, ndivisible injury, as here
create joint and several Hnbility for the whob
harm.”) (eitignifel 'Sfitesds 25 AD2
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Clis ma K52 F Supp. 3 (808, 198

70 N.Y.52d 1020 (15988)). The arbitrs-
may also have found that Spector's dom-
on of Specurity provided a besis for
cing the corporate veill See William
ey J7. Co i Wikers, 530 F.2d 654, 600
Cir 1989, Accordingly, the Court finds
an adequate basds for the award may be
rred from the facts of this case and that
¢ is therefore no indication of manifest
pgard of the Lw.

ENT PARTIALITY AND MIS-
CONDUCT
etitiomers’ thied hasls for sesldng vaeatar
be s ¢d is that the award was & product
evident partiality™ and “misconduet” with-
he meaning of 8 US.C. § 100b) and (el
n general, courts have been reluctant to
psbde swurds based on & claim of evident
tinlity, Jordine Motheron & Co v Sailo
peing Lid T2 FSupp 48 424
PM.Y 1080, An award should only be st
la on this basis when “a ressonshle per-
would have to conclude that an arbitrator
i partisl to one party to the arbitration.”
rlife Constr. Corp. v New York Cily
it. Comimcal Carpentera Ben Funda T48
il T8, 84 (2d Cir.1984)

8] Patitioners claim that the partality of

'&uhmhmmﬂ.wﬁh
3 hyhu:mﬁuﬂdimﬂ:g

1 enrly in the procesdings, ‘Wr Weiss
.-m'm:lnhwh:rd’u_:gibiuimim-
# Bucthons on peticontre™lr frivolous
gation, thus suggesting Shat ho hed pre-
ged the case.  [n\ dodition, petifioners
itend that Mr Welts allegedly conched
fenta” wi Fimlly, petiti
itond that o comment by Mr. Wetss during
¢ hearings suggests he had wn anti-lsrael
& thet worked to the disadvantags of

Mo trunscript of the bearings was made on the
lay Mr. Weiss made kis comment. 3o the precise
ingiasge of this comment is wnavailable,

The following. for emxample b a0 exchange o
shich petivomess abject
§ You don't kmow of any bugs in the DOS Ko
4 and why che marketing of this DOS was

i ]
k t«d-: oo persanal kmowledge on that
Vedsse | don't keew that the marketing of DOS 3
was smopped. The marufacturens never made

Spector, whe 5 lsraeli [n substanee, Me
Woise allegedly commented that [smel's poli-
ey of preventing money from leaving the
country to go the United States was ridicu-
lous in Hght of the United States” financial
support of Isrsel®

[10] Considering these allegations in
their sntirety, the Court finds mo evident
partalbity, With respect to Mr. Weiss's com-
ments of sanetions, an arbiteater s nol pre-
cluded from developing views regarding the
marits of & dispute early in the procesdings;
and an sward will not be vacated because he
expresses  those views, See  Holldniiae
Books, fne. v Capital Distributing Sof 302
F2d 17, 21 (2d Cir,1862), In additiyn, What
petitioners characterize as the\codching of
witnesaes, this Court views\aS™% keeping
with the relative informaBty o oarbitral pro-
ceadings.” Ser prugrmiipngdd Finally, with
respect o Mr, Weigs's nlleged anti-lsraeli
comment, respendents fote that Torepberg
also has [sra@li copnections. a8 he was born
in Israel, Sw@@~in the Israeli army, and
worked( for\the Ilsrasli airfime. Even wers
this falNizme, Mr, Welss's comments do aot
surpest o degres of snlmes suffldent to eall
kit abjectivity into question,

[11=13] Petitioners also contend that Mr.
Welss engaged In misconduct by having an
&r parfd communicabon with Torenberg
This conversation, of which petitioners
caught the tail-end, took place during a break
in the hearings with o stenographer present ¥
and concerned 8 computer problem that Mr
Wedas had once had., In order to vecate an
sward based on an er parts conversation, a
party must show that this conversation de-
prived him of a fair hesring and nfluenced
the outeome of the arbitration. M & A Elec
Poneer Coep, 1. Local Unien Na 702 ater-

o serous attempl o eorket DOS 40 8 &
repacsstiord lor 8.3, Am | righl about that
Mir. Tarenberg?®

& That's righi

Afhddavit of Michael A. Roth, sworn o on August

B9, 1991, at 104

B. Prtitiofer do ot deity that the stemographser
was present during the conversathon.  See Petl
pomirs Reply Memorsndum @ |1
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nationad Broftheriond of Elecdmoal Workem
12345, 121738
the subject matter of the
2o the hesrt of
the dizpute’s mersts, and an award will there

AFI-CI0, T F2d

Lo

dth Cir

Feneralls

conversation must have gone

fore not be vacated [f the conversation con-
cerniéd 8 merely peripheral maiter? fd oat
1E38; see Metropoliten Property & Coa Ins
Co v JJC Promey Cox. T . T80 F Supp
B85, 853 (D.Conn.1991) (enjoining the partic-
pation of arbitrator who had discussed mer-
In the instant
case, petitioners have faled to moke a show-
ing sufficient o vacate the award. The sub-
Jeet matter of the conversation between Mr,
Walss and Mr. Torenberg was not direstly
related to the merits of the dispute bedsdy
arbitrated ® Moreover, the circumstangés, of
their conversation do not evines EnYy uLl..urn|.t
BL pecTecy Lhat rmught provols dompEF-eson-
oorns regarding their purposes(

ma. L

al case belore hearng)

ILE

\ccordingiy, the Court does\nobAind that
there 8 2 #s1iifirient hagis o vecabs the sward
based om evident partalBrSwr miscondoes

THE ARBITHA-
ATTORNEY'S

OF
AWARD

¥. AUTHORIFY
TORS TU
FEES

[14])/ Petifpners contend that the wrhitep-
torg-bid no suthority to sward attorney's
fegs. The arbitration took place in New
Yorkdnd therefore pursuant to New York's
ProcRdUral miked governing arbitrution.  Ko-
mekor Music Corp, 1 Robbing Wusic Corp,
684 F.2d 28 281 (3d Cir19682), Under New
York law, arbfirators may gramt actorney's
fees If the partiss’ agreement to arbitrate so
provides. See CPLR § 75613, Pardes may
ER acqiiesce i the awarding of soch fees
by their conduet at the arbitration. See Syn
ergy Gar Co Saaan, Bl F2d 55 B4 (24
. cert demied 488 U5 o 108 S50t

L
¥. [he Court recognides. however. thal the burden
S SRy l.'rkl.-lg cordETRsan
w abssnicr of projudice il the party
nakes & prelminary showing
carried ol im

may shify 1w
demanarsie
EEalng
e &1 et

VECALLT

tha contacCls were

SECrEllvE o cobdperalarisl fmanner

10 Thus, thas case i disunguishsbls Fam Gold-
fimger v, Lider, 68 N Y.2d 225, 508 N.Y.5.2d |
100 M. E.22 857 (1968}, cHted by petitioners. In

Ehn Difrators s CoummuEnicaniom

Lo ]

N Oore ancd cesigned Clearly @ ef
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102 L.Ed.2d 585 (18E8}

L1l I E I"'I.'l'l.'
fpmabor, 684 F2d at 281 (=1t is hornbook
W that partes by their conduwet may agree
to send issues outside an arbitration clagse t

arhitration.™)

[15] In the instant case, petitioners
agread to the award of aoch foes by placing &
request for “resspmable attormey's feea™ @
their demand for @riftfation. See Brady Af-
fidavie, Exhil{)E“wf" 11. Petitioners also
scquirsced inthe award of sech feem by
requestifg atarney's fees in their post-hear-
ing briefS.sst Brady AMidavit Exhibit [ at
T4 as'weldl as by failling to ohject to such fees
dyring the final arguments on Apedl 15, 1963
At this hearing. Christopber Brady, attormey
¥t Fucei and TRE, stated: “TThhe claimants
neked for attormey's fees, the respondents
nakedd for sttorney’s fees. They've asked for
attormey's {ees S0 they are agreeing
and the claimants are agresing and [ sure
agres for Mick Fuesl that this panel hus the

agthority fo gramt ressonshle attorney's
fees™ Brady AfMfdawit, Exhibit C at 3301

13z :‘:"-"Il'lﬂ|:l-' :hE.‘H.I.'t-E'r. T. James H'.-..':u:.
sttarney for Torenberg, Florer and Micrs-
ganrd, stated that “we are seeldag attorney's
fees and the basis is that all the parties have
agreed, forget low. The law B that f the
parties agree to allow you to award attor
pey's fees they can do that and they have
lone that and that's thet" Jd at 3383
Patitioners did not abject to this suggestion
that they had agreed to the sward of attor-
ney'’s fees, Hather, petdifoners objected to
the pward of attorney's fees only after the
grhitrstors had rendered the May Award, at
which point it was clear that any attorney’s
fess to be pwsrded wonld be swarded to
respandents,

Petitioners argus that they were initislly
under the mistaken beliel that pttorney's fees

ahble :.."llr." :.rb.1r.1:|:|r| eo resalve i Bis own mend
arry dowbi he may have had &5 o [the witness s]
credibdioy ar the walidisy of the clasm isell (i |
B NY2Md mi 20W 908 NYS24 s 143, 50
W 2d ax Sal

11 Unless ocherwise prowsded in the agresment
15 arbitrate, the arbitrators” expenses and fees,
together with other expenses, not Including attor
ney § !'l.'r-.. incizrred s che conduel of the arhirs

shall be puid as provided in the gwasd

7513

FLE
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Clon ma K32 F Supp. T1)] (DAY, 1984

ould be awarded becasse Article 32 of the
imerican Arbitration Assosiation [nterns-
jonal Rules of Arbitration appled. Howev-
r, regardless of the reason for petiioners’
pstion, it was ane that might have inured to
wtitioners’ benefit had they prevailed, and
rom which petitioner may therefore not eg-
itably be permitted to withdrew. Accord-
agly, the Court finds that the arbitrators
wted within their suthority in swarding at-
o fesinii.

L RESPONDENTE' MOTIONS

R. omdents sesk confirmation of the
ward, which the Coart hereby grants, hov-
g found no basis for refusing confirmation.
r sddition, respondents Foeel and THS seak
wake 11 sanctioms and attorney's fees In-
wrred in enforcing the award,

[18] The goal of Bule 11 is to “discour-
igle] dilstory and abusive litigstion isctics
wad eliminat{e] frivolons claims and defenses,
hereby speeding up and reducing the costs
if the [tgetion process.” McMohon o
shearson/American Erpress [ne, 808 F2d
7. 21 (2d Cir1990). Yet as long us an
ittorney’s “pleadings mest the test af resson-
ahleness and are not interposed for i
NOpET puTposeEs (.. Eanchons are nol war-
I v i gt 22 “Thus, not all unsuscess-
fual arguments are frivolous or Wargapt
saneran.” Mareno v Rowe 510 F:3d4-0048,
14, . Cirls00), cet deniyd 488 US
128, 111 S.Ct 681, 112 L.EQSA\67S (1891).
Having reviewed the wigpgmewts raised by
he petitioners, this Court.donciudes that the
mpasition of Rule 11 sahctions (8 not merit-
wl, While petitiogess! motion to vecats was
fopied by the Oyt it did not rise to the
vl af frivolodsness that would make the
imposition of sanetions appropriate.

I17] Respondents also contend that they
are entitled to attarney's fees hased upen the
parties’ agreement that soch fees would be
avarded. That agreement reluted specifieal-
ly, however, to fees incwrred In proceadings
before the arbitrators and not in procesdings
io enforee the resulting gwmrd.  Aecordingiy,

L does pot find & basis for awarding
5 fees incurred in these enforcement
procesdings.

CONCLUSION

For the ressons stated above, the Court
hE:l‘rl:_'r denbes the petition to vacate or md|=
fy the arhitration swnrd and grants the pet-
tion W confirm the owarsd, Rﬂpﬂmrlr.rﬂ..l.'
motion for attorney's fees incurred in this
enforcemant action is denied. Hespondents
are directed to prepare and submit o form of
judpment consistent with this Order, to be
entered by this Court no later than June 3,
19k,

S50 ORDERED.

In the Matter Bf Adeboye, Dlugbenga
MICHAEL, Petitioner,

.

WilliamnSLATTERY, as District Director
af the New York District of the Immi-
gration and Nataralization Serviee, and
Hoseanne Sonchilk, as Acting Assistani
[Hstrict Director for the Detention and
Deportation of the New York District of
the Immigration and Naturallzation
Service, Respondents.

No. 84 Civ. 1306 (JFE).

United States District Court,
52D, New York

May B 1994,

Petition for writ of hobess corpus was
fled on behslf of Nigerinn native for review
of decision of Hoard of Immigration Appeals
denying application for asvlum or withhold-
ing of exelusion. The District Court. Keen-
an, J., held that: (1} ressonable possibility of
persecution s sufficient (o establish well-
founded fear of prosecution far purposes of
applieation for asylaom; (2) “more likaly than
mit” standard sppbed by Board of Immigra-
ton Appeals imposed hesvier burden on asy-
lumn applicant than law required and was

United St
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