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In the Matier of the Arbitration—
between—

WHIELPOOL CORPORATION,
Petitioner,

T.
PHILIFS ELECTRONICS,
N.YV. Hespondenti
83 Civ. 5026 (RWS)L

United States District Court,
8D New York

April 1, 1984,

Furenaser of corparation’s .ﬂ.;rgrr.r.t:w op-
eration filed modon for order confirmmy for-
gign armitral award valoing SfEralion’s as-
sits. The Dismict Court, S6eet L. held that
arhitrasnn provision gave Sreibraior anthan-
ty to resoive dispute toncdrming type of ae-
magnieg palices o be applied to valuation of
Argenting OperEEON,

Motion..grafited

L Arbieeation @=TL1

Confirmation of arbitration award is
penerally summary proceeding thet converts
final arbitrstion award into judgment of
court. 9 USCA § 1 et seg

2 Arbivration 7.7

Arpitration provision in agresment to
parchase corparatien’s Arpentne r-p{ln'.ir.-r.-..
requiring that “final and bindiag” arbitation
conterning fnancial statements be conducted
before arbicrator, gave arbitrator authority
Lo mesobre dispule concerning type of ac-
countng polices to be applied to valzaton of
Argeotine operation. 9 U.SCA § 1 i seg

1. Arbitration =T1.7(1)

Arbitrator's detsrmination that & had
suthorsty to decide appropriate accounting
palicy 1o be applied in valuing corporatéion's
Arpentine pparations, pursuant to arbitration
provision in agreement to purchase such op-

1. In the Recrganisaton and Purchase Agresmer
betweer Whirlpool and Pholips, MDAs are de-
fmec @ mciode e jollowing sleme  washmg

erations, was entitled to defersmce. despite
corporation's claim that appropriste assount-
ing palicies were legal rather than secounting
lnmmes, § UECA §71 o sag
4. Arbitration =731

Corporation’s pdrtigpation in arbitration
procesding to determine sceounting proce-
dures to be applied i valiing fts Argentine
operation pOrsusnl Lo aeset purchass dgres-
ment barsgt-eorporztion fromm appealing ar
blEratfr's \ofeinion, despite fn elaim that it
reswrved_right to appeal what it considersd
fg be s legal question with regard to sppro-
prisie accounting pobces; corporation’s me-
tve participation in what waa koow to be
final and binding arbitration foreclosed its
alleged rights of appeal 8 UBCA § 1w
e,

Davis Polk & Wardwell, New York City
(Willam E. Wurtz, Vincent T. Chang. Jons-
than EM. Crawfard, of connsel), for petition-
=T,

Sallivan & Cromwell New Yok City (Gar-
rard K. Beeney, Asthony C, Walsh, of coun-
sel), for respondent

QPINTON

SWEET, District Judge.

Plainti?f Whirlposl Corporation (“Whirl-
peal™] has moved for 2n arder confirming &
lorelgn arotiral owerd pursoant to 8 T.EC
Deefendart !‘ﬂi]’.r: Electomes NV
{"Philipe™) has moved for wn order dismissing
ar, in the altermetive, staving this acton
pendding arbitration parssant to the Federal
Arbitration At B US.C. §§ 1=14. 200208

For the ressoms set forth beles Whird-
pool's motion for an order confirming o for-
pigm arbdtral sward bs gramted  Philing mo-
tion to dosmiss or sty this sction &5 denied
The Parties

Whiripaol is a corporation duly incorporat-
éd under the lsws of Deleware. Whiripool
manfaciiires anc sels major domestic appli-
ances (“MDAs™) ' aad related components in

b 20

machimes, dighweahen  drvers, .'Ef."l[f:nl.:lr'l.
FTEEEETs, iiF ComdshoneT, Conking Wity and erhi-
er larger applisnces

United States
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varions - pountriss  theanghont the warld
Whirlpool's priocipal offices are in Hanton
Philips is & corporation duly incorporated
ander the laws of the Netherlands Philips
i the parent corporatien of & number of
multingtiona) companies which manufacore
and ss|l somersus prodosts, induding: con-
sumer alectronies, medies] disgmostie imag.
ing equipment, lighting prodoects and domes-
“z appliances. Its principal plass of business
. n the Netherlands
Foar Proceedings end Focts
pool and Phitips formed a joint ven-
ture pursuant to the terms of the Heorgani-
ratbon and Purchase Agresment (the “EPA")
which %ms entared into oo Aogust 18, 1988
Under the RPA, Whirsoeol asquired o eos-
trolling interest in cerain of Philips’ opera-
tions which indludad, smong others, the Eu-
ropean and Asts MDA operations The
EPA also-gave Whirlpool the option® to ac-
quire additional operatans In other locations
{the “Optioned Operstions™), incloding the
subject of this acton—Philips' Argenties
MDA Optioned Opermtion. See EPA §/75
A few months later, en Jamuary\2, 1583,
Whirlpoai and Philips entered (ntg Amend-
ment Na, | of the RPA  Amonppther provi-
siges, Amendment No. 1 gpecifically revisad
ih of the EPA which ‘provides for the

W I's right tq adquire Philips' MDA

Jon Arpegons  Pursuant &0
Armendment No\l, the Arpentine operations
were to be atqaired by Whiripool as soon us
Philips reachwed certais tix guestions with
the Asgentihe povernment, but no later than
January 1, 1992, Amendment No. | spesifi-
cally provides that “Phiips shall sontributa

1 The optian 1o purchase the Arpestine and sev.
eral other Somb Americsn cperaticns s set forth
Lﬂi'l'El!d'ﬁ:th‘.'..qu.::lprrnﬂd.nmrdﬂm
part “Fhilips agress thai the TWC shall have the
oponE I REgErE dich WM Ooerstions locaied
i Argenbms ... &8 afr desgnated by Whirkpool
o Philipa wathsn 90 dave after the execunon of
this Agreement (the “Opmioned COperasion ]
Any such Opisored Operstons will be acquired
try the IWiC on Jasuary 1. 1992 (or at such earlisr
or later date an ine Paroes and L may mgres)
RPA § 7.5, a1 4%

}. Under Amendmen: Neo |, the revised § 7.5
Prenvides, -in-relevant part that “Tihe Dprioned
'Q.raum ikl be considered Diedicatsd Opers-

to.the JVC as soon as practicable afier final
decasan by the relsvant government aisthor-
tise jm Argenting concerning the tax prefar-
sncas mEnton in Sestan T.50b), but oo lster
than Jancary 1, 1992, the MDA COperstions
located in Argestina. . ..” EPA Amendment
He. I 12

This tranafer was entered into oo Jamuary
T, 1992, pursuant o the “Bagad Sofigad Con-
tribation Agreement” (the “Cogmibution
Agresment”) beteeen Whirlpeol aad” Philips.
Both 'Amendment Na. 1 and thé Centribation
Agresment extended the gnhcmples of the
BPA? In additon, both Amendmeni Na, 1
znd the Contribotion Agreement speddy that
the level of essets Ehown on the Argentine
cpsing financtal@tatements wioild detarmine
whether Philips would have to pay Whirlpaal
{in the ovest\the debi to-equity rofio re-
flacted &n \the balunce shest was sbove
S50 af whether Whiripoal woald have to
compensate Fhilips (if the ratic w=s bealow
S0:50). Amendment Noo [ at S=d: Contrib.
pon Agreement &t 7
Dispuie Resslufion Under the RPFA

The EPA eaotains tao provisions concern-
ing the resalutien -of dispotes § 44 and
§ 135 BSestion 44 of the BPA provides the
following resalution procedurs for dispotes
soncerming financial statements:

44 Procedure for Dispuies Concerming

108F Finonowd Siciemenia  In the event

of any dispute orising between WHIRL-

POOL and PHILIPE with regard to the

financial statements referred to in Section

4.3{a), the Parttes shall endeavor to resolve

spel dispate within 60 days after delivery

of the report of Ernst & Whinney. Should

pons for all purposes of the Beorpeniswtion
Agresment, and the coneréneien of the Opeamed
Dperancsi b5 e JWE ahal b mads io -accor-
dance with the terma and condiizons st sorch in
the Beorganization Agreemest” REFA Amesd-

=

e Ma. 1 oar 2

Similarly, the Contribunan Agresmem mmes
“Unlms otherwise wpecifically defimed herein.
each erm used hermpn which & definesf o the
IBPA] ghall have the fiscaiany nsspned o eesh
term in the [EFA] Excepr as amended hereoy
all -of the t=rma ol the [RPA] ikall remaim and
cosanee i il force and cffect and hemby con-
firmed in all respects.” Contnbutico Agresmem
&t 2-3
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they .be onable to do so the Parties shall

Tefer the disputed matters for resoloton to

JArthar Andersen & Lo, or soch other ma

jor seepunting firm 'es the Parties may

agres, and shall instrect soch independent
public assountants to follew PHILIPS' Ac-
coanting Policies in resalving any disputed
mstters. The determinations by such in-
dependent public ascountants shall be
made within sixty (60 days after the pre-
sentation o them of the disputed matiers,
and such determinatons shall be final amd
binding on the Parties. The fees and dis-
borsements of any independent public ae-
countants to which disputed matters shall
be referred shall be shared egualiy Mg

WHIELPOOL ami PHILIFS
EPA § 4.4 at 2%

The second dispute resclution ‘prdvision in
the RPA. § 136, provides that “dispuotes
“pither than disputes referred tin Sestion
44" first shall be settded™W negotiatiomns
besmaen the Porteyd and 9n the evenl an
amieahls settlement \is /ot consumemaes
then the dispoteshalllbe “submitted for das-
ghon and final Fesalffion to arbitration to the
exclusion/® Sy courts of law, onder the
males of \Cofsliation and Arbitration of the
[niernations] Chamber of Commerea™ HPA
§2E st 5l
The IHspute (fper the Argentine Cantribu-
“[eom

In comjuncton with the transfer to Whizi-
pool of the Argentine sssets snd porssast o
§ 3 of the Contributien Agresment, Philips
defversd o Whirtpoo| certain Snancial state
ments coneerning Argentina  Whirlpeal's ae-
coantants, Ernst & Young, challenged cer-
tain accounting methods used in these state-
ments. Whirlpool notified Philips oo April
2, 15952 that it believed the finsncis]l stste-
ments provided by Philips bad not been com
puted in secordance with the Contribuotien
Agreement Whiripoal Ested 13 matters, all
bt ape of whdeh hive besn reachved

The anresoihved matier, whish is, of course
the subject of this action, concerns Philips'
revalueation of the equity in the Tanslerred

Argentine operations, Philips, applving

4. It should be noted that even Philips oo lomger
EacTibes [0 chess BEcpunisg melods unce, 1 of
1)

Haeal vear Phuilipe changed il aooousiEng

S -FEDERAL SUPPLEMENT

“cmrrent cost aceunting,” Tevaled Hs fixed
ety anoually to reflect their alleged cur
rent valoes ¥

Crriginally, the revaloation of fixed assets
for the Argentine aperation was to have been
Foverned undeT What was known as “Sched-
ule G (Arpemiing 1% 2" dbcument which was
appended to ghe Contribution Agresment
Philips refpesd %W =gn this documest at the
tme of the signing of the Contribotion
Agreement siatng that: “As is poted in the
defigition paragraph of the Argentine Contri-
butian ™ Arreement (“PHILIPS Arcoonting
Eolisles™), £ wis contemplated  to add an
amended Scheduls ¢ to the contract on Ar
pemnitee  However, presumably becapse of
the type of wrangement covered in the
Agretmaent iteell, this idea was dropped by
the lines somehow and mot really purssed in
the discusmons.” Fl's Ex J, Philips" Mem.
of Mov. 12, 1992 &t 3

Whirippol cootends that by defanlt the
HPA required Philips 2o revalue the Argen-
tineé in accorcapss Witk the relevant prowi-
fans af Scheduls G of the HPA:

Fized Assefzr Nermal revaluation proce-
dures will be followed in the varioons coun
tries [n whish the Dedicated Operaticns
are eohducted, bat the resualtng changes i
net beok valpe as of December 31, 1888
when compared with Janoary 1, 1688 will
nob, in percentage terms, exceed the affi-
sl axchange rete Ouetastion of the appli-
eable local correney between Jampary 1,
1988 and December 31, 1988 as compared
with the [ui=h Flarin

RFA, Schedule G at 1=2

Philips, in torn, argoes that it & inappro-
priste to Epply Schedole G af the RPA
(which concerss currency changes in 1988
for the entire toee vear period reflected in
the 1991 Argeotine financial statements
Philips bolsters itz argument. that the Sched-
ple G iz the ZPA is imapplicable by noting
that the Conoibotion Agreement refers to &
distinet “Schedole G (Arpeniing L
cost basss
by Afneri
¥t Hmn 5

palickes 1o conform to the hisorical
BCCOURLRg pRARCipies commonly wsed
Fl. s Mem, in Dpp R

can pnispasim

ai Lol o i oo
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Arthar Andersen dArbitroiion - ies]

‘Whiripoal subseitted the disnote-to arbitra.
bon before Arter Andersen & Co. (" Ander-
san”) on Seplember 24 1902 porsoast to
§ 44 of the EPAY An snpagement leter
was duly sceeptad and signed by Whiripoal
on January 12 and by Philips on Jasuary 13,
1998,

Andersen held two informal fact-finding
meetings at Philips® offices in Eindbovan on
Jupuary 11, 1983 and at Whirlpool's offlees in
Benion Harbor oo Japumry 15, 1993 An
additional meeting was condusted, attended

representatives of both parties, in Ander-

's Paris offfces on Janoary 28, 1888, Doc-
uments &nd extensive sabmissions &= well as
replies to Andersen’s request for sdditional
information, datsd Fabrmary 1. 1888 wers all
considered by Andersen. Andersen Draft
Beport at 4

Umn Mareh 12, 1993, Andersen released its
artitration report to the partes. Whirlpool
and Phiips assented to Andersen’s fndings
in twelve of the thirteen matters put foreard
for arbitration. Hewever, Philips challanges
the thirteenth matter—Andersen’s gipermi-
naton regarding the revaluadon of ¥he Ar-
gentine MDA fxed asset=

In its deseription of the gonpeof the arbi-
tration, Anderssn stated”

We understand theg ‘Schedule G (Argent-
na) was meant to\Ges modified version of
the Schedule & aznexed to the [APA]L
Both parties-bhave agreed that pelther at
the time\efsipnsmre of the Contribution
Agresment por soosequently, was & Sched-
wle ™G [Argentina) agreed upon andlor
msigned by the parties. Pursuant to the
discussions with the parties, we wndertook
gir arbitrsbion engegement withoul con-
gidering any potential legal issiae with re-
spect to the nop-svistenss of the Scheduls
G (Argentina), Accordingly, we make no
cofmmant with respect to & potental legal
lseue associgted with this matber,

5. Ininaliv. the srwrarion was msipned = Ranald
A Bryee, an Andemen parmer in Miami with
ower 20 years of expenience . Labis America and
Europe. TFl's Ex. W, Andersen lemer of Semt &,
1952, Howewer, an Seprember 24, 1992, Philipn
ojected e e choice of 8 Miam vemse On
Oesober &, 1990, Phileps requeesied than BLL. Mes-

e -have conchsded «on the besis +of -the
jpgrovistons of Amendment [No, -1 to the

nJfRPA] and on the bass of the stpolations

«of - the Contribution Agresment that
+Schedule G of the [REFA] &5 a part of the
Loneribution Agresment and romains and
reoptinoges in full foree as to the meaning
-assigned to it8 wrms and a8 W its intended
parpose.
Behedule G to the RPA includes specific
provizions regurding lmitations in the -
viluntion of fxed assets. Therdfore the
nop-existence of Schedule & [Affentina) =
af particuiar melevance AR \connecton with
the frst {asue under, ditpute “fixed assets
revalustion™)

In absence of Schadole G (Argentina) we
based our dpndipsions in the dispute re-
garding_the revaluation of Sxed assets on
the provigons of the [RPA] and on our
andarstatding of the intent of the parties
dn Expressed by the orgginal Schedule G of
the’ [RPAL
Andersen Draft Repore at 3

Andersan’s report set forth 4 rationale for
its determirntion on the thirtessth matier in
Whirlpool's faver:

According to the Contribution Agressasnt,

the Aundited 1891 Financis|l Statements in

the cass of Argenting. wers to have been
prepared in sccordanee with Philips Ae-
coanting Policies, whish .are defined as

“Philiips’ normal sceounting policies consis-

tanthy appied as modifled by

the palicles set forth ir Scheduls G (Argen-
tima)”.

As confirmed by both partes, ne moteslly

agreed upon Schedule G (Arpentina) ex-

ists. However, i discossed before, Sched-

ule G of the [EPA] &= considered to be a

part of the Costributiorn Agresmsst

Therefare, its intended purpess should be

aaspised in the disputed matier regarding

the revaluation of fived assets of the Ar.
pentine BM.D.A. Operations.

salle. the Managing Parmer of Artnr Andemsen
select & ditferent Ancemen artsirator. Om Deoo-
ber. 20, 1991, m sccordance with Philips request
Asdersen selected Mr James Hoomon (“Hoo
tod ), the Managing Pamner of Asthiar Ander-
gen's Auddit and Bumimess Advssory Practice in
P

TR
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Sehaduls G defines that normal revabustion
procecures {or fixed assets will be faliowed
in the varioms countries in which the Dedi-
catedd Operations are copduocted. Howew
gr, the resulting changes in pet book valoe
as of December 31, 1588 when sompared
with Januu‘:.' L, 18988 will not in percent
age terms, excesd the officlal exchange
rate fluctoations of the applicable local aar-
rency berween Janoary 1. 18688 snd De-
cemper 31, 1985 as compared with the
Duteh Florn.

Based uwpon the pnderstanding we obtained
during the Arbitration Proceedings, we be-
lieve that this provision was intended to
give Whiripoal some controd over the mais
revalustion as of fxvwd
a=mets in the Settiement Halanes Shigt-in
comparizon to the value assigned” to mmh
fxed Ensets pecoriing Lo Snancill 1miorfma-
Hon that was available to Wikhmoel in mid
1988, st the time of theemigmature of the

22450 N

Eha ]

mme amooni of

Sinen the ArgepSneSNSEdLA
wery Tansferred thres years after the mo
tal ransfer, of the Dedieated Operations,
the poszibiie dufavorable consequences aof
revaluatngs oOutside Whirlpool's conirol
werg exiended over a3 considershly lomper
p-m'mi:L The deiny n the transfler of the
Ampentine MDA Operations untfl Jang
ary 1997 was apparently not camesd by
Whiripool nor was it Whirlpool's desire o
postpone the transfer wntill that date

Uperations

The three references in the Contribuiion
Agresment th “schedule & (Argentinal™
geemm to indicate that the parties intended
to agres that some revalustion restrictions
ahould alsa apply in the case of the trans-
fer af the Argentime M.DLA Operations,
over thres wears after the inibal transfer
While Philips agrees that the schedules o
the [REFA] also apply to the Argentine
transaction, they have indieated that apply-
ing the mvalunton restrictions in seecor-
darss With the caginal Schedule & would
not be fair and appropriate for an ettend
ed (3 vear) period of gme. With regard to
thic, however, it should be noted that ned
ther hefore mor during the arbitration pro
eeedings, did Philips offer another ressos-

BE FEDERAL STUPFLEMENT

able alternatve mechanism to restrict the

respluadon of fized assets
Andersen Draft Heport at 57

Uning this rationale, Andersen determined
that the fxed asset revalustion reqguired
“Ithhe adjastment requested by Whirlpoal is
to be made to the Ssttlament Balanes Shest
TArM0 ten thousand
pustrales [approofaelr-2E million dellars]”
Andersen Dirafl Beport'at 5. The net result
of Andersepip deferination is that in order
to achieye tHe-8l:50 debt to eqguicy ratis,
Philips.amuld*be mequired to pay Whirkpoal
halfwshas, amoust, o the ne of $1.9 million

for the afmouni of 2

in cPjecting to Andersen's swurd Fhilips
gihdes that Andersen acimowisdged that
there was a legal mspe aboot what the par-
tes intended by “Schedole G (Argentinal™
and that Andersen declined to resohwe that
RILL b el Phllipe eontends that Andersen
“ignored” the referemce in the Contribation
Agreement to Schedule U (Angentinal. Ac-
cordingly. Philips urges this Court to dismiss
or stay Andersen’s gward pending a second
artitration pursues: W & 138 of the EPA
By cpposition, Whiripoal coptends that An
dersen's mward, properly made pursuant to
44 of the HPA sbhouid be confirmad by
new LonErt

I" e

I'he motions wers origically fled before
the Honorable Piarre N. Leval in November
192 Upon Judge Levals ascension to the
Court of Appeals this action was reassigned
to this Court oo December X1, 18588, Cral
argument was heard on the motions on Januo-
ary 19, 1994 whictk vere considersed fully
submitied st that tme
IMiscussion

I Stamdards for Judicial Review of An
Arbifrofion

[1] The confrmation of an arbitration
pward is geperslly & sumumary proceeding
st converts & Enal arbitration gward into a
judgment of the Court Oédley v Schuwrrts-
berp, 818 F2d4 371, 377 (2d Cir1887) (dtng
Floraaymik fmc ¢ Pickholz 760 F2d4 171
176 Pd Cir 984}, Thers & an “oft-statad
feceral paley, embodied in the Federal Arbi-

aton Ac BUSC § 1 &t §8., Iavanng e

enforeement |_'-!I armraton agrefmants a_"urJ
the cophFmaboe of

arhitration :|.'|l.".|.1'l:i5-u

e i




WHIELPOOL CORP. v. -PHILIPS - ELECTRONICE, K.V, 479
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Wall Streef Assocs, L P u Hecker Poribos
fme, B1E F.Supp. 679, 882 (SLLN.X.1583)
e=hng Skaprson’ Amsrioen E:l.'pr:l.l, fne
MeMahon, 487 115200 20 107 B.Cr 2332
=eT. 06 LEAS 185 (1987 . Mases N Come
Memorial Hoap & Mereury Consty. Corp,
480 U5, 1, 103 S.Ct 927, ™ L.Ed2d T65
(10Eg]),

It is well established that judicial review of
arbitration wwards are narrowly circum-
scribed.  Corte Blomche (Stmpapore) FPie,
Lid v Corie Blonche ImdT Lid, B3R F.2d
260, 265 (24 Cir.1980) “An srbitrator's dedi-
siom iz entited to substantial deference, and
the arbitrator nesd only explicate his reason-

nnder the sopitract “in terms that offer
even & barely colorable justification for the
odtcame reached in order to withstand nsdi-
clal serutiny." [n re Moring Polidiem Sery,
ime, B57 F.Od 91, B4 (24 Cir 1588} (quoting
Andros Compaminc Maritima, 54 o Mer
Rish £ Ca, 570 F24 681, T4 (2d Ci.1975))

With these rather sirict siandards for this
Coort's review and confirmation of this
award in mind, the ease at hand may now ba
considerad.

diction Opver The Diapuie

A Asthority of Arddtrafisd Preceedings

[Z] Philips asseriz thet\Andersen lacks
aathonty under the tecmws of the RFA w
resalve the dispute ehish"concerns the type

accounting policieshto be applied to the

tine valyetion. Howwver, the courts
which havepreviously considersd this goes-
ton have\gegerally held that contracts with
provisgRSSproviding for aceounting arbitrs-
tion of finunecis] stetements, sech as this one,
shotikd be broadly conssroed to cower all dis-
putes but for those which are expresaly ex.
ciuded  See, ap., Elox Corp v, Colf Indus.,
inc, 8382 F.2d 505 (4th Cir1991) {eapub-
lished per curiam) (requiring aceounting ar-
bitration over issue relating to elosing adjust-
ment as the “contract itesll doss not lmit the
scope of arbitration” in its sccounting arbi-
tratian provision); Simger Co. = Toppan Co,
593 F.2d 545, 549 (34 Cir.1979) (finding that
Bcconnting arbliration was “the exchssive fi-

B The BPA & governed by Mew Yook law, See

rum for the resolution of these complex ac-
<ounting disputes"); Crestetmer . Holdings
PLE © Nosbuao I:-'l:.rrp., T4 ?.Eupp. 78, B2
(EDNY. 152 (finding secounting arbicrs.
tion clagse “in no way limits™ the scope af the
arbieration. )

To resubmit this dspute to apother arbi-
tratar, parsuant to the peneral provisions for
dispute resclution in § 136, 5 eontrary to
established case faw® which holds thas dis-
putes under agreements eantaining bath spe-
glfle and general arbitration csusss-must be
arhitrated uvoder the particuiadsed tlauss,
See ep, Deito Holdimgs [mi A~ Notional
Digiillers & Chemical Corp, M3 F.2d 1236
1248 (2d Cir.1981) (helding=“[ujnder New
York law, Ta] specifie\grovision will not be
pet axide in favgd of)a catchall clause.” ™)
[citations omipedl et demisd — U5
—, 112 2 C 1871, 118 L.E4.94 T00 {1962}
Willipm £pms & Soma, Ime v Siate of
Nen Yt 20 MY .24 425, 428, 284 NY B3
BT, NGBS 231 M.E.2d 285, 285 (15967).

“Ab this case, thers = o spesific provision
for resciving this dispute—that 5 § 44 of
the RPA—which requires that “final and
er.d_in,g_‘“ srotfration copcerming Gnanca
statements be condusted before Andsrsen
Hence, x8 the partes have folly participated
in arbitration under this provision, which is
nl:ugni_:.ud in the contract to b2 Boal snd
binding, it would be both uneconomical and
judicially imprudent to submit this dispute to
sl  further arbioation under § 156 of the
RPA

* B, Plain Langoage of the RPA
in Consistent with Andersen’s
Exercise of Jurisdiction

Even in the absanee of such precedent, the
plain language of the RPA indicates that the
partiss contermplated thet Snaneis] statsmeant
dlsputes, such as the valustions methods at
issue in this case, should be governed by the
dispiste resolution mechanism provided for in
§ 44 of the RFA. Sestion 4.4. provides that
“[iln the event of any dispute arising betwesn
Whitrlpool and Phifips with regasd to the
finameln] statement referred to o Seetion
4.3(a) ... the Parties shall refer the disputed
matters for resolotion to Arther Ander.

PL's Ex C. RPA 6 13.11 at B4
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BED * BPA § 44 i B, Incladed
§ 4 are the very fAnancial statements oon-
cerning the valustons of assets which Philips
turned over to Whirlpool porssent to the
Argentine Tmnsaction. Further |an-
gunge af § 136 precludes the contemplation
of “disputes referred %o i Seecton 4.4°
RBP4 § 15E

e

The worvex of this dispute swirls aroomd
the valaition of the asset fpare for the AF-
financial s
mente. Motwithstanding Phifips' arpuments
to the coptrary. it @ difficult o consider thas
goeston as anything but a straiphtforemrd
eccounting dispute This fnding in onder
geared by the fact that the remedy sought by
both paroes simply consists of an opwardo®
downward valuation of the same asset froge
on the Argentine financal statements. \Az
cordingiy, it appears that Philips maw nol’is
good fmitn first fully poartiepepd usder § 4.4
which porports to be o "HSoal \and 'i'..r.r‘.l:||.:'
procsss, anly o torn arochd. Beeake of an
puteome with which it MeSfress. snd Lssert
s allegedd rights of “appeal™ under § 156

gEnUne opEFabons on [he

Philips sontegfs thet"this thirtesnth mat-
ber i5-2 “leghl l;h.tp;:'.r'" god that § 4.4 &%
clodes legdl Ssues of contract [nterpretation
relating o whst the parties imtended
ever~f W4 appeirs to be designed to deal
with scgounting policies and the plain lan-
grage-ol § 136 states that questions con-
cerning financial statements are the exclusive
domain of the accoumiant arbitrators under
¥ 44

Dispotes owvor financial statemants which
riE o the evel of extermal thind party ao

How

countant arbitration pecessarily mvolve eom-
plex analytcal questions requiring & determi-
mation of whal sccounting pobicies and math
pds should be applied Philips recognized
this greater purpose of the Andersen arbitra-

7. Addisienally, during the Arbiraton. Philips ar

H_ur.l! RN ADOSTSEn & g IEErpiret And oo

VAmmos accoumnnng policies on severnl other mas
fers. See, ap, Fl's Ex @, Philss lemer of Jan

1, 1993 mt

wiELheT

should “determine
eatEnt thr giasibcatiors
-\.iH.'L'If-Iﬂ; In Scheauds G o Use Main Agrecsent
o Augusz 18, 1988 pvermide the PHILIFS Ac
courang Policies as generally applead ™) Pl's
Ex. E at 1. Philips leiwer of Jan. 11, 1993 {Ander
sen shoubd determane “whnch sccounting pranci
vles smowld reasonably be beld spplicable m dne

I (Andersen

Ang 10 WAtk

&8 FEDERAL SUPPLEMENT

tom when il wrote that, a5 with the prior
grbitration between Philips and Whirlpoel
over the accountng policies to be applied in
e Eu.r..';i-.u:l traamarctions, the Argentine ar-
bitration: “wus primarily intended to resalvs
how & nember of Fhilips Accounting Policies
ghould be interpreted ssd wsed in the valaa
Hon and consofdation process pursoant o
the BEPA, for which Philips Ascounting Poli
cies had bean afgepted a8 common basis
subject o offilb.grcepions as specified in
Schadule /5T e HPA" Pl's Ex H, Philips
leteer of \Bepy 24, 1992 ag 27
C. Andersen'’s Determinotion of
the Scope of its Anthorily
Dieserves Deference

{3] Andersen’s decision as to the ssope of
bts arblioral aupthority 15 entitled to deference
See Porsone 4 Whittemore Cversens Co
Socuets Generale da L'Indusine Du Popler
(RAKTAJL 508 F2d4 868, 976 (2d Cir.1574)
{Boding & “powerful presumpion that the
aroitral body acted
Fromklin Elee Co v Intermotionol ['mion
Umited Auta, Aecspace & Agrionlivrnl [m.-
BSE F 24 188 181 (Bih
Cir. 15850 (finding “growing sonsensns i the
Circuits” that partes who submit to arbitra-
Hon cannol Mber SSSETT el arGliTalor has no
anthority to resolve the isspe.) (sting cases);
Local J55 LUmiom & Mowstion
Edison Co., 752 F.24 1. 3 (182 Clr 1984) (find-
ing whers parties sabmit arbltralicy guestion
o the arbiirmior, decision entitled to same
deference cotherwize gEroen
award]

within

fts powers.”

alemend  Wermere

Worers

aroltrators

Fhillps paists out that Andersen made “no
comment with respect to 8 potential legal
1ssue aEsccated with this matter.” Apdersen

&

Draft Hoport at 3

However, a5 sot forth
above, Andersen openly contemplated the
guestion of whether the revaluation of Oxed

absence of such agpresd Schedhiile O (Args=nt
maj Fl.'s Ex. ] at & (argsiing against the use of
arsgingl Scheduls & and calbng for Andessen 18
Philips” “mormal sccouncing policies
Fl.'s Ex M m I " "Fhilips concedes that Sched
whes of the BPA {incloding Schedule G apply i
e contribgion of dee Argenmne MDA, o dis-
peates the mmemer in waich they are appliea
0 @1 2 ("Philips does no dis-
agres either that Schedule G o the RPA i
Ehe |,'||u':|;i:: & of resvalusuon

e
Epaly

bie 3 PlLa Bx
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BSSEtE WS & legal or ascounting question.
Ultimately, Andersen balanced the parties’
competing interests and made a finding as to
the appropriste aeeounting palicies to be ap-
plied, in spits of the fact that at the time
Philips argusd that such polisiss were legal
and not ascounting issues

As confirmed by Philips' and Whirlpool's

tramsmittal letters to the signed engage-

ment letter, we agreed not to address the
potantial legal implications of the nap-exs-
tenes of Sshedule G (Arguntinal. Hather,
as we agresd, we were to determine which
aceounbing principles should have been ap-
plied considering all known circumstaness,
inchading the sgreements and the signed
.mnmlimmu. and schedule thersta. In-

deed, this bas been the basis on which we
have rendered oo ponciusion in the draft
Arbitrator’s Heport
We recogmize tha: the effects from the
revaluation restricton in the case of the
AJ‘E"EI!E.DE trapsarion are rld.l.u'l.'r]_].' more
significant in view of the three year perfod
which had elapsed since the signature of
the [RPA]. However, e uoderstand that
the delay in the transfer was cansed by
matters in Philips' interest and was hot
caused, por desired by Whirlpool

In econnection with this, Philips hes Qdmit-

ted that there may have been\an/sgreed

intent that in general the Teealuation of
fixed assets was subject\Po\s certain re

Btraint, however thatthe Mechanisms pro-

vided for by Schedube & eonld pot be eon-

.l:ﬁmdmt-!lpnbuh_ le. In responss w
- this we hava ehserved that Philips: has
never offered snather reasonable alterna-
tve meeklnise 1o resiict the revalostion
af fizpd\ assets.
Pl's Ex'D, Andersen letter of Mar, 24, 1983
at 2.

Additionally, it & persoasive to nobe that
Andersen determined the appropriate ac-
counting policies to-be applied—in the ab-
sence of prior sgresment of the partes—to
the other matiers at stake in the arbitration.
Seg, g, Andersen Draft Report at B (appiy-
ing “generally aceepted accounting princ-
Ples™ without explicit instroetion); d at 16

= Arejecting Philips' Accounting Policies with
- FeEpect to acquisien balamce shests based

-
]

an original Schedule G and “Chateh aothorits-
ve Wieratore™); wd st 19 (applving original
Schedule G Pl's Ex. [, Andersen Letter of
Mareh 24, 1963 at 4 (disenssing meaning of
Fhilips’ Aceounting Prinsiples a8 applied eon-
wintently); 4 &t 5 (amalyzing “United States
aceounting lterature” to determine the ac-
counting principies to be applied to adjust-
ments 2, 4 and &}

Therefore, Andersen appropristely found
the guestion of fixed asset evalusdes o be
Jwithin its scope of authority, nobsithstanding
Phitips' claim that there may be legal msaes
which remain unaddressed.

D. Andersen Resolved the Jésuer Philips

Sseks to Submil to [CC-dvbitration

oa the Merits

{4] As deseribed fo-the facts and prior
proceedings saction above, Andersen eon-
ducted a therodigh, ifversarial arhitral pro-
ceading with‘\eminently qualified experts of
Fhilips' chobgify. Contrary o Philips' pew-
by-found ‘eSsertion that it viewed the Ander-
san-dridbration merely as & fordm to resolve
ERpke accounting quarrels, Philips had a full
apporoanity at the Gme, of which it took
Jaffvantage, o rase it objections and adwo-
cate it position

In the Arbitration, Andersen addressed
Philips" contention that there was a dizpute
as to what the partes imtended with they
entered into the HPA and the Contribution
Agreement. Andersen procesded to deter-
mine that the original Schedule & was -
dence of the parties” intent  Andersen stated
that although it was clear that the pirties
had ‘mot anticipated applving the arignal
Sehednie G at the tme of the Contribotion
-Apresment, it was evident that the parties
kad “ntended to give Whirlpeol some control
over the muximom amount of revaluations.”
Andersen Diraft Report at. 6. See alio Jd at
T (“the parties intended to agree that some
revalumtbon restrictbons should alse apply.®).

In sddidom, Andersen drew upon Philips'
own lmnguage n communication that It in-
tanded to coneede that the fixed assel revalo-
ption would be Hmited For exsmple. in
Philips' principal submission to Andersen on
November 12, 1892, Philips eonceded that the
origimal Schodule G provides Whiripool with
“somee kdnd of reasopable”™ protection. Pl's
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Ex Jat7 A few months laer, on Jamary
25, 1543, Philips * ‘copcedes that the Sched-
ales of the RPA (including origieal Seheduls
5] apply to the contribution of the Argentine
MDA bui disputes the manner in whieh they
are applicalle’ " Pl's Ex Mat 2 Agabs in
itx final| sohmeaion o Anderzen on March B,
1583, Philips siated that “Philips has also
admitted that there may have bess an
agreed iptent that in general, the revaloation
of fixed zssets was subject 0 ceriain Te-
straint.” and & “does pot have any argument
that in absence of an agreed Scheduls G
(Argentina] the corresponding sehedule at-
tached to the RPA [original Schedule G]
should be taken into account™® Pl's Ex O
at 2

A fnal posnt, raised by Philing, & whatker
it assartion through letters that it ressrved
a Tight to appeal what | sonsidered &0 be a
legal question is valid in the [eee of it= con-
duet and adveesey during the Andersen Arhi-
trution. However, it is evident that the ICC
does oot Bave “appeliate jorisdicSon™ over
Andersen’s final avard. Furthermore. acthoe
and voluntary participation” in an erbitration
procesding must at eome potnt limit a paroy's
right to objest to the arbitrstion.  Sge(rigs-
denovic = Unttad Airiines, e, €SE9<FSH
1100, 1106 (8d Cir), ceri deméd S 1.5,
, 112 5.Ce 306, 115 L.E4S] 248 (1591
In this case. Phillps has regached that point of
no retarn in which ie ective pirtcipaton in
what was known toste\n Bl and binding
arbitration has fopeclesedtits alleged rights of
appeal.
Conclusion

For the\reagons set forth above, Whirl-
pocls mgtte to sonfirm the forsign arbdcral
sxaryd made by Andersen = granted. Phil-
Ip8, Mouon Lo dismiss or stay this acton is
Ereny dened.

It i = ordered

B. Phalipn his meds similsr cobtsisons & both
1 imtermal and externel cormespondence. Om
April 17, 19%2, Dr. Van Voslozjlen, s Sensor Soff
nember of Philiss and ane of e twe lawwes
respacaible for the PhilipsWhiripool tamsaction
wroae 0 'Winripoal thar “[ofously, | would no
dare o anpac hat the schadubt belongEng o the
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.Richard EHRLICH, Plaintiff,
W.

Edwin & HOWE, Jr, Laurence M. Add
ington, Susan [ Harringlon, Steven B.
Callahan, Bruce E. Hood. and Anne L.
Strassner, individually and as membens
of the law firm partnership-in-dissabis
tion known as Sann & Howe afil w
members of the successor law firm, past-
nership operating wnder the ‘name of
Sann & Howe, Defendanis.

Nao. 32 Civ. 107 WRWS).

United States Luserict Loart,
5.0 New Yark

gl 4. 1904

Forimer pariner brought action agminsd
iaweifrm. alleging that his discharge violsted
provizipne af Employes Betirement Ineome
and Security Act (ERISA), Consolidated (-
nibis Reconcilation Act (OOBRA), and stae
common law. Dofendants, individually and
as members of low firm partoership-in-disso-
lution, moved for summary judgment, costs,
attorney fees snd sanctions, and parmer
meved for partial summary judpment The
District Court " Bwest, J., held that: (1)
nonequity partoer i lw firm was not “e
ployee™ protected by ERISA: [2) material
issne of fact whether firm's efforts wers suf-
fient to constitute good faith compliaoee
with notios requirements of COBRA preclod-
ed summary judgment for law frmg (30 Lo
firm's exclusion of pariner from meetings at
which they voted to expel him was wiciacos
of partnership agreement under New York
law;; and (4] partoer was entitied to discover
memorandam reviewsd by two defendsnd
partners before theirr depositions,

|
[RFA] are pod applicabis 1o the Shpanbunon of
Argentina. PlL's Ex. L mt . More than 8 T
lmer, an Juns 10, 1993, Dr. Voakuijlen agil
wroie i the abitnss of 3 Schedide G (lrpeniF
ma) it is therefore appropriase to |ook af
provisions of Schedole G m the original ”*—
L Ex. W mal i1
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