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b ] No. #2247
H. Staputory Sckema — or the Conventbin aa rafiied by the Unitad Biates * Chap-
Al Lhe o we sel forth tha relevant slatutory scheme, f forr 1 bn the Federal A Ack (ko “FAA") Tl
A its ks tha Convention was Implamented Lo | ﬂlpwﬁlﬂﬂd.w.iu.ﬂ.ﬂ i 1-16, mpply to the
promabé Lhe recog Hmuﬂlﬂl I.'I'I.hﬁlllm m“%' conflict with the Convention or

tail the world community. II(1) of the Conv Fh_.i its stutute.
provides Lhal Boctiog, B.ohibé FAA containe two fustures (hat sre
[#)ach Conventlon State shall recogrlee an agresment wrguabi in copdilct with § 207, 1L conlaing & "consent Lo-
In wriling under whizh the partiss onderiaks Lo sub- dm"mmtmlmd-uwmmnﬂp
mit o e :I::I- Mﬂmﬂﬁkﬁhﬂ; maliop period, The text of § @ provides In part:
nriaen oF oy — - ; M the parties in Lhelr agreement have Lhat
of » dafined » of ihe court shall be upen the
Iﬂr:l'ﬂﬂll.allllniﬂﬂwﬂ:ﬁlﬂ U.ﬂ.:ﬁ ¥T4), tha ! mulrpﬂll—“rnﬁﬁl ltl::‘lrﬁh,lndﬂl-l]l
court, within one year
- """“""“E A S S o
may spply o B BN T ok

' g A mﬂﬂ"ﬂ- sl | suac “‘E.:,,T@ background,

i W to iha than and enforcemant Al we now lurn Lo
o "|-“.' :ﬂ"ﬂl‘ L l‘I.li|-||I:.1:.|||-:|||.l.i|:|-|.|] an axaminstion of ths procssdings in the distriet court
e - mwhmmmnmw

A nﬂmhmMﬂﬂuﬂ-m G Distriel Courl Procssdings
4 Y ara slgnatary |
A Al wt 620 u.16 (cilations hhﬂhﬂuhw w?.l-t.ll. l:m:£TM'|mm.
r United Balea the Convention inta 2 In ds confirmation, Dulbatsu relled upen Artl
of Tille #, which slbo contalna the Convention's snabiling cle 111 of the Convantion, which ealls vs esch signstory
slatute, 9 U.E.C. §2001-08. country Lo recogule arbitral swards of oiher signatory
Hecllon 207 of the ensbling stalute sisias thet utlons as bindiog and enforceskls. Tha district court lad
[whthin three years sfter an arbitrsl wivard falling Jurisdiciion o § 308 of the Comvenllon's nnabllng
bitrabion may Lo any [ Yurlsdietion district courts with the suthority to conflrm forelgn ar-
H.H% uuﬁ th l'll"’ Hl-ld l!'l-l"h
agulngl any party’ Lo Terrala moved for § In its favor on the plead-
Thus, | 207 provides for se broad of ings. It ssked tha eourt Lo deny confirmatlon becsusa e
the Canven How i .ﬂl’lﬂl.ﬁﬂ- Agreement belween tho partiss did nol contaln & pravi-
= ention of Chaptar | af Tle ¥ “Chaptar 1| applies to ne- "E['i"’ SN R, AT e e
tiona s \bi iadar this to the ¥ of the applies ta the Convantion because
ImmhrﬂhmﬁIﬂh chapdar 1b does not confllcl with any provislon in the Convantion.

An wa bave noted sarfler, § 5 of the FAA slabes (hat o
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deter futore violators. We hold, therefors,
that the sxelusipnary role does not apply in
thin case. The decision of the Tax Court ks
afffrmad.

Jadgment affirmed.

| = Y
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|
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DATHATSU MOTOR CO. LTD.
Plaintiff-Appelles,

.

TERRAIN VEHICLES, INGS
Defendant-Appel lant

No. S2-T473.

United States Cogrt.cf Appeals,
Seventh Clrenit

Arguéd March I, 1953
Decided-Dee. 17, 1580
Betisaring Denied Jan. 12, 1994

Japaness manufacturer brought action
against dissributor for judicsl confirmation
of Japamese arbitration sward The: United
States District Court for the Northers Dis-
trict of Dincis, Willam T. Hart, J.. con-
firmed sward Disteibetor appealed . The
Court of Appeals, Ripple, Cireuit Judge, held
that agresment between distributor and. Jap-
anese manufactarer that dispotes would: be
“finally settlod by arbitration” was sopsent. to
jodisal confirmation of arhitration svared

AfTrmned,

Arbitration =TL1 oy

<ol Agreement between distributor and® Tap-
aness mansfhistirer that dsputes wonld be
“finally settlad by arbitration™ wasr'consent to
judicial confirmation of arbitratior'meard by
‘Japan Commercial Arhitration  Assoeintion
(JCAA), even though JCAA rules did not
expreasly provide for confirmation=c- 0
TURCA § 9 = - S

13 FEDERAL REPORTER, i3 SERIES

Thomas Campbed (argued), Deborak H.
Bornstein, Timothy . MeDermott, Gardner,
Carton & Douglas, Chicage, L, Claudis A
Carver, John H. Brimsley, Paal, Hastngs,
Janofsky & Walker, Los Angeles, CA “Irs
Fruzer, Daihatm America, Los Alnmitos, CA.
for plalndffappellss

Theadore A Shaners, James A Flessh
{argmed), Brdes /L, Nelson, Rudnick & Wolfe,
Chicago, A5 for defendant-appellant.

Before EIFPLE, EANNE, and ROVNER,
Circait- Jodges.

RIPPLE, Cireait Jodge

This is an appeal by Tarrain Vehicles, Ine.
(“Terrain™ from a jodgment confliming &
Japaness arhitral oeard in faver of Dalkatsn
Motor Co., Lid [Daibatwu™). A Japanese
artitration tribumal tssoed the sward to Dai-
hatsn in January 1982 Daihatso soon there-
after brought & confirmetion action pursoant
to the Cozvention o the Recognition amd
Enforeement of Forsign Arbitral Avards
{the *Convention™) and its ensbling statuta, 9
USC. §5 201-08. The district court con-
cluded that because the two partes had
agreed that aoy dispots was to be “flnally
settled” by arbitstion, esch party had con-
sented to jodicial confirmation of the arbitral
award. As & result, the district court en-
tered judgment for Dathatsn confirming the
gward. For tha reascns that followr, we af-
firm the jodgment of the district court

I
BACKGROUND
A Fodca

Daihates is organizerd under _'I'a.pn.nq.l- lawr
and is the manofactoree of the “Hi-Tet.™ &n
industrial sehisle gsed for such purposes as
ground transpert in sirports and [ndostrfs)
pisots, baggage bandliog, grounds keeping,
and mimiler operstions. Terraln [ argasised
onder Delewnre Lo snd, purssant to & De-
cember 1983 Distrimtorship Agresment (the
“Apgreement”), waa the sxelnsive distribator
of the Hi-Jet for's Sfteen-state tervitory in
the southern part of the United States The
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Closna 13 F3d '™ (Tih Cie. 1993)

Agresment provided for a three-yvear term,
terminatizg- on December 31, 1986, but in-
cluded renewal provizioms. On October 6
1888, after lparming that Dathatsn did not
intand to rensw the Agresmaent, Terrnin filed
i fourtesn-count complaint against Dathatsa
in the Cirsgt Coart of Cook County, Iincds,
Terrain based its complaist on breach of
contract and various viclators of state low,
The complaint aleo named Mitwal & Co., Lid.,
i Japamesa corporation that exported the Hl-
Jot from Japas %o the United States, and
Mitsni & Co. (USA), Ine (“Mitssd USAS, a
Now Torx corporation thet imported the Hi-
Jet Intn the United States Hoth wers par-
iSes to the Agreement as was another party
the compleint ssmed Dathatss Ameries,
Ine, Daibhstso's Americas subsidiary.

Cn November 7, Daikatssi removed Ter-
rain's lowsmt on diversity grounds to the
Uaited States Distrist Cowrt for the Marth-
arn Diseries of [lincis. The defendants then
moved the distriet sourt to disméss Terrain's
complaint and to compel arbitration pursaant
to Section 140} of tha Agresment Section
1400 provides as follows:

Any disputs, coptroversy or Qiference

which may arise among the pordes harsts,

put of or in relation fo-er in commection
with this Agresment.gr for the breach
thereof which capbob-be seftled amicably

shall be finally sl by oritration. 1

the defendac®in-soch dispute, controversy

or difference is the DISTRIBUTOR andfor

IMPORTER, the arbitration shall take

placd ab the American Arbitration Asscss-

Honin New York lo accordance with the

fubss of procedurs of the sald Assoctation,

b¥ which each party berets shall be boand.

1. For mewnce the pansd smned:
[(Wle And tu on the pan of [Terruin] there
existed @ breach of an obiigadon o perform
the muinimum purchase requiremenss for the
Vehicles, a failure to expand the desler net-
work, and |ow sales schisvemenis with respect
io the Vehicles. [n thia caie. tharsfom, i
[Dashamru] had not desided o terminase o nos
1o renew the Agreement. [Dazhatso] as o remis
at the grant to [Terrain] of an exchasrve distrh-
utorsbip right with respecs o the ehiclss,
would have musesined serims diandvaneages in
that i could sot sell i own producs within
th tervitory by isell o through a third diserib-

uLor.

[l the defendant in soch disputs, contro-
versy or difference I8 the MANUFAC-
TURER and/or EXPORTER, the arbitrs-
tion shall taks place at the Japan Commer-
cial Arbitration Association in Osaka in
acoordance with the Commercal Arbitra-
ton Rules of the said Associstion, by which
eseh party hareto shall be bound [emphs-
i added)].

On December 29, 1986, the diseriet court
dismissed Terrain's complaing. dgd ordered
the partiss to arbitrate theirddspuies at the
Jipan Commercial Arbitraden Association
(the “JCAA™. Terralh had oppossd the mo-
tion to compel [L.palftuined that, becauss
Terrain named the importer, Mitsal USA, a8
2 defendant & the eomplaint, the arbitration
ahould have'taken place in New York not i
Jupan./ Manethelesa, without taking an ap-
peal fromthe judgment of the distriet court,
Tefrain submitted, in sccordance with the
diathict court's judgment, & May 28, 1987
Wefter to the JCAA requesting that it com-
mence &0 arbieSon proceeding between
Terrain and Duikatsn

The arbitration proceeded in Csaka, Japan
over the following four and one-half years.
Terrain sought damages of $7538028 for
claims that had been the basia of Terrain's
ariginal lawsuit- in [linois state couwrt. Ou
January 23, 1992 the three-persom arbitrs-
Hon panel issued its written decision  The
panel concloded that Dashatsu's refusal to
renew the Agreement was based o reascn-
ahle cause ' and therefore dismissed all of
Terrain's cladms sguinet Dalhatsn® The
JCAA then deposited he owurd with the
Osaks district court, ot which tme the sward

dArtitration Decisicsn [CArS. Dez "), JCAA Cass
Mo £7-001 (Jaz 13, 1992], English Transission
ae 17T

2. The "Texi of hvward™ siaied as ollows:

1. [Terruin's] claims shall be dismussed with
priibdice.
1. Hegurdimg the aridoation expenses, eic.
the arbvration fees shall be borme by [Terruial,
and che srhireson expenses and the remuner-
ation: for the Arbirators shall be dvided o
two equal parm and borne by [Terrsin] and
[Dmibateu] squaly. F
Arh. Dec. s 4.
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took on the effect of a fnal and hmqhng’
judgment between the partes? .

H. Sinhasry Schemas
At the outset, we set forth the relevant
siatutory scheme. As |t Stle indicates, the
Convention waa implemented to promote the
recognitics of forelgn arbitral  owerds
throughoot the world commusity, Artiels
(1) of the Convention provides that
[elach Contracting State shall recognize an
agresment in writing onder which the par.
ties undertake to submit to arbitration all
o any diffsrencea which have arisen or
which may arise betwesn them in respest
of a defined legal relstiomship.
o Sechevk v Alberio-Culver Ca, 417 0.2
BDE, M B.CL 2449, 41 L.Ed.2d 270 (1974}, the
sSupreme Coart elaborated on the purpoes of
this Camvention:
The goal of the Comventiaf sad the prind-
plé purpose underlying American adoption
and implementstion-of it wus to encourage
Ehe recognition and enforcemant of com-
mereial arhitratas dgresments o 1okarma-
tonal contréctsand to anify the standards
by which agreéements to arbitrate are ob-
served and arbitral swards sre enforeed in
figmatory countries.
id ot B0 n 15, 9 S.Ct =t 45T = 15
{dtations omitted), To further this goal. the
United States imcorporated the Comvemtion
into Chapter 2 of Title 9, which alss contsisg
the Coervention's enabling statute, 9 [JA.C.
§ 201-08
Section 207 of the enabling statute states
that e
[wlithin three years after an arbitral sward
falling under the Comvention b made, any
party to the srbitration may apply to any
court having jurisdiction usder this chap-
ter for aa arder confirming the sward
AERINST amy other party to the arbitration.
Thus, § 207 provides for seemingly broad
application of the Coovention However,
A0 In the interim between the dstrict court's dis-
missal of Terrain's original cempleint in Decems
ber 1586 and the MCAL's ey of the arbitation
rward in Jansary 1992, Terrain brought a sepa-
fate acton in Californta sae court agains Ded-
Gatsu Amenica Inc., Dadhaws’y whollv-cwmed
subsmidisry, and rwo of i= oficers. Like Terrains

13 FEDERAL REFORTER, 3d SERIES

§ 208 addresses residual application of Chap-
ter 1 of Tite & “Chaptar 1 applies to artions
and procesdings brought under this chapter
to the extest thet that chapter {5 not in
ponfliet with this chaptar or the Coavention
as ratified by the United States™ Chapter |
is the Federal Arbitration Ast (tha “FAA™L
Thos, all provisieod of the FAA 9 USC.
5% 1=18, apply to the Comvention unless they
conflict with @e/Copvention or with it an-
abling stagte,

Ssetion § of fhe FAA contains two features
that are arguably in conflet with § 207, It
pontalss & “consast-to-confirmatdon  clapse™
requirement and a cos-year confirmation pe-
M. The text of § 9 provides in relevant
part

II the partes in their agreement have

agreed that & jodgment of the court shall

be entersd upos the sward made porsuant

to the arbitraton, and sball specify the

cory, then ot amy Sme within ope year

after the gward i made any party to the

arbitration may spply to the court so sped-

fud for an order confirming the award. . .,
2 USC § 9 Agmicst this background, we
now furn to A examination of the procsed-
ings in the distriet coart

C. [hpricd Court Procssdings

On Mareh 3, 1952 Daihaten fled sn scHon
in the district cowrt. [t sought confirmation
of tha JCAA'S arbitral sward. In seesking
this condirmation, Daikatsn relied upon Art-
cle III of the Convention, which ealls-on anch
Bignatory couniry to recognize arhitral
wwards of other signatory ontions as hinding
amd anforceable. The district court had jur-
bdiction porsusst to § 208 of the Conven-
tion's enabling statnts, 8 UUS.C. §5 201-08,
wiocn, wong with § 207, vests district courts
with the authority o confirm foreign arbitral
awrda,

Terrain moved for judgment in ita rr.q;;r ag
the pleadings. It asked the court to demy
confirmation becsnse the Agreement be-

arigical oompluine fled in (linois, the complaint
im the Califoresis seson was bmted on the nogre-
newnl of the Agresment The smie cours staved
the sexon pending the arbitradion: following the
JCAA avward and the dismiss coent’s confirmaton
of thar awerd in thirtse, the siate court enwered
summary judpment in Gwvor of the defendapes
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tween the partes did not eontain a provision
for confirmming the mard. Terruin esssmtfal-
Iy argued that § 9 of the FAA applies to the
Conventon becauss it does oot conflicst with
any proviskon o the Convention. As we have
noted eartier, § 9 of the FAA states that a
court may confirm an arbitral sward only
the pardes [n their agreemect bave made- it
known that a confirmation judgment aball be
entered upon sn award (a “sonsent-to-confir-
mation ciause™. Terrnin submitted that, be-
cinse no consent-to-confirmation clauss ax-
{sted im | Agresment with Dathatsn the
distriet court should not eonfivm the arbitral
award. Thuos, the ssue before tha disirict
court was whether 3 US.C. § 207, with its
broad confirmation language and thres-year
copfirmation period, conflicted with § & with
fts copsent-to-confirmation clause reguire-
ment and one-yenr conflrmation perfod.

The distriet court conciuded that § 9 ap-
phied, at lesst in past, to the Comventon,
Althoagh the dstrict court conceded that the
respective tme limit periods of sach section
were in conflict. it pevertheless conclpded
that § 9'n comsent-to-confirmation clause re-
quiremant did oot conflict with § 200 ~The
district court recogmized that, &y dnchuding
this consent-to-confirm featupé, BB provides
an additienal lbmitston that B207 does not
expresaly incorpornte. Homever, the court
reasoned that § ¥'s requirement is necessary
to prevent partes’ o oonbinding arbitration
clause agreements from seeking confirmation
of an arbitral deard gnder the Copventlon*
It therefore \conclnded that § 8 consent-to-
confirmtabion clauss requirement appies. to
the, Cotwention.

The distrist sourt then turned to whether
the § 9 requiremest it found to apply to the
Copvention waa sstisfied n the Agreement
between Duihatsu and Terrain The distriet
court pobed that this coart kad held that § &
can be satsfied even il an agreement does
not conimin express consent-to-confirmation
4, Daibssg, which sryoed thas § 3 does nes spply

o ther Comvention. submitted that the Conwemtian

alresddy protecied parces to conbinding erbitra-
tion apreemest. Arscls V(1 ie) of 5e Comen-
don expresaly provides ihat a0 Party opposing
recogmition and enforcemens of an owerd may
raize the monbinding nafure of the wward o o

lamgpeage.  Specifically, the district esourt
pointed out that, in Mileoukes Typographi-
cal U'miom No. 28 v Newspopers, [ne,
F.2d 386, 389 (Tth Cir.), oert. demad 454 U5,
BZE, 102 5.Ct 144, TO L.EA.2d 115 [1881), thia
eoirt hald that an agreement providing that
the arbitration “shall be fnal and binding
upon both parthes™ satafled the consent-to-
confirmation requirement of § 9. The dis-
trict epurt therefors concluded that the lan-
guage of the arbittaton clagse in the AgTee-
ment betwesn Dadhatsn and Terrsdn,/ which
stated that any dispute “shall be-fnnily sat-
ted by arbitration,” also fatified § s con-
sent-to-confirmation clanse-’ requirement
Thus, becanse the parpeshistended confirma-
tion of any arbitrgd award, the court entared
judgment in favog of- Dathatsn confirming the
JCAN'S wwgrd

I

ANALYEIS

¥ e are aaked to review the district court's
tulings with respect to both of the msues
sddreaned (o ta deciaion: (1) whether § 9 of
the FAA spplies to the Comventon and, if sc,
(2) whether the Agreement between Duihat-
0 and Terrain satafles § s requirement of
i consent-to-confirmation clagsa. Becauss
each issue i ooe of law, our review [a de
nova, See Renmis w Daliom 3 F3d 1100,
1106 (Tth Cir1%83), pelibon for ol filed
(Nov. 24, 1583) (Wo. H3-HE31).

We believe it 3 usnecessary fo decids
whather § 2 applies to the Convention. Be
cause w8 agree with the distriet courts con-
clasfon that the srhitration clamse fn the
Agreement betwesn the two partes const-
tutes a § 9 consent-to-confirmation clause,
determining whether § 3 applies to the Con-
veation would oot alter the climats disposi-
don af this case, Thua, we reserve the quas-
don of whether the sonvention conflicts with
§ 9 untll a tme when it must be anyeered”

defene i any proceeding srisieg usder the Con-
VEREE,

% We noe for empimeis that we nesher spprove
nor diapprose of the dueres poun's determings
ton that § % appiiss w the Comvention - We
coaclude oaly ther, n Ngit of our determinmiion
thar the Agreemen bepaeen (he paroes satafiss
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To comply with § 9a consent-to-sonfirma-
don requirement, the Agresmest must me-
morinlize that the partes “have agresd that a
judgment of the court shall be entered opon
the wonrd”™ 9 USC. § 9 Dathstsn sob-
mita, and the distriet held, that the “faaly
seitled” language in the Agreement's arhitra-
ton dause implies that the pardes contam-
piated fjodictal sonfirmation of an arbitral
wward Terrain, on the other hand, submits
that such fAnality |lanpuspe alons & insodf.
sent to constitute & eonsent-te-sonfirmation
slasse Bath argoe that the casslsw sup-
parts their respective poaitions

Wa begin with cur presicus decaion in
Milwaukes Typogrophicsl The comtracst at
issoa in that case provided that amy arbitrs-
than dectsicn “shall be final and binding wpon
boch partes™ Wibveubss Typogrepiicol
839 F2d at 389, The eourt held hai/the
finality language in the contract.oas suffl-
cent to imply consest to the entpy o judg-
ment on an arbitration sward Gnder § 8.7
fod at 288-80

Tarrain suggests that By relying oo the
finality langoage of the contract alone, Mil-
wankes Tirporrdpitesl ventured beyond the
boldings of tiie cises upon which it reiied and
therefore 48, Sot a faithfol interpretation of
the conpeni-lo-confirmation requiremsant of
5 An esamination of the princdpal cases
relied dpon by the Milooukes Typogrophical
miort does indicate that they did not find it
nacusaary to gropmd their boldings in. the
Eoallty langosge alone. Hather, thoss cases
loaked mot only to the foality language but
to other factors that supported the conclusion
that the partes intended to sesk federal
confirmation of the arbitration sward. such
a8 previpus imvomatons of federal coart juris-

§ 9. any decissan cancemning whether § # applies
&5 the Safvention would heve no bearing an the
oaposision of this case: if § 7 applies 1 tha
Comvendion, the Apermesi betwesn Dadbatsa
and Terrain fulfilly = f § 9 dom oot spplys oo
consent Co-confrmpman cligse o meeded o con-
Brm the award. See dwdi NS5O Auwe Ursion Ak-
nempeaniichal v Overssar Moiors, fme. 408
FSupp. 781, 785 (E.D.Mich.1975) (masng. thas
because “the arbsiration clae in quebon, does
mmmifesr canssr ta the padgment on the arbitral
wwmrd by the partes, the couwrt need. oot reach
the baus{] ... whether the provisions of, the
Lomvemtion ... do swey with the § 5 coment o
Eefairemeny | peets

diction, fall pard=paton o the arbitration, or
agresd upon arhitrstion rolss

For- instance, in ['§ Stovbory v National
Metal Converiers, M. 500 F2d 424, 425 24
Cir.1974), the court foomd an implist con-
sont-to-sonfirmation agresment. The agres-
mant betwean the parties sostained & clanss
providing that the decsionsaf the arhitrators
“shall be fnal™ Acetwdingly, the court stat-
ed that “{whhatever A6l means, it at least
expresses the intent of the partss that the
imsues joined and pescbved in arbitraton may
oot be tried\de. nove (n any court, state or
federal’ \Jd &t 427. Newertheless, the [/5
Sigwbhory court expresaly noted that, in addi-
gion, fo-the fnality langoage. it could rely
apon 'the parties’ willfisl participation In the
arbitration aod their ievosaden of federsl
Jurisdiction t0 appoint an arbitrstor and to
vacate or modify the ward [d at 4279
Similariy, the agresment in ssother Second
Cirenit =xse, Sollen v Distmet 1115, Nation-
al Uniom of Hospuiol Core Empioyess, 574
F2d T3 (2d Clr.1975), provided that the
“mwurd of an arhitrator hersander shall be
final, sonclosive and bindeg” [d at T34 o
1 Ia lght of this laaguage and the fact thas
both partes had “partcipaied fully in the
arbitration process befors the American Ar-
bitration Assocation,” the court held that the
partes had “impliritly agreejd] that federal
court intervention may be sought to compsl
comphisnes " Jd st 706 The Second Cirenit
cases, then, do mote that thelr haldings can
find suppart oot only in the languags of the
arbitration claisa, out alse in the sorroond-
ing cdrcamstances that evidesced the parties’
intent to submit the arbitration sward far
confirmation in the {sderal coart. 'We do not
read those casea, howwver, a8 holding that

& Sm 2lio Booth v. Huse Publivhing, Mme, 502
P24 929 90 {11ch Cir 0990) l:ll.ﬁidlal et fekl-
iy lanfeags ia the pards areisraton clagse and
the remszng marey's fall participarnion in the arél-
madon process is sulficient o allow judicisl con-
Brmaticn of swardl Pesriashanm Emgp Comp. w.
I'slip Revource Reoovery Agemcy. 710 F.Supp. 456,
dbi-al (B0 MY 1909 (bolding that finality Ln-
pasge and the resiseng party's irvocation of fod-
eral pursdscion coroGimad mplicit agresment
o cordfirmationk Adudi NSU s Deien AR
nengessilichar®, 418 F.Supp. ¥4I, 983 (E.DrMich.
1974&) [amsmeh '-'_-. *SHT
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such sormboratve evidencs Wi § REssSaLry
component to 3 detsrmination that the par-
ties intended to be boand by the judgment of
the federsl sourt”

In any evest, smn  we were inclined to
limmit our aariier hodding in Miuwowkse Typo-
grophical and we are oot 80 [nclined, this
case hirdly presents an appropriate occasion
for us to do so. The Agresment bebwesn
Dafhatsy and Terrais contains both Snality
snguage and sorroboraiing evidenca, some
of it iovernal to the agreement, indicating
that both partiss contemplated judical con-
firmation of aoy arbitral award. As we have
already moted, the Agresment’s arbitrstiss
clanse states that any disputs which cannot
ba settled amicsbly “shall be fnally setiled
by arbiboaton” Notably, the arbitraton
pgresment also contains & choice of forom
clause. It expresaly provides that, ' the
defendant [n any such dispute "I the DIS-
TRIBEUTOR zndfor IMPORTER, the arbd-
tration shall take place at the American Arbi-
tration Assoeingin i New York in aeeor-
dance with the rules of procedurs of sad
Assnetation, by which sach party herstooshall
be bound™ This cowrt made clear in'\Com-
menmaeaith Efison & Gulf Od Corpe Bl
F2d 1283 1273 (Tth Cir1974) /that soch
tanguage plainly indicates thé purdes’ [ntent
to have any wbitral swasd eonfirmed, and
Terrain concedss a3 much' Terrain dis-

7. We are aware thar s Seavbary, Judge Oakes,
writing Far ths ciust oeplicily rasarved the gues-
ton of whether iy language of the comiract,
standing alone, was wificiest o conler jurtsdics-
thon oo dae\coust is an action to compel arbitra.
ton wnder PUESC § 4. We do noie that, laier
i whe epifiian, tse court focused on the languagpes
dhghe Santrmct and stated:

Wharever “Gnal” mesns, it a lsas snpressss
ihe ment of the porse thar the ey joined

andl rescdwed N Use arbisrasion may oot be
tried de mowve in aoy cowrt. meie or federnl
Sreborg, 500 Fld ax 427, It lecer referred i
the nrTounding Croimstances 4 removing any
doutr that remaimed as io the ioteot of the par-
pes.  fd

8. The arbirasion agresment in Commmomessi
Edizor stated that asbatration procesdings wosld
e concucrsd umder the rules of che Amenican
Arbitration Asscclasion (the “AAAL  AAN Rude
4aic) oo judicial confirmation provided: “Pardes
0 thess Ruies shall be desmed w have consened
thai judgmest upod he rbiFabon oward may
be ermered n any Federal or State Court heving

counts this evidence, howwvar, becauss the
arbicration proceeding at lssue took place at
the JCAA porsoant to the remadndse of e
choice of forum clouse in the Agresmest
The Agresment's arbitration clanse alss pro-
videsx
If the dafendsmt in sush dispots ... & the
MANUFACTURER and'or EXPORTER,
the arbitration shall take place at the Ja-
pan Commersial Arbitration Assoeiston in
Osaks in aceordance with the Commersal
Arbitration Rulss of the sald desosiatian,
by which esch party haretd dhnilbe boumd.

Unlike the AAA rules  Terrain states, the
JCAA rules do not atpresaly provide for
conflrmation !

We canpot @ccept Terrain's argument
The language @ te arbitration clagss and
the parties’ wonduet when assessed |n jtn
totality"make clear that the parties conbem-
platsd Audicial sonfirmation of an arbitral
wward Yegardless which party chose the fo-
rum.” Tarrain's view that this provision dem-
opstrates that the parties intended that
soma, bt not all arbitral swards o be sab-

Jeet o judictal confirmation is highly improb-
able, Indeed Terrmin offers oo plavsible
rationals for why the partes woold have
agreed to soch an uneven approsch o dis-
pate resolution. Thers is smpiy oo indica-
ton, elther in terms of & bargain or other-

Jerisdicsien thereal” Commomeesdts Edison,
541 Fld ae 127). Becsmss the partes agreed w0
abide by AdA rules, the coum held thas chay wers
"dpemed 1o have cormened o emiry of judgmert
on any arbitration award, as regoired by 8 US.C.
§ 0.7 Jd; see also Rarmwarer v, NManomal Home
Ims. Co, 544 F2Id 190, 19554 [dth Clr 1991)
(vinting that “resost o AAA arbdrrasics will be
deemed both bindlag and subjes w enmy of
jsdgenant unldss the parties sxpressly iSpulsie o
the comtrary |; Paley Agoc v Unnemal Yool
&ir. fne., b FSapp. 112, 114 (S.DUNY.19TE)
(stxizng thas the holding of Commoessaith Edi-
son i3 "now clesrty the fow']

%. Although the JCAA muler do not expresly pro-
vide for jodies| confirmssoss of en erbioal
award, Dachas correctly poinn out that Termain
emgages in hyperbole (B expng thar “des JCAA
rules do nox a2 el sllow for confirmasion of an
svard.” Appellast’s Br. &t A S Terue Dol
Japar, v 1 Internationsl Handbook on Commer-
cial drbireoopn 1%=2§ (Albert Jan Van Den Berg.
ed, TS84 & Mov. 1988 Sapp.) (discussing en-
forcement of arbitral swards under the fapas
Code of Civil Procedurs)
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wise, that it was the parties’ intention to have
an award confirmed if the diseributor or the
ImpOTTEr Was tha defendant. bt not if the
manufacturer or the exportar was the dafen-
dant. Moreover, just as thers [ no evidence
that tha partes [ntended soch a disparity in
each party’s abiity to comfirm an arbitral
award. thers ia no [ndieation that the parties
contemplated relying upon the riles of recog-
mition and enforeement of foreign judgments
i-.:1.l':|rl=|g; an award Terrain suggests that
Daihatsu’s only recourse consists of seeking
a Japameds judgment and then soforcing it
ander the Ameriean recogeition snd esforee-
mant of foreign country judgment roles
hewerer, Tearruin affers no basis for conchnd-
ing that such 4 process would lesd to o resuit
other than the ome reached by the districst
court throagh the enforcement of the arbitra-
ton gward.

Moreowver, we nots that Terrain's own cops
duct of this Htigation reflects that & resags
nized that asy wroiiration sward waa_subject
to judisisl enforeesment Far nstades, sifer
Terrain's state court acton was Temowed to
federal distriet court, Diathatsf and the Mit-
suai entities moved to compel arbitration pur-

I8 Cf. Eallen w Dunmér NP0 MarT Usiom of
Flogg., & Health Come Ampiovess, 574 F1d T11
T35 (T Cle 1978 Afad Anadly, while it is true
ikar the Emplower has resmied enforcement of
the award, jraovertusiess participated fully in
B8 ArTHITRENS FrorEy Belore the American Arbs-
trabon Asotianen’)

1. Tegmiosook the pomitien et the New York
arixitrators would be bemer shle o resclve the
bactrovesTy than the arbitrwtery im Jupam The
gliatres court ooted. however, that the chobce of
lagr classse tn the contrace called for applicacion
ot fepanee law and that the Supreme Court kad
mmde clear e B weoald net duilge 0 the
pren=mpron the the Ispaness arbiraton would
not be compesens, corscigntioul, and imparsal
in artitrating & claim breught by & Usited Smies
ciozen. S Aiguboin Moo Corp. v Soder
Chryaler-Plymourk, fnc., 473 U8, a14, &34, 105
S.Ce 336, 1187, A7 LEd2d 444 (1985). Ths
disirics court also rejersed the arg ehas,
becaiaie Miteal, USA was o defendast e mener
oigghs 1o be Ertvrated m New Yori The courn
noied chast this poovision was for the prosscoon
of Mirnn, USA asd et chat company had
waived che right to rely on the clause by jaimng
in the moton for arbivresion in fapan Mare-
gvel, e NS court cononued, tse primary
defendars in the dispuie was Duzhasms, the com-
nasy wizich had given Terrsin sopce of nonrs-
el

11 FEDERAL REPORTER, 1d SERIES

suant to the Agresment Terrain opposed
the motion to compel. [t primary pesition
waa that rommitment of the :|:'|:||.1L¢ o arbi-
tration in any forum was pot required by the
contract. [is altarnats posidon was that o
arhitration wers required, arbitration before
the JCAA was [mproper and that, I amy
arbiratdon were ta be ordersd, it cught to be
in New York. Any artitration in New York
wotld have been sondocted/mnder the rules
of the AAA. As the AAN rules and the
caselgw fndicate, aoy résaiing arbitral awnrd
would have been soifeet o jodical confirms-
Hon Is short Terrais whils prefersing no
arbitration at #il, preferred to have any arbi-
tratdan proceeting that would take place be
held in ¥ew Work at the AAL™ The district
cours vejected Terrain's position, and ordered
that arbitration proceed at the JCAAM Al
though, explicitly iovited to do so by the
district court, Terrain &id oot appeal the
dismissal of its lowsndt. Hather, it acceptad
the court's direction that the matier be sub-
mitted to arbitratdion In Japan @

I[n shert, Dadhatsu and Termin agreed that
any given dispute that arose between them
wonld be “finally setded” by srbitaton

1d. CF Palry Assoe., Ime v Unherssl Woodims,
., 446 F.5ispp. 112 (SDMNYIFTEL In Poley
Assoetares, the agreement hetwees che pardes
conained the [ollewing ardiersnion class:

Any confroversy or cisim n any wise rising
fremm or relsting oo this comract or any modif
cation thersol. or to the moeciandise coversd
therefry, shall be mbmired o and deermined
by arbicration in the Cly of New York Sexte of
Mew York, o sccordance wnth che lows of the
Suaes of New Yark sad (ke rubsi then obtaamng
al the Amercan Aristraton Associagan or the
Murual Adjustmery Beresn of the Clody & Gar-
merit Trades. a3 the party foe referring the
maiter o arbiranos shall seci
fd mt 114, Aain the cese before @, the resisting
ity 1 Paley Assacidlies JuOmImed sl begalise
thers ‘wai 0o express § 9 consent-to-confirmacion
claige, Be court could oot canbrm the arbirmal
meurd ar issus.  Howewer, on the busi of this
court's ruling in Commmomeesinh Edisom, e dis-
i oriry held thar the agresmant i abide by
AL Files :II':l::I'r:I:r comatruted 4 § 7 conment
to-conifirmaticn Saise The ohaot apparemiy
found no tmport in che o that becsuse the
arbirranon ciause prowuded & choiee of srbsesl
fioram, the wrbicanon need nor neceuartly have
ended up subject o AAA nales
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Under cur precedent, this language is soffi-
clent to satsfy the sopsent-to-conflrmation
clapse of § § (zssuming arpuendo that it is
ppdicable i 2 case under the Convestion).
Terraln alss was gware that an award could
be subjest to the rules of the AAA [ndeed,
Tarrain [taell’ had makew the poaitiag that ths
dlspute st issup should Bave been submitted
to the AAA and should have been subject to
AAA rules rather thas sabmitted to the Jap-
ansse arpiiraton mibunal TUnder thess =r-
cumstances, we most conclede thet the lan.
guage of the Agresment and the conduet of
the parties svidences the partien’ imtemt that
any arbitral awsrd be subject to judical con-
firmadon.

Comelasion
For the foregeing reasons, the judgment of
the district court s affrmed.

UNITED STATES of America
Plaincff-Appelles,

¥

Donna KERE and Nick Muschin,
Defendente-Appellants.

Mo, 924008 901004,

nited States Court of Appeals,
Seventh Cirenit

Argoed Nor. 3. 1983
Decided Dee I7, 1950,

Defendants were convicted in the [nitad
States District Court for the Eastern Distriet
of Wiseopsin, Thomas J. Corran, J., of son-
spiracy to distribute cocaine, and both ap-
pealed. The Court of Appesis, Zagel, Dis-
trbet Judge, sitdeg by designation, held that:
{1} sepiencng judge did not abuse his dscre-
tion by denying male defendant two-level
reduction for scoeptancs of respocsibility un-

203

der Sentencing Guidelines: (2] male defen-
dant's cocaine delivery ln Ilincds, which oe-
ourred during Hme of cocaine conspiracy in
Green Bay, and for which be was comvicted
before federal conspirary charges arising oot
of Grees Hay transactions, was "prior sen-
tanes™ for purposes of Sentencing Guidakines:
and (3) femals defendant. whe lived with and
wis popvicted along with male defendant
was not minimal or minor partispant and
was oot estitied to a sentemcs reduction cn
that basis under Sentencng Giddeilnes.

Affirmed.

L. Criminal Law =353

Judge sentencifig-defendant for conspir-
acy to distributd cosalne did not abuse his
discretion by denying defendant ton-level re-
dueticn for gecaptancs of responsibility under
Sentensing Guidelines; whils defendant did
read, ‘stitament before jodge seespting re-
spoasibality, defendant had led to probation
afffesr by desying imwalvemsnt in nareoties,
Fin erimimal asthvities continged ot he was
caught, and he pleaded guilty last of all the
conspiraters USS.G  § IELL@EL 18
U.S.C.AApD.

2. Criminal Law #=1158(11, 1310

Upder Sentencing Foidelimes section
providing two-level redustion for acceptance
of responsibility, defendact has burden of
proving scceptanes of responaibility, and trial
judge ia in superior poaition to decide wheth-
er acceptance B8 smineere. UESG
§ 3ELIl{a}, 18 U.BC.AApPp.

& Criminal Law &=1153

Defendant's fallure to demonsiats
truthfulosss and remorse prior to “the final
hour™ |s a factor upom which judge might
properiy rely in determining that defendant
had fafled to accept responsibiity and wms
not entitled to two-leved reduction given for
asceeptance of responsthility onder Senteme-
ing Guidelines TUSSG § JELL(EL 18
USCAApD.

i. Criminal Law &=1202.5(4)

Defendant’s cocalne delivery in [Hincis,
which oeccurred during Gme of cocaine con-
spiracy in Gresn Bay, and for which he was






