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BUild) 6tutt.II <nourt uf .Apptuls 
.Jur lite &eumtlt OIlrrult 

No. 92·2«18 
UAIIIATSU MOTOR Co., LTD" 

Plaintil!-A"".II", 
v. 

Tr:RRAIH VERICLI1l8, INC., 

Dt,{mdo"'·AppdlanL 

Appeal from the Unl~ 8t.&LM Dl,trld Collrl. 
rot the NurUitn Diatrld of 0lIncU, r...ttnl DmIIoII, 

No. tI C 168S-Wllllam T. Hut. hJ,.. 

AROU1:D M.UCH 2, t99S- DaCJ DID OICl ..... " 17. 1998 

Bolor. RlPPLB, KANNE, and ROYNER, Circuit JlUlg ... 

RlI'PLE, Ci ..... il JlUlg.. Thlo 10 an appeal by Ternln 
Vehicle., Inc. ("Terrain") (rom a Judgment eonfumlna a 
Japan •• o arbitral award In C.vor oC Dalh.tou Molor Co., 
LW. ("Dalhatou'~. A Japaneo. arbltraUon tribW1ilIo.ue<I 
the awud 10 Dalliatou In January 1992. Dalbatou loon 
therealter brought a oonJIrrnation a.Uon punuant 10 the 
ConvenUon on the Recognition and Eolorcemont of Fo,," 
clan Al-bitnl Award. (Ill. "Conv.ntlon'~ ."d Ito enabling 
otatuta, 9 U.S.C. It 201-08. The dlatrlct court concluded 
that, be"lI88 th. two parUeo IJod ~ ~ any dIoput.o 
w .. 10 b. "lInaIIy .. ttled" by arbltraUon; eadl party had 

DlAHATSU 

2 No. 92·2«18 

conoonted to Judldal co!lftrmaUon oC the arbitral award. AI 
a reeul~ the dlotrlct oourl e&urad judgment (or Dalhateu 
coll/inning the award. For the roaaono that Collow, we .c. 
finn the Judrment oC the dIotrict court. 

A. Foelt 

I 
BACKGROUND 

Dalb.teu I. oraonlzed under Japane •• law ."d 10 the 
manufa.turer oC tho "HI-Jet," an indu.trial vehicle u.ed 
Cor luch purpo.o ... ground trAAllport In airporle and In· 
dustrlal planta, baggage handlin" atoundo ke.plna, and 
.lmBar oparaUon •. Terrain 10 orawed under Darawaro 
I.w and, purlUlnt to a December 1983 DIolrlbutorahip 
Agreement (th. "Agreoment"), w .. the excluaiv8 dIotrib­
utor of th. HI·Jet for a Iift.een.ot.!e terrllory In the BOUu,. 
em part or the Unltad State .. The Agreement provided 
Cor a three-fear !erm, tormJnatlns/ on December 31, 1986, 
bul Included~~. On Oetober 6, 1986, ~r 
leamlne that Dalhatau <IIirDOt Intend to renew the Acroo­
ment, Ternin /lIed a Courleen...,unt complaint apjnat 
Dalbateu In the Clreult C<!urt of Cook County, IITtnol •. 
Terrain baaed II .. complaint on briadl 01 eon~ !!,d var· 
lou. 'lolaUana oC atale la ... 'The -complalnt ilaO named 

AfitsUJT co.;-Ltd., aJapaiJeoe eorponUon that ex!?"tted 
the HI-Jet from Japan to tho Unlted Steteo, and Mitsui " 
Co. (USA), Inc. ("M1taui USA"), a Now York corporation 
that Imported the Hi·Jet Into tha Unltod Stet ... Both were 
parUo. to the Agreement, .. wu another party the com· 
pialnt' namod, Dalhateu Am.rI .. , lne., Dalhatou'. Ame,.. 
l...y eub.ldlary. 

On Noyemher 7, Dalhatou removed Terrain'. laWBuit on 
dlvenity lI""'und. 10 tho Uni~d Stel.ae DI.trlct Court Cor 
th .. Northern DI.lrIct or IUlnolo. Tho dofendanto then moved 
tho d1alrlcl court to dlamlee Terrain', complaint and 10 

.Com~ arbltratlo~J>IIl1IUII!t to SectIon 14(1) or the Agree· 
menl SecUon 14(t) pro,ldee .. follow.: 
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Arbitration 

Any dispule. conlroveny or dIIlerent. which may 
ari.e among Ihe paril .. hentol oul of or In ",laUon 
to or In connecUon wllh thll Agreement Or lor lhe 
breach thereof which cannot be .. IUed amlcably .hall 
be Jblall~ .. ul,d ~ Arbitration. If the dlliendanl In 
IUt), dispute. rontroveny or dIIlerence fa tho DIS· 
TRIIl!J19R andlor IMPORTER. the ubitratfon .liaII ­
take place at the American Arbltra~on AssociaUon 
In New York In .. rordanco with tho rulea 01 proc.­
dure 01 Ihe laid A_claUon, by which each pariy 
hereto .hao be bound_ U the defendanl In IUch dll­
pute, controveny or dIIl""nca II the MANUF AC-
1'URER andlor EXPORTER. the arbitraUon ""all 
take placa at the Japan Conimercial Arbltntlon AI­
aod.Uon In Oaaka In acro<dance with the Conunercia\ 
Arbitration Rulea 01 lhe .ald AeaodlUon. by which 
each party hereto "".11 be bound [emphasll added). 

On Decemher 29. 1986. the district court dte~ed Ter­
rain', complaint and ordered theJartiea to arbitrate their 
dI.putea at the Jlpan Commerd Azbllntlon A.aodation 
(the "JOAA'~. Terrain had op(lOll6d tI,e motion to rollll"'1. 
It maintained that. becauee 'l'erraln named y.. Impart"r. 
Mllaul USA as a defendant in the romplalnt, the arbitra­
tion ohould ~ve tekpn pl.~e In New York, not In .ii'"an. 
Nonetheleea, without laklnr an appeal from the ju<\imenl 
of the diatrlct court, Terrain IUbmlt.ted. In acoordance with 
lhe di.trict court', Judrment. a Mey 28, 1987 leller to 
lhe JOAA requeet\njf thaI It ronuneoce an arbltntlon pro­
ceedin, between Terrain and Dalhalau. 

Th. arbltraUon procleded In Oaaluo. Japan over thl 101-
lowlnr rour and onl-hall yeara. ~ IOl!IIhl~ita 
01 '7,636.028 fur dafmo that had beon 'tb8bUII ot Ter­
rain', orfalnal law.ull In TUlnoia etat. court. On January 
23. 1992, lb, threo""noo ubltratJon pene! .... d Ita wri~ 
ten declalon. The ponti .. neluded thit Dalha~'. raluaaI 

• 
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to reotw Ihl> Agreement woo bued on reaaonable cauee' 
and- theretore dI.mieaed ,II of Terrafo'. claim, a,alnat 
DllliiliiiT!l'h. 'JOAXlhoiillepoaltectthe-award with the 
Oaaka dIotriel court, at wldeh Ume Ihe award took on 
the e1feet of a IIno! and blndln, Judrment between Ihe 
parUea.a 

I For lnatancc. Ute puel alated: 
[WJo lind lhat on the pan 01 rr" ..... 1 u..... .""led a broach 
of an ob~ •• Uon to pufono Lb. rnlnlmum purchue requ1rementa 
loe lb. V.bld .. , • taD"", lD expand tho deaJer network, and 
10" aaJ. •• cbI.vomonu with roopocIlD th. Vdilcl ... In Ihla 
.... , th .... ,or •• II roan.allu) had DOl decided 10 unnlnJle or 
not to "new the AlT'tlnlnt, IDalhaltU1 ... reeull ot the 
grul 10 (Turaln) of an .. e1 .. VI cll&blbutorohip rlghl wilh 
r .. ped to the V.hlda. would . han au.elaln.d aerioul dhad· 
unu, .. in that It could QOt .. n Ita 0\0 product. withio- tb. 

_te,nitory by \l .. ~ '!!' ~ ~_\IIk1I dIOlribulDr. 
Arbilnl liiii nedolon l"Arb. Do<."1 JCAA Cuo No. 81-001 (1an. 
:la. 1992), E.,uah Tranalatlon M 111. , 
• 'l'b. "Text 01 Award" alated II toUow.: 

I. rr.rraln'.) c1a1ml ahaU bo dIomIao.d with ~udice. 
2. Rcprdlna' tbe arWLraUon uptDM., eLe... Uta arLILnUon 

I .... haD bo born. by I'I'orriinL and lha arbllraUon n ­
penoea and 1M ........... UOn tor lha Arbllrat.<n .holl be 
divided Into two oq\I.II porto and bomt by (TunIn] and 
iDalhauul equa\ly. 

Arb. Dee. at 4. 
• In th. InWim between tho _ coun'a diomIaaaJ 01 Tunin'. 
orig\n&l oomplalnl In December 1I11III and lb. JOAA·. enley 01 tho 
arbluaLion award In lan"""Y 1m. Ttrnln brou,h\ a _patate 
&CUon In CoIIConola 01 .......... ...wI Dolhallu Am.rlca, Inc .• 
Dalhat..'4" "holIYoOwned NblldIatY, and two or III om~ l..1k. 
Terr.In'. orl.blll "".plalnt Nod fia D1InoIo. the complaint In lb. 
O.lifornla ..,flon wu liNed on lha llOIIRIIe"oJ .1 1M Aarea ... enL 
Th. ,"10 oourt luyld th. oc:Ilon ptadina' tho arbilroUo.; foDow­
In, lb. 10AA a .. ard ..... lb. cIIoIrlct O>urt'. conIlrmaUon of lhal 
."anlin lhI ...... tho ala .... "" •• !Mod • ........,..j.dJITII.llt In 
I •• ,DC of 1M del_II. 
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B. Slalul"", S.h"". 
Allhe oulael. w. set 10l1.h Ih. r.l.yenlelatulory .<h~me, 

p,. It. Uti. indicu ... the Conyentlon woo Implemented 10 
promote the recorn!Uon oIlorelgn orbitralawardo Ihrough· 
out the world community. Artfcle 11(1) oIlh. Conyantfon 
pro videa that 

[e)ach ConyenUon Slate .hall recognize e,n ogreement 
In writing under which the partiea undertake 10 .ub­
mit \0 arbitration ali or ony difierenceo which have 
arieen or which may ari .. hatwe.~ thom In respect 
01 • deJlned lepl relaUonahip. . 

In Selt.,.,. v. Albftto.Owl .... Co., 417 U.S. 606 (11174), the 
Supremo Court. elaborated on the Jl!U1lOIIe 01 thIa Conyen· 
lion: / 

The gnel 01 the ConYention, and the principle PW'jlO88 
underlying Americen adopUon and ImplementalJon of 
It, woo \0 encourage the recognition aiuI aolorcement 
01 commercial arbllralJon agrMmenle In international 
cOlltrecto and to unity the .tandanla by which avee· 
mento to arbltr.te If8 oblOrved and arbitral awarda 
are enforced In sJ,rialory countrie •. 

Id, at 620 n.16 (citaUona' omitted). To furlIlU thlagoal, lhe 
United 8tetea lncolJlOraled the ConvenlJon Inlo Chapter 2 
ot 1~t18 8, which alao contr,lna the Convention'. lnabUng 
at..ltut.e, 9 U.S ,C. 1201.()8. 

SecUon 207 01 Ih •• n.bllnll .tatul.e .tot .. that 
[wUthln throe yun alter an arbitral award falling 
under the ConyenUon io mad., any party 10 tbe ar· 
bitration may apply 10 ony court hoylng JuriadlcUon 
undot thlo chopter for an order conllnnll>g the award 
aplnat any othor party 10 Ih. arbltratJon. 

Thu. I 207 provldeo for .e.mlngly broad application 01 
Ibe Conyentlon. However, 1208 addreoaK r .. ldual appU· 
caUon 01 Chapter ! of TIlle 9: "ehaple,· 1 appU .. 10 10-
Uona and proceedlnga bruuibt under W. chapter to tho 
oxtent thal tbel chapter II oolla conIIIct with thla chapter 
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or Ihe ConyonUon oo nuned by the United Stales ... Chap­
ter I I. lb •• 'ederal Arbitration Act (the "~'AA"). Th"o, 
all proyltlono 01 the FAA, 9 U,S.C. tt 1-16 ... appty to ti,. 
ConvenUon unl ... they conflict with Lho LiOnvenUon or 
with Ita enabling atatuto. 
f Secllon 9 of Ih. FAA contalna two featuree Ihat are 
arguably In conflict with t 207. It contalna a "conoont-to· 
conl\nnaUon dau •• " requirernenL and I on~year confir­
maUon period. The text of 19 provide. In relevanl part: 

If tho parU .. in their ."..emenl have agr.ed that 
a Judgment of the court ,hall b. entered upon tb. 
award" made pursuant to the 8f\>ltratlon, and ahall 
apeclty the court, then at any tlm. within one year 
after Ill. award Is mad. I/\)' party \0 tbe arbltraUon 
may apply to the cow1 .. apeclftad lor an order con· 
lInn1nll Ibe award . ... 

9 U.S ,C. 10. Aialnet Wa backaround, we now turn to 
an examlnaUon of tho proceed\na. In the dletricl COw1-j 

C. DUIrl<t Couri Proc."lI"g' 
On March 8

J 
1992, Dalhatau iliad an action In the district 

cow1, It "ugbt ..,n/innaUon otth. JCAA', arbltral.ward, 
In ••• kIng thia conlinnaUoll, Dolhatou relled upon ArtI· 
cl. III of tbe COllvontlon, whlcl, cal .. Oil •• ch Blvn'tory 
country 10 rocogn1z. arbitral awarda of other elgnalory 
naUon ... ~1nd4>i and e,,[olu.ble, Tho dlBtricl court bad 
JuriadictJon puriua.uL t.u 1008 or tho Collv8.nUon'. emwUHg 
otatute, 9 U.S.C. II 201.()8, which, aloni with 1207, veote 
di.trict courta with the authority to conlinn foreign ar· 
bUn! awarda. 

Terrain moved tor judgment In It. favor on tho plead· 
Ing •. It liked the COw1 to deny conllnn,Uon boClUlO U,e 
Amement bel ween the partlee djd not contain a provl· 
.10n ,6r conllnnUli 'the Iward.-T.ri'aIn .... nUlilly argued 
thai 19 of tho FAA .pplle. 10 tho ConvenUon beceu •• 
II do .. not conlllci with any ~rovlalon In the ConvenUon. 
p,. w. have noted earU.r, 19 ot th. FAA .toleo that a 
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court may conllnn an arbilral award only If the partIes 
in their agreement have made It known Ihat a confinna· 
tion judgmenl ehaU he entered upon an award ~co_nl· 
\o:Sllnli!1nalion clau.e"). Terrain .uhmltted that, tie.au.e 

n o conoent-to-conllnnalion daUllO •• ialAod In Ita AiTeement 
with Daihetau, tho dlalricl court .hould oot confirm the 
arbitral award. Tb"" .tb. 11l1li. t\'j'ore..J!l§. d!i1rid.£l>urt 
w .. whether 9 !f.S.C. 1207, wi IlaDroad co!ll!rmatJjm 
lan8lloge -an4-:.tbr!le·yea( collflriilai/On-~;-conlllcled 
with 19 Wlffilta co~nt.\o~atlonll'uao req~ ... 
~ant ·and ,!n.:y.~ ~pI\riiJ~Uon pe!!qll-

The dlalrict court concluded thet t 9 appUed, al 1 ... 1 
In port, \0 the Conv.ntlon. AHhou,b Ihe dlalrict court 
conceded Utat Ihe respecU VI tim. IImlI perlodl of each 
I .. Uon were In conllict, It ilevtrtholellS concluded thaI 

-1.9'. conalnt·l<l·conllrmaUon cia .... requlremenl <Ud l1o~ 
con/lictWlth- t-20r. n.e dI.lrict court recognized thai, by 

1n<ludlng thla .. noenl·\o·conftrm feature, 19 pro,ldee an 
additional Umitatlon- lI .. n-2O'(~o .. nol oxpreeely Incor­
porato. However, the collrl reaeoned thel 19'. require­
manila neceaoary 10 provent partio. I<l nonblndin,·arbl· 
traUon c1auae- aiTeomenta trom ."klPf C9.nllrmltlon of 
an ~\I!kolaward under Ute CoJlv8iilJon. It thecotoro -con· 
c1uded lhan S'. eonaent-Io-conflnnaticin clauae require· 
ment appU •• 10 tb. ConvenUon. 

1'h. dI.trtcl court Ihen lurned to whoU .. r Ibe 19 re· 
qulremenl il found 10 apply 10 the Convention w .. aaUa· 
lied In lb. Aa-reement belw .... DaUwllo and Ternlo. 'I1Ia 
dlatrtc\ court oolad lhal Ihla coJlrl had beld Ibal 18 can 
be aaUalled oven If III oareoment doeI not contain expreaa 
coll8ent-lo-conIInnation Ian""",. 8peclllca1ly, the dlat.ricl 

• DUhat.u. whkb ,,"cued tNt '8 doe. not app1r.to tb, Connn· 
lion, ",bmUt,d thaL the Conventloa a.lnad,Pro cted pll"tlN to 
nonblndlntr ari>1 .... UO ........... to. AnIdo V(IXo) of thl ConvenUon 
oaproul1 provld .. thai, ....-ty _!in( roeoan1UO. and ontor .. 
rD.nl of IA .wvd may ralH the nOllbinClJna nahAn ollbe IWard 
II • det_ ... .., ....-.. ariaII1I IUIdor tho eonv,ntIon. 

• 
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court pointed oullhat,ln Mil"",,,,,, •• 'JYpographical Union 
No. U v. N#Ilnpapn., 1 .... (: 889 F .2d-386, 889 (1th Gir.), 
ent. lLmiod, 464 U.S. 888 1981), Ihla court held thai an 
agreement providing that Ihe arbitraU9I' "aball be nnal 
and bindin, upon both parti ..... .,ulfred tho conaent·to· 
conllrrnaUon requirement oC Jir'The diit.ricl court thero· 
for. concluded lhetlhe ~ of th. arbitration claus. 
In the Aa-reement !!Jo1 .... n Dlihallu and Terrain, which 
alated that an~dl.pute ".hall be nnaJly lOWed by arbl· 
troUon," a!Jo •• tlalled 19'. conaent.-Io-conllrmation C1auoe 
requlreJllent. Thua, because tho partles Intended conllr­
roaUon ol any arbltnl award, tho court entered Judamenl 
ID ravor of Dalhatau con/lrmln, tho JCU'. award . 

II 
r, - ANALYSIS 
LLI j rwe are aaked 10 review Ibe diet.riet court'. rulings with 

respecl 10 both of lb. iques addressed in lte declalon: (I) 
whether 19 of the F U IPPU" 10 the Convention and, If 
10 (2) whelber the Agreemenl between Daihaliu and Ttir­
r;t,; aaUaII .. t 9'. ""Iuinlmenl ola conaent.-to-conllmuoUon 

. el.u ••. lIece'lIi<l e.ch llau. Ia on. of law L~ur revIew I. de 
novo. a .. Rmn/o u. Dalton, 8 r.3d llw, 1106 (,lU. (''Ir. 
1998), p./i/lo1O frr em. jIlod, (Nov. Z4, 1993) (No. 93-881). 

W. beU ... III. unneceaoary 10 decide whether I U "I'· 
pUeo 10 Ibe ConvenUon. Bocaulo we aa-ree with Ibo die· 
trict court'. condualon thai the arbitration cllu" In lhe 
~ .. menl between th. Iwo parUea coneUtulea a I U con· 
.enl·lo·confirmation clau .. , detenn1nln, whother 19 .po 
pU .. to the ConvenUon would nol a1ler the ultimate 

, dlopo.ltion of Ihl ...... Tbll8, we reaervo lb. quesUon of 
whether tho eonvention conllieta wlth 19 until a tim. 
when II mUll he .na,:"er.d.~ 

• W. noLI for tmphul, \hat WI naith ... I'pprove nor dlaapprove 
of the diotrlcl collrt', deWTnlaation that t. appU., 10 tha Con· 
,"nlloo. W .... dude .011 tha~ In II&hI or .... d,l4nnInoUo. that a ....... ~ .. - __ ) 
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[ 5] \ Tu comply with 19'. c:onaent,to-<:OOlirmatlon requirement. 
the Agreement mu.t momori.lI .. that tho partl .. "ha •• 
agreed th.t a judgment of the courl 8hall be enlered upon 
th. award." 8 U.S.C. 19. Dalhauu 8ubmlu, and the di.· 
triet. hold. lhal the "lInIIly aellled" language In the Agree­
ment'. arbitration d.uae Impliel tlult the putlea contem· 
plated JudicloJ conllrmatlon Ol an arbitral award. TerraJn. 
on the other hand, .ubmlll that 8uch /\nallty language 
alone Ia lneulficient to oonaUtulo a conaent...w.oonllrmation 
da_. Both argue that the c.ueI .... IUPPOJU their rupee-

_ live poalUOn •. ..J 
167 l we begin with our provioUi decilion In Mil .... "". 7Ypo­
L: graphic<il. '1118 contract at ilIaue In that caaa provided that 

any arbitration dedaion "shali be /\nal and bindlni upon 
both putlea." MillUO,,", ~/t4l. 639 F.2d It 889. 
Tile ""urt held that the IInllIty Iinguagu In the contract 
"wae aull1cient to Imjlly conaenl to the entry of judgment 
On '1\ arbitration award under 19." Id. al 889·00. 

Torraln .uggeate tb.t. by relying on th. IInallty Ian· 
guage of the contract alon •• Ma_k .. 7)pograph/ca1 
ventured beyolld tho holdlnge of tho ..... upon which It 
retied and thereto", II not a falthtullnterpretaUon of the 
oonaenl·to-confinnaUon requirement of I 9. An examina· 
tlon of the principal Clllel relied upon by the Mil"",,,", 
7)pograpAital oourl doe. indlcale thlt they dld not find 

• .... liII.N 
the A(roemant botw ... tho pull .. .. \Wi .. '8. any dod .... """. 
",min, wIlothu I' 'pplleo to tho .... ,ontioo would ha .. DO "'"'" 
irl( on tbo dlopoaIUon of thlI cuo: III. aoolJeo to tho Conyon· 
tlon, the AttMrnut "we. lWhauu and'renain tuum, it.; U 
18 00., not apply, .0 conaent-&o-conftnnaUon dauae .. needed to 
"'ntIrm tho award. S .. Audi NSC A .... tho,.. Ak .......... IIoCW •. o..n ... MoI<>n, 1 .... (18 r. Bopp. ill. 1186 (itO. lIIdI. 1W1l) 
(.t.atltlr thot ....... ''tho arbitnUo. _ Ia quatloo dooo nwr 
It .. t ....... t to tho j~1 DO Il1o ubllnl aword by Il1o parlIoo. 
tho court need aoI roaCh tho 100 .. I . .. wholhor tho pNYIaIcna 
of tho Con"nU ...... cia 'WI1 willa tho II oo_t to Jvdploat 
Hq\IlrcDont''). 

• 
10 No. 92-2478 

It necouary to ground their holdlnge III U,O lInaUty Ian· 
guage alone. Rather, tho.,. caaea looked noL only to the 
IinaUty language but to other facton that oupported the 
conciUlion that Ihe partl .. IntAlndod to .eek r.deral con· 
lInnation of the arbltraUon award, .uch u p .... v;ou. In· 
vocaUona of fodaraJ court Juriadlction. IIill putlclpation In 

r l...l the arbitration. or agree upon arbitration rule • . ) 

~ 1 J r For Inslanco. In lIS Slavbarg v. Nolional Motal Con· 
~ v...ur •• 1M., 600 F.2d 424. 42li (2d CIr. 107.). the court 

found an Impllcit cona.n~to·conlirmation agreement. The 
"¥!",,menL between the putlea oonta1nod a daua. pro· 
vIding lhat the declslona of the arbltraton "shall be firial." 
AcoordJn&ly. the court at.ated that '1w)ll,lover IInaI m ...... 
It at lout .xpr ..... the intent of the partl.s that the 
I •• u •• joined and raaolved In arbItration nay not be tried 
do novo In any court •• tale or fedoral." lei. It 42'1. Neyer· 
thel ... , tho lIS Sia.b"'ll court nprl .. ly noted that. In 
addiUon to tho finality IUlj!UAII It could rely upon the 

f,artiea' willIul participaUon In the arbitration and their 
nyocatlon of federal Jurladletlon to appoint an arbitrator 

and to yacate or mod1ty the award. lei. at 42'1.' Similar· 
ly, the .,....ment In another a....nd CircuIt ..... , KoIlltn 
v. Diolricl 1111. Nalional Chion of Horpilal Co .. Em­
f,lov ... , 674 F.2d 728 (2<1 Cit. 1918), provided that the 
'awlrd of an arbitrator hereuuder e1lail be filial. collclu· 

e1ve and blndlng." lei. at 724 n.8. in Ught of thIa langulee 
and tho fact that both putle. hid "participated fully In ti,. arbitration proc:ou Detore the AmericaD Arbitration 

• So. 0100 BoolA • . 11 ..... l'l<blioAi.,. I ..... 801 F.2<I U26, 830 
n Ith Cir. 1lIII0) (holdln¥ thot lIDallty Iincu ... In Ih. potll .. ' ar· 
bilraUon dou .. and the reoIolina pi.rty'. 1110 partlcipaUoQ In the 
... bllnUon p ....... 10 auIlIdtnt 14 011." J_did .. conllnnaUon of 
aword); P"''''Wh ..... Ii.,', Corp .•. I.llp /U"","" IUcovtry 
Agm<1f, 110 F. SuW. 464, 4eCH1 (Il .O.N.Y. 11189) (holdlrw th.t 
1In0001y ~ and tho .. olotIq put1'o lnyoealJon of f.d.ra1 Ju· 
rlaelleU •• conotltutod bnI'U~. ~ .... t to confinnaUonk Au4i 
NSU A ... tho ... AkIUIof ... 1IHAq/t, 418 1". BUW. 182, N6 (11.0. 
)u<b. 1.76) (oomo~ 
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~aUon," the c:ourl held thai the pard .. had "lmplicll. 
Iy ll&1'ee{d]lhat federal co\llt InlervenUon may be oourhl 
10 compel compliance." Ill. al 726. The &rood Clrruit 
cases, then, do no Ie th.1 tbelr holdlnp can find aurport 
nol only In the languago ot the ... bltraUon clau .. , bu aIao 
in tI,o' 111r1'0undlnr circwnat.ancea Ulllevldenccd the partJea' 
Intent to oubmlt Ut. Ilbitratlon aWll"d for conllnnaUon In 
the (ederal court. We do not read lhooe c:aeea. however, as 
holrling that .uch ""rroboraLivo evidence was • noceeeary 
component to a determination thai the parUe. intended ~ 

• to be bound by the judrrnant ot tho federal c:ourl.' ~ 

L: fJ I In any evenl ... en It w. w.ra Inclined to Umil our ear· 
I Uer holdlrur In Mlhuaw. •• TvPogrGphwl. and """ are not 

eo inclined; thla CII8iI hardly p" .. nll an appropriate oc· 
caolon (or U8 to do 10. TI,. AgrMlll.nt between Dalhal.ou 
and T.tTain ""ntalno both finality lanauaae and corrobo­
raling evldOl1co. 10m. o( It Intemal to tha ."...mont. In· 
dicallng that bolh parU .. contemplated judicial conflrma· 
lion o( any Ilbltral award . ........ bove already noted. the 
Agreement'. Ilbltralion .Iauee .tate, that anl dillputo 
which cannot b. a.tlled amicably "ahaU b. tlnally aelUed 
by arbltraUon." Notably. the ubllr.Uon ocreement alau 
eunlalhl a choice of forum clauae. It upreeely provldo. 
that. It tho derendant In any auclt dlepute "I. tho DIS­
TRIBU'roR and/or IMPORTER. the arbitration ahaU take 
place at the American Arltltration AaaociaU ... In New York 

, We. are aW&R that, in SC4vborg, Judp Oak .. , writina' tor the 
court, uplidUy mend the quutJon 01 whelhll' 0.. TanpICe 
01 tho """Ind. ltoodln, aJoa" WII au!Idoot 10 confer Juriadl.· 
lion on th. cottrt \II .. actloD 10 ~ IlItllnUon undor • u.ac. 
'4. W. do nolo Ihal. lator \II tbl op(nlon. Lbo .....n Iot:IIaed on 
tho Ian"",. 01 Lbo coolncl and .. 10<1: 

Whltev ... "Anal" meant, tt. at I.aat .~ .. tbt Iotent of 
Ih, parli .. thai tlt .... JobMd IItd reiol"d In tilt IlItltr.· 
UGIl mey DOt be tri~ de novo in My court, .tat.t or tedcrW. 

Slav6ora. 600 r .2d II 4J'I. It Iatu rot",..! 10 th. IWTOWldInc 
clr ..... tan ..... nmorm, II\)' doubl Utal NIUlned .. 10 Lbo tA­
Ionl 01 tho parIlaa. III. 

• 
12 No. 02·2478 

In &c<Onlance with the ruI .. o( procedure of aald Aaeocl.· 
Uon. by wldch .och party hereto Ih.n b. bound." Thl. 
eourt mad. cI .... In CommonlHal/h Ediaon w. Gulf au 
Corp .• 641 F.2d 1268. 1278 ('lth Cir. 1976). that IUclt I",,· 
guage plainly Indlcal .. tho partl .. • Intent to have any Ir· 
bltral award conllnned. and Torraln eonced.1 •• much.' 
Tounin dIacounl.o thla ovldenco. howeve •• becauae the or· 
bllrtUoo proceedln, alleeue took place at tbe JCll pur· 
.uant to the remunder n( tho cltolce of rorum elauae In 
tho AaTeomenL 'l'hlf'1frreement', arbltr.Uon claua.·a!Jo-
provide.: I I I ./ 

Jr tb. defendant In IUclt d1apute ••. ia the MAN· 
UFACTURER andlor EXPOItTER. Ut. arblLntlon 
shall take place at tho ~op""'ComD1e!dal Arbitration 
A.uocla&n In Ouka In accordance with the COwn .... 
cia! Arlt!lrtUon Rul .. of tho aeid AaoociaUon. by whiclt 
~h-flUly horeto· ab~ be-boIInd ... 

Unliko tho AAA rules I Terraln atate •• the JCAA rule. 
do nol exprelily prov do (or conllnnatlon.· -1 

• The t.rbU.nUon ~lQlIlt in CotnnwnwGlrA EdUon alated O'IL 
IlItltratlon prooeetllnp would ho cond_d under the rul .. 0/ U .. 
Amerbo ArbltraUon Aaaodallon (lito "AU" . AAA Rul, 46(. ) 
.. , Judicial coofinnaUon provided: "Partl .. 10 Ut ... Rul .. Iha» b, 
deemed lo have coDaent.ed that jud(ment upon 0., arbltntJon 
award m,y ~ entered In ao,y Fed,ral or Stat. Court havlnc Ju· 
riadictlon Ibu.of." Com ....... _ Ed;""', 641 ,.211 111Z78. 0.· 
CIoUH th, part181 'areed to abide by A.AA rultl, the court ht ld 
that they w.re ·'deemed to ba .... COUMn\4d to en~ olluda-amml 
On "'Y IlItltntioo , .. ard, .. roqulred by t U.s.C. te. · liLL'" 
at .. Rai ........ •. Nolionol H ..... I ... Co .• IH( F.2d 1UO, I .... U 
(4Ut Cir. 1891) "'tau.. that • .... aort 10 A.AA arbtlra\lon will b, 
dHnted boUt blodlna In4 I.lijocllo entry 01 $6111 unl, .. Ut, 
putlea nprualy It/pulala 10 Lbo cootrary' . A ..... • . Un!· 
......, W""""', 1ft<.. «a F. Buw. lIZ, 114 e..D.N. . 1m) (Ilatlnc 
thai Lbo hotd1n& 01 Coo,....,...,..,lA Bd" ... la " ..... d_Iy thO 
law'? 
, Allhourlt Ut, JCll rullI do not aap .... 11 provld, tor JudkW 
conflnnatlOn 01 .. IlItltrtl awanl, Ilalhauu ....... Uy (>01010 oul 
that Tornlo _ \at byporbolo .. atallnr lbal "lito JOAA rulao 

cr...- --... .. I0I\0 ........ ) 
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(1 ' ,-
J \ We cannot a"'.pt TemUn'o IIJIUment. Th. lan",o,. In 

the arlJitraUon clauae U1d the partJea' conduct, when u · 
..... d in Ita wtalily. rook. cI ... that the parti .. eontem· 
plated Judicial oonlinnatJon 01 an ubltnJ oward regardl ... 
which party ch ... th. fonun. TerraIn'o .Iew that thls pro­
vlalon demonstrates that the partl .. Intended that lOme, 
bul nol all, arbitral awarda to be .ubjaet to Judicial con· 
finnation II highly improbable. Inde.a. Terrain orten no 
plauaible rationale for why the partie" would have aereed 
to Bu.h an WI ... n approach to diJpute r.lOluUon. Ther. 
I. almply no indleaUon. a1ther In tertlll of • borpln or 
otherwtoe. that It WII th. partl .. • Intention to have an 
award confirmed If the dlatrlbutor or th. bnporter WII 
the defendant. but not If the lIW\u6octw-er or the exporter 
w .. the delendant. Moreo:~j\llt II there Ia DO evldenc:e 
that the partlea Intended a diaparlty In each puty'. 
ability to c:onIIrm an arbltnJ award thare I, no indica· 
Uon thaI tho porti .. contemplated re~ upon the rulea 
of .... ""JIIIIUon and enforeemenl of forelp judgmenta .n· 
forelng an award. Terraln auuuta that Dalhatau·. only 
reooune oonolata of aeeldng • Japane .. judgment and then 
enforeins II und ... tho Amertean .... ognlUon and enforoo' 
mont of (orelan COWl\ry judgment ruJeaj ,",,, •• er. Tunin 
nile,. no bula for ooneluding thaI "Uell a proc ... would 
lead to a rNull olber than th, ana reached by the di.trict 

/. ... court through the enforcemenl of tbo arbltraUon award.j 
\ \0) MorlOver. we note thaI Terrain'" own condu.1 of Ihla 
t; IiUgalion r.no.la that II recoJlllhod that any arbltraUon 

? 
JO 

.~ 

i 

i 
~ 
til 

award waa aubje.t to JudicioJ onforcement. For In.tan •• , 
aft.r TunIn·. alate .oourt .. Uon waa r.movad w fedaral 
diJtrl.t court, Dalhatau and the llItaul enUUe. moved to 
comp.1 arbltraUon plU'luanl to the Agreemln\. Terrain 

• oominKtd 
do not at .U aDow lor tonIlnnaUon 01 an award." .A.ppeJlanl'. Br. 
.t a. s.. TaNG Dol. Jo,..... In I IntomaUonol H .. _1< on eo .. · 
mudd ArbiinUoa U.U (AlbIn Ian VUI nln »tr., Id., laM • 
Ho •. 11Nl6 8~.1 (diocuIIInI "'01<_1 of arbllnl .w'" IUlder 
tba J'fOII Coda 01 ad "-~ 

• 
14 No. 92 24'111 

oppoeed the moUon to compel. Ito primary poslUon waa 
thit COIlImllment of th. dloputo to arbltraUollln allY rurum 
waa not required by th. contract. Ito alternate po.IUolI 
waa that. if arbltr.tkm were required, arbitration beCore 
the ,feAA .... u improper and that, If any arbitration w.re 
to b. orderad. It ought to he io N.w York. Any arbltra­
Uon In Naw York .... ould hAYe beon .ondu.ted Mdtr tho 
nlles or the AAA. Ae the AAA ruJ .. and th. caoeIew Indi· 
cote, any resulUng arbitral awud would hav. been subjoct 
to judidal oonftnnation. In abort, Tunin. whil. preforr1njr 
no arbltraUon al all prelured to have any arbltraUon pro· 
... edlng that would lake piece be held In New York at 
the AA.A.. .. The diJtriet court reJe.ted T.rraIn·. poelUon, 
and ordered thaI arbltraUon pro.eed lIthe JCAA.II Al· 
though upUciUy invited to do 00 by th. diJtrlct court. 
Terrain did not IIppW tha ditmIaoaI of Ita IIWlull Rather, 

.. Cf, 1'001on Y. DilIMcI JUl. Noll U.ion 0/ Ho'1' . .t H ... ,III 
c..... Em"""' .... 674 P.ld 'I2l. '128 ('lib C1r. 1f18J rVJnd /!nolly 
"bIl. It Lo !lue thai tho Employer baa ....,.I.d Inforcom.nl 01 
Ih. Iward. It nu_dOll pulJdpolcd Mly In thl ubltraUon p .... 
ct .. W ore the AmerIc:aD ArbltnUon AItodaUoq,''). 
" Temio look lb. pooIUon thai !he H.w York utoItratora would 
be beU .. r abk lo naolve the coatl-oveny thlD the arbltnton in 
Japan. '111. dillrid court noted, bOWl1'et, that Ut, choice ot I,,,, 
daUM in th, contrac.t eNled lor .pplication of Japane.e I,,,, and 
thlt the SupnDlI Court had mad. dear that it would not Indu\a:. in 
the prelumplion that lhi Japanue ublt.ratofl wouJd nat be com­
velenl, cxm.a.ntlo~ and lmputiIlln arblt.ral1nf a claim broueht 
by • Unlt.d Btat .. dlhen. So. AW .. MMI AloC"" Corp. ' . Sol .. 
Ch'WtI .... P11fl"Ol'1lI. I ... , 471 U.B. IU, 6M U~86). Th. <Ii.hict 
court 0100 .. 1.cIod til. 1ffW1\.nl that, .... uao Mltaul. USA. W&8 
a deCendant, lb. mattu OU/Ihtlo be arbItntad In H." York. The 
court noted thal t.h1e provfaloD WII lor the prot..cUOD of WluuJ, 
USA. lAd thai Ibat camp .. y hod "" .. d tba rltrht to roly on tho 
clo .... b, JoIDInt' In 0.. mollo. I ... arbltntlon In J~ Ilono ..... 
lhe dlttritl court conUnued. Ibe prlnwl del.ndont 10 thl dJlJlull 
" .. Dalhotoll, !he <OIIIp&lIJ whldi bad ""III TunIo 00Il00 01_· ,.n ...... 
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it I<Ceptad the court'. dlnctlon that tho matter be oul>-
e' " mUted to arbitration In Japan." ..J 

l 117 r In Ihort, Valhotsu and Terrain "reed that any given 
J dlaput. thot arOle between them would b. "lInaIly .0tUed" 

by arbitration. Under our precedent W. Ian ....... Ia lut· 

., , 

fielent to IlUaty the oon .. nl-\o·",;;&';;;.lIoo .laUlI of 18 
(aaawnln, G'l7"mdo that it fa applkablo In I .... under 
tho Connnllon). TernJn aI ...... aware thet an Iward 
could be aubject tG the ruIea of the AAA. Indeed, Ter· 
rain It.aelt had taken thl paaltJon that the dilpute al Ia· 
aue lhauld hi •• bean lubmltted to tho AAA and Ihould 
havI be.n suhjoct to AAA ndu rather than ,ubmltt.d 
to the Jlpane .. arbltraUon tribunal. Under lb ... circlllll­
atancaa, we mual conclude thel \he ~ ol the Agree­
mant and tho OOJU!uct or thl pattie. -•• ldenceo tho p .... 
Uea' Int.nt thet any .. bltral ..... d ba .ubj.c& to Judicial 
conflrmltlo~ 

.. Cf. PolIJI Au.c .. l .... • . u..lvmol Wooln •• 1 ..... 44t P . Supp. 
212 (/I.D.N.Y. 1i'18). In PoIooI A.~. tho .... H .... t boL ..... 
Ih. portI .. contalnod tho 1,1Iowi", arI>I .... llon .Ia ... : 

Iul, wnLro,on, .... Ial", In &11)' ,,100 orIabll!ltom or rtl.tbll! 
to thlI CODlnct or ~ modtf~UoD ~. or t.o thl mll'Cban· 
dloo covutd Ihor.by ...... 1 be .ubmiLted \0 and d.tonn1nad 
b, ubilnoU ... 10 tho elly of N." Y,..tc. Blala of N." Yorll, 
In accordanCi with lbt Iawa 01 the Stat.. of Wew York ano 
th. "" .. Ibon .blaln .... 0/ lb. Amarlcon ArbltraUon Aaeoda· 
lion or the K~ AtUuatmlll\ Bureau or tht Doth , 0 ..... 
monl Trod .. , .. lb. port, ftnl Nlerr\ojJ th ..... 11er to arl>1· 
.... tIon ..... 1 tleeL' 

ld. at 214. Aa In tho "" bolo,. .',.Ih .... I,UD, p"'J' In p.u.V 
A .. odGta lubmlttccl thlt, weaule UUh Wat no upre .. 19 con· 
aenl·to-eon4madon cia ..... tho """" could n~ "'nIInn 11>. arlIltnl 
award at iuu,. How.ver, on the bull of thIa COW't', rulln, in 
C .............. U4 &oli«no. lhe dIoIrlcl court ~dd that tho ",","""I 
\0 abld. by AAA "" .. oIIectlvtl, CONtIIula4 • '8 _t·to-
conlinnaUon cia .... Tba cowt .ppltlDIIJ Iouad no Impon In tho 
'act \Nt, be ...... th. arl>11saIIon cIa_ proridod a oholco cl .... 
bltrai 10""'" tho orbllraUoo n"d not --u" he .. endod up 
ouiIJoct \0 AAA Nioa. 

:1 

• 
18 

rCmtWOIl 

For ~.:r.;1aao ......... tI!J J_d&mlnt 0' thl d!4\rlct 
colil}"l aM.r 

AFPIIUIED. 

A tNlCopY' 
TOItAI: 

J , T~? 

Clnk III 1M UnUot;l SI4Ue Court of 
A""..." fur 1M So1I...tII ClTcuit 
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deter future violations. We hold, therefore, 
that the exclusionary rule does not apply, in 
thia case, The decision of the' Tax Court ill 
affirmed. 

judgment affirmed. , . 

DAIHATSU MOTOR CO~ LTD~ 
Plaintiff-Appellee, 

v. 

TERRAIN VEmCLEs, INC~ 
Defendant-Appellant. 

No. 92-2473-

United States Court of App<!'aIs.:. 
Seventh Circuit. · 

. .. 
Argued MBrch 2, 1993 • . . . : d.; 
Decided Dec. 17, 19930 ". :~; .. : 

Rehearing Denied Jan. 12, 1994: ' .:'. 
- ..... -

Japane.e manufacturer brought- 'adion 
against distributor for judicial. confirmation 
of Japanese arbitration award. ThftcUnited 
States District Court for the NorthenL Dis­
trict. of.Dlinoill, William T. Hart,.. J: • .. con­
firmed. award. Distributor appealed.:: The 
Court of.Appeals,. Ripple, Circuit Judg'l!\. held 
that agreement. betweea distributor and. Jap­
anese manufacturer that disputes; would: be 
"lInally settled by arbitration" W1IS" consent. to 
jndicial confirmation of arbitration award.. 

.. Affirmed. .:... .. ~ ~" . 
",:-. "'-

~'.. . 
Arbitration e:>72.1 

:~ ." Agreement between distributoz"arid'.T~p­
'anes", manufacturer that disputes··wiJOJif" Ee 
::'fihalIY' settled' by arbitration""ivw'CODSentto 
"juilicial confumation of arbitratioD'-"i.am 6y 
'.Tapan · Commerci8J Arbitration':'~on 
' (JCAA), even though JCAA rul"': 'ilier-not 
-expressly provide· for . co~':' 9 
-U,S:CA § 9. ~,.~. ::=-3 - iU7.=!tt;: :lQll 

Thomas Campbell (argued), Deborab-' if .. 
Bornstein. Timothy G. MoDermott, Gardner, 
Carton & Douglaa, Chicago, IL, Claudia' "A. 
Carver, John H. Brinsley, Paul. HastIhg., 
J anofsky & Walker, Los Angeles, CAo' Ira 
Frazer, Dailiatsu America, Los Alamitos, CA, 
for plaintiff-appeilee. ' 

Theodore A. Shapero, James A. Flesch 
(argued), Bruce C. Nelson, Rudnick & Wolfe, 
Chicago, IL, for defendant-appeilant. .. " 

Before RIPPLE, KANNE, and ROVNER, 
Circuit Judges. 

RIPPLE, Circuit Judge. 

This ill an appeal by Terrain Vehicles, rn'e. 
("Terrain") from a judgment confirming a 
Japanese arbitral· award in favor of Dailiatsu 
Motor Co., Ltd. ("Daihatsu"). A J apariese 
arbitration tribunal ilIaued the award to Dai­
hatsu in January 1992. Daihatsu soon there­
after brought a confirmation action pursuant 
to the Convention on the Recognition imd 
Enforeement of Foreign Arbitral Awards 
(the "Convention") and itB enabling statute; 9 
U.S.C. §§ . 201~ The district court . con­
cluded that, because the two parties ' had 
agreed that any dispute was to be "fui3.uy 
settled" by arbitration, each party had c.o'n­
sented to judicial confirmation of the arbitial 
award. As a result, the district court'. en­
tered judgment for Daihatsu confirming., the 
award. For the reasons that follow, we',"af­
firm the jndgment of the district court:~ : , .. 

I 

BACKGROUND 

A. Fada " -' 

Dailia!l!u is organized under Japanese law 
and is the manufacturer of the "Hi-Jet,~ 'an 

industrial vehicle used for such purposeras 
ground transport in airportB and industrial 
piants,- baggage handling; grounds ke.pmg, 
and similar operations; Terrain ill organiZed 
under Delaware law md;' pursuant to ",'tie­
cember 1983 Distrihutorsbip Agreement (th. 
• Agreeml!lJt"), was the· exclusive' distributDr 
of the Hi-Jet for· ... MAlen-state territory,> in 
the southern part of the United States: "Tn. 
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Agreement provided for a, three-year term, 
terminating- on December 31, 1986, but ' in­
cluded renewal provillion.. On October 6, 
1986, after learning that Daihatsu did not 
intend to renew the Agreement, Terrain filed 
a fourteen-count complaint against Daihatsu 
in the Circuit Court of Cook County, illinois. 
Terrain based its complaint on breacll of 
contract and various violations of state law. 
The complaint also named Mitsui & Co., Ltd., 
a Japanese corporation that exported the Hi­
Jet from Japan to the United Statee, and 
Mitsui & Co. (USA), Inc. ("Mitsui USA"), a 
New York corporation that imported the Hi­
Jet into the United State.. Both were par­
ties to the Agreement, as was another party 
the complaint named, Daihatsu America, 
Inc., Daihatsu's Ameri""" subsidiary. 

On November 7, Daihatsu removed Ter­
rain's lawsuit on diversity grounds to the 
United States District. Court for the North­
ern District of illinois. The defendants then 
moved the district court to dismiss Terrain's 
complaint and to compel arbitration pursuant 
to Section 14(f) of the Agreement. Section 
14(f) provides as follows: 

Arlritrotian 
Any dispute, controversy or difference 
whicb may arise among the parties hereto, 
out of or in relation to or- in connection 
with this Agreement or for the breacll 
thereof whicb cannot be· settled amicably 
shall be jinaJly .ottkd I>y Brl>itmtimL If 
the defendant in sucb dispute, controveroy 
or difference is the DISTRffiUTOR aruVor 
IMPORTER, the arbitration sball take 
place at the Ameri""" Arbitration Aaaocia­
tion in New York in accordance with the 
rul .. of procedure of the said Associallon, 
by whim eacll party hereto sball be bound. 

t~ For i.ostanec. the pa.nc1 stated: 
(W)e find. that 011 the part of [Terrain] there 
existed a breach of an obligation to perform 
the IDiDimum purchase requirements for the 
Vebicl.es. a failure to expand the dealer. net­
work. and low sales ach.icvcm.ents with respect 
to the Vehicles. In this case, th~fore. if 
[Oailwsu] bad not decided to terminate or not 
to renew the Ap-eemeat. [Daihauu]. as L result 
of tIu: srant to cremin] of an eaclusive distrib­
utonhip nih' with rospea to the veliicles, 
would have sustained serious disadvana.ccs in 
that it could QOt sell its own productS within 
the territory by juelf or throu&h • third ,",mb-
utor. 

If the defendant in sucb dispute, contro­
versy or difference is the MANUF AC­
TURER and/or EXPORTER, the arbitra­
tion shall take place at the Japan Commer­
cial Arbitration Association in Osaka in 
accordance with the Commercial Arbitra­
tion Rules of the said Association, by whicb 
each party hereto sball be bound [empha­
sis added]. 

On December 29, 1986, the district court 
dismissed Terrain's complaint and ordered 
the parties to arbitrate their disputes at the 
Japan Commercial A.ri:litration Association 
(the "JCAA"). Terrain had 0PP08ed the ml>­
lion to compel. It maintained that, because 
Terrain named the importer, Mitsui USA, as 
a defendant in the complaint, the arbitration 
should have taken place in Now York. not in 
Japan. Nonetheless, without taking an ap­
peal from the judgment of the district court, 
Terrain submitted, in accordance with the 
district court's judgment, a May 28, 1987 
letter to the JCAA requesting that it com­
mence an arbitralion proceeding between 
Terrain and Daihatsu. 

The' arbitration proceeded in Osaka, Japan 
over the (ollowing four and one-half years. 
Terrain sought damagee of $7,636,028 for 
claims that had been the basis of Terrain'. 
original lawsuit , in Dlinois state court. On 
January 23, 1992, the dlree-perBOn arbitra­
lion panel issued its written decision. - The 
panel concluded that Daihatsu's retu.uI to 
renew the Agreement was based on reason­
able cause 1 and therefore dismissed all ot 
Terrain's claims against Daihatsu.' The 
JCAA then deposited the .wan! with the 
Osaka district court, .t wbieh time the award 

Arbitration Decision ("Arb. Dee. "), 1eM Case 
No. 87-<J()1 (Jan. 23. 1992). En&lish Translation 
at In . 

1. The: ''Text of Award" stated as follows: 

1, [Terrain"l claims shall be dismisoed. with 
prejudice. 
2. Regarding the arbitntion expenses. etC •• 

the arbitration fees ,hall be borne by [Teminl. 
and the arbitration expenses and the remuner­
ation for the Arbitnton shall be divided. into 
two equal pans and borne by cremin] and 
(Daihauu] equally, _,' ,: 

Arb. Dec. at 4. . .. '~ :-..:' 

 
United States 
Page 10 of 16

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



198 13 FEDERAL ;REPORTER, 3d SERIES 

took on the effect of a final and binding 
judgment between the parties.l ' 0 " 

B. Statutary Schems 

At the outset, we set forth the relevant 
statutory scheme. As its title indicates, the 
Convention was implemented to promote ' the 
reeognition of foreign arbitral awards 
througbout the world Cllmmunity. Article 
II(1) of the Convention provides that 

[elach Contracting State shall reeognize an 
agreement in writing under which the par­
ties undertake to submit to arbitration all 
or any differences vnrich have arisen or 
vnrich may arise between them in respect 
of a defined legal relationship. 

In ScMrlc v. AlbeTto-Culver Co., 417 ' U.S. 
506, 94 S.Ct 2449, 41 L.Ed.2d 270 (1974), the 
Supreme Court elaborated on the purpose of 
this Convention: 

The goal of the Convention, and the princi­
ple purpose underlying American adoption 
and implementation of it, was to enCllurage 
the reCllgnition and enforcement of ' Cllm­
mercial arbitration agreements in interna­
tional Cllntracts and to unify the staridillifs 
by vnrich agreements to arbitrate are ' ob­
served and arbitral awards are enforced in 
signatory Clluntlies. 

Id. at 520 n. 15, 94 S.Cl at 2457 lL 15 
(citations omitted). To further this goal;. the 
United States incorporated the Convention 
into Chapter 2 ot Title 9, vnrich also containe 
the Convention's enabling- statute, 9 U.aC. 
§ 201~_ ",~ . 

Section 207 of the enabling statute states 
that - , ' 

[wJithin three years after'an arbitral a~ 
Calling under the Convention is made, any 
party to the arbitration may apply to: any 
Cllurt having jurisdiction under this chap­
ter for an orner confirming the award 
,against any other party to the arbi~o~ 

Thus, § 207 provides tor seemingly broad 
application of the Convention. However, 

- " .. 
3': In the interim between the cli5trlct co~'i dJ.s.. 

missal of Terrain's original complaint in Dei:ezn... 
, ber 1986 and the JCAA's entry of the arbitrimou 
". award in January 1992. Terrain &rought a"l epa­

rate action in California sute court &Jainst.:Dai­
hauu America.. Inc., Daihatsu"', wholly~~ 
subsidiary. and two of its officers. Like TerraJh', 

§ 208 addresse& I'I!Siduai application of Chap­
ter 1 of Title 9: "Chapter I applies to actions 
and proceedings brougbt under this chapter 
to the extent that, that chapter is , not in 
conflict with this chapter or the Convention 
as ratified by the United States." Chapter I 
is the Federal Arbitration Act (the "FAA"). 
Thus, all provisione of the. FAA. 9 U.s.C'. 
§§ 1-16, apply to the Convention unless they 
conflict with the Convention or with its en, 
abling statnte. 

Section 9 of the FAA Cllntains two features 
that are argnably in Cllnflict with § 207: It 
contains a "Cllnsent-to-eonfirmation clause" 
requirement and a one-year confirmation pe­
Iiod. The text of § 9 provides in relevant 
part: 

If the parties in their agreement have 
agreed that a jtldgment of the court .hall 
be entered upon the award made purswmt 
to the arbitration, and shall specity the 
court; then at any time within one year 
after the award is made any party to the 
arbitration may apply to the court so speci, 

. fied for an orner confirming the awanL . . . 

~ U.S.C. § 9. Against this background, we 
now turn to an examination of the proceed-
ings in the distlict court. . , . 

C. Di3trid Court Procud.i1l9' , 

On M2l'dI ~ 1992, DaihaQu tiled an action 
in the district court. It sought confirmation 
of the JCAN" arbitral award. In seeking 
this contirmation, DaihaQu relied ' upon ArtI­
cle III of the Convention, which- calls, on each 
signatory country to reeognize ' arbitral 
awards of other signatory nations as binding 
and enforceable. The distlict court had 'jur­
isdiction pan!U&l1t to § 203 of the Conven­
tion's enabling statute, 9 U.S.C. §§ 201~, 
vnrich, along with § 207, vests distlict courts 
with the authority to confirm foreign arbitral 
awards. ' 

Terrain moved for judgment in ito favOr on 
the pleadings. It .. ked the court to deny 
confirmation beeanse the Agreement: be-

." _.. .... . • •. • ~- .' . _. ,. ~ I -

'" oriibW complaint 61ed in lOinois. the complaint 
' in' the CaIilomia action was based on the nacre-. 

.. newaI of !be AJreemem. The state court'stayed 
the- action: pendina the arbitration: following the 
JCA.A award and the distria court's confirmation 
of thiu award in ~ the state court entered 
summary judcmem in &.vor of the deferufants. 
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tween the parties did not contain a provision 
for confirming the award. Terrain essential­
ly argued that § 9 of the FAA applies to .the 
Convention because it does not conJljct with 
any provision in the Convention. As we have 
noted earlier, § 9 of the FAA states that. a 
court may confirm an arbitral award only if 
the parties in their agreement have made· it 
known that a confirmation judgment shall be 
entered upon an award (a "consent-to-eonfir­
mation clause'~. Terrain submitted that, be­
cause no consent-to-confirmation clause ex­
isted in its Agreement with Daihatsu, the 
district court sbould not confirm the arbitral 
award. Thus, the issue before the district 
court was whether 9 U.S.C. § 207, with its 
broad confirmation language and three-year 
confirmation period, conJljcted with § 9 with 
its consent-to-eonfirmation clause require­
ment and one-year confirmation period. 

The district court concluded that §. 9 ap­
plied, at least in part, to the Convention. 
Although the district court conceded that the 
respective time limit periods of each section 
were in conJljct, it nevertheless concluded 
that § 9's consent-to-eonfirmation clause· re­
quirement did not. conJljct with § 207. The 
district court recognized that, by includiilg 
this consent-to-eonfirm feature, § 9 provides 
an additional limitation that § 207 doe. not 
expressly incorporate. However, the cOurt 
reasoned that § 9's requlrement is necesaary 
to prevent parties to nonbinding arbitration 
clause agreements tram seeking confirmation 
of an arbitral award under the Convention.' 
It therefore concluded that § 9's consent-to­
confirmation clause requlrement applies_ to 
the Convention. 

The district court then turned to whether 
the § 9 requirement it found to apply to the 
Convention was satisfied in the Agreement 
between Daihatsu and Terrain; The distilct 
court noted that this court had held that- § 9 
can be satisfied even if an agreement does 
not contain expre.. consent-to-eonfirmation 

4.. Daihauu, which aqued that § 9 does not apply 
to the ConventiOD .. submitted.. that the Coavcmion 
already prot<eted pani .. to nonbindini ubitia. 
tion ..,-eem<\lts. Article V(I Xc) of the Conven· 
tion e:xpresal,. provides that 3 1 party oppming 
recoprition and enforcement of an awa.rd:. may 
raise the nonbinding: nature of the award as a 

language, Specifically, the district court 
pointed out that, in Milwauku Typogmph.i­
cal Union No. f3 v. New8."o:pers, Inc., 639 
F.2d 386, 389 (7th Cir.), ctrl. rJ,enWJ., 454 U.s. 
838, 102 S.Cl 144. 70 L.Ed.2d 119 (1981), this 
court held that an agreement providing that 
the arbitration "shall be final and binding 
upon both parties" satisfied the consent-to­
confirmation requirement of § 9. The dis­
trict court therefore concluded that the lan­
guage of the arbitration clause in the Agree­
ment between Daihatsu and Terrain, which 
stated that any dispuu. "shall be finally set­
tled by arbitration," also satisfied § 9's con­
sent-to-eonfirmation clause requlremenl 
Thus. because the parties intended confirma­
tion of any arbitral award, the colll"t entered 
judgment in favor of Daihatsu confirming the 
JCAA's award. 

II 

ANALYSIS 

We are asked to review the district court's 
rulings with respect to both of the issues 
addressed in ita decision: (1) whether § 9 of 
the FAA applies to the Convention and, if so, 
(2) whether the Agreement between Daihat­
su and Terrain satiafies.§ 9's requirement. of 
a consent-to-eonfirmation clause. Because 
each issue is one of law, our review is de 
novo. Se. RenniIJ 11. DaUon, 3 F.3d 1100, 
1106' (7th Cir.l993), petition frr em' fikd, 
(Nov. 24, 1993) (No. 93-831). 

We believe it is unnecessary to decide 
whether § 9 applies to the Conveotion. Be­
cause we agree with the district court's con­
clusion that the arbitration clause in the 
Agreement between the two parties consti­
tuu.s a § 9 consent-to-confirmation clause. 
determining whether § 9 applies to the Con­
vention would not alter the ultimate disposi­
tion of this case. Thus, we reserve the ques­
tion of whether. the convention con1licta· with 
§ 9 until a time when it most be answered.' 

defense in any-proceedinr a.risin.& under the Con. 
'ventiorr. . 

5. We note for em.pb::asia' that we neither approve 
nor disapprove of the district coun's determi.na­

. tion that § ~- applies to the ColIVcntion.. · We 
conclude only that. in light of our determination 
that the Agreement bctween.the parties .&atis6es 
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To comply with § 9's consent-to-con1irma­
tion l'I!quirement, the Agreement must. me­
morialize thst the parties "have agreed that a 
judgment of the court shall be entel'l!d upon 
the award." 9 U.S.C. § 9. Daihatsu suho 
mit3, and the district held, thst the "!inally 
settled" language in the Agreement's arbitra­
tion clause implies that the parties contem­
plarro judicial con1irmation of an arbitral 
award. Terrain, on the other hand, submits 
that such finality language alone is, insuffi­
cient to constitute a consent-to-con1irmation 
clause. Both argue that the caselaw sup-
ports their respective positions. . .'. , 

We begin with our pl'I!vious decision; in 
Milwauku T'lf{XJgTaphicaJ. The contract- at 
issae in that case provided thst any arbitra­
tion decision "shall be final and binding upon 
both parties." Milwauku T'lf{XJgTaphV:al, 
639 F .2d at 389. The court held that the 
finality language in the contract "was suf!i­
cient to imply consent to the entry of judg­
ment on an arbitration award under § 9." 
I d. at 389-90. 

Terrain suggests that, by relying Olr, the 
finality language of the contract· alone, Mil­
wrwJcu T'lf{XJgTaphiml ventured beyond the 
holdinge of the cases upon which it relied and 
theretOl'l! is not a faithful interpl'l!tation of 
the consent-to-con1irmation requirement of 
§ 9. An examination of the principal caaes 
relied upon by the Milwauku T'lf{XJgTaphiml 
coart does indicate thst they did not find- it 
necessary to ground their holdinge in~ the 
finality language alone. Rather, those cases 
looked not only to the finality language but 
to other factors thst supported the conclu'sion 
that the parties intended to seek federal 
confirmation of the arbitration award. ' such 
as pl'I!vious invocations of federal court juris-

~ .. 
§ 9. any decision concerning whether § 9'appUes 
to the convention would have no beari.n&: on. the 
cD::sposition of this case: if § 9 applies to the 
CoJlVention. the Agreement berween Oaihatsu 
aDd Terrain fulfills it; · if § 9 does no< apptr.:DO 
consent·to-Confumation clause is needed. to con· 
firm the award~ Su Audi NSU AUlO Uniim.Alc· 
riczge.sellschaft v. Overseas Motors. Inc.. 418 
F.Supp. 982. 985 (l!.D.Mich.1976) (s~Dn&. that 
because "the arbitration clause in question. does 
manifest consent to the judgment on the arbitral 

. award by the parties. the court. need·, nat lreach 
tIu: wue( J .. . whether the' provisions .<>t.the 
Convention .,. do away with the § 9 CODSCDl to 

. judpem requirement'). .. . . " ,~": 

diction, full participation in the arbitration.. or 
agl'I!ed upon arbitration rnIeL ...... 

For' instance, in liS SflLvbory v. NatUmaJ. 
Metal CcmverUn. Inc., 500 F 2d 424, 425 (2d 
Cir.1974), the coart found an implicit con­
sent-to-confirmation agl'I!ement. The agree­
ment between the parties contained a clause 
providing that the decisions of the arbitrators 
"shall be final." Accordingly, the court stat­
ed that "[w]hatever final means, it at least 
expl'l!sses the intent of the parties that the 
issues joined and l'I!solved ill arbitration may 
not be tried de novo in any court, atate or 
federal" Id. at 427. Nevertheless, the lIS 
Stavbary court expressly noted that, in addi­
tion to the finality language. it could l'I!ly 
upon the parties' willful participation in the 
arbitration and their invocation of federal 
jurisdiction to appoint an arbitrator and. to 
vaA:ate or modify the zwvd. Id. at 427.' 
Similarly, the agreement in another. Second 
Circuit oase, Kallen v. I>iItMa 1119, N aiionr 
al UnUm of H08f1iJo.L C ..... Emp{qyeu. .S74 
F.2d 723 (2d. Cir.1978), provided that the 
"award of an arbitrator herennder shall be 
final, conclusive and . binding." I d. at '724; n. 
3. In light of this language and the fact..thst 
both parties had "participated fully in "the 
arbitration proc:esa before the Amencan:. Ar­
bitration Association." the coort held that the 
parties had "implicitly agree{d] that federal 
coart intervention may be sought to compel 
compliance." I d. at 72S. The Second Circuit 
cases, then, do note that their holdin~ can 
find support not only in the Iangnage o£. the 
arbitration claUlle, but also in the surr.onnd­
ing circumstances that evidenced the parties' 
intent to submit the arbitntion award for 
confirmation in the federal court, We do not 
l'I!ad those cases, however, as holding, thst 

6. Su also Booth v. H""", Publishing. Inc:. 902 
F.2d 925. 930 (I 1m Cir.I990) (holding that final· 
ity language in the panics' arbitration clauR: ind. 
the resisting party's full participation in the·ni· 
tradon.process. is sufficiem to aUow judic:iat con­
firmation of award); PDlnsylwmi4 Eng', Corp. v. 
Islip &source ~ AtmcY. 710 F.Supp. 456. 
460-0 I (l!.D.N.Y.1989) (bo/dini that finality Ian· 
guage and the resisting party's invocation: oHed­
et1l jurudiaiaa. collStilDlld. implicJl agreement 
to confirmation); Audi NSU Auto Union Ak· 
liDrg .... llse""fr. 4IS ·F.Supp. 98Z. 985 (l!·.D;M1ch. 
1976) (same). e-.,_ ' , ,- -:nn. 

f· .~ • 

I. ~ 

.~ 

, , 
'. 

., 

., 
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such corroborative evidence was a necessary 
component to a detennination that the par­
ties intended to be bound by the judgment of 
the federal court. 7 

In any event, even if we were inclined to 
limit our earlier holding in Milwaukee Typo­
{!TfJ.phicaJ, and we are not so inclined, this 
case hardly presents an appropriate occasion 
for us to do so. The Agreement between 
Daihatsu and Terrain contains both finality 
language and corroborating evidence, some 
of it internal to the agreement, indicating 
that both parties contemplated judicial con­
firmation of any arbitral award. As we have 
already noted, the Agreement's arbitration 
clause state. that any dispute which cannot 
be settled amicably ·shall be finally settled 
by arbilr.ltion. ~ Notably, the arbitration 
agreement also contains a choice of forum 
clause. It expres9ly provide. that, if the 
defendant in any such dispute "is the DIS­
TRIBUTOR andlor IMPORTER, the arbi­
lr.Ition shall take place at the American Arbi­
tration Association in New York in accor­
dance with the rules of procedure of said 
Association. by which each party hereto shail 
be boUDd.." This court made clear in Com­
mcmweaJth. Ed.isrm v. GWf Oil CIYfTJ., 541 
F.2d 1263. J.2'T3 (7th Cir.1976), that such 
language plaicly indicates the parties' intent 
to have any arbitral award conJirmed, and 
Terrain concedes as much.' Terrain dis-

7. We are aware that. in Stavborr. Judge Oakes, 
writing for the caun. explicitly reserved the ques. 
don of whether the languaa:e of the contract. 
standing alone. was sufficient to confer jurisdic­
tion on the court in an action to compel arbitra­
tion under 9 U.S.C. § 4. We do note that. later 
in the opinion. the coun focused on the lanauaae 
of the contract and stated: 

Wh..at.ever " 6nal" meam. it aL least expresses 
the intent of the parties that the issues joined 
and resolved. in the arbitration may not be 
tried de novo in any court. state or fed.cra.I. 

St""~. 500 F.2d at 427. It later refernd to 
the surrounding circumstances as removiq any 
doubt that remained as to the intent of the par­
ties. Id.. 

-
I .... the arlnuation agreement in. Com~h 

Edison swed 1hat arbi""don proceedinp would 
be conducted under the rul5 of the American 
Arbitration Association (the" UA" ). AAJr: Rule 
46(c) on judicial coolinnadon provided: "I!onies 
to these Rules shall be deemed to have consented 
that judgment upon the arbitration award may 
be en:u:red in any Federal or State Court bavina 

counts this evidence, however, because the 
arbitration proceeding at issue took place at 
the JCAA pursuant to the remainder o( the 
choice of forum clause in the Agreement. 
The Agreement's arbilr.ltion clause also pro­
vides: 

It the defendant in such dispute ... is the 
MANUFACTURER andlor EXPORTER, 
the arbitration shall take place at the Ja­
pan Commercial Arbilr.ltion Association in 
Osaka in accordance with the Commercial 
Arbitration Rules of the said Association, 
by which each party hereto shall be bound. 

Unlike the AAA rules, Terrain states, the 
JCAA rules do not expresaly provide for 
conJirmation. ' 

We cannot accept Terrain's argument. 
The language in the arbitration clause- and 
the parties' conduct, when asaesaed in its 
totality, make clear that the parties contem­
plated judicial conJirmation of an arbitral 
award regardle .. which party ch088" the (0-

rum. Terrain'. view that this provision dem­
onstrates that the parties intended that 
some, but not all, arbitral awards to be sub­
ject to judicial conJirmation is highly improb­
able. Indeed, Terrain offers no plausible 
rationale for why- the parties wuuld ' have 
agreed tn such an uneven approacll, to dis­
pute resolution. There. is simply no indica­
tion, either in terms of a bargain or other-

jurisdiction thereof." Commarrwealth Edison. 
54 I F .2d at 1273. Because the parties qreed to 
abide by AM. rules. the coun held that they were 
"deemed to have conscmcd to ent%)' of judgment 
on any arbitration award. as required by 9 U.S.C. 
§ 9:· Id.: s .. also P.tUrrwaur Y. Na:imuU Home 
Ins. Co., 944 F.2d 190, 193-94 (4th. Cir.1991) 
(stating that "reson to AAA arbitration will be 
deemed both b~ aDd subject '0 omry of 
judgment unlesa the parties expres$ly stipulate to 
the contrary'): Paley Assoc. y. Univmal Wool­
ens, I"" .• 446 F.Supp. 212, 214 (S .D.N.Y.I978) 
(statioi that the holdine of Commo. 'e1Zit1t Edi. 
SOrl is "now clearly the law"), 

9. Althoush the lCAA ruI~ do not exp..ssIy pr0-
vide' for judicial eon5rmation of aD arbitral 
award, Daihauu con=tly'poims out mat Temlin 
engages in hyperbole in stating that "tbc JCAA 
rules do not' at all allow ror confirmatioa of an 
award:· Appellant's Br. at 8. s.. Teruo Doi, 
Japan. in 2 International Handbook em Commer­
cial Arbitration 25-26 (Albert Jan Van Del! Berg. 
ed.. r 984 Ie Nov. r 986 Supp.) (disn'ss'nJ en­
Forcement of arbiaal awards under the · Iapan 
COOe of Civil Procedure). . 
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wise. that it was the parties' intention to have 
an award confirmed if the distributor or the 
impOrter was the defendant. but not if the 
manufacturer or the exporter was the defen­
dant. Moreover, just as there is no evidence 
that the parties intended such a disparity in 
each party's ability to confirm an arbitral 
award. there is no indication that the parties 
contemplated relying upon the rules of recog­
nition and enforcement of foreign judgments 
enforcing an award Terrain suggests that 
Daihaau's only recourse consists of seeking 
a Japanese judgment and then enforcing it 
under the American recognition and enforce­
ment of foreign country judgment rules; 
howlmlr, Terrain offers no basis (or conclud­
ing that such a process would lead to • result 
other than the one reached by the district 
court through the enforcement of the arbitra­
tion' award-

Moreover, we note that Terrain's own con­
duct of this litigation reflects that it recog­
nized that any arbitration award was subject 
to judicial enforcement. For inatance. Wr 
Terrain's stste court action was removed to 
federal district court, Daihatsu and the Mit­
sui entities moved to compel arbitration pur-

10. C(. K.aU.n v. District JJ99. Nal 'l Union of 
Hasp. &. HWih Can< Emp/oy«s. 574 F.2d 723. 
726 (7th Cir.1978) ("(Alnd finally, while it Is true 
that the Employer bas resisted enforcement of 
the award. it nevertheless participated fully in 
the arbitration process before the American Arbi· 
tranoo. A.ssociation")_ 

11. Tet"T'ain took the position that the New York 
arbitraIOt"I would be better able to resolve the 
conuo.usy than the arbitrators in Japan. The 
district coun noted. however. that the choice of 
law clause in the contract called for application 
of Japanese law and that the Supreme Court had 
made clear that it - would not indulge in the 
presum:ption that the Japanese arbitraton would 
not be competent, conscientious. and impartial 
in arbitrating. claim brought by • United States 
citizen. S- Mitsubishi Mown Corp. \t. Soler 
Chry$l-.Plymouzh. Inc .. 473 U.S. 614. 634. 105 
S.C" 3:346. 3357. 87 L.Ed.2d 444 (1985). The 
disttict coun also ["Cjected the argument that, 
because Mitsui. USA was a defendant. the matter 
oUght to be arbitrated in New York. The coun 
noted. tbu this provision was for the protection 
of Mitsui. USA, and that that company bad 
waived !:he nlht to rely on the clause by joining: 
in the motion for arbitration in Japan.. More­
over. the district court continued. the primary 
defendant in the dispute wu DaiIwsu. the COM­

pany wi:Dch bad given Ternin notice of nonte­
oewaL 

suant to the Agreement. Terrain opposed 
the motion to compel. Its primary position 
was that commitment of the dispute to arbi­
tration in any forum was not required by the 
contract. Its alternate position was that. if 
arbitration were required. arbitration before 
the JCAA was improper and that. if any 
arbitration were to be ordered, it ought to be 
in New York- Any arbitration in New York 
would have been conducted under the rules 
of the AAA.. As the AAA rules and the 
caselaw indicate. any resulting arbitral award 
would have been subject to judicial confinna­
tion. In short, Terrain, while preferring no 
arbitration at all, preferred to have any arbi­
tration proceecting that would take place be 
held in New York u the AAA." The district 
court rejected Terrain's position, and ordered 
that arbitration proceed at the JCAA-" Al­
though explicitly invited to do so by the 
district court, Terrain did not appeal the 
dismisaal of its law3llit. Rather. it accepted 
the court's direction tbat the matter be sut>­
mitted to arbitration in JapaIl-lZ 

In short, Daihatsn and Terrain agreed that 
any given dispute that arose between them 
would be "finally settled" by arbitration. 

12.. Cf, Paley Assoc .• IN;. v. Univ<naI Wooz..u. 
Inc .. 446 F.Supp. 212 (S.D.N.Y.1978). In Paley 
Associates. the aereemem between the parties 
contained the foUowi.rlg arbitration clause: 

Any controversy or claim in any wise arising 
from or relat:in& to this contract or any modifi­
cation thereof. or to the merchandise covered 
thereby. shall be submi~ to and determined 
by arbitration in the City of New York, State of 
New York. in accordance with the laws of the 
State of New York and the rules then obtaining 
of the American Arbitration Association or the 
Mutual Adjustment Bureau of the Cloth &< Gar­
ment Trades. as the party first re£enina: the 
matter to arbitr.ad.cm. sball elect. 

Ttl. at 214. As in the case before us, the resistin& 
party in Paky As.sociarcs submitted that, because 
there was no express § 9 consent-to-confinnation 
clawe. the court could not confirm the arbitral 
award at issue. . HO'W'e"FCl", on the basis of-this 
coun's rulina in C"mUlWiI Wlleh Edison, the dis­
trict coun held that the agreement to abide by 
AM rules effectively constituted a § 9 consent­
tcKOnfirmation clause.. The court apparently 
found no import La the: fact that. because the 
arbitration cWae pnMded • choice of arbitral 
forum. the arbitntioa need DOt necessarily have 
ended up subject to AM rules-
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Under our preaodent. this language i. suffi· 
cient to satisfy the consent-to-confinnation 
clause of § 9 (assuming arr;uendo that it is 
•. pplicable in a case under the Convention). 
!errain aJso was aware that an award could 
be subject to the rules of the AAA. Indeed, 
Terrain itself had taken the position that the 
dispute at issue should have been submitted 
to the AAA and should have been subject to 
AAA rule. rather than submitted to the Jap­
anese arbitration tribunal. Under these cir­
CUlIllItanees, we must conclude that the Ian· 
guage of the Aireement and the conduct of 
the parties evidences the parties' intent that 
any arbitral award be subject to judicial con­
firmation. 

Conclusion 

For the foregoing reasons, the judgment of 
the district court is affirmed. 

AFFIRMED. 

UNITED STATES of America, 
Plaintiff- Appellee, 

To 

Donna KERR and Nick Muachio, 
Defencianw-Appellanta. 

NOI. 92-4008, 93-1004 

United States Court of Appeals, 
Seventh CirCuit. 

Argued Nov. 3, 1993. 

Decided- Dec. 2:1, 1993. 

Defendants were convicted in the United 
States Disttict Court for t1ie Eastern District 
of WISCOnsin, Tbomas _ J. Curran, J:. of con· 
spiracy to distribute cocaine, and both ap­
pealed. . The Court. _ of. Appeals, ZageI, Dis­
trict Judge. sltting by designation, held that: 
(1) sentencing j~ did not abuse his discre­
tion by denying male defendant two-level 
reduction Car acceptaDce of responaibility un-

der Sentencing Guidelines; (2) male defen· 
dant's cocaine delivery in Dlinois, which 0c­

curred during time of cocaine conspiracy in 
Green Bay, and for which he was convicted 
before federal conspiracy charges arising out 
of Green Bay transactions, was "prior sen­
tencen for purposes of Sentencing Guidelines; 
and (3) female defendant, who lived with and 
was convicted along with male defendant. 
was not minimal or minor participant and 
was not entitled to a sentence reduction on 
that basis under Sentencing Guidelines. 

Affirmed. 

1. Criminal Law ~l252 

Judge sentencing defendant for conspir· 
ar:y to distribute cocaine did not abuse his 
discretion by denying defendant two-level re­
duction for acceptance of responsibility under 
Sentencing Guidelines; while defendant did 
read statement before judge accepting re­
sponsibility, defendant bad lied to probation 
officer by denying involvement in narcotics, 
his criminal activities continued until he was 
caught. and he pleaded guilty last of all: the 
conspirators. U.S.S.G. § 3El.l(a), 18 
U.S.C.A.App. 

2. Criminal, La .. ~1L58(l). 1310 

Under ' Sentencing- -GUidelines section 
providing two-Ievel reduction for acceptance 
of responsibility, deCendant has burden of 
proving acceptance of responsibility, and trial 
judge is in superior position to decide wheth· 
er acceptance is sincere. U.S.S.G. 
§ 3El.l(a), 18 U.S.C.A.App. 

3. Criminal Law ~l252. 

Defendant's failure to demonstrate 
truthfulness and remorse prior to "the final 
hour" is a factor upon which judge might 
properly rely in determining that defendant 
had failed to accept responsibility and was 
not entitled to· two-level. reduction given for 
acceptance of responsibility under Sentenc-
ing Guidelines. U.S.S.G. § 3El.l(a), 18 
U.S.C.A.App. . 

4. Criminal Law ~l202.S(4) 

Defendant's cocaine delivery in Dlinoia, 
which occurred during time of cocaine !;on. 
spiracy in Green Bay, ancHor which he wao 
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