3 may have a
litigation, it is
- lirnited funds.
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sest intarest of
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irabflity of an
mptness af re-
399 F.2d at 90
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preserves public health and the environment.
In thiz case, the ADEQ has opted to enter an
garly settlement agreement with Nueor and
thus precinde expensive and time consuming
Htigation even though the State admittedly
lacks precise information regarding accounta-
bilicy.

The court has determined that the State
has provided a reasonable cost estimate for
cleaning up the Study Area and has used a
rational method to sppartion lability among
the alleged major contributing PRPs. In
light of CERCLA's preference for settle-
ments over litigation, this court finds that, on
balance, the Agreement is consistent with the
objectives of CERCLA

The proposed Agresment
Contribution protection ander

E. Smptm'LmbﬂitﬂPmﬂmA

or 118, 42 US.C. §§

non-CERCLA under other

theories, su relief,
(Proposad XIX. 1D.) Compo-
nents and argue that the court
ghould rej propoged Agreement be-
cauze C section 113(N(2) authorizes

Lo party protection only from true
we contribution claims under section
not from direct claims under section
IN.H  Components s willing to withdraw
this objection If the State and Nucor amend
the Agreement to assert that the Agreement
confers nothing mare than contributon pro-
tection as authorized by secton 113(f).
Both Nucor and the State argue that the
enurt need not resolve this issue before ap-
proving the Agreement. Rather, the State
argues that the court should defer this issue
until Components asserts a direet saction 107
claim against Nueor and Nucor moves to
dismiss ‘pursuant to its contributicn protec-
tion under section 113(M2). Furthermore,
bath the State and Nucor agree with Compo-

15. Secuon 107 provides:
Motwithstanding any other prevision or rule of
law, and subject only to the defenses set forh
in subsecticn (b} of this section ... any person
who at the tme of disposal of anv harardous
subssance owned or operated any Facility as

nents that the State can not grant contribo-
ton protection greater than that permitted
under CERCLA section 113(f)(2).

Thus, the court finds no need at this point
to address this issue. The court does note,
however, that the consent decres provides
only the maxdmum of eontribution
protection to Noeor under CERC-
LA section 113(f)

objectives of CERCLA. Further-
the court notes that the Agresment
ez Noeor only with the madmum

smount of contribution protection permitied
under CERCLA section 113(IM2). At this

time, the court does not determine whether
Components’ claim against Nucor is preciud-
ed by the Agreement

IT IS ORDERED granting the Joint Mo-
tion for Entry of Settlement Agreement Be-
tween Plaintiff State of Arizona and Defen-

dant Mueor Corporation (Dee. 20,

PPG INDUSTRIES, INC., a Pennsylvania
corporation, Plaintiff,
v.

PILEINGTON PLC, an English corpora-
tion; Libbey-Owens-Ford Co. a
Delaware corporation, Defendants,

No. CIV 32-T53-TUC-WDB.
United States Distriet Court,
D. Arizona
July 8, 1993

Licensee of process for manufacturing
flat glas= brought anotitrust action against
which such harasdous schstances were dis-

posed of shall be liable for ... any other
oecessary costs of response incurmed by any

f&“;q‘ ik Uited Stafes ™™ =
41 USC § ss07aRage ef. 19
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licensor. On licensor's motion to dismiss aor
stay pending arbitration, the District Court,
William D. Browning, Chief Judge, held that:
{1) compiaint stated antitrust claims, and (2)
claims were arbitrable

Motion granted in part and denied in
part.

1. Federal Civil Procedure &=1772

Complaint should not be dismissed for
failure to state claim unless it appears be-
yond doubt that plaintiff can prove no set of
facts in support of claim that would entitle
him to relief Fed.Rules Civ.Proc.Rule
12(b}6), 28 US.CA

2. Monopalies =28(5.7)

To state antitrust claim. complaint need
only allege sufficient facts from which coort
can discern elements of injury resulting frog
act forbidden by antitrust laws, FedRules
Civ.Proc.Bule 12(b)(8), 28 US.C.A

3. Monopolies 2=28(6.3)

Allegation that defendadi)had monopo-
lized worid market for flost plass technology,
as well as various regiogal markets for pro-
duction and sale of flat gliZe. were sufficent
to state claim forwhich relief could be grant-
ed; complaint sdéquately described exdstence
of monopol¥ pewer or dangerous probability
of mongpoligatién in particular regional mar-
kets., Sherman Ant-Trost Aet § 2, 15
USOAW §2 FedRuaes Civ.Proc.Rule
dS0uEY, 28 US.CA

1V Arbitration ©=23.16

Federal Arbicration Act leaves no plase
for exercise or discredon by distriet court,
but instead mandates that district court shall
direct parties to proceed to arbitration on
1Esues a5 to which arbicration agreement has
been signed; thus, distriet court can onmly
determine whether arbitration agreement ex-
ists, and i it does, enforce it in accordance
with its terms, leaving merits of claim and
any defenses to arbitrator. § U.S.C.A B8 1=
16, 201-208.

3 Arbitration &=7.5

Licensing agreement, providing for arhi-
tration of “any disputes invelving the mean-
ing, interpretation, application or viclation of

SUPPLEMENT

the provisions of this agreement,” did not
fimit arbitral dlaims simply to those involving
breaches of agreement as coniract: arbitra-
Hon clause was broed, invoiving disputes re-
lated to agresments.
. Arbitration £=7.5

Licenses's antitrust suit agaipst Jeensor,
alleging that licensor had nseéd Mea¥Se agree-
ment as anticompetitive gool, was subject fo
agreement’s arbitration\clagse, which cov-
ered all disputes “igvalving™ agreement;
court would necessarily have to interpret or
gsceriain meaning of agreement to determine

whether lichnger “had misused ft& restraints
in manmer alleged.

7. Arbitration &=2.2

Chinice-of-low provision in  loensing
agreement’s article calling for arbitration of
disputes maerely provided for application of
English law to govern procedural aspects of
arbitration; provision that “arbitration shall
be in accordance with laws of England” was
not substantive choice-of-law provision

8. Arbitration &46.2

Eegardless of whether English choise-
of-law provision in leensing agresment pre-
cluded application of United States antitrust
laws to clagims in arbitration, defendant’s con-
semt to arbitration of plaintiff's claims purso-
gnt to substantive antitrust laws of United
States was sufficient to find that arbitration
agreement did not operate as prospective
waivar of leensse's antitrost daims, and thos
that agreement was valid and enforceable.
Bherman Anti-Trust Act § 1 ot seq., 15
USCA §1 ot zeqg.; Clayton Ast. § 1 et
seq., 15 US.CA § 12 & seq,

Lawrence G.D. BSearborough, Jack E.
Brown, Brown & EBain, PA, Phoenix AT,
and Thomas Barr, and Paul Michael Dodyic
Cravath Swaine & Moore, New York City,
for plaintiff

Jack Kaufmann, Dewey Ballantine, New
York City, Donald C. Elawiter, Hobert
Schloasberg, John H. Shenefield, Morgan,
Lewis & Bockius, Washington, DC, and
David Abwin Paige, Snell M"ﬁﬁg1$tﬁ$ﬁ§r
AZ, for defendants Page 2 of 19
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censing its LB process except es authorized
by Pilkington by initiating the arbitration of

ORDER
WILLIAM D. BROWNING, Chief Judge.

Pending C = I
ing before the Court are: (1) the . _
December 18, 1992 Motion of Defendant In the middle 1950s, the most recent dis-

Pllkington plc (“Pilkington™ to Dismiss Pute arose. FPG attempted to participate in
Counts Four and Five; and (2) Pilkington's 'he comstruction and operation of a fleat

&
December 18, 1992 Motion to Stay Proceed. £iass manufacturing plant(bafad on the LB
ings and Compel Arbitrstion or Dismiss,  Process in the Peopig¥ e of China.
Tn 1985, Pilkingtonagal respanded by initi-
ORDER AND OPINION ating arbitration in Londen. In

July or August\]99%, the arbitrators issued
L Factual and Procedural Background  their decision, —According to FPG, they
Plaintiff, PPG Industries, Inc. ("PPG"), has found thal mast of the flcat process technolo-
filed a Complaint alleging antitrust viclations Y itemd Slafmed us confidential by Pilking-
by Defendants Pilkingzon and Libbey-Ow- tow wepe public knowledge® and that PPG
ens-Ford Company (“LOF"). The allega- , ‘Woultl have developed its LB process, with-
tions deseribe “a wheel-like scheme in whicl{ ooub using Pilkington's technology, by the
Pilkington operates at the hub to monopolize \ime PPG attempted to participate in the
the markets for float process technology, afd Chinese venture. Nonetheless, the arbitra-
for flat glass™ PPG's November 4, 1992 tors swarded Pilkington with a “notional”
Memorandum in Support of its (Application royalty on PPG's use of the LB process in
for Temporary Restraining Qrfferat’2. See China
Complaint ¥ 20,
In the late 1950s, Pillipgton developed and 1 !
patented the first ¢ogiercially successful Four and Five
float process for(maRufacturing flat glass. ]
In 1962, it uﬂmﬂ: mehnvlogy to PRG = L Ungea’s Aspument
smong otherd, Plaintiff states that “Pilking-  Count Four of PPG's Complaint is 2 mo-
Ln WH has licensed more than nine- nopolization d:lu:l:l. Count Five is an at-
ty-five/ pereent of the existing float glass tempted monopolization claim  Filkington
m g plants worldwide." [d at 3. argues that PPG's allegations supporting
n states that it haz eotered inte each eount are defective and do not state &

Defendants’ Motion to Dismiss Counts

\moré than 50 separate agreements under caim for relief under Section 2 of the Sher-
\ “Which 150 float gisss manufacturing plants man Act. 15 ULS.C § 2 (1988)

* aperate in some 35 countries.

One of the essential elements of a Section

In the middle 1970s, PPG patented another 2 monopolization claim is the existence of
float process technology kmown as the “LB  monopaly power in the relevant market. Ae-
process.” Subsequently, PPG and Pilkington cording to Pillkington, *[t]o state & claim for
have had a pumber of disputes concerning monopolization (Count Four), PPG muost al-
PPG's efforts to license, develop, construct, lege, inler alia facts that if true, establish
and operate float glass manufacturing plants  that Pilkington currently possesses monopoly
using the LB process. Pilkington has main- power in the production and sale of flat
tained that the LB process was derivative of glass.” Motion, at 2 (citing Ochu Gas Serr.,
ita technology and, thos, fell under its 1962 [me v Pocific Resources ne, 838 F.2d 360,
licensing agreement with PPG. Thus, Pilk- 363 (9th Cir.), cert denisd, 483 U.S, 870, 108
ington has scught to prevent PPG from I S.C. 180, 102 L.E42d 149 (1988)).

L. The 1962 license imposes an imevecable, royal- 2. PPG concedes that the arbitrators also found
ty-free grami-back license. which permirs Pillong- that some of the items were covered by the 19832
ton 1o wee or sub-license anmy technological im- license.
provements developed by the licensee, and re- United States
guires that all disputes artiing under the license
to be asrbirated in London under English law Page 3 of 19
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One of the essentizl slements of a2 Seetion
2 attemnpted monopolization claim is the exis-
tepce of a dangerous probability of monopali-
zation. Morgan, Strand Wheeler & Biggs v
Radiology, Lid, 824 F.2d 1484, 1491 n. 8 (9th
Cir.1881) (citing McGlinchy v Shell Chem
Co., 845 F.2d 802, 811 (9th Cir.1988)). Thus,
Pilkington argues that, “[t]o state a claim for
sttempted monopolization (Count Five), FPG
must allege, inter alio, facts that, il true,
establish the presence of 3 dangerous proba-
bility of monopolization by Pilldngton." Mo-
tion. at 2.

Pikington notes that courts may not con-
demn unilateral conduact, such as that which

" PP targets in Counts Four and Five, absent
the existence or impending threat of monopo-
Iy power. Copperweld Corp. v Indepen-
dence Tube Corp, 467 UE T3Z, T67T-68, 104
S.Ce, 2731, 273940, B1 L.E4d.2d &28 (1984)%
Aloska Airfines, Ine v Uniled Afriinds
Inc, 548 F.2d 536, 641 (8th Cir.1881) tert
denied, — U8 —, 112 5.0u 1608, _LI8
L.Ed2d 316 (19%2).

According to Pllkington, “PPISE 0nly cog-
nizable factual allegation refating ‘o Pilking-
ton's ‘monopoly power’ in the Production and
sale of flat glass is that\Pilkington enjove an
‘approximately 20 pecpent’ share of a ‘world-
wide' market fof Mo glase™ Motion, at 3
(citing PPG's-Chmifilaint 11, 10). Pilking-
ton asserts, in b footnote, that PPG's attempt
to “preserve” claims of monopolizadon in
gmallex pwographic markets fafls because
RRG\dit not allege facts supporting monopo-
¥ \power in these markets. fd at 3 n. 2.
Jhus, it argues that a 20 percent share of the
warld market “is insufficient, a5 & matter of
law, to support PPG's claims either of mo-
nopalization or attempted monopolization un-
der Sacton 2 of the Sherman Act.” fd at 3.

Pillington states that, “[iln order to sur-
vive 3 motion to dismiss a monopolization
claim when the only relevant fact that plain-

3. The Ninmth Circuar scazed thar

While market share is jusz the s:arting point
for assessing market power, we think that mar.
ket share, ar |least above some level, could
support & finding of market power tn the ab-
sence of comtrary evidence. ‘Where sach an
inference s not implausible en s face. an
allegation of a specific market share |5 susfi-
cient. as 3 maner of pleading. 19 withstand a

825 FEDERAL SUPPLEMENT

tiff has alleged is a specific market share, the
alleged market share must be ‘at least above
gome level ... [such that] an inference [of
monopoly power] = not implagsible on its
face'™? Jd. at 6 (quoting Huni-Wesson
Foods, Inc v. Rogu Foody Inc, 827 F.2d
#19, 925 (9th Cir.1980), cert demied, 450 U.S.
821, 101 5.Cv. 1868, 67 L.Ed.2d 848 (1981)).
Pilkington then contrasts PEGY, ﬂmﬂnn
that Pilkington has a 20 pefest-world mar-
ket share with Ragn's 5 ferdent ghare found
to be sufficient to state “w-®laim in Huni-
Wesson.  Pilkingto® asherts that an allega-
tion of a 20 pemnt \share s “implacsible on
ita face” and: thbse/that PPG's allegation is
not “sufficfens, a8 a matter of pleading, to
withstang-aymotion for dismissal™ [Id
Ag\sdppart for its attack on Count Four,
Pilkingttn cites a “legicn” of cases support-
ihg the proposition that, as a matter of law, a
warket share of 20 percent is insufficient to
support 3 monopolizaton daim. See [nited
Air Lines, Inc v Austin Travel Corp, BGT
F.2d T37, 742 (2nd Cir.198%) (appeal of sum-
mary jodgment); Dimmif Agri Indus, Inc.
v. CPC Intl Imc, 879 F2d 516, 529 (5th
Cir.1982), cert. demied, 460 U5, 1082, 103
S.Ct 1770, 76 L.Ed.2d 344 (1988) (appeal of
trial eourt's ruling on modon for jodgment
notwithstanding the verdiet): Yoder Bron o
Californic-Flovide Plant Corp, 587 F2d
1847, 1367 (5th Cir.1976), cert demisd 429
USs 1084, 97 5Ct 1108 51 L.EdS®d 540
{1977 (appeal of directed verdictsl; Tunmn
Cities Sportservice, Inc v Charley 0. Finley
& Co, 512 F2d4 1264, 1204 (Sth Cir1975),
cert. denied 400 1.5, 1008, 108 5.0t 364, T4
L.Ed2d 400 (1982) (appesl of trial court
judgment); R.C Dick Geothermal Corp. ©
Thermogenics, Inec. 568 F.Sapp. 1104, 1111
(N.D.Cal.1983) (entry of summary judgment).
See also Colovado [niersiate Gas Co. w Nat-
wral (Fas Pipeline Co. of Am., B85 F.2d 683,
694 n. 18 (10th Cir.1989), cert denied 458
US. 972, 111 SCt 441, 112 LEd2d 424

motlion for dismssal. With medhing but Hune's
compiaint before us, we canmot say that allega-
tons that Ragu had a 65 per cemt marke
share, and that the share of the market was
inereasing. could net under any market condi-

o T b B ited Stafes

Humi-Wessen, 627 F.2d a!F’é@e 4 of 19
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Clae 825 FSupp. 1465 (Dukris [993)

(1990) (appeal of denial of motions for judg-
ment notwithstanding the verdict and for
new trally Sywy Ewnierprises v Americon
Multicinema, Ine, T8 F2d 980, 995 (9th
Cir.1086), et dewisd 479 US. 1031, 107
5.Ct 876, 98 L.Ed.2d 530 and 479 1.5, 1084,
107 8.C B84, 53 L.Ed.2d 538 (1987) (appeal
of ruling on moton for judgment notwith-
standing the verdiet).

Pilkington states that “PPG resorts to a
tortured analysis to comvert the 20 percent
worldwide market share ... into something
more by referencing Pilikdngten’s position in
a different alleged market, ... ‘the develop-
ment, construoction, and licensing of float pro-
cess plants.”"” Motion, at 7 (quoting PPG's
Complaint 913, Pikington asserts
FPG alleges that Pilkington uses ita moni
ly control of the float process tes
through hcensing agreements to
may enter the market for the
sale of flat glass, § & that
“the law does not permit FPGyi0 graft Pilk-
ington's position in this §ectnd ‘market’ onto
Pilkington's posi {'FE’ alleged market
for the pmdum‘;@i» A" sale of flat glass”
thereby ) jon 2 attempted mo-

q:uha&nug " id at T (citing Alaska
Airiine ‘!43“‘#2& st 547. According to
Pillis “the Ninth Cireuit has rejectad the

quf “monopoly leveraging” theory to
create 3

L-

n and

cred Section 2 vioclation. [d

;ﬁemme market share is the “chief barom-
tter” for assessing market power, Pilkington
asserts that PPG's allegation that Pilkington
possesses 3 20 parcent world market share is
likewise insufficient to support its allegation
that thers axists a dangerous probability of
sueceas by Plkington. See ep, Richier
Concrete Corp. v Hilllop Conerete Corp, 681
F.2d 818, 826 (6th Cir.1582) (appeal of direct-
ed verdictsl; Lektro-Vend Corp v Vends
Co, 660 F2d 255, 271 (Tth Cir.1981), cert
demind 4556 U.S. 921, 102 SCL 1277, T1
L.Ed.2d 461 (1982) (appeal of district court's
findings after bench triall; Nity Foods
Corp. v Great Atl & Pac Tea Co, 814 F.2d
832, 81 (2pd Cir.d980)% Umiled Sioies ©
Empire Gas Corp, 537 F.2d 296, 305 (Sth
Cir.1976), cert demied 420 US 1122, 97
5.0t 1158, 51 L.Ed.2d 572 (1977) (appeal of
trial court judgment)

ve\MEnEEmeimrhtahnunﬂm:e
'/ of market power. PPG asserts that, given

B. PPG's Opposition
PPGnhtuth:.t“Lrllﬂurthummpml

urmégr»s" Complaint 19 17, 18, 35, 38.
it, Pilkington's aszsertion that it al-
A Pilkington has monopolized &

market for fiat glass or relied on Pilk-

modern notice pleading, its Complaint could
not be dispesed of om a preliminary motion
before discovery and the presentation of evi-
dence.

PPG states that it did not allege that there
is a single, world market for flac glass.
Paragraph 13 of the Complaint states that
“Pilkington holds monopoly power over the
worldwide market for the development, con-
struction and Heensing of float procesa plants
and the related markets for the sale of flat
glase"” A= to the particular, regional mar-
kets, PPG asserts that the precise geographi-
cal mariket boundaries, Pillington's share of
those markets, and conseguent moncpoly
power can only be sscertzined throogh dis-
covery, It further states that

Pilkington's sales are not evenly distribut-
aed throughout the world Pikington
adopted a strategy of licensing its technal-
oy in certain regions of the world, careful-
ly delimiting the production, and in some
cases the sale, of glass by these Heensees
to specific regions (see Complaint, para
20], while expressly and intentionally re-
gerving for itself other regioms (ep. Ar
genting and Australia). In those reserved
regional markets, Pilkington has enjoyed
as much as 100 percent of the region's
glass production, and has excluded other
competitors by a variety of exclusionary
practices, some UnitedrStatesserbad in
paragraph 18 of Rage:@hitO
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Contrary to the assertions made in Pilk-
ington's present motion, FPG's complaint
contains mot only a general allegation of
Pilldngton's monopolization of regional
markets, but, by way of example, allegs-
tions that Pilldngton and its co-conspira-
tors have monopolized flat giass sales in
two of the interrelated markets for the sale
of flat glass, Argentina and Anstralia

In Argentina, PPG has alleged that Pilk-
ington's sole licensee and co-conspirator,
Vidoieria Argenting S.A. (“Vasa™), of which
Pllkington cwns 65 percent, possesses mo-
mpnl? power. [See Complaint, paras
18(s)

Similarly, PPG has alleged that, in Aus-
tralia, Pilkington (Australia) Limited is the
sole float manufacturer. [See Complain,
para. 18(b) ]

Opposition, at 6-7 (emphasis in original)!
Thus, PPG argues that its allegations ay€
rnﬂdmtmmldmmdersmntiﬁ
the Sherman Act See For Chem,-{a ¥
Amsoil, ne, 445 FSupp. 1355¢ 1380
[DthlﬂE].:dadmtﬁuppmﬂﬂijunﬁ—
Wesson, 627 F.2d at 925 )

In regard to I-"ﬂldngmn}‘ﬁ:nﬁnpﬁly lever-
aging” argument, PPGoargyes that the prin-

ciples stated in Ah(h.-jm{mn do not sup-
port the d:llmhu#ul'-ﬂnu.nu Four and Five.

It states Thl;'.
The monoeps \!vﬂng‘.in;ﬂl&nr]rit issue in
Aia.lim tnes was first enunciated in

e v. Eastman Kodak Co.,
£.2d 263 (2d Cir.1979), cert dended
ULS. 1093, [100 S.Ct. 1061, 62 L.Ed.2d

T83) (1980). In both cases, the relevant
issue was whether a Section 2 violation
could be made out under circumstances in
which a defendant was osing “monopoly
power in one market to gain 3 competitive
advantage in another.” Id at 275 accord
Alaske Airiines, 948 F.2d at 546, Howev-
ér, both courts expressly distinguished
cases in which monopoly power in the first
market is used to “attempt to monopolize
the second market” J[d at 275 (emphasis

4. PPG also cioes documentary evicence, such as
Pileingren's 1992 Annual Repor. and declara-
tians of counsel 10 support its allegations. Bt
because this & Rule |2(bi(&) moton, the Court

added); accord Alaska Airlines 948 F.2d

al M6
Opposition, at 15. PPG asserts that it has
alleged that Pilkington has wsed its monopoly
pnmmnmtﬂnuwmmhmhnrmln
attempt to create or maintain monopolies in
regional markets for the production and sale
of flat glass.

C. Pilkington's Reply

Pilkington cites a recent Supkeme Court
case, Spectrum Sports n MeQui -
UE.— 113 S.Ct wuﬁ LEd2d 247

EIEEEJ.Mﬂ:upmpug um.m:nmmpt-

#d monopolizati :pu‘t‘.‘udmud:l:hu
EMEM A plaintiff are ‘plainty not
met by i whether the defandant

h.ul i “unfair” or “predatory” tac-
\‘refuire] ] inguiry into the relevant
puﬁ_&@mdgtnplpmmhﬂmdﬂ:edz-

Aeqlant's economic power in that market'"
\Eeply, at 2 (quoting Spectrum Sports, at

j— 113 8.Ct. at BBZ). Pikington charac-
terizes this holding of the Supreme Court as

creating a “monopoly power sereen” for at-
tempted monopolization cases. Heply, at 2

0.  Discussion

{1) Rule 12(b)(6) Standard

[1] The purpose of a moton to dismiss
for feilure to state a clmim is to test the
formal sufficiency of the pleadings. 3SA
Wright & Miller, Federal Practice and Pro-
cedure § 1356, at 294 (2d ed. 1990). It i= not
*a procedure for resolving a contast about
the facts or the merits of the case”™ Jd
Thus, the plendings at issue are viewed in
the light most favorable to the nonmovant,
with every doubt resclved in his behalf, and
his allegations taken as true. Abromsom o
Browmsiein, 857 F.2d 389, 351 (Gth Cir.1890).
The rule is that a complaint should not be
dismissad uniess it appears bevond doubt
that the plaintiff can prove no set of facts in
support of his claim that would entitle him to
relief. Comley v Gibsom, 366 US. 41, 4546,
78 S.Ct. 89, 101-102 2 L.Ed2d 80 (1967}
Abramson, 897 F.2d at 301

will simply take PP s allegaicns a3 true and not
lock beyond the ComplunUnited:States

Court will not consider this W@fm

SefCe 0 reackng 1 decsbon

i |
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ire viewed in
# nonmovant,
s behalf, and
Abramaon v
Hth Cir, 15990),
should not be
veyond doubt
set of faets in
entitle him to
'3, 41, 45-4B,
2d 80 (1957)

BE IreE and not

Therefore. the
CeMmEntary evi-

[2] “In an antitrost acticn, the complaint
need only allege sufficient facts from which
the court can discern the elements of an
injury resuiting from an act forbidden by the
antitrust laws." Newman v U'niversal Pic-
tures, 813 F.2d 1519, 1522 (9th Cir.1987),
perl demied 486 U.S. 1059, 108 5.Ct 2831,
100 L.Ed.2d 931 (1988), Thus, under Fad.
R.Civ.P. 12(b)6), the Court could preperly
dismiss Counts Four and Five for failure to
gtate a claim for relef “‘only if it is clear
that no relief could be granted under any set
of facts that could be proved consistent with
[its] allegations.’ " [d at 1521-22 (quoting
Hishon v King & Spalding, 467 U.5. 68, 73,
104 5.Ct 2209, 2232 Bl L.E42d b5 (1884)).

(2} Analysis

Dismiss. The Court finds that PPG]
tions regarding mwﬂr‘wm
istence of & dangerons probabili
sufficiently well pleaded to
12(b)(6) motion, See N

1522,

Most of the cas ¥

not address R JEII mut.iuma in lnt:—

trust cases. pre 15 4 distinct difference
o nts that muost be satisfied

plendant liable for a Section 2
A Fed.R.Civ.P. B(a)(2)'s require-
a short and plain statement of the
that the pleader is entitled to

* Spectrum Sports is an example.
3 cites Spectrum Sports for the

&\ proposition that the Supreme Court has re-

cently imposed a “monopoly power screen” in
attempted monopolizstion cases.  Although
the case makes it clear that a defendant may
pot be held liable for attempted monopoliza-
tion without proof of a dangerous probability
of monopolization in & relevant market, ses
Specirum Sports, — U8 at —, 113 8.Ct
at 892, the Court questions its utility on a
motion to dismizs for failure to state a3 claim,

Spectrum Sports does not deal with the
distriet court’s ruling on 2 motion to dismiss.
After & jury verdiet finding that the defen-
dants had viclated Section 2, the issue in the
Supreme Court was whether the distriet

5, The Supremne Court was referting o Lesiig v

The Court will deny Defendants’ H"ﬁWA

Tidewnater Ouf Co., 317 F.id 459 (Sah Cir), cem
L]

court corvectly instructed the jury onm the
elements of attempted monopolization Jfd
at ——, 113 5.Ct at 837. The distriet court
defined the elements eorrectly under applica-
ble Ninth Cireuit precedent, but this prece-
dent conflicted with the law announced in the
other cireaits. Jd at — SCt at 889

The Buprems Court s

the pricr Ninth C ent and de-
fined the elemen: pted monopoli-
zation claim with the rest of
:1:: ch-n:itu at —, 113 S.CL at B3]

-ﬂl.ndined .. to embrace

of § 2, for there is
hﬁ& support for it in the statote or the
.andthemﬁunﬂ:tuprnﬂfﬂllﬂﬂir
; conduct alone is sufficient to
out the offense of attemptad monopali-
is contrary to the purpose and policy
of the Sherman Act")* Thus, the Sopreme
Court held that antitrust defendants “may
not be held liable for attempted monopoliza-
tion under § 2 of the Sherman Act absent
proof of a dangerous probability that they
would monopolize 4 particular market and
specific intent to monopolize.” Jfd at —,
113 8.CL at 592. The dangerous probability
of monopolization “requires inguiry into the
relevant produst and geegraphic market and
the defendant's economic power in that mar-
ket" [d Thus, although the Suprems
Court may have imposed & “monopoly power
screen” for lishility, in terms of a Rule
12{b)(6) motion, Spectrum Sports merely
eliminates the possibility that allegations of
“glearly exclusionary conduct” would suffice
to state a claim for attempted monopalization
in the absence of allegations of 2 dangerous
probability of monopotization.

[3] With the exception of Hunt-Wesson,
the “legion” of cases =ted by Pilkington to
support its argument that an allegation of a
20% world market share is insufficient to
state & claim for monopalization and attempt-
ed monopolization concern determinations on
summary judgment motions, motons for di-
rected verdicts, and post-trial motions. As
guch, they are of little use to the Court. The
Court, of course, does not guestion that an

allegation of a 20% market share in a rele-
United States

deried, ]'.'TI'_LI.E. 953, #@%7[%‘*119" L.Ed2d

1046 (1964, and ns
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vant market would fail to state claim under these claims by preclnding the spplication of

Bole 12(b)E). The Court finds. however,

that PPG's allegations sufficiently allege that
Pilldngton poasesses market power in several
regional markets for the sale of flat glass.
See 1117, 18(a), 15(b), 35, 38, 39. PPG does
allege that Pilkington has monopolized the
world market for float glass technology.
However, when deseribing Pilkington's con-
duet and power in regard to the production
and sale of flat glass, PPG refers to regional
markews. When the Court reads FPG's alle-
gatons deseribing Pilkington's market power
in “worid markets,” it views the pleadings at
iszgue in the hght most favorable to PPG and
with every doubt resolved in itz behalf
Droumstein, 8307 F.2d at 301. See also Les
Shockley Rocing, Ine. v National Hot Rod
Ass'n, B84 F2d 504, 507 (9th Cir.1888).

do not deseribe a single world market for
production and sale of flat glass. O

The Court is mindful that *a ¢aimant

Thm.mecmmﬁndnﬂmﬂmalllmﬁoms

must, 35 2 minimom, sketch the i the
antitrust violation with alle of sup-
porting factual detall” Rac-
g, B84 F.2d at 508 , the Court
finds that PPG's contained in
paragraphs 1Bia) (b}, describing the

axistance of

QU8 pTo nopolization in the Aus-

tralian tinean markets, fulfill this
Teg ‘See Newman, 813 F.2d at 1522
{“In action, the complaint need

gufficient facts from which the
can discern the elements of an injury
ulting from an act forbidden by the ant-
trust law="). Here, the Court cannot con-
clude that “it is clear that no relief could be
granted under any set of facts that could be
proved consistent with the allegations™ [d
at 1521-22 (quoting Hishom, 467 U.S. at 73,
104 5.Ct at 2230,

III. Molion bo Stay Proceedings and Com-
pel Arbitration or Dismiss

The determinative gquestions are: (1)
whether PPG's antitrust claims are arbitra-
ble under the 1982 License Agreement; and
(2) ¥ sa, whether the 1962 Lirense Agree-
ment's choice-of-forum and cholce-of-law pro-
ﬁﬂmwemuu:pmpemvewﬂm&ruf

prmdu.hpuﬂmtm@r
ing of “Arbitration™

United States antitrust law.

A Whether PPG's Claims Are Arbitrs-
ble Under the 1962 License Agree-
ment

(1) Pilkington's Argument

Articie XII of the 1862 License Agresment
] the head-

Any dispute
terpretation,
the provisi
cannat be

meaning, in-

by [Pilkington), one by [PPG],
third by the two arhitrators to be

The seat of the arbitration shall be in
London, and the arbitrstion shall be in
accordance with the laws of England.

The decision of the arbitrators shall be
final and binding on the parties.

1962 Lirense Agreement, Article XII (em-
phasis added). Article XIIT of the 1962 Li-
cense Agreement provides, under the head-
ing of "Constroction,” that “the Agreement
shall be governed by the laws of England.”

Pilkington notes that it brings this Motion
pursuant to the Federal Arbitration Act
(*FAA"™), 8 US.C. §§ 1-16, 201-208, and that
the FAMA embodies an “emphatic federal poli-
ey in favor of arbitral dispute resclution[.]”
... which “applies with special force in the
field of international commeree.” Mitsubishi
Motors Corp. v Soler Chrysler-Plymonth,
Ime, 473 U.5. 614, 631, 105 5.Ct. 3346, 3356,
BT LEd2d 444 (1985), The FAA in pert-
nent part, states that

If any suit ... be brought in any of the
courts of the United States opon any issue
referable to arbitration under an agree-
ment in writing for ssch arbitration, the
court in which such st s pending, upon
being satisfied that the issue involved in
such suit . . is referable to arbitration
under such an URitedhSiategall upon
application of onPaQ®Spafl stay the
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Lavar.

Claims Are Arbitra.
962 License Agree.
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: License Agreement
art, under the head.
i

ng the meaning, in-
tion or violation of
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trial of the action until such arhitration
has been had in accordance with the terms

of the agreement....

g US.C. § 3 (emphasiz added). The FAA
also requires courts to refer parties to arbi-
tration outside of the United States if their
agreemant provides for arbitration in a for-
eign country. See 9 USC. § 206 The
United States has ratified The Convention on
the Recognition and Enforcement of Foreign
Arbitral Awards ("New York Convention™)
and Congress has provided for the enforee-
ment of such awards in United States courts.
See 8 US.C. § 201

“that gquestions of arbitrability must be
addressad with a healthy regard for the
federal policy favering arbitration. ...
The [FAA] establishes that, as a matier
of federal law, any doubts concerning
the scope of arbitrable issues should be
resolved in favor of arbitration, whether

& lworkers v. Warrior & Grulf
n Co, 363 U3 574, 582-583, 50

[41 *[The [FAA] leaves no place for the ’%; 1347, 1352-1353, 4 L.Ed2d 1408

exercise of discretion by a distict court, but
instead mandates that the district court shol
direct the parties to proceed to arbitration\oh
{ssues 23 to which an arbitration agre®me
has been signed.” Dean, Witter Reynol

85, enforce it [n
accordance with 4 "™ Republic of
Fruit Co, 937 F2d

, Ime. o Frenk Briscos Ca,
849 (th Cir1983)), cert de-
8 — 112 5.Cc 1254, 117
§16 (1992) (emphasis in original).
the Court's “role is stristly limited to
determining arbitrability and enforeing
agreements to arbitrate, leaving the merits
of the claim and any defenses to the arbitra-
tar” Standerd Fruil 837 F.2d at 478

In making the above detsrminations, the
Court i= to “applly] the ‘federal substantive
law of arbitrability,' ™ which is * ‘applicable to
any arbitration agreement within the Cover-
age of the Act'" Mitsubishi 473 U.S. at
626, 106 5.0t at 3233 (quoting Mosex H.
Come Memorial Hosp. v. Mercury Comatr.
Corp, 460 US. 1, 24, 108 SCt 927, 941, T4
LEd2d 765 (1983)). The Supreme Court
further stated:

[Tlhat body of law counsels:

6. Dunng the artitratton procescings bepun in
1985, PPG submired a drah federal count com-
plaint alleging anowrust ciaims to the arbisrators

. Thus, a& with any other contract,
parties’ intentions control, but thoss
intentions are generously construsd as to
issues of arbitrability.
id

Pilkington, of course, argnes that PPGs
claims constitute a “dispute” that the parties
agreed to arbitrate under Artcde XIL It
characterizes the wording of Artice XII as
“quite broad." Pilldngton's Memorandum, at
11. Pilkington states that:

Az gn initial matter, the clagse compre-

hends “[ajny dispute,” regurdiess how de-

fined, if it involves the Agresment
The word “invobving” is also expansive.

As the arbitration panel stated in deter-

mining that the 1888 Draft Complaint®

was arbitrable: “{tlhe word ‘involving' i=
an ardinary word of the English language
and it expresses a certain nexos between

the disputs and the License Agreement s

nexus which i= of 2 general nature. Thus,

a dispute may ‘imvelve’ the License Agree-

ment even though it does not concerm a

contractual claim under the Agreement”

Walsh Declaration Tab 2 st 3-{ The

word “involving™ carries the same meaning

here &s “relating to," which courts have
found denotes 3 broad arbitration clause.

See Todd Shipyards Corp. v Cunard Line,

Led, 943 F.24 1056, 1060 (8th Cir.1991)

{(“*Any and every dispute, difference or

f advisory opimion concerning the arbira-
;.T.;;n of the ..-4'.,:'.; Unitec?: States e
Page 9 of 19
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question relating to this Agresment' ™
i= an “expansive arbitration provision.')

Moreover, courts have consistently held
that arbitration clauses covering disputes
that concern the “interpretation” of a con-
tract, the “meaning and applicaton” of
contract clagses, and similar phrases are
very broad in their coverage and should be
broadiv construed.
jd st 11-12,

As support, Pilkington cites a number of
cases. Warrior ond Gulff 363 U5, at 576,
S84-85, B0 3.Ct at 1348, 1353-34 (clause
requiring arbitration of "differences ... as to
the meaning and application of the provisions
of the Agreement” described as “quite
broad™); [Unifed Sleshoorkers of Am
American Mfg, Co., 363 U.S, 564, 565 n. 1, B0
ECL 1843 1345 n 1, 4 LLEd.2d 1408 (196800
Challenger v, Local Union No. I of the [
Bridge, Structural ond Crnomental
workers, AFL-CIO, 618 F2d E-‘in
Cir1880). According to
Ninth Cireuit has constued
guage to Article XII. Medi

prises, Ine & S

{

ri:mmmmhm

because it referred only to portions
hat agreement Pillkingron's Memoran-
1, at 14. The Supreme Court stated that:

insofar as the allegationz underiving the

statotory elaims touch matters covered by

the epumerated articles, the Court of Ap-

pedls properly resobved any doubts in faver

of arbitrability,
Mitsubishi, 473 US, at 624 n. 13, 105 5.CL at
3353 n. 13

Wext, Pilkington specifies the reazons why
it belleves that PPG's claims * ‘touch matters’
covered by the Agreement and therafors
must be arbitrated.” Pilkington's Memoran-
dom, at 14 (guoting Mitsubisnl 472 US, at

825 FEDERAL SUPPLEMENT

624 n. 13, 105 S.Ct at 3353 n, 13).
ton makes the following assertions:

(1} Becanse the Complaint alleges that
Pikington has used the 1962 License
Agreement to keep PPG from using its LB
process in specific world markets, Pilking-
ton asserts that this claim involves the
application of the Agreement, see Com-
plaint 111, 19%;

Pillang-

; esuhhnh monopo-
5 that these claims

bes, Pilkingten e
touch m , fovered by the Agreement
gee C it 197-14, 20;

(@) the Complaint alleges that

n has used the restrictive terms

1262 License Agreement to suppress
éumpu&hun. Pllkington asserts that this
claim

involves the application of the Agree-
ment, s¢¢ Complaint 117;

(4) Because the Complaint alleges that one
of Pillington's anticompetitive acts was to
ose Article XII requiring PPG to submit to
grbitration, Pilkington asserts that this
elaim calls into question the meaning, in-
terpretation, applieation, or viclation of the
Agreement, see¢ Complaint 9 18{(a); and
i5) Because the Complaint's prayer for re-
Lef aske the Court to declare that the
Agreement's restraints are “null, woid and
unenforceable,” Pilkington asserts that this
relief requires the Court to apply or inter-
pret the Agreement
Pilkington's Memcrandum, at 15-18
Pilkington argues that PPG has eosmeti-
eally re-worked its 1988 draft complaint in an
attempt to avoid the impact of Mitsubishi
Citing “PP(G's efforts to clutter its current
Complaint with allegations concerning ex-
ports to Argentina and other foreign locales
and miseonduct in the ‘flat glass market'"™
Pilkington states that these claims are Hke-
wise subject to arbitration because they are
premised on the 1862 License Agreement
Id at 19-20. As suppert, it cites the First
Cireuit’s deczion in Mitsubishi Mitsubishi

Motors Corp. v Soler, E»%l%
Ime, T8 F24d 155, 1 , @

-
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Clze as K25 F Supp. 1445 (DoAsiz 1993)

in part, rev'd in part, Mitsubishi, 473 US.
514, 106 S.Ct 3346, 87 L.Ed2d 444 (1987,

@ PPG's Opposition

In reference to the terms of Artele XII,
PPG states that:

The terms “meaning™ and “interpretation”™
refer to the definition of the provizions of
the Float Licenze, The term “application™
refers to the manner in which a provision
of the Float License {8 supposad to operata
in & given sircumetanse. The term “viola-
tion" refers to whether a party has breach-
ed & provision of the Float License. That
is all the parties agreed to arbitrate under
the Float License.

Resclution of the issues raised in PPG'y,
mmiﬂmtdnanntreqmuﬂmﬂmlﬂh
determimﬂwm:mwufurt&nn:q_‘ﬂu;
Float License or whether Fﬂw
violated any provision \

Opposition, at 2 (emphasis irr"ﬂ!'lw}.
PEﬂmﬂuFﬂhwﬁ argriment that
Article XIT is brnadz';f,i.ﬂ‘q:;é'ﬁpe than the
Mitsubishi n-l::rtnmﬂm The latter
provision ;:rnﬂd!r.;d:i},

“All ﬂmpgrt*. “eftroversies or differ-
enreg , mdy arise between [the par-
ties] ot *mreilhnntn-lrunleuI—E

Yoof this Agreement or for the
#hereaf, shall be finally settled by

=
' alﬂ ad: "'“

o Witeubishi. 478 US. at 817, 105 S.Ct at

8. PPG argues that Artele XIT and the

§$ t.‘l-ﬁ:nﬁﬁhi clanse differ becanse: (1) Article

"N\
it 15-18, \g

XII applies only to disputes “involving the
meaning, interpretation, applieation of viole-
tion of the provisions of” the 1982 License
Apreament; and (2} the term “invobdng™ i
narrower in scope than the clause “aris{ing]
out of or in relaton to" as the latier is used
in the Milsubishi provision. PPG asserts
that Article XII, read as a whele, is “limited
Lo disputes requiring a decision as to the
‘meaning’ of provisions in the agreement or
the parties’ “violation' of those provisions.”
Opposition, at 5.

PPG argues that Pilkington's construction
“ignores controlling Ninth Cireuit precedent
that makes clear that the omission of the
phrase ‘relating to' is ‘significant’ and indi-

eates that the agreement is ‘intended to eow-
er & much narrower scope of disputes.'” Jd
{quoting Mediterrenean Enter, T0B F.2d at
1463-64). See also Swensen's Joe Cream Co
. Corsair Corp, 842 F.2d 1307, 1308 (Sth
Cir.1981); fn re Kinoskita & Co, 287 F2d
851, 853 (2nd Cir.1961} Awnﬁﬂidru
Lines, Ltd v. 8§ Wi 239 F Supp.
B3, 836 (B.DNY. further ar-

guurh:tthar.tmb’h%ﬂng
also Emit the scope

npaphutmnurﬂ
of disputes to arbitration. See
Northern &wﬁuﬂdwﬂt.
856 F.2d 1381, 1383 (Sth
“limit{ing] arbitrable dis-
Pﬂﬁﬂhthmzmmhmilmﬂhdwnfﬂﬂ
limited arhitrahle disputes to
Ahgse “involving construetion of the suhstan-

\Hve provisions of the contract™). PPG states

that:

The absence of the phrase “relating to®
and the presence of the other words of
limitation, “meaning, interpretation, appii-
cation or violation," make it obwvious that
this arbitration clanse was designed to eov-
er & much narrower class of disputes than
the clauses on which Pilkington relies
Opposition, at 6-7.

PPG also argues that its interpretation is
pupportad by the fact that “several other
agresments . .. batwsen [the parties] provid-
ed for arbitraton for Yalny controversy or
claim arising out or relating to this agres-
ment'” [d at T (citing Zoghby Declaration,
Tabs 2-5). FPPG notes that this language is
gimilar to that in Mitsubishi and, thus, dem-
onstrates that the partes could agree on &
broader class of arbitrable disputes when
they so desired.

PPG challenges Pilkington's assertomn,
based on language in Mitsubiski that dis-
putes that “touch matters coverad by" the
1962 License Agresment are arbitrable. Ae-
cording to PPG, the fact that the Mitsubishi
provigion was much broader in scope than
the one at [ssue here renders the “touch
matters” standard inappropriate here. The
guestion for the Court. 23 framed by PPG, is
whether PPGs claims require the Cum‘t to
decide a “dizpute involving the meaning, in-
terpretation, wphuﬂﬂ'tﬁdﬁmﬁ of the
provisions of” the 198899:dds0{4}Peement
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PPG aszserts that the following claims do not
require that inguiry:
(1) Pilkington's alleged imposition of exelu-
eive dealing apresments on purchasers of
plass:
i2) Pilkington's alleged acquisition of inde-
pendent flat glass wholesalers, distribu-
tors, and manufacturers thereby facilitat-
ing the imposition of exclosive dealing
agTeements;
(3) Pilkington's use of litigation to alleged-
v coerce competitors into acceptance of
restraints, to suppress competition from
competitive technologies, and to create
barriers to entry; and
i4) Pilkington's alleged economic and legal
threats to potential customers, suppliers,
and financial backers of companies that
compete with it
See Complaint T913-18. In reference
Pilkington's use of ltigation, PPG

that: Qﬁ
None of those allegatons

pute about the meaning or any
agreaments underlying jts. What-
rrlrﬂumnnhg:f&&.??mldw

agreements and whe ¥ were violat-
ed ..., used that litigation
as part of its to monopolize the
markets for, ass technology and flat
glass and viclated the Sherman
Act

at 11
to PPG, its prayer for relief
not demeonstrate that its claims are
. PP etates that the 1982 Licensa
Agresment provides that “the arbitrators
shall not have the power to alter, amend or
add to the provisions of this Agresment”
See 1962 License Agreement, Article XII.
Thus, PPG argoes that becavse only this
Court has the power to declare the Agree-
ment “null, void and unenforceabls,” its pray-
er for relief iz a further demonstration that
In an attempt to distinguish Mitsubishi
PPG asserts that its monopolization claims
are unlike Mitsubishi’s contract-related
claims. According to PPG. the Mitsubish:
claims directly implicated the parties’ perfor-
mance under their contract whereas “the dis-

pute here centers around whether the agres-
ment plaved & role in & much wider [anticom-
petitive] scheme.® Washburn © Sociste
Commerciale de Reassuronce, 5831 F24 148,
151 (Tth Cir.1987) (reinsurance agreement’s
arbitration provision did not cover RICO
claims, which alleged a conspiracy to use
various agreements and “several other de.
vices ... to drive [a company] further into
muh'emy and defrand entjfiés and individu-
als who had [nterests in wiakili-
ty of [the company also Swenzen’s,
42 F2d at 1310

£ that the two complaints at
fl markedly. According to PPG,
drﬂmmﬂnin:mhnﬂmdu-

; PPG's allegation that Pilkington wos
and wilfully asserting beyond any
nzsible warrant that information licensed to
PPG under the 1962 license remains protecti-
ble as trade secret information'”™ Opposi-
tion, at 17. Thos, PPG argues that the 1988
grbitration and the 15988 draft complaint were
both based on the narrow question of wheth-
er Filkington “know-how™ had become puoblic
information whereas the Complaint in this
action does rot involve that issue. [d Sec
ond, PPG notes that the arbitrability of its
claime i& to be determined onder federal law
rather than the English law of arbitrability.
Finally, PPG guibbles about the non-binding
nature of the arbitrators’ 1988 advisory opin-
ion,

PPG states that it is proper for this Court
to consider the state of the law at the time
the parties entered into thelr agresment [n
order to ascertain thelr intentions, Norfolk
& W, Ry. Co. v American Troin Dispaichers
Ass'r 488 US 117, —, 111 BCL 1156
1184, 113 L.Ed2d 585 (1%91) ("Laws which
subsist at the time and place of the making of
a contract, and where it (s to be performed,
enter into and form a part of it, as fully as if
they had been expressly referred to or incor-
porated in its terms™.). FPG notes that until
1978, no court had held that antitrust claims
were arbitrable. Thus, PPG argues that the
fact that it never attempted to renegotiate
th:m-m.unmm:bm antorust

dmdmnutwm& that
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(3) Pilkington's Reply

Pilkingion attempts to distinguish Medi-
terranean, on which PPG relied for the prop-
psition that “the omission of the phrase ‘re-
lating to’ s “significant’ and indicates that the
agreement I8 ‘intended to cover a much nar-
rower scope of disputes.””™ Opposition, at &
{quoting Mediterranean, 708 F.2d at 1463~
54). Pilkington states that:

[Tlhe Ninth Circuit did not hold that an
arbitraton clause that lacks the phrass
*relating to" must be read as narrowly as
one containing the phrase “arising hereun-
der.”
PPG's argument also overlooks the fact

that the words “invoive” or “involving” arg

often described as synomymous to “

words “relate” or “relating to." See)
gter’s New World Dictionary T42
1086) (definfitdon of “imvabea"
refate to™); Willlam C.
saurus 257 (1880) (“involyet defined to in-

Reply, at 45

Pilkington n ‘:ﬁgﬁ that PPG's con-
stroction of IJ:A%:II“MW. interpreta-
tion, appli violation™ ignores PPG's
mn&gu idp that the clapse should be

" See Opposition, at 6
, Pilkington asserts that PPG has
the Ninth Clreuit's holding in
Crutid Pilkington states that:

A\
@ﬂmn Newspaper Cruild court held only that
-:hwnmum$ the arbitration clagse ... did not encom-

-, 111 5Ot 1158,
1) (“Laws which
# of the making of
0 be performed,
of it, as fully as if
ferred to or incor-
G notes that, until
it antitrost cdaims
G that the
ad :

-exclude anticrust
@ conclusion that

—_

pass the determination of whether the un-
derlying contract was in effect at the time
the eause of action srose. See 856 F.2d at
1383-584. Indeed, the court characterized
the clause as “broad™ and remanded the
case for a determination of the status of
the agreement with instructions to refer
the case to arbitration if the underlying
sontract was ... [n effert. Jd at 1383

Reply, at &

Pilkington disputes PPG's assertion that,
untl 1878, no eourt had held that anttrust
claims were arbitrable. According to Pik-
mgton, there was authority prior to 1962 that

PPG INDUSTRIES, INC. ». PILKINGTON PLC 1477
Cloe an £23 F.Supp. 1448 (D.Ariz 1993)

suggested that such claims were arbitrable
or that it was an open issue. See Greenstein
v. Natiomal Skirt £ Sportswear Asa™ Inc,
178 F.Supp. 881 (S.D.N.Y.1959), appeal dis-
missed, 274 F.2d 430 (2nd Cir.1960).

Pilkington then uses PPG's own argument
to demonstrate why its claims are arbitrable.
Aecording to Pillkington, PPG's allegation of
Pilldngton's “exclusionary including
‘sham’ litigation, to ‘agtticompetitive
scheme—undermines soint.” Reply, at
9. Pilkington hat the question of
whether it u 1962 License AgTee-
ment to ‘the alleged antcompetitve
schame its use of the agreement
was thi | protection of its intellectu-
al 8 a pivotal issue in the resclution
of monopalization and attemptad mo-
A or threatened pee of ltgation or

proceedings necessarily touches
upon issues Involving the meaning, applics-
tion, interpretation. or violation of the provi-
sions of the Agreement”™ Jd at 5-10.

In rebottal of PPG's argument that the
arbitrators lack the authority to “alter,
amend or add to the provisions of” the
Agreement, Pllkington states that PPG ig-
nores Article IX F., which provides the panel
with power fo curtadl and limit provisions
that are illegal. [t notes that this is exactly
the remedy sought by PPG in the 1988 arbi-
tration.

In reference to PPQ's assertion that its
claims do not invelve the meaning, interpre-
tation, application, or violatdon of the Agres-
ment's provisions because Pillkington's use of
the Agreement’s restrictions is part of &
wider anticompettive scheme, Pilkington
states that:

In Waghburn, ... the court held that the

plaintiffs RICO claim was not arbitrahle

because no analysis of the subject agree-
ment's terms would have been relevant to
the evaluation and ultimate resolution of
the RICO claim. The court found that,

“even if every word of the ... agresment

were interpreted, this case would be no

clogser to a resolution [Tinterpreting
the agreement [tself would provide no as-
sistance in resolving that fssue” [Wash-

burn,] B31 F.2d at 151. By contrast, the
United States
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meaning, interpretation, application and vi-
oladon of the Agreement's provisions are
ecentral to the resolution of PPGE's

Raply, at 14,

(4) Diseussion

[5] According to PPG, the Article XII's
words “{alny disputes involving the meaning,
interpretation, application or violation of the
provisions of this agreement” would be
equivalent to narrow arbitration clauses such
as "anmy dispute arising hersunder” or “any
dispute arising under.” But Article XIT's
language, the Court concludes, cannot be
read as narrowly as PPG suggests, The
Supreme Court instroctz that the parties’
intentions are to be “ganerously construsd in
favor of arbitrability™ and “any doubts con-
cerning the scope of arbitrable issues should
be resclved I favor of arbitration.” Mutsu-
bishi, 473 UL at 626, 105 5.Ct. at 3353,
aiso Stondord Fruit, 887 F2d at 478

Agresment would nnl:m

Under the 1962 Licensa i
trable claims are not limi ply to those
invelving breaches ement a8 a

contract.

The Court
gusge is a

t Article XII's lam-
arbitration clause. PPG
of Article XII's inelusion
“involving the meaning, inter-
plication or viclation of the pro-
of this agreement.” A dispute “in-
& contract is simply not as restric-
&g one “arising under,” “arising hereun-
der,” or “arising out of” The Court finds
that the word “involving™ is the funstional
equivalent of the words “relating to.” The
phrase "arising out of or relating to™ has
been construed as creating a broad arbitra-
tion elause. See Mediferranean Enfer, T0B
F2d at 1464. Article XII's scope is similar
in breadth, Further, the use of the words
“menning, interpretation, application or viola-
ton of' does not narrow the scope of the
clanse. Rather, these words, too, are expan-
sive in nature. See Worrior and Gulf 363
U5 at 585, 80 S.Ct at 1354 (the words
“differences .. . as to the meaning and appli-

FEDERAL SUPPLEMENT

cation of" deseribed as creating an arbitra-
tion clause that 8 “guite broad™).

[6] PPG's factual allegations repeatedly
acouse Pilkington of using its 1982 License
Agreement as an anticompetitive tool. In
regard to PP('s antitrust claims, Pilkington
cannot be held lable for simply being a
succesaiul competitor. The resolution of
PPG's claims will require the

mm:ud the Agreement’s re-
e manner alleged. "[TThe clear
uthority holds that the most mini-
intication of the parties' intent to arhbi-
te must be given full effect. especially in
rnational dispotes.” Stonderd Fruit, 937
F.24 at 478 (citing Boukinia Corp. v China
Nat! Mach & Equip. Import & Ezport
Corp, 819 F.2d4 247, 245-50 (9¢h Cir.1987);
Mediterransan, 708 F.2d at 1462-63). Based
on this policy of liberal interpretation of the
scope of arbitration clauses, therefore, FPG's
claims are arbitrable under Article XII of the
1962 License Agresment

B. Whether the 1962 License Agrese-
ment's choice-of-forum and choice-
of-law provisions operate as a pro-
spective waiver of these claims by
precluding the application of United
States antitrust law

(1) Pilidngton's Argument

Pilkington argues that the 1962 License
Agreement's choice-of-forum and choice-of-
law provisions will not preclude the applica-
tion of U.S anticust law by the arbitral
panel First, it asserts that Artele XII ks
simply a provision mandating a choies of
Valero Refining, e v M/T Lowberhorn,
Bl13 F.2d 60, &4 n. 5, 62 (5th Cir1887). It
E-uua that A:rli-:i: EEIH!H&):' oo l4'"2
laws of England™ re agemﬂp with
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the provision specifying the “seat of arbitra-
tion,” is “naturally read as a reference to the
‘rales” of arbitration.” Pildngton's Memo-
randum, at 24. Pilkington asserts that Art-
cle XII mirrors a claose in the Mitsubishi
agreement specifying that *[a]ll disputes ...
shall be finally settled by arbitration in Ja-
pan in accordance with the rules and regula-
gons of the Japan Commercial Arbitration
Assoctation.” Mitsubishi 473 U.S at 617,
106 5.Ct at 349, According to Pilkington,
both clauses’ use of the phrase, “in accor
dance with," denotes the rules or laws gov-
erning the procedure to be used. Pilkington
argues that its interpretation of the Agree-
ment s buttressed by Ardeie XIII, which

provides that the Agreement “thall be gov-

erned by the lawe of England.”
states that Article XIII would be redu
if Artiele XII was a complete choice<af g

provigion,
Second, Pilkington mm;‘vﬁ“ JArticle
XIII does not mandate the ion of

English law to every that may “in-
volve™ the 1062 L: Aj‘r”eemeul‘.. The
parrect reading uf 11, argues Pilk-

ington, is that
application of ¢ law to the rights and

hll.gmnnuad.ltm parties under the contract
According Yo Pllkington, Article XIIT does

nut Nu ‘every dispute that may “involve”
under Article XII. Ses I'n re
a Antitrust Litig, 656 F.Supp. 169, 170

'm{., "Mo.), appeal dismissed, 832 F.2d 470

iBth Cir.1887), Ses also Gemeco Latinogmer-
i, Mme v Seiko Time Corp. 871 F.Supp.
972, 975 (S.D.N.Y.1987). Agwin, Pilkington
cites Mitsubishi as controlling. Pilkington
states that:
There, in addition to the choice-of-forum
clause (Japan) and a choice-of-procedural-
rules clapse (Japan Commercial Arbitra-
tion Association), the agreement also con-
tained & choice-of-law clause: “This Agree-
ment is made in, and Wil be governed by
and constroed in all respecis aceording to
the laws of the Swiss Confederation as if
entirely performed therein.” Mitsubishs
4T3 US. 2t 68T n 19 [105 S.Ct. at 3359 n.
18], This clause is broader and more en-
compassing than the one at issue here and
on it face would appear not 1o permit an
examination of a claim under the 7.5 anti-

PPG INDUSTRIES, INC. v. PILKINGTON FLC
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trust laws. The Supreme Court, however,
read the clause =5 reaching only issues
poneerning contract interpretation, stayed
the antitrost action, and compelled the par-
ties to arbitrate the antitrust claims in
Japan under Japanese procedural rules
Similarly, the fact that Article XITI pro-
vides that the * efit shall be gov-
erned by the laws, 4nd.” should not
act as a bar tnﬂzbh;f'nﬁnn staying thess

procesdings q[:d irﬂaring arbitraton of
FPG's S-hespun"i:t elaims.

Piﬂnng]m* Memurmdum. at 5-26.

; then asserts that English law
:nﬁt preclude the application of U5
ahtirust law in arbitration. See Crystal

Pilkingtot \Declaration 718, 10. According to Pilking-

Aon, the testimony of PPG's English law ex-
pert, Mr, Sydney Eentridge, does not rebut
this assertion. Pilkington characterizes all of
Eentridge's testimony a8 confusing the issue
of the seope of the arbitration clause with the
issue of the law applicable to arbiocal dis-
'FIIJIE-

As mort of an alternative argument, Pilk-
ington contends that the arbitral panel, rath-
er than this Court, should decide the law
applicable to PPG's claims. Standard Fruit,
837 F.2d st 478 (court's role limited to deter-
mining whether the claim falls within the
scope of the arbitration clause). According
to Pilkington. Atsa of Cal, f'nc v Continen-
tal fna. Co., 702 F.24 172, 175 (Sth Cir.1983),
amended, Tod F2d 1304 (Bth Cir.1288),
stands for the propesition that, in the ab-
sence of a choice-of-law provision, the Coart
has no authority to determine the applicable
law, Instead, argues Pilkington, only “the
arbitrator has the apthority to determine the
applicable law." [d Thus, it states that the
porrect procedure mandated by Mitsubishi is
for the Court to consider the law applicable
to PPG's claims only at the enforcement
stage after the arbitral panel has ruled. The
Sopreme Court stated that:

Nor need we consider now the effect of an
arbitral tibunal’s failure to take ecogni-
zance of the statutory cause of acticn om
the claimant's capasity to reinstate suit in
federal court. WiniteoStatesthat in the
event the choicepgéEusagfl poice-ol-law
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clauses operated in tandem s & prospec-
tive walver of a party’s rght to pursus
statutory remedies for antdtrust violatons,
wie would have little hesitation in condemn-
ing the agresment a8 against public policy.
Mutsubishs 473 US. at 637 n. 19, 106 S.CL at
3359 n. 19. The Supreme Court further stat-
ad that:
Having permitted the arbitration to go for-
ward, the natonal courts of the United
States will have the opportunity st the
award-enforcement stage to ensure that
the legitimate interest in the enforcement
af the antitrost laws has been addreased.
The [New York] Convention reservea to
each signatory country the right to refuse
enforcement of an award where the “rec-
ogniton or enforcement of the award
would be contrary to the public poliey of
that eountry.” Art Vi2Xbh).... Whila
the afficacy of the arbitral process requires
that substantive review at the sward-en-
forcement stage remain minimal, it woald
not require intrusive [federal court] inquie
ry to ascertain that the tribunal took eog-
mzanes of the antitrust claims and actually
tecided them.
fd at 638, 106 5.CL at 333060,
(2) PPE's Oppesition
Based on Miftsubishils fotosts 19, PPG
argues that its claim® A"~ not sobject to
arbitration. Mitsubishy 73 US, at 63T o
18, 106 5.0t at BsS8-n. 18. According to
FPG. Article XII,‘es applied to its antitrust
claims, OpErafes\is a prospective waiver of its
claims Wecause: (1) Article X11 does not per-
mit he\apifitrators to apply U5 antitrust
lavIo-fs claims; (2) English law does not
permit recovery under the Sherman or Clay-
b Acts thereby precluding PPG from en-
forcing any judgment the arbitrators might
iseue 1n it favaer: and (3) gnder Artele XIT,
the aroitrators lsck the power to alter or
amend the provisions of the 1862 License

Agreemeant

T. The hull quoie is as follows
The mere appearance of an antitrust dispuwte
goes not alone warrant invalidadon of the se-
lected forum on the undemonstrated assump-
ton ther the arbirration clause is mined. A
pasTy resisnng arbitraton of course may anack
directly the valldity of the agresmen: o arbi

825 FEDERAL SUPPLEMENT

PPG, of course, resds Arteles XI1 and
XIII as requiring the arbitrators to apply
English law to all dispotes “imvelving the
meaning, interpretation, application ar viola-
don of the provisions of" the 1962 Licenss
Agreement. According to PPG, anything ar-
bitrable under Articls XII is to be decided
under Engtish law. PPG ssserts that courts
construing identical or narrower choice-of-
law provisions are contrary to Pikington's
position. See Armico Steel Ca, v C5X Corp,
T80 F.Supp. 311, 318-1% (D.D.C.1891). Ac-
cord Todd Shipyards, 843 F8d at 1061 o 2,
1063; Casteian v MV _JMertontil Parati
Civ. A No. 01-1351, 198 WL 53129 at *1, *3
(D.N.J. 1981

Further, PPQ, dispufes Pilkington's reli-
ance on MitzGliset First, contrary to Pilk-
ington's pdsioan, PPG asserts that the M-
rubish) chotes<of-law provizion i not broader
thap/thg ohe at issue here. Second, PPG
stares that Pllkington ignores language of the
Mitgubishi provision that immedistely fol-
im#fs the cholce-of-law sentence quoted by
Pilkington. See Mitsubushi, 723 F.2d at 158
n 1. According to PPG, this subsaguant
language makes it clagr that, despite the
choice of 2wiszs law, the arbitrators coild
consider U5, antdtrust law. PPG states that
the 1962 License Agreement “prohibits any
such flexibility.” Opposition, at 27. Finally,
FPG notes that (1) Mitsubishi “ecnceded
that American law appBed to the antirost
glaims and represented that the claims had
bean submitted to the panel in Japan on that
basis; (2) Soler did not argue otherwiss; and
(8] tha Supreme Court specifically refused to
rile on the scopa of the choies-of-law prowvi-
gion. Mitsubichi 472 US at 87 n. 19, 105
=0t at 3359 n. 18

PPG argues that Mitsudish: supports the
Court’s prospective determination of whether
the effect of Articles XII and XIII “warrant
setting aside the forum-selection cause.” [d
at 632, 105 S.Ct. at 33577 PPG states that

trace.  See Prima Peinf Corp. v. Flood & Conk-
bim Mg Co. 188 U5, 395 &7 5.Cc (801, 18
LEd2d 1270 {1%67). Moreover. the party
may attempt to make a showing thar would
warrant seting asde the forum-selection
clause—zhat the agresment was “[ajffected by
frapd, undus influencs, or overweening bar-
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Clie s 828 F.Supp. 1463 (D.Anz 193]

Pilkington's argument . .. that Mifsubishi
heid that consideration of this issue must
await the enforcement of the award is mis-
placed. In Mitsubishs the antitrost
claims had besn submitted to arbitration
under 1.5, low before the Court's condem-
pation of the case. This fact alone ex-
plains the Court's statement that, “Thlav-
ing permitted the arbitracon to go for-
wird, the national courts of the United
States will have the opportunity at the
swiard-enforcement stage to ensure that
the legitimate interest in the enforcement
of the antitrust laws has been addressed.”
[Mitsubizhi, 473 [1.5] at 838 [105 S.CL at
2380).

Pilkington's argument ignores the
Court's reliance on cases holding that pro-
spective waivers or releases of antitrust
claims invalid. Jd The argument also
overiooks the [FAA] which :prmdeu that
court may refuse to enforce an
clanse “upon such grounds as exist
or in equity for the revocaton of amy
tract,” and the [New York »‘"-’-
which provides that a court @ ;
enforee an arbitraton

that sald agreement is void, inop-
gratdve or inca g performed.”
Sea & UB.C. § York Convention,
Artiela TT(3) at 9 UL.S.CA § 201

ﬁ@m%
Op

to FPG, even if the arbitrators
y U.S. apttrust law to its claims,
would still be unable to afford PPG
cpmplete relief becanse Article XIT prevents
the arbitrators from “alter{ing], amend[ing]
or addfing] to the provisions of this Agree-
ment"™ Thuos, PPE asserts that the arbitra-
tors would have to leave the illegal aspects of
the 1982 License Agresment intact. Fur-
ther, it statas that no English court would
enforee o judgment against Pilkington be-
ciusa of the English hostlity to U.S. ant-

gaining power”; that “enforcement would be
anreasonable and unjust”; or that proceedings
“ln the contracmial foram will be so gravely
difficult and inconvenient that [the resisting
parry] will fqraﬂpqmnlpu:mbum
prived of his day in courc.” The Bremmm [w
Zanera Dﬁ-.ﬁi'lprli.’.‘n.l'-lﬂ?'[rﬁ [1] ax 12, 15,92

trust law and the United Kingdom's bloeldng

statute.
(3) Pilkington's Reply .
In reference to PPG's citadon of language
of the MWitsubish provigion that immediately
follows the choies-of-law sentence quoted by
Pilkington, see Mifsubishi T23 F2d at 158 n.
1, Pilkington states that there is no indication
that the Supreme Court relfed on thiz lan-

guage in reaching ita decision. It further

asserts that the lan for nothing
more than “the propoaition
that should a p [ the distribution
agreement be jve of any jurisdic-
tion's laws, ing provisions would

¥ Reply, at 17. Fioally,
that Article IX F. of the

n attempls to distinguish PPG's
on Armco Sheel, 780 F.Supp. ac 31
, a5 follows:
First, unlike the situation [n Armeo there
ia evidence in the record that the parties
did not intend the Agreement's choice-of-
law clause to govern all the disputes that
might arize betwesn them. See Crystal
Deci., T21. Second, the application of En-
glish law to this question, unlike the appli-
cation of Ohio law, would not bar the arbi-
tration of PPG's antitrust claims becanse
there is no basis in English law prohibiting
an arbitration panel sitting in London from
applying the U.S. antitrust laws. (Mem. at
26-29.) Indeed, Article IX F. requires it.
In addition, PPG's awn barrister does nof
disputs this point: T agres with Mr. Crys-
tal's statement (para. D) that there 3 po
reason in public policy (or, | would add, |
English law) why parties could not
to have an antitrust dispute arbitrated in
accordance with United States law in an
arbitration held in England.” Kentridge
Dacl., 14,
Reply, at 17-18.
In rebuttal of PPG's argument that it
eould not enfores any judgment it obtained in
5.Cr. [1907] at 1914, 1914, 1917 [32 L.Ed2d
51341972} B absent such a showing—and
none was attempted bere—there is no basis for
assuming the forum insdequate or it selecson
Mirsubizhi, 473 1.5, oz #32-33, 105 5.Cc ar
3357

United States !
Page 17 o '
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arpitration in England, Pilkington notes that
this assertion is contrary to PPG's conduct in
the 1988 arbitration. [t further notes that
PP could seek enforcement of an arbitral
award in “any court having jurisdiction under
this chapter for an order confirming the
gward as against any other party to the
Arbitration.” 9 US.C. § 207, See also M-
subighe 473 U.S. at 638, 106 5.Ct =t 3360.
Finally, citing Mr. Eentridge’s testimony at
the preliminary imjunction hearing, Piking-
ton statex that such an award would not be
subject to the UU.E. blocking statute

{4) Discussion

[T] Article XII provides, in pertinent
part, that “[t]he seat of the arbitration shall
be in London, and the arbitration shall be in
accordance with the laws of England.™ The
Court finds that Article XII's choice-of-law
provision merely providea for the application
of English law to govern the procedural ns-
pects af the arbitration, Artdde XII's inclo-
sion of the words “in accordanes with™ sup-
port the Coort's conclusion. See Mitsubishi
478 U5, at 617, 106 3.Ct at 3345. More
impaortantly, if Article XIT's choicefof-lawe
provision was a substantive cheife-ai-law
provision, Article XITI would be medondant.
The harder question is whethégaeticle X111
permits the arbitrators to spply U.S. anti-
trust law to claims nAFdiBeation

Article XIIT of the 1058 License Agree-
mant provides, ubder\the heading of "Con-
soucton,” that Stha Agresment shall be gov-
erned by thé liwwof England.” Thers is less
support for@ilikngion's position that Article
X111 ferely provides for the application of
Engiish Iaw to contract-related claims there-
b permitting the arbitrators to appiy non-
Edglish law to claims that “involve™ the
Agresment but are not breach of contract
claims, Tha plain language of Article XIIT i
quite broad.

The parties have provided conflicang ex-
pert testimony on the issue. According to
the oral arguoment of Pillkington's counsel,
which was not rebutted in any substantial
fashion by PPG's counsel, the major point of
disagreement between the experts is whether
the English double actionability rale would
preciude the application of U.S. andorost law

525 FEDERAL SUPPLEMENT

to the elaims in arbitration independent of
the question of whether Article XII or XIII
wonld prevent it The Court agrees with
Filkington's counsel that the resclution of
this gquestion requires it to decide a question
of English law, for which the Court is not
equipped.

If Article XIII permits the arbitrators to
apply U.5. antitrust law and the double ae-
tHonability rule does not preclude it, however,
the Supreme Court has seemingiy closed the
door to any thoughts that arbitpetors cannot
handle complex antitrust casgs.\ [h Mitsubi-
shi, the Supreme Court sted.thac

[Plotential complexity showld not suffice to
ward off arbitrafion. In any event,
adaptability and-afcels to expertse are
hallmarks of irbMration. The anticipated
subject mather of the dispote may be taken
into agfountvwhen the arbltrators are ap-
pointéd, and arbitral rules typically pro-
videJor the partdcpation of experts ether
employed by the parties or appointed by
thé tribanal. Moreover, it is often a judg-
ment that streamlined procesdings and ex-
peditions results will best serve their needs
that cagses partes to agree to arhbitrate
their disputes; it is typically a desire to
keep the effort and expense within man-
ageable bounds that prompts them mutual-
Iy to forgo access to judicial remedies.

Mitsubiahs, 473 U5, at 633, 108 SCE at
35T,

[8] The Supreme Court has cautioned the
lower courts that “[t]here is no reason to
gssume at the outset of the dispute that
international arbitration will not provide an
adequate forum.” Jd at 836, 106 S.CL at
3358, Here, however, it is unnecessary to
rely on a presumption that an English arbi-
tration pursizant to Article XTT will not oper-
akte as a waiver of PPG's statutory claims.
At oral argument, Pikington's counsel ex-
pressly represented that PPG's claims will be
arhitrated pursuant to the substantive anti-
trust laws of the United States and that
Pilkington consents to arbitrabion on that
basis. Thus, as the distriet court stated in
In re Hops Anditrusi Litig.

Under the circumstances, the Court does
not now find either (a) the [English] arbi-
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tration proceedings will be so “gravely dif-
fizult or insonvenient,” or (b) the speration
of the choice of forum and choice-of-law
provisions will prohibit pursuit of plaintiffs
antitrust claims, as to support a court or-
der not enforcing the partes’ arbitration
agreament.
in re Hops Andibrust Lilig, 855 F.Supp. at
172 The Court expressly refers PPG's
glaims to arbitration under Artiels XIT basad
on Pilkington's representation and consent to
the substantive arbitration of PPGs claims
pursuant to U.S. antitrust law. As noted by
Pilkington's counsel at oral argument, the
Court may, and esrtainly will, withdraw the
refarence to arbitration f US, antitrost law
does not govern the substantive resolution of
PPa's claims. [n addition, the Court directs
that any damages detarmination, or arbitral
gward, made by the arbitrators shall ba de-
termined according to U.S. antitrust law frre-

spective of any confliet that may exst be-¢
tween those laws and the laws of England)
Finally, the Court will retain jurisdistim.

over this matter in order to ensure thgt-the
ammﬂunwmhvmuﬂrduﬁw
ed in accordance with the Crdér 4

concLusioN

12(b)(6) moticth, See Newman 513 F2d at
1522. TheCQourt will therefore deny Pilking-
ton's, Mption to Dismiss.

. h'.&;ﬂﬂ finds that PPGs antitrost

are arbitrable under the 1952 License

CAgreement. [t further finds that arbitration
“Sunder the Agreement'’s choice-of-forum and

choice-of-law provisions w+ill not cperate as a
prospective waiver of PPG's statutory claims
due to Pikington's express represantation
and consent to the substantive arbitration of
PPG's claims pursuant to U.5. antitrust law,
The Court will therefore grant Pilkington's
Motion to Stay Proceedings and Compel Ar-
—
Accordingly, IT IS ORDERED that

i1} Defendants’ December 18, 1552 Motion
to Dismiss Coonts Four and Five 8 DE-
NIED: and

(2} Defendants’ December 18, 1992 Motion
to Btay Proceedings and Compel Arbitration
i= GRANTED.

IT IS FURTHER ORDERED that any
damages determination, or arbitral award,
made by the arbitrators shall be determined
according to U.S. antitrust law irrespactive of
any conflict that may exist between those
laws and the laws of England.

IT IS FURTHER ORDERED that the
Court retains jurisdiction owér ghis matter in
order to ensure that the/frbitration directed
by this Order is cgm in arcordance
with the Order. ( )~
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PUBLIC SERVICE COMPANY
OF COLORADO, Plaintiff,

v,

Cecil D. ANDRUS, individually and
a8 Governor of the State of
Idaho, Defendant

UNITED STATES of America, Plaintiff,
Y.

Cecil D. ANDRUS, in his official capacity
as Governor of the State of Idaho:
State of Idaho, Defendants.

Civ. Nos. 91-035-2-HLR,
31-0054-S-HLR
United States District Court,
D. Idaho.

June 28, 1963,

State of Idaho scught judical review
under National Environmental Poliey Act
(NEPA) and Administrative Procedures Ast
{APA) of decisions by Department of Energy
{DOE) relating to shipment, receipt, process-
ing, and storage of spent nuclear foel st

umhndmgm!uinghhuﬂmr?mmﬂ.

United States
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