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Clte ax 396 F.2d 1353 (2nd Cir. 1993)

John 5. ROBY: Susan B. Bolin; Amanda

A Bryan; Anne L. Bryan; Florence E.
Bryan; Johm M. Brran; Suzanne E.
Brran; Robert 5. Clarke; Patrick J.
Collins; Daniel F. Coughlin; Robert L.
Cox; John D. Diver; Albert W. Dugan;
Lee R. Ellenburg; Jules L Epstein: Till-
man R. Fesperman; Martha H. Fogel-
man; Robert F. Fogelman; Robert 3.
Forman; Leonard Friedman; Marvinm
Goodson; Andrew Grossman: Kathrm
E. Hampton; Alton B. Harriz; Michael
C. Hartley; Carol M. Hathaway; Jerome
E. Hickey; Alan J. Hunken: Dale A
Jenking; Robert B. King; Richard J.
Kiszel: Ravmaond C. Lee; Janis 1. Mae-
Millam; J. Steven Marks; Mary L.
Marks: James L. McCormick; Norman
N. Mintz; Charles E. Morris;: Alvin B,

Moss: William B. Muorray: Margacet W,

Nichol; Rosemary H. Pasek: Joseph'N.
Pattison; Charles F. Robinson;Jaha N.
Robinson: Joe K. Roby; Herbert Al
Rubin: Jacob A. Rubin: Rbberg W. Ru-
Schechner; Charles Sghnaid; Louis B.
Schoen; K. Dino Sirakidés; Joel M. Spi-
ro; Gilehrist B/ Stoekton, Jr: William
N. Stout; HKenneth M. Taylor: Marvel
Wilson, Ir.: \Henri L. Wedell; Charfes L
Wellbgrn;\ William T. Zanoni; Roger
Andérsen; Charles G. Bentzin: Peter A
Berg; \Thorton Cooke; Donald D. De-
cémso; Marco Dilaurenti; Lydia P. Du-
gan; Hobert E. Eakin: Karole E. Glas-
er; Oliver R. Grace, Sr.: Jack D. Gray;
A. Cary Harrison, [II; Sidney Kahn; Au-
drey W. Katz; Robert P. Keith; Alan W.
Kral; James E. Krause: Nancy Rurr
Paul W. MeMullan: Henry A. Mitchell,
Jr.; Ratherine 5. Nordhaus; Charies W.
Olson; James J. O0"Sallivan, Jr: Libby
B. Pohoryles; Anthony B. Soskin; Her-
man (:. Sturman: Alyson Warner; Earl
D. Whittemore; Herbert N, Zack: John
H. Abeles; Albert B. Crutcher, Jr;
James 3. Deely; Stephen E. Delaszio:
David Dolgenos; Linda Tufts Hebbler;
Roger W. House; Charles A Janda;
Jeanne Long; Charles A. Malkemus:

Andrew H. Marks; Allison Merces;
Martha Long Navarro; Gregory J. Sal-
ke Hobert . Sims; Frederick E.
Smithline; James D, Tafts, [I; James D,
Tufts, [IE; Shirley B Zaid: Wilson M.
Zildjian, Plaintiffs-Appellants,

LS

CORPORATION OF LLOYD'S, also

known as Society & Couficil of Lloyd's,
doing business as Lleydis of London;
Council of Lloyvd%/~Committee of
Lloyd's; Simon (Arrpld; Michael Coe-
kell; David Coleéridge: Peter Daniels:
Henry Dobinson; *John Greig: Richard
Hazell; Angthgny Hines: Gordon Hut-
ton; Aldp Jackson: Bryan Kellett: Mur-
rayLawrence; Alan Lord: Stephen Mer-
rést: Peter Miller; Colin Muorray; Alan
Pirry; David Rowland: Michael Wade;
Binkside Members Agency Lid: D.E.
Biggs: BPC Members Agency Ltd.: C.L.
Jackson; Fenchurch Underwriting
Agencies Lid; C.AG. Keeling; Gardner
Mountain & Capel Cure Agencies Lid;
J.o. Hogg; Gooda & Partners Lid;
AW. Gooda; Jardine Ltd: D.R. Walker;
J.H. Davies Underwriting Agency Ltd.;
J.H. Davies; London Wall Members
Agency Ltd: Nelson Hurst & Marsh
Agencies Ltd; B.P. Marsh; Octavian
Underwriting Lid; JR.T. Church; PW
Kininmonth Ltd; EW. Sturge Ltd;
C.E. Pamnell; Secretan Underwriting
Agencies Lid.; AD. Pilcher; Sedgewick
Lloyd's Underwriting Agencies Litd;
JM. Gordon: Thos R. Miller & Son Un-
derwriting Agents Lid; Peter Miller;
Willis, Faber & Duman, Agencies Lid;
J.M.W., Wooderson; Anton Managing
Agency Ltd; SR. Merrett; AJ Archer &
Co. Ltd; AJ. Archer; Bankside Syndi-
cates Ltd: E.E. Patrick; Barder &
Marsh; J.H. Barder; BCP Underwriting
Agencies Lid.; C.L. Jackson; Cater Al-
len Underwriting Agency Ltd: B.F.
Caudle Agencies Lid; B.F. Caudle;
Charnam Underwriting Agencies Ltd.;
J.R. Charnam; H.G. Chester & Co. Ltd;
EJ. Martin; Christopherson Heath Lid.;
R.E. Heath; Claremount Underwriting
Agency Lid; I.W. Dakes; Cox, Newman
& Harman Ltd: D.E. Harman: Cuth-
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bert, Heath Underwriting Lid; J.W.
Prrhke; JH Davies Undereriting Agency
Lid: J.H. Davies: Devonshire [Under-
writing Agency Ltd; P.W.G. Suttle; NT
Evennett & Partners Lid: N.T. Even-
nett; Feltrim UA Lid; P.F. Fagan;
Gooda Walker Led.; AW, Gooda; Gres-
ham UA Ltd:; T.z Green; Johnson
Greene Lid., Marine/Aviation Syndicates
Div; G.RP.N, Valentine; JRL. Youell;
Hexad Partnership; Marguees of Down-
shire; G.W. Hutton & Ca. Lid; G.W.
Huiton: BPD Keflett & Co. Lid: BPD
Eellett: London Wall Managing Agen-
cies; R.H. Warrender: London River
Underwriting Management Lid; J.M.
Poland; Merrett Swndicates Lid: JR.
Robson; Murray Lawrence & Partners
Lid: W.NDM. Lawrence; D.M. Holman;
Detavian Syndicate Management Litd;
D.E. Coleridge: BRM. Pateman; R.M.
Pateman Underwriting Agencies Lid;
Peter Pepper Lid; P.L. Pepper; John
Poland Ltd; T.M. Bradley; RD Under-
writing Agencies Lid; JM. Donner;
C.W. Rome Underwriting Agencies-hitds;
C.W. Rome: Rose, Thompson, Youhg
Lid: L.R Sawyer Ltd.: FLP Secretan &
Co. Ltd; A.D. Pilcher; Strest Dedl; C.E.
Murray; Sturge MarineSyndicate Man-
agement Lid.: B.E. Bengleyy Wellington
Underwriting Agencies)Lid; J.O. Pren-
ties; Wendover |Undérwriting Agency
Lid: AD. Shead: “ilexander Howden &
Beck Lid; M. Graham; D.T. Carey;
Cater Allen™ Members Agency; DJ.
White;, Chiltren Underwriting Agencies
Ledi=MoA. Lewis; Harrison Brothers
(WA “Lid; D.BK. Harrison; Jardine
i Bloyd's Underwriting Agents) 1990 Lid.;
Kingsley Underwriting Agencies Ltd:
R.C. Kingsley; R.C. Hallam; Lime
street Underwriting Agencies Lid.; RAF
Mackillan & Co.; LA, Brecknell; RAF
MacMillan; Mocatta Dashwood Mems-
bers Agents Lid; F. Dashwood; Murray
Lawrence Members Agency: W.NIDML

Lawrence: P.W. Rininmonth: Rose
Thomson Young |(Underwriting) Lod;
D.H.H. Mencock: Scott Underwriting
Agencies Lud; &GW. Scott; Vanguard
Underwriting Agencies, Ltd; TJ. Pep-
per; BRC Webb (Underwriting) Lid.; J.G.
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Hogg: Aragorn Agencies Lid; AJW.F.
Wallace; Austin Caudle (IVA) Lid; B.F.
Caudle; Guest Barnes (Underwriting
Agencies) Ltd; Birrell Smith Under-
writing Agencies Ltd.: Cater Allen Syn-
dicate Management Lid; Edward &
Payne (Underwriting Agencies) Lid.;
C.H.A. Skey: Janson Green Lid.: Wethe-
rell Mon-Marine Division: G.R.PN. Val-
entine; LM W.P. Wetherell: B.P.D. Kel-
lect; BJ Kiln & Co. Lid: KPH Under-
writing Agencies Lid; D.G{King; Mark
Loveday Underwriting /Ageneies Lid;
Merrett Underwriting Agenéy Manage-
ment Lid; Newgreen Underwriting
Agencies Lid; J.R.T-Church; Oxford
Syndicate Mansgement Lid; Hoberts &
Hiscox Ltd: RR.S. Hiseox; RD Eobert-
son Underwriting Agency Lid: L.R.
Sawvers, Three Quays Underwriting
Management Lid: Robert Keville: Phil-
ip Wroughton; J.B. Marshall; Cuthbert
Heath Members Agency Lid; D. Hazel-
wood; Donner Underwriting Agencies
Lid.; J.G. Cortis; Kiln Members Agency
Ltd.; D.L. Dann; W.5 Strathalmond;
Sentt Caodle Hilsum Led: J1Ik Seott
Cassidy Davis Underwriting Ltd: DA
Pease; Cutler Underwriting Agencies
Ltd; D.E. Dowlen; Gravett & Tilling
Underwriting Agenciea) Ltds MA
(zravett; Holmes Hayday (Underwriting
Agencies) Lid; T.J. Hayday; Enmight-
stone (Managing Agency) Lid.; G. Coo-
per; Mander Thomas & Cooper (Under-
writing Agents) Lid; CJ. Mander;
MFE Underwriting Agency Lid; M.C.
Watking; MIS Underwriting Agency
Lid: RHM Outhwaite (Underwriting
Apencies) Lid: Lord Havers; Stewart &
Hughman Ltd; D.C, Cralg: Venton Un-
derwriting Agencles Lid: RN, Alwen;
Wren Syndicate Management Lid; N.C
Haydon; syndicates=2, 10, 15, 17, 28, 3L,
33, 37, 40 47, 48, 3L, 52, 54, 62, 65, 73, B,
97, 102, 103, 104, 105, 108, 109, 112, 122,
123, 138, 144, 158, 156, 162, 164, 179, 182,
183, 185, 180, 197, 203, 204, 205, 206, 207,
208, 218, 212, 216, 218, 219, 235 2T,

229, 234, I35, 253, 254, 253, 2156, 157, 264,
200, 271, 272, 282, 288, 200, 293, 295, 294,
294, 299, 14, J0, 09, 310, 314, d17, J16,
319, 321, ZX2 323, 329, 330, 31, 332, 340,
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342, 349, 350, 362, 363, 366, 370, 375, 376,
397, 382, 384, 386, 387, 388, 196, 397, 401,
404, 406, 417, 418, 421, 428, 435, 437, 439,
445, 448, 454, 456, 457, 453, 469, 471, 483,
484, 488, 490, 498, 500, 503, 505, 506, 508,
509, 510, 512, 327, 529, 330, 3335, 338, 540,

42, 34, M35, M6, 302, 554, 397, 560, 26L,
366, 570, 573, 575, 577, 582, 384, 388, 601,
602, 503, 604, 609, 613, 623, 625, 633, 635,
636, 48, 637, 638, 660, 661, 662, 674, BBE,
854, 697, 702, T11, 718, 724, 726, 727, T3,
733, 735, 740, T4, 744, T45, 760, TEL. 750,
THZ, TR, THT, T4, 799, 300, 303, 307, 508,
H18, 820, 324, 531, 533, 836, 839, 843, 84T,
850, 251, 360, BEL, 566, H68, 372, 477, 8467,
292, 994, 901, 004, 07, 913, 919, 920, 523,
-!,.

988, 994, 998, 1001, 1002, 1003, 1005, 1008,

1007, 1008, 1011, 1014, 1019, 1021, 1023, , §

1025, 1027, 1028, 1034, 1035, 1036, 103

1041, 1046, 1048, 1048, 1052, 1058, mﬁ‘

1067, 1068, 1069, 1078, 1083, 1084,\10BS)
1086, 1087, 1091, 1083, 1095, 108K, 1087,
1088, 1101, 1102, 1104, 1105, (1113, 1114,
1117, 1118, 1122, 1125, 1129, 1197, 1139,
1141, 1143, 1144, 1145 AN A151, 1152,
1153, 1156, 1158, 1162\TT88, 1171, 1173,

1176, 1179, 1181, 14821184, at Lloyd's of

London, Defendants-Appellees.
No-83l), Docket 92-9032.

Uﬁtﬁm Court of Appeals,

sacurities lows did not render forum salection
and arbitration clanses unenforeeabis,

Affirmad,

L. Comtracts S=12T(4)
Exchanges ==11{11L1)

Asguming Lloyd's insuranee syndicates
wers |egal entities, syndicates were antitled
to benefits of forum selectfBiagnd choice of
law clauses in general, apnteraking entered
into by investors if\ phee syndicates and
Lloyd's.

2. Principal ahd Agent e=101(1)

In\'ew in Lloyd's insurance syndi-
cates gare Jbound by managing agent's
Bﬂrﬂinm which defined rights and obl-

Eﬂl_:mﬂ-,nf managing agent of syndicats and
» 's {mwestors, and contained choles of
/forum, arbitration and choice of law clauses,
Although investors never signed the agree-
ments; investors signed agreements autho-
rizing their agents to entér into managing
agent's agreements on their behalf, and un-
derarote insurance while subject to provision
prohibiing them fom underwribing insur-
ance other than pursuant to standard agree-
ments.

3. Contracts @=137(1)
Exchanges &=11{11.1)
Individial chairs of members’ and man-
aging agents of Lloyd's insurance syndicates

Second Ciremt were entitled to rely on contract clavses in-
- corporated into their employers' agreements
Rigrieg: Fob- % 198 in securities action brought by imvestors in

the syndicates; although chairs were neither
signatories to nor third-party beneficdiaries of
amy agreement with the investors, their lia-
bility arose out of same miscomduct charged
against the agents, who were covered by the
AgTeaments,

4. Arbitration &=7.3

Employees or disclosed agents of entity
that is party to arbitration agreement are
protected by that agreement.

5 Contracts ==127(4)

Forom selection clauses in agresments
entered into by imvestors in Lloyd's insur-
ance syndicates, calling for application of En-

Decided June 2, 1993

Investors in English [nsurance syndi-
cates brought securities and RICD action
against syndicates and agents associated with
the syndicates. The United States Distriet
Court for the Southern District of New York,
Morrie E. Lasker, J. dismissed action, 788
FSupp. 103, and investors appealed. The
Court of Appeals, Meskill, Chief Judge, held
that (1) forum selection and arbitration
clauses in agreements executed by the inves-
tors applied to defendants, and (2} public
poliey eodified in antiwaiver provisions of the

United States
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zlish lawr in English forum. applied to inves-
10T actions against manilgers. represenis-
rves or regulator of the syndicates, although
imvestors raised securities claims that wers
not recognized under English lzw,

., Contracts 2=127(4)
Exchanges ==11{11.1)

Arbitration and forum selecdon clanses
in agreements entered into by iovestors im
Lioyd's insurance symdicates, calling for ap-
pieation of English law in English forom
were not lmited to disputes arising under
contract, but ineluded investors’ federal secu-
rides claims; clauses referred to dizpute “re-
lating to" the agreements, and agreements
were not limited to condoer of business but
alzo covered raising of capital

7. Contraets S=127(4)
Exchanges =110111)

Public poliey codifled in antiwaiver pro-
vizions of the securities laws did oot rendes
unenforceable forum selection and arbitea-
ticn clauses, calling for application of Edghsh
law in English forum, in agreements-angsped
into by investors in Lloyd's insuragee Syndi-
cates, absent showing by investors that avail-
abls remedies in England wérd insufficient o
deter British issuers from.g2%ploiting Ameri-
can investors through $raod, misrepresenta-
tion or (nadeguate disklosure. Securities Act
of 1933, § ldegd amended, 16 USCA
§ Tin; Secymibidg Exchange Act of 1034,
§ 207a), af sended, 15 USCA § TRecla)

8. Contracts 2=127(4)
Exchanges 2=11(111)

Unavailability of treble damages under
Racxetaer Influenced and Corrupt Organiza-
tons Act (RICO) did not make forum zelee-
Hon and arbitration dapses, calling for appli-
cation of English law in English forum, onen-
forceable in agreements entered inte by in-
vestors in Lloyd's insurance syndicates; in-
vestors had adequate potential remedies in
England, and there were significant disincen-
Hves w deter English mssoers from unfairly
exploiting American investors. 18 UECA
§ 1961 et zeq.
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Dale A. Schreiber, New York Clty (Minna
Schrag, Steven B. Feigenbaumn, Adrienne B.
Roch, Proskaper Hose Goetz & Mendelsohn,
New York City, of counsel), for appellants.

Taylor B. Briggs, New Yaork City (Sheila
H. Marshall, LeBoeuf, Lamb, Leiby & Mac-
Hae, New York City, of counsel), for appel-
lees The Society, Corp. Committee and
Couneil of Lioyd's and their individoal Inter-
nal Members.

Jonathan C. Thag, Mew York City (Thom-
ag W, Wilson, Micholas J Confa Jred N
Enopf, Wilson, Elser, Moskowtzh\Edelman &
Dicker, New York City, ofNeotmsel), for ap-
pellees The Members' Agents

William A, Meshas, Now'Tork City (Dan-
iel M. Blanea, LedWWe=Fraser, [II, Jeff Imari,
Haren Wallncef MapSes & Mount. New York
City, of copfsell.for appellees The “Manag-
ing Agert\Deféndants”

Charled. Gilman, New York City (Robert
AdAlessl, Marey A Biskind, Cahill Gordon &
Reindél, New York City, of counsell, for ap-
pdllecs The So=Called “Syndicata Defen-
dants”,

Bafore: MESEILL, Chiafl Judge,
FEINBERG and WINTER, Circuit Judges.

MESKILL, Chief Judge:

Appellants, all American stizens or resi-
dents, are more than one hundred “Names"
in the Corporation of Lloyd's (Lioyd's).
Loogely speaking, Names are investors in
Lloyd's syndicates, the entities that nominal-
Iy underwrite insurance rizk. For coove-
nience we will refer to the syndicates as
entities; although this is a disputed izsue on
appeal, we affirm on a different basis and
therefors need not resolve this [ssue. Appel-
lant Mames (Roby MNames) alleged in their
consolidated complaint that they have suf-
fered severe financial loss as a result of
appelless’ violations of the Securities Act of
1933, 15 US.C. &8 TTa=TThbbb (the Seeuri-
ties Apt), the =ecuorities Exchange Act of
1934, 16 UB.C. 55 Ta—78lU (the Securitles
Exchange Act), and the Racketeer Influ-
enced and Corrupt Organizations Act, 18
U.S.C. § 1961 et seq. (RICO). This opinion,
however, addresses only the Hoby Names'
contention on appesl that their disputes with
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Lioyd’s and Lloyd's entities should be ldgat-
#d in the United States despite a host of
contract clauzes that appear to bind them to
arbitrate in England under English [aw.
The disitriet court held that those contraet
clagses mist be enforced and therefore dis-
missed the Roby Names' complaint for im-
proper venue. The Roby MNames contend
that the distriet court erred because (1) the
clauses by their very terms do not protect
certain defendants and do not sover the sub-
stance of appellants’ complaints, and (2) the
clauses are unenforcesble becasse they effec-
tively waive compliance with the United
States zacurities laws, contrary to the ant-
waiver provisions of those laws and the pub-
e poliey reflected by them. To understand
why we disagree with the Roby MNames' ar-
guments it i3 necessary to understand the
gtractare and operations of Lloyd's. which we
disepsz in some detad

BACKGROUND

Lloyd's is not a company; it fs £:MR
somewhat analogous to the N&& York Stock

Exchange. Lloyd's’ gove bodies, the
Councll and Cmm ‘Elovd's, promul-
gate regulations uﬂfhﬁi compliance

therewith Thll" nh\wnr 300 syndicates
competing within " Llevd's for underwriting
business, sach Mapaged by an entty called a
ang\ugbm:m Each Managing Agent is
respopdibleor its own syndicate's financial
nge it tries to attract capital and
business. Managing Agents

MI contractual duty to Names to manage

\ﬂmrnynduﬂtumremmhlemm

N skill. Capital comes from Names, who are
represented in their dealings with Lloyd's by
Members' Agents (also endties). Members'
Agents are obliged to act in the sole interest
of their principal Names. By agresment, the
Members' Agents stand in a fiduciary rela-
tionship to their Names. Lloyd's brokers
broker underwriting risk to the syndicates by
negotiating with the syndicates’ Active Un-
derwriters, individuals appointad by the gm-
dicates’ Managing Agents. Brokers, Manag-
ing Agents, and Members’ Agents all com-

I. A slightly different structure existed prior to
15980, but the differences are irrelevan:t for pur-

pete with their peers in their respective ar-
a8,

While eighty percent of Lloyd's 28,000
Names are Engiish, about 2,500, represent-
ing more than $1 billion in capital, are Ameri-
can. The Boby Mames were solicited in the
United States by various Lloyd's entities and
representatives, Except for a brief mesting
in London—a mandatory formality—the en-
tire process by which the Roby Names be-
came Mames took place mﬁ.l: nitad States
In arder to become '3 an individual
had to pass & “ I‘.-Bﬁt.. The Roby
Names assert h:km.nlﬂﬁ&. by which time
they had all hpn@u Names, this test re-
quired p Names t0 mantain 1 net
worth off apﬁ'uhmlh!h' $1T0.000. By con-
tras ‘nel’ﬁ claims that Names wers re-

m%, to ‘demonstrate that they were “ac-
gredited investors” under Regulation D, 17
NGB § 230.501(a) (1992), so that any sale
pf securities to them would be exempt from
the registraton requirements of the Secari-
ties Act See 15 US.C § T7d(2s 1TC.FR.
§ Z30.506(b) {1982). While there is evidence
that this requirement was established after
1988, Lloyd's has not pointed to any proof
that the requiremsent was in effect prior to
1988. Nevertheless, tha Securities and Ex-
change Commission (SEC) has never insistad
that Llovd's or Lloyd's entities register secu-
rities,

Upon becoming a Name, an individual se-
lects from a list of syndicates—with the aid
of only very limited fGnancial informaton—
and decides how much he wishes to invest in
gach one, [n making these decisions, Names
rely to a great extent on the advice of their
Members' Agents. The profits that Names
earn are in proportion to thelr capital contri-
butionz, and Names bear uniimited liability
for their proportonate losses in each symdi-
cate they join, Their liability is several. not
jeint: mo Name is ever responsible for the
losses of those fellow MNames who comprize
the syndicate.

Wames are required to enter directly into
two agreements and indirectly into two oth-
ers,! The “General Undertaking” is between
a Name and the Lloyd's' governing bodies

poses of this appeal and affect at mest ondy fve

of the 109 sppeilants.

I United States
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and contains chodee of forum (England) and
choice of law (English) clauses. This under-
taking does not contain an arbitration clanse.
The “Members’ Agent's Agreement” i be-
taeen a Name and his Members" Agent and
also contains choice of forum (England), arbi-
tration and choice of law (Englsh) clauses.
The Members' Agent's Agreements specifl-
cally authorize the Members' Agents to enter
into a third agreement on behalf of the
Names, called the "Managing Agent's Agres-
mest” This agreement, not signed by the
Names themselves, and apparently often not
even signed by the Managing Agents, defines
the rights and obligations of the Managing
Agent of a syndicate and that syndicate’s
Nomes, and also contains choiee of forum
{England), arbitration and choiea of law (En-
glish) eclawses. In torn, the Managing
Agent's Agresment authorizes the Managing
Agents to enter, an behalf of themselves, the
Names and the Members' Agents, into &
=Svndicate and Arbitradon Agresment”
which requires disputes related to the affairs
of the partieular syndicate to be artitrated\Jn
London.

In their corsolidated complaing tha Hoby
Names allege violations of sectigns™3@(1) and
127 of the Securities ActelaNL.5.C. § TN
1), (2, and section 10(bWNgf™the Securities
Exchange Act, 15 U.SC. % T8j(b). [n addi-
tion, they allege “conproliidg person” Hability
under section 15\of Whe Securities Ast, 15
USC. § Tio,andection 20 of the Securities
Exchangefct, 19 US.C § T8 Fliaally, us-
ing thesw Mecufities law violatons as predi-
cate gf-the Roby MNames allege several
violation® of RICO. Each cause of action
names a3 defendants a cifferent combination
of Vthe following partiess Lloyd's, Lloyd's
poverning bodies, certain Mansging and
Members" Agents, certain individuzl mem-
bers of these entities (the Chairs). and cer-
tain syndicates,

By order dated June 12, 1992 Judge Lask-
er dismissed the complaint against the “syn-
dicate defendants,” finding that they had no
separate existence and therefore could not be
sued 23 entities. 796 F.Supp. 103. By subse-
quent order dated Aogusc 18, 1992, the fudge
[oind that the interlocking set of agresments
bound the Hoby Names to arbitrate or liti-

888 FEDERAL REPORTER, Id SERIES

gate thelr disputes in London and dismissed
the eomplaint in its entirety for improper
venue. A judgment dated Awpust 25, 1992
WA |.-r|'.|.*r|-r! Lo lhi:-. affect The Hﬂhl.-' Mames
appeal from the Jupne 12th crder and the
Avgust 25th judgment

DISCUSSION

The Hoby Names maintain cthat their in-
vestments in Lloyd's syndicates. consttuta
“securities” under the securites “ows. We
decline to rule on this quegfiof today, noting
only that we have received\ little guidance
from the SEC on this issue ) Instead, we will
assume for purposedof this appeal that the
Roby Names comsolidated complaint states
cognizable cliims under the securities laws.
For the sdks, Jprecision, wa note that the
azsumed shle of 3 security oecurs not when
an imgdiaibupal becomies a4 Name, but instend
when dName pledges capifel to 2 syndicats.
Woxeftheless, we understand the Roby
iames to argue that the sslicifation of ndi-
viduals to become Names i in fact part of
the overall process of soliciting them to
pledge capital (Le. to buy “securities”).

The Boby Mames present us with two ba-
sie arguments as to why these suits should
be litigated in the United States: (1) the
contract clanses, by their terms, apply nel-
ther to the substance of their claims nor to
certain defendants; and (2} the clauses are
unenforceabls dus to the public policy sodi-
fied in the securities laws. We find neither
of these arguments persuasive,

I. Secope of the Contrast Claouses

A Partizs Covered

Wa helieve overy defendant in this astion,
in the words of Judge Lasker, is either “pro-
tected direetly by the [contract] clauses or [is
an] intended beneficiar{y] entitled to enfores
them.” Roby v The Corporafion of Lioyd's,
824 FBupp. 338 342 (3. DNY.1992, a3
amended). We reject, therefore, the Roby
Mames' arguments that neither the syndi-
cates, the Managing Agents nor the individu-
al Chairs of the Managing and Members’
Agents may assert the protection of these
claiises.
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. Syndicates

[1] Judge Lasker dismissed the Roby
Names' action against the syndicates on the
ground that they had no entify existence.
Although the Roby Names dispute this legal
determination, we neéed not decide the issue
becagse we may of course affirm the judg-
ment of the discrict court on any basis that
has support in the record. See [ Meyer
Pincus & Assocs. & Oppenheimer & Co., 536
Fad 753, 761 (2d Cir.1991). Consequently,
even if we assume the syndicates do have
entity existence, we would affirm their dis-
missal on the basis of improper venue.

Paragraph 2.2 of the General Undertaking
states, in pertinent part:
Each party hereto irrevocably agrees that
the courts of England shall have exclusive
jurisdiction to settle any dispute andior
econtroversy of whatsoever nature nmmg;
aut of or relating to the [Name's] memhﬂ;'
ship of, and/or underwriting of insuringe
business at, Lloyd's
Paragraph 2.1 is equally broad an
"&r the whmﬂun of Eniiuh

the promisor reascn to
\W\benefit is contemplated by

one of the motivating causes

m&du&l

Enmu:hng

the

of h jfig the contract” 4 Arthur L.

Cofgin-Eortin on Contracts § T76, at 18 (3d
1967). Here, the syndicates have a pecu-
interest in the certainty and consisten-

ppe nation's laws. The extremaly broad lan-
puage of the General Undertaking shouid
maks it cleir that Lloyd's' intent was to
benefit all Lloyd's entities, parteslariy be-
cause potential actions against Lloyd's itsell
are [imited in nature and the broad language
of paragraphs 2.1 and 2.2 otherwise would be
sorely overbroad. Moreover, paragraph 1,
which is the only other substantive provision
in the General Undertaking, requires Names
to abide by the provisions of any other con-
tract authorized by the Councll (Ineloding,
.0 the Members' Agent's Agreement). We
believe this indicates that the General Un-

\7
$‘ of litigating in one nation's courts under

dertaking was meant to govern the Names'
general obligations within the entire Lloyd's
community.

As a fallback position, the Roby Names
rightly observe that Judge Lasker refused to
issue an order confirming that his decision
dismissing the action against the other defen-
dants for im r venue applied equally to
the zvndicate defendants. _However, the

judge offered no explanation fef)his refosal
mdw!heliexeh.ew“" r:iﬂing-:au
tious restraint rather by ruling
that the improper dfﬂmn:l:l did not

apply to the syndigates. Because we beliave

the reasoning Of PHevenue decision is equally
applicable q% syndicate defendants, we
hald W‘ndﬂtﬂﬁ if they are entities,

ara \J:l‘:?ﬂedtnthebm&ts:}fﬂmfﬂrm
and choice of law clagses,

General Undertaking contains no arbi-
ton clapze, and therefore we do not de-
cide today whether the Hoby Names are
bound to arbitrate with the svndicates.
Whether the Syndicate and Arbitration
Agresment or some other agreement may be
interpreted 1o require the Hoby Names to
arbitrate is a3 question that should be decided
under Engiish law in an English court pursu-
ant to the General Undertaking.

<

2. Monaommg Agents

[2] The Roby Names contend that they
are not bound by the Managing Agent's
Agreements becpuse neither they nor the
Managing Agents ever signed them. Howev-
¢r, the parties clearly assented to be bound
by the Managing Agent's Agreements.
First, the Hoby MNamee signed the Members
Agent's Agreements which authorize their
Members' Agents to enter inte Managing
Agent's Agreements on their behall See-
ond, they signed the General Undertalong
which requires them to abide by all of
Lloyd's bylaws. Bylaw & prohibits any
Name from underwriting insurance &t
Lloyd's other than pursuant to the standard
agreements. By underwriting insuranes, the
Roby Names have demonstrated their intent
to be bound by the Managing Agent's Agree-
ments. Similarly, the Managing Agents, by
acting in their capacity in accordance with
the web of standard agreements, clearly have

United States
Page 7 of 13
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demonstrated their intent to abide by the
provisions of the Mamaging Agent's Agres-
ments.

3, 'ndimdual Charrs
[3] The Hobw Names
the individual Chairs of the Members' and
Managing Agents are neither signatories t
por third-party beneficaries of any agres-
ment with the Roby MNames and therefors
that they must [itigate in [2deral court. We
agres with the digtrict court. howevar, that
the indmidual Chalrs are entitled to rely on
the contract clauses incorporated into their
Employers AgTesments

next contend that

[4] Courts in this and cther sireuits eon-
sistantly hove held that employvess or dis-
closed agents of an entity that 5 a party to
an arbitration agreement are protected by
that agreementi. Ses Scher 1. Bear
Stearnz & Co. T2 F.Supp. 211, 216-17
SD.NY.1985)%; Brener v Becker Poribas
Inc, 828 F.Supp, 442 451 (5.D.N.Y 1985%
Nesglaps v York Sscurities Inme. 353FSd
331, 2333 (Bth Cir.1987TL The Héby N ames
argue that, unlike those cases, e Soarplaints
against the individual Chafirs, ape distinet
from those against theirempleyvers. They
contend that the Cheigs Rave not heen sued
for acts carried ouroe genalf of the Mem-
bers’ and Managing Apents [Agents) or in
viplabion of [fhed Agents’ contractos] obli-
gations to the\Boby Names. Instead, they
have beefhsied as “controlling persons™ un-
der tHe fegurities laws.

& 17
b

We-Believe that this is a distinetion without
¢ legal difference. The complaints against
the individual Chairs are completely depen-
dant an the complaints agalnst the Agents,
Whether the indbidual Chairs are disclosed
agents or controlling persons, their lability
arises out of the same misconduct charged
aganst the Agentss. If the scope of the
Agents’ agreements Inclodes the Agents'
miseondoet, I necessarily ineludes the
Chairs’ derivative misconduct. Moreover, we
believe that the parties fully intended to
protect the individual Chairs to the extant
they are charged with misconduet within the
scope of the agreements, If it were other-
wise, 1t would be too easy to cireumvent the
agreements by naming individoals as defen-

¥4 FEDERAL REPORTER, 2Zd SERIES

dants instead of the entity Agents them-

selven

H. [hypuies Covered

“lA] party cannot be required to submit to
arbitration any dispute which he has not
agreed 30 to submit.” AT & T Technologies
.r.'ln‘ o '.'l'.rr.ll"'ul.".'_;q.s '.-l-'-'_:-rl';m .||" 1rmier-
e 470 U5 643, 548, 106 5.Cr, 1415, 1418,
2 L.Ed2d 648 Tha, Reby Names
sontend essentally that the {drm selection
ntion clavses apply Tly 1o disputes
from tha

L 558

arisin corugee Of the defendants as
managers, represantatres oF regulators.

Becanse this cofguct can oceur only afer the
“securities” hawe bean sold, the Hoby Names
clam thaf they 0id not agree to arbitration
of, ar/Engleh jurisdicton owver, complaints
perthimiog to the sale of those “securties.”
‘Thegipresent Two basic arguments: (1) be-
gudse the choice of law clagses require the
application of English low, the Hoby Names'
United States statutory claims cannot possi-
by be eovered under the agreements. and (2]
resolution of thelr claims does not require
the construction of the agreements becauss
the Roby Names have not alleged any breach
aof contract, and the language of the arbitra-
tHon and forum selection clauses is not brosd
enough to cover their claims. We reject both
arguments.

l. Application of Saglish Low

[3] [t defles reason to suggest that a
plaintiff may clreumvent forum selection and
arbitration clauses merely by stating claims
under |aws not recognized by the forum se-
lected in the agresment A plaintdff simply
would have to allege violations of his coun-
try's tort law or Mis coundry's statutory law
or his country’s property law in order to
render nugatory any forum selection clause
hat implicily or explictly required the ap-
plication of the law of another jurisdicton.
We refuse to allow a party's solemn promise
to be defeated by artful pleading. See Coasi-
al Steel Corp. v, Tilghmon Wheelabrator
Lid, 708 F.2d 190, 208 (3d Cir.), cert denied,
464 U.5. 538, 104 3.CL 348, 78 L.Ed.2d 315
(1983}, In the absence of other consider-
ations, the agresment to submit to arbitra-
tion or the jurisdiction of the English courts

United States
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must ba enforced even if that arresment
tacitly includes the forfeiture of some eclaims
that could have been brought in 4 different
foram.

2. Scope of the Agreements

(6] Of eourse, the Roby Names are quite
right that if the substamce of their claims,
stripped of their labels, does not fall within
the seope of the clanses, the clsuses cannot
apply. However, they must make this argu-
ment in the face of strong public policy in
favor of forum selection and arbitration
clagses. See, rg, Mitsubizhy Motors Corp
. Soler ChrysierPlhymouth, 473 U5, 614,
B2, 106 5.0t 3348, 3353, 87 L.Ed2d 444
(18985); The Bremen v. Zopata Of-Shore Co.
407 US 1, 15 92 S.Cr 1907, 1914 32
L.Ed2d 513 (1972). [Indeed, an order to
arbitrace “should not be denied unless it may
be said with positive assurance that the arbi-
tration clause s not susceptible of an incer-
pretaton that covers the asserted disp

‘mited Steelworkers of America v
& Gulf Navipation Co., 363 US. 5

80 S5.Ct 1347, 1352-53. 4 6
[ 156,

There is ample prece %’ﬂusmpunf
clopses similar to thesia & here is not
restricted to pure | pg. of the contrpcts
containing the The Managing and

rreements speak, with

encefs], question(s] or
ng fo" the agreements and,
to the forum selection clauses,
of submission for “all purposes of
m eomnection with” the agreements (em-
addad), In Bemse v Imiersiote Bai-
rery System of America, 8583 F.2d TI8, 720
(2d Cir.1882), we held that a forum selection
clanse that applied to “causes of acton aris-
ing directly or indirectly from [the agree-
ment]” covered federal anttrust setona
Similarly, the Supreme Court in Scherk =
Alberto-Culver Co, 417 US, 308, 34 5.Ct
2449, 41 L.Ed.2d 270, rek'y demied 419 U.S.
565, 95 5.CL 157, 42 L.Ed.2d 129 (1974), held
that controversies and claims “arising oot of”
& copiract for the sale of a business covered
securities violations related to that sale. Id
41T U5 at 519-20, 94 S.CL at 2457. We find

no substantive difference in the present con-
text between the phrases “relating to,” “in
connection with”™ or “arising from.” Wa
therefore reject the Hoby MNames' contention
that only allegations of contractual viclations
fall within the scope of the clauses.

In the instant case the conduct surround-
ing the underwriting activities at Lloyd's Is
intagrally related to the sale of Lloyd's “se-
curities” becasse the “securitys, is essentially

risk, a Mame i req

to epter into the ng and Members
Agent's Agres , He may not under-
write risk o ; that is, he may not
h1.|;:|.' the otherwize. Miscondust

the sale of these “securities”
to” these required agree-

{5 perhaps even more persuasive that
pgreements are in fact not mited to the
conduct of business but alzo cover the raising
of capital. Thos, for instance, the agree-
ments contain certain dizclosure require-
ments. In addition, they establish certain
duties of the Agents with respect to the
Name and becnuse the agreemenis are en-
tered into prior to the underwriting of risk,
thess duties are owed with respect to the
raising of capital. We belleve the agree-
ments are clearly intended to, and in fact do,
govern the relatonships between Agents and
Names with respect to the purchase and sale
of Lloyd's “securities.” Because the gist of
the Roby Names' allegations relstes to the
sale of these "securibies,” we hold that their
claims “relate to" the Agent's Agreemants.

Similarly, and even more forcefully, the
broad language of the forum selection clanss
of the General Undertaking covers the Roby
Names' claims at least against Lloyd's' gov-
Iy related to the Roby Names' “membership
of, andior underwriting of [nsurance business
at, Lloyd's.”

Il Application of the Securities Laws

[7] The Roby Names argue that the pub-
lie palicy codified in the antiwaiver provisions
of the securitiés laws repders unenforceable
any agreement that effectively eliminates
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compiance = th those laws. "The Secunties
Act provides chat “[a]ny stipulation
Dinding any person Acquiring any security to
walve compliance with any provision of this
subchapter shall be woid" 15 TIS.C,
§ Tin. Similarly, the Securities Exchange
Art states, “[a]ny stipulation binding
any person to waive compliance with any
provision of this chapier or of any rale or
regulation thersunder . . . shall be void." 15
[T5.C. § T8ec{al According to the undispit-
ed testimony of a British attorney, neither an
English court nor an English arbitrator
would apply the United States securities
laws, becanse English conflict of law rules do
not permit recogrnition of foreign tort or stat-
utory law. From this, the BEoby Names con-
clude that the contract clauses work to waive
sompliance with the zecurities laws and
therefore are void

We note at the outset that Wilko v Swan,
e U8 427, 74 5.Ct 182 9 L.Ed. 168
(1863), has been squarely overruled, Sy
Rodrigues de Quites o Shearson Amerionn
Exzpress, 490 U.B. 477, 484, 109,80\ 1917,
1921, 104 L.Ed.2d 526 (1988); senglsg Shear-
son/American Expresa v, (MeMakon 482
Us 20 10T S0t ZRR et . Ed2d 185,
reh'y demied, 483 U.S/T968, 108 S.CL 31, 97
L.Ed2d 819 (188T). ‘wfsarting that the aa-
sumptions underfying) Wilke are no longer
valid), Wilkg held”that an agreement to
arbitrate futtrs cantroversies was void under
the anbsaver provision of the Securities
Art /We do not doubt that judicial hostility
to drbitrdbion has receded dramatically sinee
19g3 2hd that the arbitral forom is perfectly
competent to protect litigants’ substantive
tights. In the words of the Witsuehishi
Court, guoted by both the Rodrmguez and
Melaron Courts, “[bly agresing to arbitrate
a statutory claim, a party does not forgo the
substanthve rights afforded by the statute: it
only submits to their resoloton in an arbi-
tral. rather than a jodicial, forum.” 473 U5,

1. The analysis is no different for the arbitration

clauses. [ndesd. an arbivatdon clause is merely
a specialized type af forum selection clagse, See
screrk, 417 US. an 519, 94 5.Cr at 2457, We

might hawve referred 10 the Comvennon an the
Hecognitbon and Endorcement af Foreign droitral
Awards, opemed for ngngrure June 0. [958, 21
UST 3517 (United States entered on December

9% FEDERAL REPORTER, 2d SERIES

at B28, 106 B5.Ct at 33, If the Boby
Names objected mersly to the choice af an
arbitral rather than a judictal foram, we
would reject their claim immediatsly, cting
Rodriguer and McMahom However, the
Hoby Names argue that they have been
foreed to :'-‘,lj‘g-':l the mastontipe p,‘!‘-!“.‘LEl:."_'iﬂn:
afforded by the securities laws, not simply
the judicial forum We therefore do not
believe that Hogdrgues and McMWorom are
controlling and must look sjgewhere to deter-
mine whether parties miy pontract away
their substantive righG ander the securities
laam,

he Tanth Circubt-récently addressed this
exact issue dp~aNgifnilar context In Riley ¢
Kingsley/Uniwwriting Agencies, Lid, 363
F2d AGNLDth Cir.), cert demted — US
—AANL1INECE 658, 12] L.Ed.2d 5584 (1882),
Helying® primarily on four Supreme Court
precedents, Carmival Cruise Linés o Shute
— U5 , 111 ECt 1822, 113 L.Ed.2d
B22 (1991) Mitsubishi 473 U3 614, 105
3.0t I346; Scherk 417 U3 5068, 34 S.CL
244% The Bremen, 407 1.5, 1, 92 5CL 1907,
the Rilsy Court concluded that “[wlhen an
agreament [s truly [nternational, a3 here, and
reflects numercus contacts with the foreign
forum, the Supreme Court has quite clearly
held that the parties’ choice of law and forum
gelection provisions will be given effect™ 960
F2d at 957; see also Bomay v Sociely of
Lioyd's, T84 F Supp. 1350, 1353 (N.D.I11.1992)
(drawing the zame conclugion). While we
agree with the ultmate resualt in Riley we
are reluctant to [nterpret the Supreme
Court’s precedent quite so broadly.

A Presumption of Validity

The Suprema Court certainly has indicated
that forum selection and choics of law slauses
are presumptively valid where the underlying
transaction is fundamentally international in
character. Jee &g, The Bremen, 407 U.S. at
15, %2 S.Ct at 18167 In The Bremsn the

29, [970], reormied w3 ULS.C. 5% I0]=08 (e
Treaty), for further wipport with respect o the
arbirranon clawses: however, because we are not
entitely peruaced that the Treaty appiies i the
SBCUres context we orefer o rest our decision
opn different grounds. Because we understand
the Roby Mames to complun prmanly that the
Urated Stases secunties lows will not oe apphied

United States
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rum in which suit is brooght" 407 T.5. at
15, 82 5.Ct. at 1916. By including antwaiver
provisions in the securities laws. Congress
made elear its intention that the publie poli-
rigs incorporated into those laws should not
be thwarted.

laws were
reversing the
“caveat emptor.”

The framers of the sscurities
conzerned principally with
common law rule favoring

See. g, SEC v Arthur Young & Co., 584
F.24 1018, 1085 n. 51 (D.C.Cir.1878), cert
{enied 439 TS, 1071, 98 3.Ct 341, 58
L.Ed2d 37 (1978). To this end, the sepri-

ties laws are aimed at prospectvely protect-
ing American [nwastors from injury by de-
manding “full and fair disclosure™ from is-
goers. See &g, Bl Chip Stomps ¢ Wonor
Dvug Storer, 421 US. 723, T27-28, 9 3.Ct
1917, 1821, 44 L.Ed.2d 539, mehly denied 423
.S, 884, 596 5.Ct 157, 46 L.E4.2d 114 (1973},
Private actons exist under the securities
laws not becanse Congress had an over-
whelming desire to shift losses after the fact.
but rather becapse private actions provide d
potent means of deterring the exploitatieirod

American investors. See ag. Rgndali™y
Loftspaarden, 478 r.' . BT, BRd 1A CL
4143, 3153, o2 L. Ed.2d 525 (1986% Admbhom-

[
-| —_ --rn

gont v Fleschner, 368 F.2d S82-872 (2d Cir.

1977), cert -J'Pr.'w..'r_ J.‘]& 25,813, 88 5.CL
™5 66 LE4A2d 4la~I49TE). We balisve
therefore that the poblic policies of the secu-
rities laws would bd contravened if the appli-
rable foreigneiaw faled .idE":_IJi.E'l.:- to deter

issuers fpofAploiting American investors.

In thisfense, the securities laws somewhat
resamiaythe antitrust lows at ssue o Mit-
sigbishit The Witsubishi Court enforced a
fatize providing that all disputes arising un-
der o contract between a Poerto Rican corpo-
ration and a Japanese corporation be submit-
tad for arbitration by the Japan Commerdal
Arbitration Assoctation. The Court recog-

Y. Secherk, decided eleven vears before Mirzubishi,
is not to the contrary. Scherk v, Altherro=Clulver
Ca, 417 U5 508, %4 5 Cc. 2449 4] L.Ed 24 270
ey dermed, 419 1S, BES, 05 S5.Cc |57, 42
LEd2d 129 (1974} Although the Scherk Coun
enforced an arbetration classe which contained a
chaice of low provision [linois law), the focus. of
the ommion i3 almost =xclogively on the vabidicy
of the zrbirrarion provision. Nowhere in the

3 vl

UPINLIN 15 10 SUggested tNal & Swiace af law Clause
'11:-|J.I.'-|} trumps the public policies onderlying
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nised that private actons under the Sherman
Act, 15 US.C. § 1 e seq, play a “central
role” in promoting the national interest in a
"ﬂ'r:'.rn:-htivr eronom . 473 1.5, at £34-35, 105
S.Ct at 3357-58, Like private actions in the
securities context, private actons under the
Sherman Art serve primarily & deterrent
purpose. [d at 106 SCL at 3358
Nevertheless, the Witsubiski Court held that
i Japanese arbitration panel, applying Dnif-
ea Stoter oniftbrust loie adeguately would
further the deterrent purpode of)the Sher-
man Act. despite the pafel'z“igck of alle-

aig,

giance to United Stases {nterests. [d at
G36-47, 105 3.Ct aoff 3358-538. The Court
-.-."'||_:1L-El!‘. uite cldarly I dicta, however, that

in the event the Eeobce-of-forum and cholee-
:F—Ia'-'.-' clausés operated in tandem as a pro-
spectvesaaprer’of o party's fght Lo pursue
statngfrn\ remedies for antitrust violations,
wagwosha have little hemtation in condémning
the dgresment a3 against publiz polizy.” Jd
R’ ST o 18, 108 5.CL a 355 19.3

33 .

We are concerned in the present case that
the Hoby Mames' contract clauses may oper-
ate “in tandem™ as 4 prospective waiver of
the statotery remedies for securities vicla-
ticns, thereby cireumventing the strong and
expansive public poliey in deterring such vio-
lations. We are cognizant of the important
reasons for enforcing such clanses in Lioyd's'
agreements. Lloyd's is 2 British concern
which raises capital in over 80 nations. [is
speérations are clearly intermational in scope.
There can be no doubt that the contract
clanses mitigate the uncertainty regarding
choice of law and forum inhersnt in the
multinational affairs of Lloyd's. Comity also
welghs in favor of enforeing the clauses. Yet
we do not believa that a United States coart
can in good consclence enforce clagses that
subvert a strong national policy, particularly
one that for over Afty years has served as

the securities [aws, [n any event [Lingis law is
certamnly adeguate to protect the substantive
rights of Alberto=Culver, the Amencan company
that allegedly was defrauded in its porchase af
Scherck, a German company. Indeed, wiewed
practically, the complaint was osentially a
breach of contract action masquerading as a
statmory  misrepresentation caim.  The Cowrn
=ould confdently rely on lllinois law to protect
any public policy of the Uniced Staces implicazed
in that achon
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Che an 596 F2d 1353 [Ind Cir. 1993)

the foundation for the United States fnancial
markets and business commuszity. In this
case, the vietims of Lioyd's' alleged securities
violators are hundreds of individual Amen-
can investors, most of whom were actively
solicited in the Unitad States by Lloyd's
representatives. Ve believe that if the Roby
Mames were able to show that available rem-
edies in England are [nsufficient to deter
British issuers from exploiting American in-
vestors through frand, misrepresentation or
inadequates disclosure, we would not hesitate
to condemn the choice of law, forum selection
and arbitraticn clauses a3 against public poli-
¢y. For the reasons set forth in section C
below, however, we conclude that the Roby
wames have failed to make suwch a showing.

C. Availability of Adequate Remedies

We are zatisfied not only that the Roby

Names have several adequate remedies in
Engllmi to vindicate their substantive ngh,m
but also that in this case the poliei 3
ensuring full and fair disclosure agf
ring the exploitation of United m,ﬁvﬂ-
vors have not been subverted, \We)address
the fraud and misrepresen ;famu first.

l. Froud ﬂﬂdcw.srum:m

Engiish commgn aw Provides remedies for
knowing or reckliess Weceit, negligent misrep-
resantatiom, h‘a‘ﬁiw-_q inpocent misrepresen-
tation. :’ﬁﬂﬁ‘uf of Anthony Colman 120

a

Morecberiue Misrepresentation Act of 1967
P “tome additional statutory remedies.
.{ While the Raby Names rrur: have been
\ubl® to sue “sontrolling persons” under the
nitad Statas securitias lawe and establish
liability without proving reliance, it certainly
is not unfair for English law o reguire proof
of actual misconduct and reliance. Further-
more we are skeptical that “controlling per-
on” liahility could be established against
miny of the defendants here. For instance,
we question whether the Lloyd's’ governing
bodies have “control” over other Lloyd's enti-
ties in the sense intended under the seeuri-
ties laws. See eg, 17 C.F.E. § 230.405
(1802} (defining “control™); Hormson v Dean
Witter Reymolds, 974 F.2d 873, 381 (Tth Cir.
1582).

In any event, the available remedies are
adequate and the potential recoveries sub-
stantial. This is particularly true given the
low sclenter requirements under English
Misrepresentation law (eg, negiigence, “in-
nocence”). Moreover, together with the con-
tractual obligations imposing certain fidecia-
ry and similar duties on Members” and Man-
aging Agents, wa balisve that the available
remedies and potential TRCOVEries
suffice to deter deception of .q:nn}un inves-
tors.

In this contaxt we aisq Wgte that many of
the so-ralled mmgtsuﬂ.ﬂ:uu" the Roby
Mames allege are IJ.E;." complaints about the
conduct of \5&{“‘3 rather than com-
plaints about ent reporting. Thus, for
|:=:=-1::E, it may be true that the defen-
danty insufficient reserves and permit-
t.ed,“qgg onable sccounting proctices,” fail-

Arg g convey this informatien to the Roby
‘Kaﬁhumr! a viclation of the latter of the
*5=|:|:|.rrtiea laws than their spirit, because the
:nmp]:.mu really address Llovd's' miscon-
duct afer securities are sold We do not
believe that these complaints implicate the
public policy of the securities laws

Finally. although, as the Roby Names ob-
serve, section 14 of the Lloyd's Act of 1562
exempts the Corporation of Lloyd's (and its
officers and empleyees) from Eability, oo oth-
er entity within Lloyd's is exempt. More-
aver, even the Corporation of Lloyd's is not
exempt for acts “done in bad faith.” Fur-
thermore, as a self-regulating organization,
wa cannot say that Lloyd's" own bylaws will

not insure the honesty and forthrighiness

that American investors desarve and expect

We conclude that the Hoby Mames have ade-

quate remedies in Epgland to vindicate their

statutory fraud and mizsrepresentation
clairns.
2  Disclosure

We turn now to address whether adequate
remedies are available to deter iszuers from
issuing securites without disclosing sufficient
information to permit investors to make in-
formed decisions. We believe that this policy
concern i somewnat diuted m this case be-
cause the SEC consistently has exempted

Lioyd's from the registration requirements of

the securities laws. Apparently the SEC has

4
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decided that Llovd's' means test meets the
requirements of Regulaton D). We are ax-
tremely reluctant to dispute the SEC's ap-
parent judgment that the Roby Names are
sophisticated emough that they do not need
the disclosure protections of the sacurities
lavwrs.

In any event, English law in this case
provides Lloyd's entities with an adequate
inducement to disclose material information
to American investors: fallure to do so gives
rise to iabiity for bresch of contract. For
instance. the Masmbers' Agent's Agreement
requires gach Members' Agent “prompty” o
provide Names with a host of information,
and to

diselose in good tme any information

in it8 posssgmion relating to any af the

Contracted Syndicates, or to any syndicate

which the Agent has advised the Name to

Join uhich could reasomably be expect-

#d [0 influence the Name in deciding

whnether to become or remain a member of,

or bo increase or reduce his participation
in, any such syndicate, and use it reggoms
ahle endegrours to obtmin any such-igier-

L 1.

(emphasiz added), Similarly,( parsgraph
4.201) of the Managing Agentls ApTesment
requires Managing Agengs, ™ dizclose “in
good Hme" relevant informatien to the Name
or his Members' Agefit. \The Eoby Names,
therefore, certainly \ran.allege breach of con-
tract claims undyr Ewglish law. In addition,
under their copttact Members' Agents owe
certain figdeip duties to Names which pro-
vide a {ivthep basis for suit.

Whife-iwe do not doubt that the United
Siates ‘wecurities laws would provide the
Koly Names with a greater variety of defen-
Hants and o greater chance of success due to
lighter scienter and causation requiremments,
we are copvineed that there are ample and
Jjust remedies undar English law. Moreover,
we cannot say that the policies underiving
ur securities laws will be offended by the
application of English law. In this case, the
Hoby Names have entered [nto contracts that
require substantial disclosure by both the
Members' and Managing Agents. The spee-
ter of lability for breach of contract should
act a8 an adequate deterrent to the exploita-
tion of American investors. The well devel-
oped English law of fraud and misrepresen-

tation likewige adequately requires that the
disclosure he “fair."

IIL. Appiicaiion o £IC0

[8] That RICO provides treble damages
and sesks to deter persistent misconduct
does not dissuade us from our view that the
Roby Names' contract oauses most be en-
foreed. As we have explained, the Hoby
Mames have adequate potential remedies in
Engiand and there are significant dizsincen-
tives to deter Englizh Esuers( frofe onfairly
exploiting American invesipfR “Withough the
remedies and dizincentized@night be magn:-
fisd by the appbcation of YRICO, we cannot
say that appiicatgn of-Znglish law would
rubvert the poliewsinderlying that statate,

CONCLUSION
For the foregoing reasons we hold that the
Roby Wames' contract clauses cover the
gpopa of “and the parties named in, the com-
pling and that the Roby Names have reme-
die¥ under English law adequate pot only to
¥indicate their substantive rights but also to
protect the public policies sstablished by the
United States secorites laws.
The judgment and order of the district
court are affirmed
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