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MCDERMOTT INTERNATIONAL TRADING (HOLLAND 33 B V.. MCDERM
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TRADING (HOLLAND 51 BV,

Holding. A.G. and McDermoit Inlernational. lnc. et al,

Intervenors-Defendants. [n re: Arbitration beraeen ver

O

92 Civ. 1643 (CSH) .

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DIS

NEW YORK

1993 LS. Dist. LEXIS 6192 :’Q

JIUDGES: [*1] HAIGHT, JR.

OPINIONBY: CHARLES 5. HAIGHT. JR.

OPINION: MEMORANDUM [JFI AND
ORDER
HAIGHT District Judge:

Following removal of this rom New York s
court and denial of of this court dated
June 11, 1992, this before the court on
Plaintifl"s Petition e the arbitrators in an on-
going arbitral and Defendant-Intervenors’

oF summary judgment.

Petit Hannover Helding (hercinafier
5 and Defendunt-Intervencrs  MeDermott
[nternational. [nc. et. al. (hercinafter "McDermott™)
were engaged in binding arbitration procesdings, pur-
suant to & contract between them. In accordance with
the contract. the artitration panel consisied of thres
arbatrators. Each party sclected one arbitrator and the
American Arbitration Association (hereinafter "AAM")
szlected n neutral chairman. Over one vear inio the arbi-
tration. York’s appointed arbitrator. Morton D, Weiner,
resigned from the panel alleging that the chairman,
Ralph Gant, was binsed against York and had consis-
tently ignored or blocked Weiner's input. After exhausi-
ing its remedics al the AAA, York now secks judicial

argreie Af Magd Data Camfral o~

L

intervention in the cngoing arbitration, [*2] challeng-
ing the AAA's determination that Gani was mol blased
and requesting. that the court order the AAA (o remove
the chairman or panel. York also contests the AAA's
appointment of a replacement arbitrator for Weiner,

The underlying controversy involves s purchase agres-
ment between York and McDermott whereby York was
io purchase & McDermott German subsidiary. A dispute
berween the parties. involving approximately § 60 mil-
lion, over the monies owed under the agrecment aross
Article 24 of the purchase agresment provides for bind-
ing and final arbitration in the event of a dispute ansing
under the agresment. The arbitration is 1o be governed
by the Commercial Arbitration Rules of the American
Arbitration Association. nl which Rules are incorpo-
rated by reference into the contract, See Berman Aff.,
exh. |3 [Aricle I4 of the purchase agresment). The
arbitration classe specifies thal sach party shall appoini
one arbitrator and the two appointed arbiteators shall
appoint & neutral third. la the event that the appointed
arbitrators cannot agree, the AAMA would appoint the
nezutral arbitrator.

nl The pertiment Rules kere are:
Rule 14, If the agresment of the parties . Spet-
ifies & method of appointing sn srbitrator. that |
method shall be followed | | o IF ne pened of
| time [for appointment of an arbitrator] is specified
| im the agreemend. the AAA shall notfy the partv 1o

make ihe appoiniment. [ within t=n davs th it
! e ""United States
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an arbitrator has not been appointed by a party, the
AAA shall make the appoiniment.
Rule 19. [A] newtral acbitrator shall discloss to the
AAA any circumstance likely to affect impartiality
Upon receipt of such information from the

nrhlrlll:l'l:r another source, the AAA shall commu- |
nicate the information to the parties . . . . Upon

| objection of u party to the continued service of a neu-
tral arbitrator. the AAA shall determine whether the |
arbitrator should be disqualified and shall inform the |
parties of its decision, which shall be conclusive.

| Rule 20. If for any reason an arbitrator should be |

| unable to perform the duties of the oiffice. the AAA

| may . . . declare the office vacant. Yacancies shall

| b= fillled in actordance with the applicable provisions

| of these rales.

American Arbitration Associstion. Commercial
Arbitration Rules, Rules 14, (9. 20 (1984.)

=3
—_The Emmmtrdhpﬂe—m-nbmuz ;
Pursuant 1o the agreement, McDermott appointed Ro

B. Davidson, Esq. and York appoinied M

Weiner as (13 arbitrator, The AAA appointed the
arbitrator, Ralph Gant, as Davidson and wunﬂc
unable to agree on a third. Procedural b -

menced before the panel on Juse (8, |

The immediate controversy concern Wlﬂqmm
of bias in the arbitral pasel. ‘lhrl: gy s allegaiion on
the resignation of Weiner, on Désetpber 4. 1991, who
resigned from the panel on ghi punds that Gant was
hizsed against York and aer “could mot get & fair
hng[‘h‘iﬂlﬂmlﬁ: I; of view, " Weiner AT,
para. |21. Upon ¥ resignation. York decided that

over by Mr. Gant.” Memo. Supp.
; that the AAA investigate
4. Borh parties submitted materal to
the' slleged bias and on Janeary 16,
y‘m.fﬂmmﬂumwuhdd
ﬁﬂnhm;.hmhddumpvm:dﬁﬂudﬂm
ta submit “any new information” on the issue of disqual-
ifying Gant, and [*4] both parties did submit additional
materinl. See Lowenfeld AR, exh. A (January 18,
1991 letter from AAA to the parties).

On February 3, 1992, the AAA reaffirmed the ap-
pointment of Ganl “after carefully considenng the con-
tentions and submissions of the Parties.” See id. at exh.
F iFebruary 3, 1991 letter ruling of the AAA). York
alleges that the AAA failed 1o investigate the claim of
biss and that

—-l T
f-im
-

B | e
e

" the-¢ue process accorded York Hannaver by the AAA in
merely treating this case as the usual resignation of af’
arbitrator simply to be replaced by & new arbitrator is Su-
perficial and completely misses the issue of whether this
panc] can treat [York] in a fair and even handed manner.

Lacher AfT.. paras. 9-10; see also an(ﬁ Mg AT . para.
I0 {“the AAA has ignored the !:gﬁ’rd’ aleation mised
by Mr. Weiner's resignation. ,m%;l the cases (o
mere successor arbitrator prodeedi )

« 7
Immediately after WeineRg resignation. the AAA di-
rected York o appei é’u&m to Weiner pursuani
to Commercial Arh@u uley |4 and 20. See supra.

a.l. The AAA the deadline by its January |5,
1992 leter p-ii‘l:rn giving York ons wesk from
that date [ a replacement arbitrator. Se=
Lowenféld \&ff.. para. 4. York however failed 1o ap-

r by the deadline, arguing that it should
10 wait for a determunation regarding Gant's
ification befors appointing » new arbitrator. See
‘Eﬁ'ﬁml‘uhi Afl., paras. 5-7. The AAA apparently
comsidered and rejected that argument at the January
16. 1992 ndministrative conferences, and on January I7,
1992 it appoinied a replacement artatrator for Weiner
See Memo. Int.-Def. Opp. Appl. Replace. pp. 10-1]

York petitions this court to compel the AAA o remove
the panel based on Gant's bias and the AAA's improper
appoiniment of York's arbitrator. Defendant opposss
York's application and moves 1o dismiss the action as
premaiure of in the altermnative for summary judgment

—SEHEEaNT
/Applable Giw

i The McDermolt companies are orgenized under the
laws of the Republic of Panama. the Netherlands Antilles
and the Netherlands. York s a corporation organized sn-
der the laws of Switzerland. Both parties suggest. and
the court agrees, thai the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards, a5 en-
acted in the United States [*6] in # LL5.C. §§ 20/-204.
applies 1o this case., nl Pursuant to P US.C § 208
the Federal Arbitration Act, § LLSC. 88 /-15 ( 1988),
applies to all cases within the Convention to the £vtent
that its provisions do not contradict the Convention of
SUSC §f Iﬂ.’-IﬂTJ

nl ? USC § 202 (1988) provides that the

Convention will apply o “an arbitration agreement

or arbitral award arising out of a legal relationship
. which is considersd 8s commercial

United States
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' [If] an agreement or award arising oul of such a re-
lationship . . . 5 entirely between citizens of the
United States [it] shall be decresd not to fall un
der the Convention.® If the arbitration involves par-
ties domiciled ouiside the “enforcing jurisdiction” it
is within the Convention. See Bergesen v Joseph

1;.._ Muller Corp., 710 F 2d 928, P32 {24 Cir. 1953). )

te Intervens in an Ongoing.
Arbitration Proceeding

f_ Under the Federal Arbitration Act, the court's power

— 1o deal with bias i3 limited 10 s=uing aside the award

affter it has been rendered.” Dover Steamuhip Co. w
Rererdamsche Kolen Centrale, 143 F Supp, 718, 742
iS. DN ¥ 1936) (emphasis in original); see also # L5, C.
§ I00b) [ 1988) (listing "evident partiality " of an arbitra-
tor as & ground for vacating & final arbitration award);
Micharls v Mariforum Shipping, 624 F2d 411, 414
md (24 Cir 1980) (stating in dictum that it is well
catablished that a distret court cannol enlenain an at-
txck upon the gualifications or partiality or arbitrators
until after the conclusion of the srbitration and the ren-
dition of an award™); Mare Rich & Co. v Tromsmarine
Seaways Corp., 443 F. Supp. 186, 187-88n.3 (5. .I.'-',.'ﬁ".
1978) (*no section of the (Federal Mnntmjﬂt@ N
. provides for judicial scrutiny of an arbitraters q_gli
'ﬁnluuru in any procesding other than an Nﬁcnﬂ

firm or vacats an award"); Car i\ “ Pearl |
Girange Frwit Exchange, Inc., MFQ 549 5%}
(S.0N.F [965) [*8] (the petitiof '!g-nlldrlnlpmp'
erly have brought the issue of [of an arbitrator]

before this court until itration and rendition
of an NHIIJE::I'I'IN fiery the applicable nules of
arbitration require th an t panel or board

handle and

ainls of arbiirator s or
ion of ihat panel "will generally
atrict coaert only after an sward

55 Ca w Cook lndustries,

(where petitioner challenges an arbitrator's meutrality
nnd the Arbitration Association decides sgainst him, he
should procesd in the arbitration but preserves his nght
to complain of bias in court after an award has been is-

wped): American A Association. Commercial
Arbitration Rules. |9 {1988} {"upon objection of -
& party 1o the mtmu_El gervice of a neutral arbitrator,

the AAA shall determine whether the arbitraior should
he disqualified . . . which [*9] [determination] shall
be conclusive. )

J E 'il_%ih: the court generally does not have jurisdiction 1o

Services of Mead Data Central, inc.

iniervens i an ongoing arbitration proceeding, it may
have such power “where inlervention has besn soughi
under the generml equity powers of [the] couwrt.” A%
AL R 2d 755, 756 (1959), At least one federal court
has dealt with the issue of whether it is ever appropri-
aiz for an arbitration procesding to be subject 1o judicial
scrutiny before a final award is rendered. Ir|. Avroget-
General Corp. v American Arbitratiog Ass'n, 478 F 24
248 ¢Ork Cir [97F), the court poaer “in

ided j
the most exireme cases® o mmr%::d griwiraiion
precesding before a final where the

alleged defect in the procesd |Il cRUSE “severe ir-
reparable injury. " See A General at 251-52. Under
MNew York law, o Il a courl has the gqq:nqh}:
power o lnuﬂeneé,‘ne e a final arbitration award is
made. See ’ Group v Health Insurance
Plan of York, [1 N.E2Jd 128, 132 r1962)
™ wuml,yﬁ: i power 1o disqualify an arbi-

'Lrllﬂrﬂcﬁ:?l‘m'*lﬂlhﬂ [*10] been rendered”):

Mm‘ﬁmm Mustual Auto Ins, Co., 74A4.0.24
% F.5 24 140, 1471 (3d Dep't 1980) {“where a
N o an arbitration proceeding becomes awars of the
N\ probable partiality of an arbilrator. there aould
:ppnrwb:unmrhylh:mn should not exercise
its equitable jurisdiction . . . at any time during the
proceeding, rather than require the party o wait for the
award, and then move to vacate.”) |

—

?( \ It is not necessarily inappropriate for this court 1o con-

=2

< gider Mew York otate decisions on the i.t'.l'l.tt-nr::l;:rrj“n!;
equitable jurisdiction. See Michaels at 413 n.3 {“the in-
stapt case arises under the Federal Arbitration Act and
is therefore governed by federal law, Nevertheless, in
view of the relative paucity of precedents on the [issue
of what constitutes & "final’ award] and the similarity
of language with regard to judicial review between the
federal Act and the corresponding provisions in the New
York statute . . . we have looked to New York Stale deci-
sions. aa well. ") However, for the reasons stated below
this court does not find sufficient bias and it is thersfors
unnecessary o decide whether in & proper case of bias
[*11] the court’s equitable powsrs can or should be
exervised. S=e Fompane-Windy Clry Parmers « Bear,
Steany & Co,, 698 F Supp. 504, 598 12 (5ON K
|988) (declining to decide whether the court had j1.ll'i:l-
diction to iniervens where it found insufficient bias. :l

.""-"

=T Alléged Bias of the Neutral Arbitrator

&

| ® L5.C. § 207 provides that a court must confirm

":m arbitral award covered by the Convention on the

Recognition and Enforcement of Foreign Arbitral
Awards "unless it finds one of the grounds . Speci-
fied in the =xid convenhion. * Arficle V of the Convention

states the grounds upon which recognithon and enforce-
United States
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ment of an arbitral award may be refused. B3 2 U5C §
I} states the grounds upon which an arbitral award may
be vacated under the Federal Arbitration Act, which ap-
plies only to the extent that it does not contradict the
Convention. See ? USC. § 208 (1988). ? LSC. §
fixb) states that an arbitral award may be vacated for
“avident partiality or corruption® of an arbitmior, nd
While there is no sctual [*12] arbitration award here to
be set aside. the standards applied by courns 1o determine
if there is "evident partiality” are instructive in analyz-

implied in § 10 of the Federal Arbitration Act ap-
plies 1o arbitrations governed by the Convention be-
cause the ground had not been sufficiently proven);
Biotrowik Mess-und Therapiegeraete GmbH & Co, -
. Medford Medical Instr, Co., 415 F Supp. 131,
140 (DN A, 1976) (declining to d:-c'hi: w hether the
defenss of fraud in @ LIS C. § Iy ﬂrher:ub-
sumed in the Convention Ihr\'.‘l.lji'i ;‘ § 208 or
within Article Vi2¥Wh)'s publi n;ﬁ"ﬂ:[:ma: may
be asserted in cases go Convention be-

ing claims of arbitrator bias, See Pompano-Windy City cause frawd had not been 3.} 7
Partners at 516. EX0e feaad J;_'\ Py e asd P
|:|J grounds are: (1) incapacity of the par- | ...Thlh:&'-:md{'ﬁmlpwtymmshmvmmthm
= lack of notics to appear or inability to present '~ the (partiality.” ThhMenpn: party must show that
. n case; | ward beyond the scope of the arbitration a “reasonab pm woilld have 1o conclude that an

ngreement; (47 composition of panel or procedure
was not in accord with arbitration agreement; (5)
award not final or set aside in the rendering jurisdic-
tion: (6) subject matter not arbitrable; (7) enforce-
ment would be contrary to public policy in the en-
forcing state. See Convention on the Recognition
and Enforcermment of Foreign Arbitral Awards, 21
US.T 2517, Art. ViiWale), (21{n)-{b)

[ ] & s It is not clear whether the “cvident partiglity of
corruption” ground applies fo casss gove: I!hl:
Convention. Article V of the Conventy that

recogmition may be refused "only |E'“'l pitlf' proves

a ground specified in Arlicle "-’{Ht docs not

" Lﬂﬂthﬂﬂl#!' reference o i bias of an ar-
; 1-. bitrator. See Parzons & Whir

.'-' = Emﬁt:nﬂiitLﬁadumﬂthpkr o8 F2d

‘1'L 969, 977 (24 Cir. | Z6gih the legislative history

W of Article W . . . Hﬂ.ﬁuﬂ:l.ﬂlﬂlﬂﬂ!l&-

rment the LI " accession o the Convention

A [P LLEC 54 | are sirong authority for treat-

i i  bases aed forth in the Convention

award.”) An award rendered by &

was inted with bias or impartiality may

¥ be set aside under the Convention as

- vimlative of public policy and thus within Arficls

"~ 4 Vi2)(b).[ It is not necessary for this court to deter-

d

= mine however whether allegations of bias fall within -

Articke ¥ of the Convention as the court declines to

find that sufficient partiality has been shown. See

. Amdror Compania Maritima v Marc Rich & Co.,

" STOF24 691, 699 .11 (2d Cir. 1978) (where al-

legations of bias are insufficient under § 10 of the
Federal Arbitration Act there i3 no reason to con- |
sider whether the alleged bias would come within |

the very narrowly construed public policy ground of |
/ the Convention): Parsons at 977 (refusing to decide |

whether the “manifest disregard” ground judicialiy

P_nil.qﬁd io situations where an arbitrator has had a rela-

Cverseas Co, w ™

arbitraior w"ﬂ-ﬁ:ﬂ o one party o the arbitration.”
H'-areﬂl’ on Corp. w New York City Dist
ers Benegfir Funds, 748 F2d 79, 84 (24

;‘% A finding of pantiality or bias is generally

ilpn.llup or dealings with a party in the procesding. Se= II g
VPT. Reaswransi Umum Indonesia v Evansion fns. Co.,
992 LS, Din. LEXIS /9733, =5 (5.0ON. %Y. 1992
Reichman v Creanve Real Esrare Consultanes, Inc.,
AT F Supp. [278, 284 iS.ONY [979). A party may
show bias by “inferences from objective facts inconsis-
tent with partiality.”” Pompano-Windy City Partners ai
516 (quoting Pitra v Hotel Axr'n of New York Cirv, e,
806 F2d 419, 427 (2d Cir. |986)). The alleged bias
muest be " direct and definite; mere speculation i3 not
encugh.'® Td. (guoting Sofla Shippiag Co. v Amoce
Transporr Co. , 818 F Supp. |16, /195 DN K 19561,
[®14] Bias is mot established by showing that an arbi-
trator consastently agress with the arguments of one side
and repeatedly finds in their favor. Ses Bell derospace
Cer. W fmterncnional Uniow, CUwmited Awe, 500 F 2
GZf, P17 j2d Cir [97d); e also fodrchuld & e v
Richmewmd, 518 F Supp, (M5, [213 (DDC [28[)
{“the mers fact that arbitrators are persuaded by one
party s arguments and choose lo agres with them is not
of itself sufficient 1o raise a question as to the evident

_ partiality of the arbitrators. ) _/

| York bases its allegation that the arbitral panel was bi-

- ased primarily, if not exclusively, on its party-appointed

arbitrator’s allegation that Gant was biased. In fact,
prior o Weiner's resignation York had not made any
complaints or allegations of arbitrator bias. Because
the allegation of bias againgi Gant was initiated by a
fellow arbitrator. and not one of the parties to the arbi-
tration. York claims this case is one of first impression

Specifically, York charges Gant with:

United States
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|. Repeated failure o afford chiimant’s attomeys equal
time to make their presentations.

2. Failure to consult with his fellow [*15] arbitrators
before reaching decisions on procedural motions,

1. Anention only o the lawyer-mamber of the pansl
in party-appointed arbitrabor), nof o the businessman-

4. Failure 1o take account of any record differences
among the arbitrators.

5. lssuamce without the knowledge or consent of Mr
Weiner of a critical order . . . a5 a8 Panel Order

—Meome—Supp. Pel.. p. 9 [cmphasis i onginall. York

alleges that these charges imken together demonstrate
that Gant “substantially depaned® from the standards
of conduct expected of arbitrators as specified in the
Arbitration Act, the AAA Rules and the Canons of
Ethics for Arbitraiors.

(N 1'. |_-F'muuw cites no authority, however, and this l:uwri

1

has found none. to support the proposition that a vige,
lation of thoss rules and canons constituies bias o

other ground io review an arbitral award. Even
ing that ¥York's allegations are true. they do,

1 showing of bins or partiality under the case faw as
detailed sbove. Y

As to its claim that the AAA | “handled the
complaint of biss, York fails laint why the pro-
cedure followed by the AAA; was [*16] in ac-
cordance with Ruls 19 of Arbitration
Rules. was insufficient. claim that a "eviden-
tinry hearing” should conducted but doss not
explain what dﬁs av it would have, or could
have, submitted, \
1 The clearly outline the procedure to be

AMA receives information regard
from any source. which would in-

foll i 2
ing = ias . wha i
clude .k list. If & party objects to the comtinued

= — fArbitration F.ul:: (

service of an arbitrator it shall submit its claim to the
AMAA and the AAA will determine whether the arbitrs-
tor should be disqualified. and thai determanation shall
be "conclusive.” Ses Amencan Arbitration Associztion.
Commercial Arbitration Rules, Rule 20 (19881, York
has pursued arbitration before the AAA. and the AAAN
Rules were incorporated by reference into the purchass
agreement between "i}rtl.ndM:Dmurft&r:ia there-
fore bound by those Rules. At this ﬁ&ﬁ; process,

the court must defer to the decisi Y

P ﬁtltpl;ﬂml of Arbitrator 'lﬂg_h;aﬁ

Again, York is b-mqi-‘h ‘the AAA Commercial
L‘ﬂ"l:ﬂ- A periuasive reason

for its non-co e With the AAA's direction, un-
der Rules [*17] 14and 20, 1o appoint & new arbitrator
York's argument Wgainst complying with the direction

was ‘Tﬁy the AAA and rejected. The AAA is
r interpreting the AAA Rules and the par-
h::-lcb to simply ignore interpretations they do

with. See American Agbitration Association.

il Arbitration Rules, Rule 52'(1988) (AAA

hl‘ﬂ that do not relate 1o an arbitrator’'s powers and

/ duties "shall be interpreted and applied by the AAA, ")

In fact, York could have appointed a new arbitrator with-

out affecting its complaint of bias or its ability to stay
the arbitral proceedings pending a suit on the claim. |

| York is not free to disregard the Rules it agresd to
operate under and axpect this court to relieve it of the

consequences of doing s0. The replacement arbiiraior
‘appointed by the AAA should remain on the panel.

= For all of the foregoing reasons. York's petitsion i

denied. McDermott's cross-motion 4 denied as moot, |

United States
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