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UMLITED ATATES DISTRICT COURT
EMETERH DISTRICT OF WEW YORK

m= =
CHESHIRE PLACE ABBOCTATES) #1 CV BlEd
HARIHE WOVEMEWNTS; IHC.) HEHZRAHDUN
BTANDARD MARINE TRAHBPORT SEAVICEG, IHC.)p AHDO
ETAHDARD HARIHE TOWING RERVICES, IHG.1 GRODER
wmd BTANDARD HARINE BERVICES, IHC:)

Flaintlifs,

=afilnat=

TiE WEET OF EHOLAND SWIP OWMERS MUTUAL
IHSUVRAHCE ASSOCIATION |LUKEMBOURG) and
THE MEST OF ENQLAND SillP OWMERS IMSURANCE
BERVICER LIHITED,

Cafandants.

e o o e e

STAHELL, TABACOD & SCHADER

{Jaresd Htamall, of counsal)
How York, New York
for plalntiffe,
LaBOEUF, LAWB, LEIBY L HaoHAE

iTayler R. Briggs and Scaphan H. Grel, of counmsl)
ey York, Hes Yark
for defandants.
HICHKERSOM, Dlstrlot Judgan

FMelnclete, vessal and micins sgulpssnt ounsra and
rulated corporaillons, brouwyht this sctlon sgeslnet
dulendapts, & "procection snd lndsmsley™ wutusl
insuranca sesscvlation (the Assodldplon] organlzed wnder

tha lawvs of Lusesmboury, andolis Engllsh managemsant

sonpary, alleglng (1) Lresch of coptracts providing fee.

CHESIRE

Lnsucence; (3] Ecaud, and (3) vielstichs ef the
sscurltler Lawae of the Unlted Btates.

pafendants moved pursuant €5 ths Federal
arbitcatlcn Aok, B U.B8.¢. 04 1=307, to disslss tha
cosplalnt in fevor of stpltretion, or, in the
altachative, to disalss the Eraud clalss for fallurs te
plend with sutfi@lisnt partleulariey, and to disslss Lhas
clains undez. the sscurlties lave for fallure Ko plaad
tha axistence\of & sscurity.

This eaurt advissd the partles Sy order dated
Bepbanka® 3, 1903 that Lt propossd to treat the matisr
mE ofié Lor susssry judgssnt end Invited them to Clls
addltional papaca.

1:

The Apsoolation la compclesd of lte membares =-
oWRAES; chprterscs, opspators; &nd mapsgers of vessals
== whe sutuslly insure cartsin of ssch others' rlaks.
Hesbers srs sntitled to Insugence but sce also subjsot
to "Calle," monsy pald te the Asscclstion to cover tha
aoat of claims by viher sanbacs. The Assoclaklon's
ralatlons with lts sesbars ara governsd prisacily by
Its "Constitutlon™ and ltm *"Rules."

The Constitutlon provides In § 78} that avary
"Ownar® wWho “"antere®™ a veasel for insurance ln Lhe

Kepoolatlon becomsns a "Hosber" [(rom Ehe conpancasant ol
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the parled of lpesursnos, "peovided that thers shall bas
na mors than ons Hembsr" as to ssoh vesssl., If thare
im mors than ons Owner, such Owners "shall be desmed to
ba Jolnt Hesbesrs and togeather camstitdits but & slngla
Hembisg," Hotlcs to any one Jolnt Hembar Ils desssd
nobtloa Lo mll; and tha Jelnk Henbar whoss nams [lvak
sppeares in ths Register of Masbars Ls *sntltled to
exarclas all votlng and other rights of the Joint
Hambars,*

Faotlon 3{a} of the Constltutlon definss "Ounac™
&8 an "gwnar, ovnar Ln partnarashlp, owvner holding
waparate shapes In saveralty, part ownez, morbgagea,
brusteas, chapbsrsr, cpecator, sanager or bullder of &my
vesssl and any athar person whatsoavar interessted ln or
in possasslon of apy vesssl,.®

Under Nuls 31; s pareon Wishing to banoms & Hember
msusk apply te satar tha vesssl. 1f the application Um
Iﬁl:l_l:ltlﬂ, ths vessal ls sntered as Inoured by e
bmpcolatlien, whlch lessues & Cartlflcate of Bhtry \to tha
applicant. Rule 31,

Gn July 16, 1986 “denaral Harins Trapspockt
Corporation, ab™ [Guneral Haxine], weyling ltealf ss
Eownar/Opecator® of thirty vesmale, Including the two
concerned hare, namaly, the b&rge Leo Frank and the tug
Emlly §, riled with the ‘Namcdlation sn application to

4
untér the vessels "for Insurance jn youy Assoclatlon.®
Tha printed applicastion providoed, jamong obher

Lhnlmigs, that

Ie this application For Ihsuranos Is acospbed by

tha Assoccliatlon tho appilsant’ owner will ba bownd

by tha Constitution wwh Bhe Rdles of the

hswoclation In forcal frop tims fo time, except in

go [ar as such Mulde way havp beon modlfled by any

gpaclal torws sl vub, In the Cortificate of Entry.

it s welisputed\ihat a Cortlflcate of Entry was
issucd by the AMisdolbtion Lo Genapal Haplne as a
“Huepbar® [abhough the criginal of the Certillcate has
not boon @roduced) . It s also undiaputed thak tha
Cortlficats preyvides CLhat the terss and condlilons of
tha inBurance alforded by the Assoglatlon with respeoct
L the vessals “"are upon aml In agcordanco with Chs
fMules of the Associatlon for the fime belny In fovce, ™
ckcepl buw Che extent thob they ore sodlfled by spocial
Lorms seb oul in the Cectiflcate, There ls no
contention that thare wara any suwcli speolal terms i
Lhie Cartiflcata.

The complaint alloges that plalntlif Cheshlre
Plave hsseolates [(Cheshilre) ls the owner of the Emlly
i, amd plalntlic Standacd Haclne Tansport Servloes,
Ing: (Transport) the owner of tho Leg Frank: A&1GChouwgiy
Lhie complaint says that the plaintifis are "entltled bto

insurance rights,® nelther thoe coaplalnt por any other

-

1H0d34 NOILVHLIGHdYV
TVNOILVNHILNI

ited States
ge 20f 13



E-d

¥l INAVM T EMDLLYDIIENS ATTYEMN BEL

BOL-LCIODE-S0r - BT T ¥ 108

g

popics Clled by plaintiffs state the source of thoes
Flyhts.

Plaknly under the copstitutlon and Rules of the
pusoclatlon plalnblifs case to ba goatltled to whatover
insurance plghts they may have oinly by resson of tho
Apsvclatlon’s svoeptancoe of General Marlne'as
application te enter the fmily & and Loo Frank as
Ensurod .

Hula 6% in effoct for the polley years 1984-87
Lhrough 1908-89 provides for referral to arbitratlon in
London if

any differvnce er dispute shall arlse bolweon a

Mombay or forsor Mosber and the Aescoclatlon out of

or in connection wikth theas Rujes ocr acleing oul

of any conbtract batwaen the Hosber or [ormar

Hembor amd the Assoclation or #s to the rights or

obllgations of tho Assocolation or Cha Hesbhar o

formar Hosbor thereunder or bp connection

therewith or as Lo any other satter whabeBoovor,

The Rule also provides: "Moo Hesber or [orsar
Hesber may bring or malntain any sction; sult/oc other
lugal procesdings against the Assoclatlonln sonhectlon
wlth any such dilference or disputs “ﬂ}a!l hin has [lrst

otained an Arbitration Award In acébcdance with this

Haal o, w
Gencral Hacine remalned §eessber of Ctho
Assocjatlon Crom 1906 until 19%0, when the Assodlation

sought to cancel the Insurvance contract, Wheathoer thalt

gancollatlon was valld is the subjecg of t‘_lﬂi-’fl"ﬂ
arbitration provoodings in England InSwiflbeh all
plalnctilifs are particlpating.
IT.

Phe lesues on the sotion Are governed by Chapter
P of Ehia Federal Arbl€rablon Act [thas Aot), 9 U.&.0.
§§ 201 gt sgq-, whigh Lpplemanted the Conventlon an the
fegognitlon aml Enforsemcent of Foralgn Arbliral Avacds
(tha Convention)), #htered into force for Eho Unlked
States Decesbds 29, 1970, 21 U.S.T. 2517, T.1.A.85. Wo,

6997 [repointed following 9 U.5.C.A, § 201 {1993

Supp. ) .

“fhere are Lhiee provequlsites to enfordemant ol an
it‘hltrnltlun ayreomenl undur Che Copvegntlon: (1] Tha
agreament wusk bo ln welting. Convention, Arblcla
LE{hj=(2). (2) e agreesent must arlose oubt of a
comsarcial relatlonship. 9 U.B8.C. § 203. (3] At least
one of the parties sust not be an Amprlcan citlzen or
Lhie commerclal relatlonship mubsc have @oma conneol Lon
with one or more forelyn states. 9 U.5.0. § 202, In
Lhils case tha Lhroe regulresenls ace met.

Quast lons vemain as to (1} whabher plainclfifs ara
bound by the agrecment, (2) whether bthe dispute falls
within the scops of the agreesent, and (3] whether Uhe

sub jeot mattar of this dl:put.l iz nob arbltrabille [or

TYNOILVNHILNI
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BomEg reason seEblvansous Lo Lhe agrossaenk.

Ipe, ¥. T, Kakiuwchl & Co.,

e GCangEco,
Bi5 F.3d o0 (a3« cle. 1907).
L

Tha Lerms of bthe agresmenl [or Insurance Getweon
Genaral Harlno and the Associatlon are esbodied In lks
Bules and lte Constitution.

Oy signlng the Appllcation Form for entry and by
the provislons of the Certilicate, Gaparal Marlne boumd
ltemlf, as Hombor, and lte Jolint Membars Eo ablde by
Constitut lon and fules, Including Rule &2, cegulecling
disputes to go Lo arbitratlon. Other persons
"interested" in Lhe vossels, by reason of thak
interest, become co-ownecs and Jolnt Hembars that
Losjether with the applying Mesbor "constitute bubt a
single Hambar® amd are also 8o boupd.

Chaghira, as ownear of Lhe ﬁ-i}x_i. and Transpock
A ownar of the Loog Frank are plainly oo-owners sl
"Joint MHembearu® with Concral Marlne.

Plalptlits, pechaps dellbecatply, rebiadn from
specliying the other plaintiffs’ Intoros® [n the two
vessels. Dafendants have subsitted ESCartlificates of
Entry" dated January 16, 1993 sipaulng plalnilils to ba
"Joint Hesbors" with tha 'H-pghl:".,'. Ceneral Harino.
Flalnkltfs have subeltbed ma\affldavite or ashlblts to

dispute the accuracy of this information In the

Certificate. 1n any event, plaintiffs have not
fubentl rled any obher relatlonship to r.Jn-l i fondants Lo
cupport tholr olaim for lRsuranca.

PlaintlEfl have mado & nlluulinhr of contoenklons in
an dffort to escaps balng lln-lllﬂl!ﬂ' fula &3.

First bhoy acgue thaf ihj} ara notbt bound bBECEERD
dufepdants have allegelly\adeitted in an unrolated
bankfuptey proceeding, thit plaintlffs are "co-assureds®
and not Hombergd ahey submit & porglon of a transeript
in which an.atbordey with ne ldentifiable cennset lon to
Ll dafendanbe In this case says: "General Harine was
known (a8 thé mesber. There can only be one member.
idre gan be co-insuceds,® Transoript et 19-20, o the
Heikor of Stamloisd Tank Cleaning Corp.. Ing., We. idu-

P4015 (L) (Jupe 19, 1991). The statemant was part of
a goneral discusslon of mutual Furluu lnsurance | thae
Elgnificance ol the ters "co-sssureds® or "co-lnsurede®
was not dilscussed.

As poted abowve, under § 7(4} of bLha Constitukion
discussed above there van ocnly be Nogne Hemboar®) but
that one HMesber L coppusad of all fhe Joint Hesbera.
Tho statemant ln the bankruptoy procesding has o
pertlinance to tho presont mok lon.

The Lterm “co-assured" doas not appear In bthe

Constltutloan, and ls oot sentioned In the Hules untll
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9%, In bhat year Hule 34 was amgnded to lhocluds the
Lere "Co-asgurod® pae [ollows:

Whore a Cercifloate of Entry for an Insured vessel

rocords ae parties Inouresd thersundéar soro porsons

than one whother jolncly or sopucately Intorosted

suich parsons are herelnafter referved to ne ‘oo-

iGEured? or foo-asoureds ...

Bofore 1985 FAule 36, ancicled "Jolnk Enktcliews,™
rulfucred only to tha *0woec® or "jolnt Owners™ and, e
Eubstance, stated that (1) delivecy plf ono Certlfloate
af Entry or Endorsement slip to ona pf the sevaeiral
joint Dunors I sufflcient dolivery to all, (2] tha
joint Ounars are jolncly and severally lLiable to pay
all calla, (3} the Associatlon ls ontitled to declina
Indwsnliy Lo all jolnt OWnors LI the conduot of any one
G0 justifies amnd [4) Enowledge of a gosmunication [rom
thie Assoclation Lo ope joint Owner le Lmpubed to ald,

The 1989 amsndment to Rule J& dld pnot change \thide
provicions with respeot bto Dwners buk :.:uqnllqﬂ luih a
perscn, although not a joint Owier epuld o eitlitled o
ingurance, for osamplae, as a thind—p.;;r pavialiclary.
Thus o co-assured, |f not also an Opper tavling an
incerest Iln the vessel, ls not th&gitud to pay Cha
Calle required of Owuners. Uueb bie aeealeesnt sleo

whibliles the hsscolatlon ©o Yeclioe |ndesnliy to all

Uwners andfor all co-assurads L the conduct of any one

w0 justifion.

La

Plalnwtiffs orgue that this amepd@aspt and a 1589
amundment to Rule 62 give rise todan Jnfirincu thak
althouyh they are somshow enti€led)ts Insurance clighta;
Ehuy wars not bound by the akbitratlgn provislon until
1909, ‘The asendesent of theb yoor o the [Irsl @antence
of Mule 62 makes Lt gdady®lf any differance or dlispute
ghall ariss babwoss O\Hoesber or [orear Hosber QU gy
other pergon glutelng wder these Byles and the
Bigsclablon\ & Such diliecences ar disputs ahall ba
referred Co arbitiation” |asemdsent asphaslied].
PlaAER0Es say Uhab Lhis oreated a nee but wot
rﬁlﬂa.ﬂllvn obligaticn on "co-assuredas® to arblirates.

Az is evldent fros the sarlier discusslon, the
argumant rasts on a [alse prémibng. Plalnclffs ara not
Euruly Cco-assureds; they are also Ouners bDecauss of
thale laterdst Ion the Llovuced vesssld. Seg
ConsCitutlion, § If{a). They togeiher with thelr fellow
ounars Chus constltute Lhe single Hesber. As such by
tha terms of Nules 62 prior to the 1989 asepdment they
are bound to arbitrate,

Even Iif plaintiffs were pot Jolnt Heslbars, Chey
would ba obligated by Che arblbration clauss undar
conbtract prinociples because theler rlghts derive [ros
tha applicactlon for Qnsurance submltbed by General

Harlne @il acoepbed by thoa Assoclatlon.
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Hhen a plaintiff "bases Lts glght to sus on Lha
contract ltsclf, not upon a statubte or soms other basls
outslde the contract, Lhe proviélon requlring
arbitratlon as a vondltion precedgnt to recovery musl
Hells Faroo Dank Igtecnational Corp, v.
Landen Gtean-shie OWners' Hutual lnsucance ASSOC, , 408

Thie Is trua

ba obscrvead."

F: Supp. 626, GI0 n, 10 [B.D.H.¥, 1976),.

whother a plaintiftf acqulred rights under the contract

as agent, third-party Bonaflciary, or asslgnes. L [§d
RL1 splll by the "hAeoco Cadizh, &59 F.24 T80, 754 [Tkh

Clr. 1991) [(finding signatory's agant bound by
arbitrotion agresment) ¢ [pnterpoel Lbd. ¥. Throwal
Transporkt Hut, Ins,, &35 F. Supp. 1503, 1504-05 (8.0,
Fla.
Ly arbltration sgreement] [langue de Pacls ot dos Pays=
Bas v. Amoco Ol) Co,, 573 F. Gupp. 1464, 1466 [6.D.H.Y¥§
1903)

1988) (non-signatocy thicd-party hlhutlclllr laosuanad

(asslgnees bound by assignorfs agroessnt Lo
arbitrate abssnlt nolloe to Cthe contCary) .

PFlalnkitfs also say Lhey have no uhllglthh ko
arbitrate becauso Genaral Harine had no fnevdee of Ll
arbitration clause. They submit an qi[idiﬂ]t [roim Tha
nltlpur, PFebler Frank, who slgned Ehe appllcation for
mombarslilp on GCenaral Marlne's(Baball, swvanrlng Ehab ha
Was nobt advised of the q:hltfhttbn aqrecment and did

not sea @ copy of the Hules until]l after 1990.

This argument s [vlvoelous.

12
In a separats
pacagiraph directly above Frank’s slgnatuge the
application statas, "if this applicsplan for Lnsurance
is accepted by Lhe Assoclation the gpplleant Owner will
ba bound by the Constitutlon and the” Hules of the
Assoclat bomn. «..™

Prosusably Frapnk ceads ahd undgrsbands Engllsh.
Even L he does nob, rillure to read or lnvestlgabe Lhe
tores of the conpract “ene signs ls ot a defensa to
ing Paper Express LEd. v
elankuch Misciithon Gelll, 972 F.2d 793 (Tth Clr. 1992)
(plainEtEf\bound by [ocum selection clauss to Litlgate

enforcomant of| tHe Gontrack.

in gErmand despite his lgnorance of the provision,
lncoeporated by relfecrence and writtgn in Cerman) § E.
Aban Farnsworth, Cojtroctg, § 3.7, at 116 (1982).

An agreéement to arbitrate ls enforovable “save
dpoi such grounds as exlst at Lavw of In egulity for the

HMitsubinhl

Hobors Cofp, v. folec Chrysler Plymquth. Ing,. 471 U.S.
Bl4, 627, 105 B. Ck. 3346, 1254 (panty may avold

vavocatloen of any coentract." @ U.8,qQ. § 2.

arbltratlon sgreement resultlng frow "the sork of frawd
or avervhelming wewnomle power that would provide
girounds *[er the vevocallon of any contragk®¥)

feltations omlitied).
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Flaintlffa have progentod no grounds sufflolent to
avald thelr contractual oblligations. Even LE
pludnthifs ware Lo clalem that General Harlne wWas
that olalm
Flood &
CE. LOQl,

induceod by fraud to sign the applloaklon,
wiould be arbitrable.
Conklin Hid. Co,,
1807 [1967) Mannlong v. Enecay Convelslen Devices.
1101 (#d Clhr.

Ecima Palot Corp. v.

Jig W.5. BT G.

195, d0b,

., 0331 F.2d 1094, 1987,

Flalntiffs in addition contend fhat thelr cighte
stom [ros an Investment contract represanted by a
progpectus and oral comsunlcaclons. Gut plalntiffe
ubmit no exhlibite ldentlfiod as an lnvestment conbrack
ar prospectus. Thora s no factual support for &
wouree of plalpeiffs’ Insurancea rlghfs other than tha
Constitutlon and Mulas.

Ia.

Flaintiffs contend that even Lf bound to arblirate
any dispute coversd by Rule &2, thelr dispute Ys\not so
covared., The contention ls meritless.

fn Lt face the arbloratlon prnvhllﬁh In Rula &3
appl ies to “any difference or disputy™betwesn the
hsuoolation and o Hember aclslngsfaul of or In
conpection with these Hules of, arlsiog out of any
contract ... or as bto the Pghts or obllgations of the

Assoolatlon® or any Membor, or "in connectlon therewlih

i
ar as bo any other matbter whabsoaver.® _lE Is hard to
concaive of an arkltration clouss with Broader scope.

Plalntiffs’ bresch of contract oyais cln;rlr falls
within thls clausa.

Go too do plalntlifs” secucliligs clalma. A Lhe
Gecoml Clroult has statedy even with respect to a less
encompassing arbltratdaen @lause, “[1]Jf the allegatlons
underiying thu clades\'couch matters® voversd by tha
[conbract ab Ld@uwd ] then thosa msatbgre must be
arblbrated, thtlﬁlr tha legal labels atbachoed to
ineseo. Inc. v. T. Kakiuchl & Co., 815 F.2d
Ba0, M6 f2d clr.

thos, ™
1987) (cltatlons gmitted).

Thn complalnt's allegations of facks undecly i
plaltntiffs” thres securities claims say that defendanis
assarted a cight wwlar the centvact, which plalntific
dispute, to cancal plalntiffs’ insucance retroaclively
bacauss ®a corporablopn® [(presumably Ganecal MWarine)
Called Co pay amounbs owsed.

Plalnticfs' allegatlons of “untrue statemcnts of
materlal feot and omissions® in vioclatlon § 13(21) of
the Securities Aot of

1933 (the 1933 Act], 1% W.5.C. §

FIL{2), and § 1O{b)} of thae Sscurlitioge Exchangs Aot of
fra] o),

more Llian stabemonts that defandants vlolated thelr

1934 (the 1934 Acc), 15 U.5.C. amount Lo no

obligations wnder the Constloucion mmd Rules.
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Spociflcally, plalntlffs contest the sukhority asseried
by dofondants to 1) terminate plalntliis’ rlght to
insuranco because of anocbher corporatlon's [fallura to
pay amounts desanded by defendants, 1) alter the Lerss
of plaintiffe’ Insurance at will, 3] apply those
alterations retroactively, 4) cancal plalntlffs’
insurance retroactively, and %) lawfully sell
insurance. Plaintlffs repeat thesq allegstlions Ln
support of thalr clalm for fravd.

In support of thelr clais undac § 17 of the
Invesimant Company Aot, L5 U.5.¢, § 00a-8, plalntiifn
aliege that they werea harsed by defendants’ attaspt bo
avold Llabllity wunder the conkrack.

Mesolutlon of all these clalms regulres a
determinatlion of defendants’ uniderlylng obllgatlons
uwnder thae Constitutlon and Rules.

Even If thore were doubt as tg whether plalnthile’
elales are withlin the scope Rule &3, such a doubt Would
Hoses e Cone
Hemorial Hesp., v. Horoury Conabi. SO\ 160 U.5. 1,
G4 (1981},

The arbitcation clause cowire\the dlisputes

b resolved in Favoer of arbltratlon.
24-25,

ol 6. CE. 917,

asserted In the complalnk.

L
s

Plaintiffs argue that even L the arbftcdglon
wlause is broad opough bto cover Che dliﬁu&g&. tha
claims under tha 193] Act, the 1924 (Act, Gnd Eha
Investmant Aot are nob arblirableas o satter of Unlted
States public pollicy.

Plalntirfs say that podubslt the ssourltlos
clalms bto an arbltratos, InSLondon would "undermine Lhe
anlorcosant of fodptal\ securlties lawsa.® The court
ancumes solely for bthé purpose of thia discusslon that
the plalntifis™ interest ln Insurance under the
const itulon and Hules constitutes & gecurlty."

fhe Sipress Court e Hitsublshl Hobors Corp. v.
Selap Chiyeler-Plymouth, 473 U.8. 614, 108 85, Ct. JIJ4E6
(1805) , rejected Soler Chrysler-Plyscuth's argument
Lhat tha puhllq Interest lpn onforcemsnt of [edeval
antltrust lawe mada ite agresmsent to arbltrate all
disputas In Japan unanforceable as to anctltrust olalims.
The Coirt [ound that dllp“:u tha Important delerrent
and resadial [unctions of the antitrust laws,

concarns of Internatlonal comlty, respect for

the capacities of foralgn amndd Internaklonal

tribunals, and sensitlvity bte the need of tha

internat ional commarcisl system for
prodictablilty Im tha resolutlon of disputes
regulre that we enforce the partiea’

ArEamank .

473 U.8. at 629, 105 5. CL. At 133565,

140d34 NOILVHLIGdV
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v
The prosusptlon In faver of srbleratlion applles
oqually to plqlntl[f[* geaurlties clalms. In Jochaopk ¥-
hlbarto-culyer Co., EE. 2449
(1974}, tha Court hald that an agresment to arbitrate

417 U.8. 506, §4 8.

disputos befors the International Chamber of Comsarce
in Parls coverad the Amserican plalntiff®s clalma
agalnst & Gorman dofendant wunder thae 1934 Aot. Sog
illso Rodrisues de oulisa v. Shsaragndéserlcan Esnreds
L., 490 U.5. 477, 108 &. Ct. 1817 (1909) (arbltration
agresment between Unlted States cltizens coversd clalma
under § 12(2) of the 1933 Aol ShearsenAmnsrloan
EnuFinl¢_1ns; v. HocHah@n, 482 U.8. 230, 107 8. Ct. 2312
(1987} jarpltracion agroement betwsen Unlted States
cltizons covarod clalms undor § LO(b) of tha 1934 Adl].
on tha basls of thesa declslons thils ocourt WAL
enforce the arbitratlon agreament 48 Tto the clalms

framad in terms of the soourltles lawa.

If plalntiffe have rilyhts undar the BEowrlties
laws, a matter whlich this ocourt dogs mot address, mnd
if che arbltratlon avard falis adasmately Lo protect
thosa righta, plaintiffis may anéijnq- anforcemant of
ths award, Under the Convelcban, & court may refuass Lo
enforca an avard that "Ceuld be contracy to Che puklic
pollcy of that country.® Conventlon, Art. W(2j([bj.

Ges Hitsublahl, 473 U.E. at 637 n. 18, I05 &, CE. at

18
3358 n. 19 (should arbitratlon awagd fail to address |
clalmant’s foderal statutory :!gﬁll. Fward would ba
“against publlo polloy®). 1
{88
Dafendants’ sotloh for sussary judgssnt ls L

geantad, and the casplalnt is dismissed Iln Fevor of

arbltratlon.

S50 ordaced.

Broacklyn, Had York

Datsdy
* Harch ", 1951

¢ NF
Ly, el M- Z-.r:‘i‘i'wrﬂ:

Cugans H. HWiockerwon, W.5.D.J.

1H0d34 NOILvHLIgdV
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the ShenlT of Bufolk Cousty sgsinsl thair
Southampilon residencs hasel an the Mew
York judgmend

he February 1, 1000, plaintiffs meved the
Coanecticut courl to reopen he original
judgresnt.  Plaintiffs argued that the judg.
ment wus frasdulently oblained beeause de-
fendasta never gave plainbifTs proper naties
of the procesding. The Conmecticub coun
depied plainlifn’ matien becsuse it was on-
timaly made, [t also denied plalniiffe Jume
I8, 1991 moldon Lo reargue the February 27,
1931 molken. On February 24, 1991, plais
tiffs moved by order to show enuse before
the Mew York Buprems Court to have the
Conmecticut fodgmant declared void and ums.
enforceahle becssise of alleged Framd in it
procurement.  The Mew York Court denisd
Plmindifs’ mestbon slating thal il was redquired
tn give full fabth s eredit to sny foreign
Juilgment unless mueb Julgment was ohisined
by defaull im appearsncs. The Mew York
eourt fousd wnavailing plaintills” combesition
that they lailed to defend the Connectieut
eane becaiins of defendania’ faslure fo give
ihem proger notics of the eourt procesdings.
According (o the Mew York rwr, “lolnce
Jurisdiction is eonlerred it in not divesied by
iefendanta’ fallure Lo appear st & |ater pree
cuading.” Plantifs are prosecuting an ap-
peal of ghe New York Supreme Courl decd-
iinm

Pluinkiffs’ present federal court action rais-
s clalma for misrspiresentation and sbuse of
process.  In adililon bo menetary damages,
plaintiffs seek to have this Court preliminar:
Iy #nfoin defendsnts from expeuling on Uhetr
sate judgment

IL DISCUBRSION
(1] Plentiffs’ sbuss of process and imis-
Fepresenialion duime must be  dinminssd
Both elaims hinge on defendanis’
fraud fn e procuremsent of the slals o

Judgment.  Becauss the New York Supresp)

V. Th Mitw ¥ork Supreme Coun's opisien deny
ing plaisedhy’ order w0 ibow come doa sl -
phicithy aiwie shaa i found than defenidania gl mai
perpetraie sny Irsaid in dhe procesemest of o
Conineciicwt judgment Bathes. 1lie court in e
réther dummary openiom mevels smaed tha

Inlewe parindiciion b dnnferved i s s iliseneni|
by delirndany’ liduie bo sppeess o1 Baie i

H15 FEDERAL S1IPPFLEMENT

Coiirl has slresly delermined that tie Cas
necticat judgment wan not fraudulestly s
talred, plairdiffa are e preciodsd fom
litigstong tse framd imsse in this later sree

2] Collwteral sntoppel or o pred
appliess when there in an idently of s
betwean & priac and |nter scton.  The s
o be precluded must heve been seiually
ltiguteil wnd decided in the prior sces
Moreover, the @sus misst have been neoss.
ARry Lo the prior court's judgment and tham
also musi have been “n full and falr opports.
mily to eonlest Lthe dectsion sald to be mntrad
ling," Choens v New Fork City Hous Autk,
4 F.2d 408, 408 (3md Cir 1531
Sehunrfs v Public Adwmin, 3 NY34 6
HHT.BHHG-,M,MH.H.H?&H
1 15687).

Hers, the shsswce of fraud hes siresdy
bissn eatabllshed. Under sscibon G400 of e
HY.CwvPracl. & R, & sister stals’s g
menl w0 be secorded Rl faith asd cradi
only when defendanta have appeared in i
prior setinn asd thére has heas so fraud g
fa procaremsnl  [n their order o show

eauss hifere the New York Suprems Coung

pluintiffs ergpasd that the Comnertieut

meent should mat be given fall faith asd )

beeaziss || wis ohiained by fraaid, )

York Suprems Court denied plulntiffy’ me
ison relying e Sumimerour A 5
Hrruthill Fodus, 91 A DL B0ESET N.Y 58
G4 (15900, Summenpwr, \lbe court habl
that is the ahsenes of firaeid, Sinive jurindictioy
is coeferred it i nol diyested by delendusty
failure o lm‘rp o Iutar frceeling
Thus, by aff he Connmetiout [odmes
fall faith mnd eredil, the New York Supress
Court nerdgnarily found hat defendasts &d

nnt!{:w AUy obiain the Conmectiog

N Vi
Pacuins the New Yerk Bupreme Court b

wrkady nermsarily deierminad that defes

M.;t-ﬁ didd not engage in Fraud, tils idestiod

ir may nei be relitiguted |n thin sctiss
Plaintiffs had o full and fadr opportusity s

eeeding ™ Nowever, the coes tha the Hew Yak
it htlied on i seppert of ki comenion o
mindd far ihe propesion that in the almence of
Bl @ Enilure s spgeir in o lisy precendng w
Pl wenaium s oo defauli i sppeirir
Mareiwer, ihe whole senm of plasmills’ sigoses
befodn the Mew Yok ooo revalved sfound e
Temnl mwue

1 4 d
I_I! | =-|:

1

b A Y

CHESHIRE FLACE ». WE . ENGLAND SHIF OWNERS MUT. 543
Chmma Bil 5 sape. 550 CLDSY, (9815

prmasi Lhalr caks Lo the New York Supreims
(ot Thut eourt rejecied thelr arpumenl
beness fricsdl i & necessary slement of
puintiffy’ present monetary sctions, the doc-
wma off calluters] eatappel or ismus preciusion
mmefaten {heir o lsminsal

ILA] Fisinkiffe adso rFeguest that thin
Coert predieninarily enjoin enforesmast of is-
dasts’ judgment becsuse it wan initially
iaiined througgh frand.  Aguin, issus -‘_"‘
e preventa this Court from
shetber the Comnecticut |
H[IH’ obiaired. M 3!
wversatinfied with (he pes
N Vark Buprems Coiirt TRCCOrER |8
W ippenl 1kat decisionein.the stale eearta
Pderal distraet eoirid cnmmol exerelne apgeel-
i jurisietion eyen, slats court Judgments
butrit of Columbio \Gourt of Appeals »
Polisaan, 460, ThE. AT, 100 S.Ce 1909, T6
LES B (ID6R).  Acvordingly, plaistin'
mpuasi-fara preliminery injuretion mist
s be disminsed.

y

L COMCLUSION
Fof the shove-statsil reasonn, defendanis’

1 In the

“tion f0 diamiss is hereby granted.

& DRDERED,

EESHIRE PLACE ASSOCIATES:; Ma-
rire Movemenis, Inc.: Slanderd Maripe
Tranaport Services, Inc; Standard Ma-
rine Tewing Services, Ine; and Stap.
ilard Marine Bervices, Ine

v

B WEST OF ENGLAND BHIF OWN.
ERS MUTUAL INSURANCE ASSO:TA-
TON (LUXEMBOURG) and The Weal
of England Ship Owrers Inauranee Ser.
rioew Limiteel

Ma. 81 OV 5064,

United States [Matrict Couri,
E., New York

Mareh 5, 1098,

Vesssl and marine squipmest owners
al mlated corporatiors  breught  selion

aguinsl protectlon and indemnity mudssl 6

surance asscistiben orgunized ander the |aws

of tmmhgg. and its Engliah managemend
{

eOMpPENY. isged bireach of con.
tracia for insurance, fraod, aed
winl secaritiss lews of the Umited

weral i n Act Lo dismnisa complaint in
Pwor of arbitration The District Court,
Nickermon, J. held that: (1) plaintife were
"baund by arbitration rule of inmrance assecl-
slion; () arbitration prevision covered dis-
putes amserted in complaing which gave Hae
e alleged securities vialationa; apd (3 Uit
ed Blales public policy did nol preciode sub-
mismion of meeurities elaims Lo wrbétrator in
Landen.

Matbsn granted.

L Immirance S=T47

Wemiel snd marine squipment owners
und related corporations comstituterd & single
miember of protection and indemnity musiusl
Indurance msmceiation, amd @a suwch wors
biind by erbitratlon provision of esssciation
files, notwithatsnding contention that hay
were merely “sv-sasureds” enil pel members
and ihat a8 co-assureds did nol have ohls-
fation te arhitrate; eves if frwsers and relat-
ol corporations wers nol joind members, tyey
ware ohligated by arbitration claise under
cnnptract principles because their righis de-
rived from application for isirance subemic-
ted by one cwner and sccepled by mmsocis-
tinm

L Arbitralion =g

When party to sontract bases its righi in
mise on contract Iself, mol spon Mafus o
soms alheér basin calalile contract, provision
Fequiring arbitration as eondition firecodent
tn recovery musl be ohserved, whether plain.
UM sijasied righis wniler contrset &s nient,
ihird-party beneficiary, or asignes

1. Contracta #1381}

Failure to read or investigale terms
onbrart when nigmed 8 modl & defenss 1o
enforeemenl of roniFaci

N

- K
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i lnsurance ®=1ag

Artsitraiion provialon in miles of mutsal
lmurmnes amsoeislion wes biosd ensagh Lo
caver dlispuie which gave rise o hreach of
eontracl and semeritles clabma, ss resolstbon
of sl elaims required determinstion of anider.
Iying ehlignibons wniler constitullon and rilss
ol msancisteen

5 Inswrence S=T57

United States public policy did mot pre-
clude subsmissian of securities elaims 1o arbi-
trator in Lopdon

Faumell, Tabhweeo & Rchager, New York
Cily (Jured Slamell, of roansell, for plais
Lilfa.

LeHosul, Lamb, Lethy & MacRae, New

York City (Taylor R. Hriggs, Stephen H.
Chrel, of counsell, for dafenilania

MEMOHRANDLM AND ORDER

RICKERSON, Distriet Judge

Fluintiffs, vessel amd merine squipmsst
owners anel  Felated corporations, Brought
this setion sgabnst defendsnts, & “pretaction
snd indemnity” mataal inmirsnce sssccalion
{the Asseciation) orgunized under the (wws of
Licemboury, and ita English massgemant
rompany, sllaging (1) breach of conlrscls
providing fer |msuramce, (2} fraud, and 3)
violstiona of the securities lsws of the Uniied
Slatan

Defardants moved parsuast to the Feders
Arhitratiss Acl, B URC §§ 1-007, w0 dis-
misa ihe complaini in favoer of arbitrstion, or,
in the allernative, W idismisa ie fraod elalma
for fadlure b0 plesd with safMcient partioalard-
by, and io dismiss the clajms under the seny-
rithes lwwn for fallure Lo plésd] the sxisepcs
ol & serurily,

This eourt sdvised the parties by
hudwﬂnlurn.lmuml:pruplﬁ
trend the mslier a8 one for sum
ment wrd inviied them to file additioral ps-
pers

I

The Associstion b eomprissd of jln mem.
hers _oamers,  charerers, ufeerafors,  wnd

HiS§ FEDERAL SUTPFLEMERNT

E

maragars of vesssls—who mutually ineew
ceriaim of ench others’ Fisks. Membsm s
enlited to imuranee bat are alao sobjes u
"Calls,” mossy pald o tse Associslion i
civer Lhe coal of elsdms by olher membam
The Ansoristion’s relations with ils mambey
are governel primarily by iin “Cenetiiie®
and s “Hualas™

The Constitution provides in § Tia) el
every “Owreer” whe “enters”™ o vesssl b
insgranes  in the Amsocistion becomes §
“Member” from the commencement of de
periead ol isuranes, “provided thet da
shall be ns mere than one Membar” w s
each veassl If there in mors than ona Ows
or, such Dwners “shall b desmid 1o bs Juisl
Mambars and Logether rosatituts bil o s
gl Member.” MNoties to sny ons Joint Mes
1Hrh|ili-mduduhﬂl,mdl.hl.'l'ﬂ
Membsr whosa nams first sppears s iy
Register of Mambers |8 “sabied o anardes
:ﬂi@ﬂwﬂwlﬂmﬂﬂnJﬂﬂﬂn

Section Ria) af the Censtiation defs

“lhwmer” an an “owner, swner in partnenhip, [
imner heliting saparate shares in v Eralty,,

psrt owner, meortgages, Lhmlee,

aperalor, n—qnﬂhulh'ltrlllggﬂ g

n=d amy other parson whatsoever intstestsd
in or in poasssion of sny

Under Ruls 31, ;mm‘iﬁl o b
mlﬂmhrmmtwﬁ nler iha
vemal  If the applientiog , tha
'-dhub-dumh -l.-au..
m-mt-q\{gmm Eniry
Ihrmlr-u,ﬂm

m:mi “{leneral Marine Tram
" (General Muring, sigh

of thirty e
« M-

humfmrnumuqu:-i,
“hied with the Association an applicetio s

"nur the vessels “for insursnce in your Asss-

T

The printed applicalion provides, Aming
aiher things, thai

il this spplication for issurance is arreplad

iy the Associstion tis spplican owner will

be bound by the Constitutlon sed g

ltubes of the Assaciation in foree from e

CHESHIRE PLACE v, 'Ilr.m’v ENGLAND SHiF OWKERS MUT. 505
Ol B0 F By W05 (B DY, (89

o timet, xrepl In a0 far a8 such Hules may
rs bmem macdifled hy amy spaslal Lerma
o il in ihe Certificais of Entry,

h i uislispuled thol & Certiflests of Entry
mal lmdued by the Associslion 1o Gemeral
Murtne i 0 “Wemmber™ (although the original

tained ®mn ArbitFatsen Award in secordence
with ihis Rals®

e arine remainsd & mamber of the
Asnocia izn 1866 antil 1990, when the
ghi & eancel the |(msursnes

SAhether thal conesllsisan wis val-

s Cortifients han mot besn produced). 11/ 'H‘H'ihl subijert of pending arbitration pro-

|mmmmmm<

dle i b terma awnel conilitions

mperi Lo the wemasln “nre upon s

imea with 1h# Hules of the H?tl'nr
i time being in fores,” excepl

hal they wre modified by sper lﬂ
. n e Cartificate, » s oy contemlion
et there wern any pueli ¥pweial terme in the
Cartifienla.

T compluint)| allagda that plaintift Che-
e i (Chshirs) ks tha mem-
w ol tha. £ mnd plainufT Stender)
*hﬂ‘t Berviees, Ine. (Transpart)
# weney of ihe Leo Framk  Although the

“meplaind exyw that the plaintiffs wre “enti-

el lo insurance rights.” neither the eom-

“flast nor any other papers filad by plalstiffs

uly the mouree of thess righls

Funly umdder the Constitation amd Rulss
il e Assecislion pleintiffa csms e be snli-
el -t whatever insurance Fighta Lhay may
e paly by reason of the Assodation’'s se-
wpuanss of (Reneral Marine's appliestion to
i Lhe Emily 5 and Leo Fronk as insured,

Bale 62 in effect for Uhe policy years |0RG-
W Ueough [BRR-HY providea ler referral ia
whiradion in Leedon of

wy differsnes or disputs shall srise be-
mwsen 4 Member or former Member and
e Assoctation pul of or in connectan wilk
thais Hules oF nriaing out of any costract
hwtween the Member or former Member
anf the Assesiation or as o the rights s
wliguiions of the Assocustion or the Mem
ber or former Member Lhéreunder or in
mmeciion iherewith or as tn any olbsr
matler whinlsoever,

The Rule alsn provides: “No Member or
beer Membsr may brieg or maintaln ssy
wion, suil of other legal protesdingm againal
i Amsociation in comneciben with any sach
#hrente or disputs anless he han firmi ab-

ceedings n England in which all plaintiffs
e partcipaiing

The [ssses on ihe motion are govened by
Chapler Two of the Federnl Arhitration Aet
(the Acll, & DSC M 201 o seq, which
implamented the Cosvantion on the Hemgni-
tion mnd Enforcement of Forsign Arbilral
Awnrds (ihe Conventinnl, snlersd lnta Toree
for the Uniled Saten Decombar 20, 1070, 71
AT BIT. T.LAS Mo &597 (reprimted ful.
bowing O UACA § 200 (1992 Supp),

There are three prerequisitss lo enforee-
merl & &n arhilration sgreement under the
Coswention: (1) The agreement must be in
writing, Convenlion, Article [T{1={E, (&
The agreemenl musl arise oub of & semmer-
cial relationship. & USC § 202 o &
leant ome of the pariies muast not be an
American eititen or the somenereis] Felalion-
ship must heve soms ennsection with one or
more forelgn states, 150 § BI2 In thin
cass tha three requirements are met

Qustions remain aa o (1) wheiber plain-
iiffs are bound by the sgresmant, (25 wheth.
#r Lhe disputs falls within the scope of Lthe
agreement, sni (3) whether the subjert mai-
ter of this disgpute |8 not arbitrable for some
ressnn sairensous Lo the agroeemesi  See
GPenewrn, fwe n T Kabincki & Co, 816 F2d
Bal (24 Cir|0ET)

A

The lerms of the sgreement far insurares
betwren General Marine and the Asancistion
are embodied in fs Hules and |8 Constiig-
Lion.

By algning the Application Form fer #ntry

anil by i provisions of the Coruficldnited States
“l 10f 13

eral Marine bound fsslf, g2 Mem

Joint Members to shide hy Lhe Cossil
wnil Fules, including Role 62, roquiring d:u
puites bn gn o arhitratios.  Diher persons
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“inkerasted” in the wessels, by resson of Lhai
Imieresd, hecoame ro-owmers anid Joint Mem-
barw thal Logeiher wiith the spplying Member
“eonstituts il & single Member™ aml wre
alnn wo bownid

Cheahire, = owmer of the Kmify 5 aml
Trunspori, s owner of the Loo Froak ares
plaknly eo-owmers and "Joint Members™ wilh
General Marine

Flalntiffa, perhaps delibsrately, mefealn
from eperifying the olher pluintiffe’ interest
in the twa vessela. Defendants have submit-
led 8 “Ceriifiente of Entry” dsted Jasusry
18, 1602 showing plainlifTs 1o be “Folel Marm-
bers™ with the “Member” Gensral Marine,
Pinintiffe bwe auhmiited no afMduvits or -
khitm to dispute the seeursey of this informa-
than im the Certificaie. In any event, plain-
LilTa hive mol identified any other relaiion.
whip o Lhe delendamis b support their claim
fer ipairunce,

Flaintff have made & miscellsny of conten-
tione in an effort o escape being baand by
Huls 83

1] Firsi they argue thei they s pof
lumd beewuse defendants heve allpgedly sd-
mitted m an unrelated hankneptey precesd-
engg thal plaintiffs are “co-assurcds™ mpd fol
Members  They submil & peirteedn of & tFan
mrriph in which an stlormey with oo hbenlili
mhle pennertion o b diefenilanls in this rase
sigw  “lannral Marns wan krewm s the
member.  There can only he ane member,
Thers can be eo-insureds”  Transeript a1
18-, Ju the Maiter of Stowdned Tk
(Traming Corp, fne, Moo 100=18006(11)
(Juna 18, 1991 The slatemeant wes part of s
general discusslon of mutual sarine Insur-
nre; Lthe significence of the LErm “co-m-
sureds® ar “ro-insareds” was mol disnussed,

An nodad wbove, under § Tin) of Lhe Constl <
tulisn dismimsed shove there can only ke \

emphasized)  Plaistiffs sxy that this eresisd

Member™; but thei one Member is
of &ll the Joinl Membsra.  The statemen
the tarhruplcy procesding has po periinence
i the presssl motlen

The lerm “eo-pasured” does nol appesr in
the Canstsleiion, and in not mentiossd in the
Rules wntil 1958 In that year Rule 3 wa
smerded ininelusde the erm “reoassared™ m
Tnllrum

18 FEDERAL SUPFLEMENT

Where & Carlifiente of Entry for e s
mured wessel records a8 partles besiewl
thersunder more persens Uian sns whely
#r jolstly sr separsiely interested sk
persons wre hereinafler referrod - .
wamgred” or ‘co-nsureds”. .

Hetare 1688 Hule 36, entited “Joint Es
tripa,” referred only to the “Chmer™ or “jelsl
(rwnars™ mnd, in suhstancs, stated bat (1)
delivery of one Cerlificals of Enlry or Es
dorssmant slip 0 one of the several jainl
(rwmers s salficiont delbvery o all, (2 s
Juint Ohwmers are febntly snd severally liabis
ur pay all ealls, (3} the Assaciation i eninisl
tin decling indemeity Lo all joisl (e i e
eoniest of any ana 8o [stfes and () keowd
eilge of & communication from the Assods
ton o eae Jalml Owmer |8 impated o sl

The 1880 smendmenl io Fule 38 did sa
chings Lhess provisions with respeci Lo Dws
wrs bol resopulisd that & person, althegh
not & pednt Crwnar could be entitled to insee
anre, for example, a8 § third-pary beneflcis
ry. Thus & eo-mssured, IF nod alay wn Duner

having an interest in the vessel, is nol obli i

guled o pay the Calls required of
Wit the amendmient also enlitles ke A

tion s idecline ndemnity n lll..w -

Vi
ofuey
e =0 jistifies

Iasralfs wnpae that this Rmendment and o
i amsndment 1o Itul‘&"ﬂ,‘ri'.'r nss fi aK
inlerasce dhl, mhﬂh&; ArE Ers o
etititled 1o |rsurafice fights, they were nat
tanimid by tha prosision ustil [
The ame ool thut year o the firs
senignen Of Hulw 67 makes it resd, *If jay
differntive, A dbpate shall arise between »
M Member or any ol

iming smder thene Rules and the
tom ... such differsncs oF tlisgaria
be referred to arbitrabion™ (smendment

arelnr wil coemasursds if the "’Fﬁ:ﬂ

o new bat mol relroactive obligation on "
nssureds” o arbitrate.

As is evident frem the earlier discsslas,
the srgument rests on a false premiss
Flaimtiffs sre not miersly o assureis; Lhary
are miso (rmers becsiss of Uheir inleresi in
the nsgred veansls. X Constitution, § 2
Thet tsgether with thieir Tellow oumers

amiute the singls Membsr, As wach by
e e of Mulea 82 prior W the 1909
musimeni they wre bouml to wrbitrate.

Ertn il pluintiffa wers not Jolnd Membarm,
fuy weuld be ohligated by the arbitrstbon
dmme umier contract principles  becaass
wair right derive from the spplicsiion far
mnnce malmdited by General Marine and
wmpisd by the Assecistion N

@] When s plamtllf “bases ils
m o tha enntract iteelf, nol

TR (Tih Clr 18610 (finding signato-
i bousd by arbitration sgresment;

il Lid v Throwph Tramspor Ml
wid, B35 Flupp 150, I604-05 fR.Fis
v 8 {non-sagnatory third party beneficary
gt iy wrbitraticen agreomenty; Romgue de
Pares # des Mope-Fos o A bt il Ca, 673
Flapp, 1460, 1488 (500N Y. 1950 (assignes
bendd by amalgnors agreement b arbitrile
wwerl molire Lo the penbrary)

Pairtiffs alan asy they have ra abligetion
wurtitrate because (eneral Marine had no
wizw of the wrbitraiion clamsa, They submit
m Wfdewit from the officer, Peler Frank,
#he signesd \he application far memberahip
@ General Marins's bshill, swearing sl he
it mok milvised of the srbitration sgreement
ad did not eee w eogy of dhe Tubes wntil
afier 1590

This mrgement B Friveleas.  [n & separsle
mngraph directly abowe Frank's signafure
g applicntion slates, “if this spplication for
mimnnce 8 mecepbed by the Assotiation the

{rwmer will be hownil by the Consti-
whign g the Fulea of ihe Aspociation, =

i1] Presumably Frank resids snd usdsr-
i English. Fvan if ba does nol, failure
w sl or invesligats the terms of the eon-
i ane migna is nol & defense s spfores-
seal of the contraclk.  See Paper Erpreas

‘.'\
L

CHESHIRE PLACE ». Wi ;. ENGLAND SHIPF DWHNERS MUT. 597
Chw s B F Suipp W5 (EBAY. i¥0)

Lid w Mupsckinem GmbM, 072
Fad T8 (Tih Cir1992) tplabstf bound by
foram selection elause Lo litigale b Germany
despile of the provision, ineor.
porsted snd wrillen s Gar-

Farneworth, Confracfy, § 37,

agreement. to srbitrate is enforoeabls

wpos auch gromnds s exdat &1 law or I8
#iquliy for the revocstion of any eontracl™ 19
USC § 2 Mitoubiski Maolors Cop o Sol-
#r Chrgaler Plymowlh, fne, 473 ULE 614,
BT, 10 SCL IMA, 3354, 87 LEdSd 444
(1085} (party msy sveld arbitraiios sgree-
mend resilting from “the serl of fraud or
overwhalming sconomie power (sl would
provide grounda Tor the revocation of sy
conbract’ “) {eitstions omitbed).

Meintiffs have presented o grounids suff-
ciend s swvoid Uheir contrectual obligstione.
Even if plaintiffs were to claim that General
Marins waa ieduced hy fraud Lo sign the
application, that elaim wouald be arbdirable.
Prima Paint Corp. v Flood & Coukiin Mfy
Co, 358 1.5 &85, 404, A7 .01 1E¥], 1827, 18
LEdEd 1370 (1T Mowmmgp v Ewegy
Comrermiom Devicrs, [ne, £33 F2d 1096, 1000
(2 Cir. I 58T,

PMlaintiffs in mddition contend that their
righis atem from an invesimend conirect rep-
reaepied by & prospeetus snd oral camm-
entiona.  Hul plaistiffs submit no exhibils
Eentifisl s an invesimenl coslrssl or pro.
spectos.  There 3 no fuctual support for o
gpoures of pluintiffa’ insurance righls otber
than the Censtitulion and Fules

i

l4] Flainiiffs costend that even i boand

o mrbitrale sny dispale covered by Rule &2
their disjuits s nat so covered. The senlen-

Lion im merilleas

(in it fwre the arbiiration provisien in
Rule &2 applies o “any difference or disputs"
between the Asspcation &nd 8 Member aris-
Img “oud of @r in eunnection with
:.rﬂlll ot of any pontract or_ins States
rightn or obiigations of the AmsdRB@Cad 2 Of 13
ary Membaer, or “in conmection therewith or
aa L amy other matter whatsswer™ [E B



e @

hardd ko eoneelve of sn arbitratios elsuss with
hirnailer srafie.

MuintiiTe’ breach of rontrect clum clearly
falls within this claise.

8o oo do plaintiffe’ secariies clabne.  As
ihe Becond Clreall hes wisisd, evea wilh
reapect G & beas eniempassing  arbetrabion
cluuse, “[iif the allegations urderiying the
tract ol lmmse| then thoss matlers musl be
arhitraled, whatever the legul Inbela pttashsd
o them"” Genesco, e v T, Knkiuchi &
e, B15 F.2d B840, 848 (2d Clr. 1987 (clations
v Ll b,

The eomplaint’s alfsgations of facts ueder-
Iybng pluinkiffa’ three securilies clalme sy
thal defendants ssaeried s rdght under the
rasiracl, which plaintifMa dispule, to cancel
plalstiifs’ imsurancs retronciively hecauss s
rorporadlas™ (presamabily Densral Marine)
Tailed s pay mmousts sweil

Flaintiffs' allegutions of “anirus siale-
ments of material fect and omissions® in vio-
lnidon § 1802} of the Becwriten Aet of 15503
(i 1EE} Aet), 1h UISC N THIEL and
1 Ik} of the Securities Exekhmngs Aet of
i%34 fthe 154 Act), 16 UVRC § TRiM)L
amounl ba ma more ithan sistements that
delendants wielaled their obligatines under
e Cossbitioteon wmil Hubes  Specifically,
pluiniifMs contest the mulhorily ssserted by
ibefendants b 1) lerminate plaintiifa’ rght
imurance bersuse of ancther corporation’s
fmibire & pay amounts demanded by defen-
damin, %) alier the terma of plaintiffs’ nr-
anee il will, 3} mpply thoss altsrallons el
srilvely, db camcel plaintiffe’ insarance retre-
setbiely, wnd 6§ lawfully ssll insorases,
Maisitiffe repeat Lhess allegutiona in soppert
of their claim for framd

In support of their claim ander § 7 of the
Investment Company Act, 15 L850 § th—‘.&
jrlaintilfs allage Lhai they wers

defencants’ attempt 1o avall nmuw:

ke conirest

Resstution of all these claims requires &
delerminuiion of defendunts’ underlying obli-
pulbens under the Cosstifuion and Ruales

Fwem i there were dosht as tn wheiher
paintiffe’ claims are within the acape of Tule
R, murh m dnulvl wniildd] e fesedved] in Tavor of

AlS FEDERAL SUPPFLEMENT --—-.

arbsiraibon, Mases N Come Alemorin! Hop
v Mereury Cossfr. Corp, 460 UL, 1, M-3
il S0 seT, sdl, T LEAR TE (1%

The arbitrabinn clsase covers the dispuis
saneried in the eenpleint

5

151 Plalntiffs srgue that even if the arbl
tration tleuse §8 brosd enough o cover the
disputes, ihe claims under the |03 Act, U
1504 Ast, and the lovestmeni Acl are nsi
wrbitrahle as & mutter of nited Sistes peblic
policy.

Pluintiffs say that o sabmit the seniribe
clnima to an arbitrator in Landos would S
dermina the emloreement. of federal seruride
bvwn™ The tourt sssumes solely for e
parpias of (his discimsien thai the plainidfy'
nlereal in infurance ander the Consbituiss
and Fules sonstitules & “secarity.”

The Saprems Court in Milsuhishi Moiom
Corp i Solee Clirprler- Plymouth, 4T3 UL
da, 106 500 2346, BT LoFd.2d S (7088,
rejected Soler Chrysler—Plymouth’s arps
ment that the public interest in enforcemem,
of federal antirust lvws made it
Lo arhitrads ] disguites in Japan .ﬂ@
I s Lo antitrust claima.  The

that dempite the imporiand duh‘n\gl
mediad functions of the

enncarma of interns '*.mrﬁ:- Traye
for the caparitie of ird interes

tional tivity to tha nesd
of the mymiam far
ressdation of st

”"""'u’?."g;r
require

r.r!qli 106 S.CL at 3358,

o Ths Phesumplion in faver of arbitraties
ﬂi’dﬁ erually 1o plainfifTa’ securilies olsm
) Seherk v Alberico—Culver Co, 017 1S
B0, 84 500 M40, dl L.E42 F (1574, de
Couri held thal am spreemssl o srbitrils
duspaaiea before the Intermutional Chambsy of
Commerce in Paria coversd the Ameriom
plaintiiPs cluims against & German dafendunt
usder the 1004 Ark  Ses alio Hodvipess de
Quipan v ShearsanfAnisrican Krprean ne,
0 1" % 477, 18 S0 197, 104 L. Frl 3 ke
| 1t iertaurelas agreemenl between |

’\«. CUTLER ]

Chw s 010 F Bapp 59 (EDANY ¥

o States pilioesa covered  elsime usder
I 1312} of the 1593 Arlk Sheorsew' American
lrremn, Ime v Medfakesw, &RZ 118 290, 107
A Bk o8 L Ed 34 185 (1087) (nrhitration
wreement betwean \lniled Stales citieens
mored clalma ander § 10{b) of the 1934
kAl

{n the hasis of these decisions ihis

wd enferes Lhe arbitration sgreement ga 1o
i cladma framed in berma of the

- _~\

IF plaintiffe bave rights . the eturi-
o lown, & maiter which vl i
ahirass, and if the  Swwrwrid fuls
slequaiely b0 protect thess , plnindiis

may challenge & ﬂv of the wwaril

Unaen L o meourlt may refusa Ls

; b Enntrery o

pouniry.” Convan-

Bed Milawbishi, 4T3 L&

<06 SCL st XI5 n. 19 (aksald

: o, wward il o sddress cluimari’s

' tstuiory righls, sward would be
il pubdie palicy™)
.

Diedenidants’ metion fir sismmary pelgment
o prasted, mesd the complaint is disminsed in
v af wrbvilration

e ordarmd.

IMITED STATES af America,

Bruce CUTLER, Iiefendani.
Mo, ¥1 CH 11849,

IPnited Stales [Nakrich Courd,
E.D. MNew York

Muarch B, 101,

Umpnte| for defendant, sn sllsged orgs:
mr crime boms, mased bo dismiss criminal

conlempl chargea in Lheir entirety or, in
sllemalive, to dismisa certsin  specified

charges in omder to show couse charging
defe | with erimins] eontempt of
ot [Nstriet Cowrt, Flatt, Ohisf
that: {1} given limited facts be-
S i presesied eoubl
given their dus consbderation sl trisl
denial of matkn i ilismiss, assd {2
rule imstructing an silomey Lo eveid
extrajudicial satemants ressonably likely 10
prejudics fair trial and selting forth in detail
six kinds of out-ofesurt romementary that
vinlates standard wes nob inksrenlly vages,
didl not vislste stlorney's free speech righias,
amil wan mot. diseriminatory in favor of pross
cutorial speseh,
Motion denied,

Ses aleo, TH F.Supp. TIO

1. Coniempi =30

Wilful dissbedience of cvart order (s pee-
ERARFY prerequisile 1o imposition of eriminel
enmilempl, snd thus, ambigoous ard eqguivecal
order winill Becemmarily preclode maeh Rl
ing: order musi be sufficlently dear that il
keaven no doubt aboutl what is requaired 1o be
ong,

L Contempt =3

Clarity of order is question of fact which
mvust be judged sreordirg (o reasonable stan.
dard snd ceniext m which it was entared anil

sudience o which it addressed prior Lo impo-
#ilion of erimninal condeenpd.

A Coanlempl =3

Thers s no partkelar word or phease
ihil serves as ialisman in converling benign
or cautionary direstive ints arder for jar-
pea o eriminal comlempd; eoar must s
siler relevant fucts ai time direclve was
i,

i, Canlempt &30

AL the very [east court's slaiemenis 1o
dufense counsel anil prosscor in confereee

during eriminal trial constrtuted “Utited States

enmply with Locsl Bule T prvemni
miradions wib medlls, el e n?
menis poaseased significant swilentiary valis
with respect In defense counsal's willkilness
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