
l 

"l , ..... 

-I go 

0 

.'.I 
D g 
-
~ 

\1 
~ 

I 
~" 
~ 
JI1 
"lJ 
> 

(5 
r 
po -~ 
~ -~ 
i 
g 

• • • 
CIIESIltE 

UNIT~O STATES QISTRICT COURT 
EA6TERN DISTRICT OF NEW YORK 
------~----------------p-------·--~-x 
CK.Sllut P\.ACB UBOCIATES, 
KARINI HOYEHSHT5, INC.' 
8T~PARD HARIHI T~8PORT BERVICIS, IHC., 
ST~PARP HARIHB TOWIHG SERVICE., 1HC" 
ana , ~T~DARP HARIHI SERVIC •• , IHC . , 

oj 
PlalntUto, 

-owalnot-

TilE WEST or EIIOLAHP slin OHNERS HUT\JAL 
IHSURAHC' ... S80cr'TIOII ILUX£HBOURO) and 
THE HESl' or &HoU\HD .111 P OWNERS IHeURANeB 
SERYICE, LJHITED, 

O.temhnta. 

-------~----------------------------~ 
STAH£LL, TADACCO , SCIIAGER 

(Jared St ••• ll, ot counsel) 
Ue" '(ark, New Vork 
tor pl&lnUtto, 

LeBOEUF, LAMB, LEIBY' HacRAE 

11 tV ale6 
HSHORAHDUN 

liND 
ORDER 

(Taylor R. Dr1998 And Stephen H. Orel, of aauna.l) 
No~ York, Hey York 
tor daCendantu. 

NICKERSON, DI.trlot Judgo, 

Plalntltta, viilel Dnd .a~in •• q~1p •• nt o\lner. and 

relQt-cul corporat 10na I bro1.l'jht thi •• 0t:10n _9ain.t. 

tJof.ndilnta , " "protoction and lnda"nlty" autual 

insurance A&Gooi4tion (the Asaociat:,1.on) org6ni:r.ed undor 

chs laws at Luxo~our9, and ito En911eh ."naqo.ont 

cOl1lp llny, allu9ino (l) breach at cO{ltract& provldinq fo);., 

In.uronea, (3) froud, and (l) violation. of tha 

•• our1tler law. of tha unit.a Stat ••• 

Oar.naant •• ovad purauant to tha 'adaral 

... rbltratlon Aot, 8 U.S ;C. 'II 1-307, to 41 •• 1 •• tho 

oo.plaint In ,.vor ot arbitration, or, In thl 

alternat1v., to d1 •• 1 •• the 1~.u4 01.1 •• to~ ral1u~. to 

pl •• 4 with luttlo1.nt p.rt10~1.rlty, an4 to 41 •• 1 •• the 

el.I •• un~r tho •• eurltl •• law. for r.l1uro to pl •• d 

the axl.tanea of •• aour1ty. 

Thi. c~ .... rt advJ •• d the parti •• !)y ot'd.r dat.11 

aepteDbar ~, 1991 that it propo •• 4 to traat the _attar 

a. on. for .u~.ry jUdgment and 1nvitod than to fil. 

additional p~per •. 

I. 

Th .... p.oolotlon 1. coaprl •• d ot it ••• ab.re - -

ownara, ch~xtorar5, oparator., and a.neier_ ot v ••• ol. 

-- who .utu&lly inaure cert.tn DC ".ach other.' riake. 

HaRbor. are antltl.d to inaur.nce ~ut are al_o 8ubjeot 

to ·calll,B .onay p~ld to the A.aoci~tlon to oov.r the 

cost of clal •• by other ~aabac8. ThB 48aoci.tlon's 

relet ion. wJth itB ee~ba rH er~ governad prJ.arily br 

its -conutltution" and ita -Rules. II 

The Con5titution providau in I l(aJ that avery 

"Ownor ll who Mentera" it vGsDel tor InaurAnce in the 

A •• oolation bcco •••• "He.IIlJec" trort the cOrlmlnca.tlnt DC 
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the period Qt Inlur.noe, "provided that thera ahall ba 

no mora th." on. K.~b.r" •• to .aoh v •••• l. If t~.r. 

1. aor. than one owner, .uoh Owner. -,hall be d •••• d to 

ba Joint ".~.r. and tovathar conatitute but • a1n914 

Hember." Notico to any on. Joint H •• bar 1, d •••• 4 

notioe to .1~, and the Joint H,"bar vho •• n ••• fieat 

appoar. ln tho Ragiotor of Hallbu. 1a ".ntltlocl to 

ex.rol •• all votlng lncl othar rlght. of tho Joint 

K.IMb.r .... 

a.otion 2(.) ot the Conatltutlon datin •• ·owner" 

•• an ·owner. owner 1n partner.hlp, owner holdinQ 

•• parate .ha~ •• in •• veralty, part owner, .o.t~a~.Q, 

truet •• , oh.~tor.r , operator, Managar or builder of any 

v •••• l Ind .ny other per.on what.cavar Jnter •• ted in or 

in po •••• alon of Iny vea •• I. N 

Under RUle 31, • per.on wl.hlnq to beao ••• H.~.r 

au.t apply tp enter the ve ••• l. If the appl1cation i. 

accepted, tha va •• el 1& ant.reel ~. insured by \;t.e 

A •• ooietion, vhlch 188U8& • Certificate at 8ntry to · the 

applicont. ~ule ll. 

On July 16, 1986 "Genaral Harlna 'rran.port 

corporlltiol'" at" (General Harine), atyllnq itaelf au 

"OWTIer/Op8ra~or" of thirty veaaela, Includin9 the two 

concerned hore, nanaly, tho barge LBO Fronk and the tU9 

EmIly 6. tUed with the Assoglation In application to 

• 
• 

enter the ve~sels H for insurance tn. your ~58oclatiol1." 

'1'ho prjn t.cd application prov~4.o~, al1!~n9 ot~el:" 

thIngs, that 

it this applicfttlon ro~ insurance i~ accepted bV 
the Assoc iation tho ilpplicant owner will be uound 
by the Constitution ilnd the Rllisa of th~ 
/uaiociat i on in lorca frau thlQ t-o tille, except in 
DO far a:J such flul eo .ay hayp been . oll1fied by uny 
special torulS sot out in the certificate of Entry. 

It 1s undi sputed that a ccrtl(icate ~f Entry waD 

issued by the f.DSOcld.tion to Cener .. l Harine as a 

IIMel.bor" (although the original at the certiflo~te IIn s 

not boon produced). It is aloo updispu.ted that the 

Cc.:rcificat.a pl·oy idcs t hat the terDl::i and conditions of 

the insurance afforded oy tho Association with respect 

to tho ves~cls "are upon anll in a,?cordance with tho 

Rules of the Association for tho ~~Ale tJeing in torce,1I 

except to the cxtellt that they ilra mod~fied by special 

tonna se t out. .in tho Certificate. '1'here is no 

contention that thoro were Bny such speoial teras in 

t hu Certificate . 

The complaint allo<jes that plilintift Cheshire 

Place Associates (Cheshiro) is the o~nor ot the hili 

fi, and plaintiff Standard Ha l'ine 'l'tansport Services, 

Inc. (Transport ) the owner of tho Leo frank. Although 

t he cOlnplaint says thut the plaintj tfa are "entitled to 

hwunlllce riqhts," nelther tho cOQlplalnt nor a ny other 
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~I po.lpUni riled lly plaiutiffu tituto thG 60uroo of qlOtiO 

8 r i <jhts. 

Plainly under the Constitution and Rules of till:! § 
". A!iGoc La tion plaintiffs cawu to be olltitla.d to whatove l.· 

~ 
~ o 
~ 

inlJurance r~C)hta they luay havo anI)' bV reason ot the 

A~soc latlon'6 lJl!coptanco of Genera ~ Harine' a 

appli ca tion to !lotar tho l~m l 1 v sand Leo [rA nk as 

~ I i n suroll . 

~ nulu 62 in ot'fcct 1'or tho polley years 1986-81 

~I llu-ough 1 90 0-09 provido!> foe rotarra l · to a rbltr~ t ion in 

~ 

~ 
po 

~ 

~ 

i 
Ii: 
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any differe nce or dispute s ha ll ariss between a 
HONbar or fonlor HOlftber And the A.ssooiation out ot 
or in connection with these Rules or ari~ing out 
of any contract butwoon the He_ber or tor.ar 
Member amJ ttl e Association 01" .6 to the right s or' 
obligations at the Association or the Member OC 
focKior Mc:ruuC:l" thereunder or in connection 
therewith or as to any other .. ~tter whatsoover. 

'l'he Rule also provides: "Uo Member or forillor 

Hetouer may bring or maintai n any action , suit or other 

h:gal proceedings againut tho Assoplation i n connection 

with any s u ch differenco or disputtl unles6 he has first 

olJtained an ArlJitration Award 1n a~¢ordance with this 

Ihlla. II 

Genera l Hal"ine remained a lllemb~r of the 

A~soci~ Lion f~om 1906 ulltil 1990, ~ben tile Assoc i ation 

souq h t to cancel the insurance contract. Whethor that 

• 
cancellation waG valid is the subjoc,t at pend lng 

a L'l.litnation proc.)cdings in Engl and in wh ich all 

plaintiffs are partic ipa ting . 

II. 

'l'lIo issues on the lIlotion are gowerned by Chap t er 

6 

Two of the Pederal Al-bitration Act (the Act), 9 U.S. C. 

j§ 201 Qk ~., whi ch I rople.ented th~ Convention on tho 

necognition a mJ ~ n torcoRll.!nt of Foralgn Arbitra l Award a 

(tho Convontlon), entered into for08, tor tho united 

States December 29, 1970 , 21 U.S.T . 2517, T.I.h .9 . Uo . 

6997 (re printed ( ollowl ng 9 U.S .C. II. i 2 01 (199 2 

Supp.) . 

'l'h ere aro tlll'ao prot"oquisi t es to enlorce .. en t of Lin 

arbitration aqruo lQont und~c thtt Convpntion: (1) Tho 

agroemont anust he.: In writing. convention, Article 

11(1)-(2). (2) 'I'he agreenaent must arise out of a 

commercia l rolat i onship . 9 U. S.C. § 202. (1) At least 

ona of the parti es must not be an Am~rican cit izen or 

lhH COIDlOercia l rel&.ltiuntihip IDUti \: h iW'P: &01110 connection 

with ana 01" mora foreif)1l stateu. 9 U. S,C. Ii 202. In 

this case the threu requi re illents are met, 

Queutions romain as to (1) wha~~er plaintiffs are 

bound by the agreement , ( 2 ) whether the dispute falls 

within the scope of t he aqreelle nt, and (l) whether t he 

SUbject JlIatter ot this dispute is not arbitrable for 
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~I DOlUe reason extl"aneOU& to tho aqc-oe"ent . ~ Genesco, 

§ l.n£.. v. T . lSakjuchl , Co., 815 F.2d 840 (2d Cir. 1901 ). 

~ 
A. 

The term!> of the aqreell'lcnt for ins ut"ance between 

" ffil GeneraL Marine and the Association itre ellbodied in itt;; 
C 

~ z 
!J> 

Rules and its Const itution . 

Uy signing the Application Forll for e ntry and by 

pi the provisions of the C~rtl ticato, General Marine bound 

~I itself, as Hembor, and it s Joint He~ber8 t o abide ~y 

~ 
~ 

Constitution and nules, inclUding Role 62, requiring 

~I d isputes to go to arbitrat ion. Othor persons 

"interested" in the vesse l s , by reaE'on at that 

interest , become co-owners and Joirt Hellbers t hat 

tOIJuthor with t h e Qllply intJ MalAbor "constitute lJut A 

sin(jle Memberl! 0)111.1 are a l so 50 bound. 

fJ 
1" 

Chesh ire, as owner af the Emi 1X S , and'l'ranspact, 

as ownor at t ho .. .go frank aee plainly c o-owners and 

"Joint HClDboru" with Genera l Hal"ine. 

Plaint i ffs , perhaps deliberat,l,y, refrain from 

specifying the other plaintiffs' int:;e..-ost in the two 

vessels . Defcmlants have submitted a "certificate of 

~I Entryll dated January 16, 1992 showIng plaintilfs to be 

2i "Joint HeRibers" with the "Hallbee ," Genera l Harine. 

al PluintifCs have s ubmitteu no aff i davits or exhibit s to i dispute the accuracy of this inforJI'ltioll In t h e 

,. 
Ii: 

• 
cCl· tificate. In any event, plaintltfs have not 

itlc llt ifieu any othor relationship to the defendants to 

Gupport thoir claim for insurance. 

o 

Illai ntif f have made a miscellany of contentiolls in 

all effort to escape being bound by Hul e 62. 

Fi rst. t l1Cy argue that they are not bound because 

dulendants hav e allegedly admitted In an un related 

bankrul1tcy proceeLling that plaintilts ace "co-assureLls" 

and not Membel·fl. They Buumit a port i on o ( a transcript 

1n which a n attorney .... ith 11 0 ident.ifiable connection to 

thn eJaf(>ndant f" in t hi s case says: "General Mar ine was 

known as t he luelflbcr. 'l'here can only be one member . 

'I'here can be co- immreLls.u 'rranscr!pt at 19-20, III t he 

H.\ ttc ( of s t anlJ il[d Tank Cl qijni ng corp . Inc., Ho . 19U-

14015 (11) (Junt! 19, 1991). 'I'h e st~tellent was part of 

a goneral discussion of lUutua l tlIari {1o insurance; t he 

significance oC the teral "co-assuq~dstl or "co-insuredu u 

was not discussed. 

As noted aboye, unde r i 7(a) of the constitution 

discussed above there can only be lIone HelAber"; but 

t hat one Me1lloer iu cO(;1posod of al l tho Joint Hembers. 

'fho state.ent in t he bankruptcy pro(::eeding has no 

pertinollce to the p..-escnt motion. 

Tho term "co -ass u n~l.Ill does not appear in t he 

Constitution , and is not .entioned Ln the nules until 
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t.erm IIco- assurml" as follows: 

Hhoro a Certificato ot Entry tor an insured vossel 
records as parties insured thereunder .ore persons 
than one whother jointly or Bopurately Intorestet.1 
such parsanl» are hereinafter referred to "8 'co
H!llHI("UiJ' 0...- I CO-i&5Du("eus' •••• 

Uolore 1909 nul e 36, ontitled 1130int Entries," 

rofOCl-eu only to tho l'Owner" or "joint Ownurs" anti, in 

5uustanco, stat~ .... that (1) t.1elivary pC ono Certificate 

of ~ntry or Endo,'sCluent sLip to one pf the several 

joint Owners I s sufficient delivery to all, ( 2 ) tho 

jOint Owners are joinc.ly and 6everal~y liable to pay 

all calls, (l) tho Association is entitled to docline 

lnLlelGnlty to all joint Owners it the conduct ot anyone 

s o justifies and (4) knowledgD of a communication from 

the IHisoclation to one joint O,",ner i~ imputed to all. 

'I'ho 1989 aAtendlDent to Rule J6 did not c h i'.nge these 

provisions with rcspect to 0,",ne["5 but recognized tl~at a 

person, although not a joint Owner poultJ be entitled to 

in~uranco, for example, as a third-p~cty beneficiat-y. 

'I'huB Q co-assureu, it not also an O~oer havinC] an 

interest in the vessel, is not oblll};:lted to pay the 

Calls requit-cu af OWners. Uut the p.llendJll,snt aluo 

entitles the Association to decline lndelllinity to all 

Owners and/or all co-assureds if the conduct of anyone 

GO ' just i f ies. 

• 
10 

Plaintiffs .. rgue that this amendment and a 1989 

amenulllcnt to Rule 62 give riso to an inference that, 

~lthouyh they arc sante how entitlell to insurance rights, 

thuy were not bound by the acbitratj.Qn provision until 

190!). 'rhe allemlwent of that yOilr tp the tlrst sentence 

of Rule G2 makeu it read, "It any difference or dispute 

shall arIse betwoen Q HOluber or tonu"r Hember or any 

other person cljdmlng lIlUl t:!L.t..IlOge Ru~eB and t h e 

Asso.lciatjon ••• ::>uuh ui ftet-ence or d~6pute shall be 

raferroJ to iirbit1.ation l ' tO blenUlucnt Qlllphasizetl). 

Plaintiffs say t hd t this cr.c.:ated a now but flot 

retroactive obligation on Ilea-assureds" to arbitrate. 

As is eYillcnt frolll tho earl ier discussion, the 

argument rests on a fellse prelelise. Plaintitfs are not 

kltsculy co-aSSUreds; they are o.lso Owners because of 

their interutit in the in:;uretl vessels. Sn 

Constitution, § 2 (a ). Thoy together with their tellow 

owners thus con1:ititute the single Hemper. As such by 

tho terms of nules 62 pt-ior to the 19'09 amendment they 

arc bound to arb!tcate. 

Even it plaintiffs wore not Jo~nt Members, they 

wouhl be obligated by the arbitration clause unt1e~ 

contt-act principles because their rights derive froAi 

the application (or insurance submitted by General 

Harine and accepted by tho A.ssociatlan. 

II 
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When a plilintiff "uases its fi-ght to sue on the 

contract itself, not upon a sti.ltut~ or some other basi£; 

outside the contract, the provision requiring 

arbitration as a condition prcced~nt to recovery must 

be observed," Hell s fargo Dank IQ~ernatiQnal Corp . v. 

IA ud on Steam-ship Owners' Mytual Insyra nce Assoc., 408 

1' . Supp. 626, 6)0 n. 10 (S . D.Il.Y. 3"916). 'fhis is true 

whether a plaintiff acquired rigllta under tile contract 

as agent, thh-d-party lJoneficiary, or assignee. l.JL.Jbl 

011 Spill by th ~ ""maca cadiz", 659 F.2d 709, 794 (7th 

Clr. 1981) (finding signatory's ag~nt bound by 

t)["bitcation agreement); Internoe] ~td. v . Through 

Transport Hut. ln s ' f 635 F. Supp. 150), 1504-05 (S.D . 

Fla . 1985) (non-signatory third-P'4rty beneficiary bound 

by acbitration agreelllent)i nanguo de Paris et des Pays-

J.!iIJi v . ~mocQ Ojl Co" 573 F. Supp. 1464, 1466 (S.D . Il .V. 

1903) (assignee bound by assignorfs agreement to 

arbitrate absent notice to the cont.rary). 

Plaintiffs also say they h av~ flO obligation to 

arbitrate becau~e General Harine had no notice ul the 

arbitration clause . They s ubmit an affidavit trOJQ the 

offiper, Peter Frank, who signed the application for 

memberShip on General Mu rine's beha'lf, swearing that he 

was not advised of the arbitration agreement and did 

not see a copy of the Rules ulltll atter 1990 . 

• 12 

1.'his argument is frivolous. In a separate 

paeitograph directly above Frank's s~9nature the 

applica tion states, Ilit this application for insurance 

is accepted by the Association the i\pplicant Owner will 

be bound by thl'] Const i tt.tion and t~q Rules of the 

Association •... '1 

Presumably Frank reads and undqrstands English. 

Even if he does not, failure to read oc investigate the 

tenls of the contrac t ono signs is not Il defense to 

enforc ement of the contract. ~ Pqper Express Ltd, v. 

pfankuc h Mas c hino n Gmbll, 912 f' . 2d 1!:il (1th eil- , 1992) 

(plaintiff bound by forUia selel::tion clause to litigate 

in Germany despit e his ignot'ance of the provision, 

incorporated by ~e(erence Dnd writt~n in German); E. 

Allen Farnsworth, Contracts, § 1.1~ at 116 (1982). 

An agreelQent to arllitrate is ~l1forceable "save 

upon such grounds as exist at law ot; in equity for the 

revocation of any contract. It 9 u . s~q. S 2. Mitsybistli 

Motors COLp. v. Soler Chrysler PlymQuth. Inc., 41) U.S. 

614, 621, 105 S. Ct . J346, )354 (p~nty · .ay avoid 

arbitration agreement resulting fro14 "the Bart of fraud 

or overwhelming ~conolQic power that would prov ide 

grounds 'fo[" the l-evocatlon of a ny ~ontract 'n) 

(c itat ions omitted). 
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Plaintiffs have presented no 9J;'punds sufficient to 

avoill their contractual obligations. Even if 

pliJ.intifts were to olailA that Genera). Marine was 

induced by fraud to sign the applica~ion, that claim 

would ua arbitrable. Prima Point CorD. V. Flood. 

COllklin Mfg. Co" 388 U.S. 395, 406, 87 S. Ct. 1801, 

1001 (1961)1 Hnn0in9 v. Energy Cooyersioo Deyices. 

10£...., 0)] F.2d 1096, 110) (2d clr. 1987) .. 

I'lilintltts in addition contend ~hat their rights 

stelQ troll an investment contract rt!presented by a 

prospectus and oral cOlnllunications. Out plaintiffs 

suumit no exhlbitfl identified as an investment contract 

or prospectus. 'l'hcre Is no factual support tor a 

source of plaintiffs' insurance righ\:s other than tho 

constitution and Hules. 

D. 

Pluintiffs contend that even it bound to a~bitrate 

any dispute covered by Rule 62, their di&pute 15 not so 

covered. The contention is mer1tlep~. 

On its tace the a~bitratlon provision in Rule 62 

appl ie s to lIany dlfference or dlsputllJ 'l between the 

Association ant! u Hember arising "O\l\' at or in 

con nection with thcse Rules or ar1&1l)g out of any 

contract ..• or uS to the rights or obligations of the 

As:::;oci.:.tion" or any HCliber, or "in connection therewith 

• 
14 

or as to a ny otller matter whatsoever.'1 It 1s hard to 

conceive of an arbitration clause wlth broader scope. 

Plaintiffs' breach of contract claim clearly fails 

within thIs clause. 

So too do plaintiffs' &8curitiqo claims. A6 tile 

Second Circuit has stated, even witt) respect to a less 

encompassing arbitration clausc, "(t)f the allegations 

undeL"!ying thu cla!lIls 'touch Itatter:t' covuf"sc1 by the 

(contract at issue) then those mattEirs .ust be 

arbitrated, whatever the legal labels attached to 

thelll. 1I Genesco, Joc i v. T , Kakiuchi , Co" 815 F.2d 

840, 046 (2d Cir. 1981) (citations qlaitted). 

The complaint's allegations of facts underlyiog 

plaintiffs' three securit.ies claills say that defendants 

assorted a right under the contract, which plaintiffs 

uispute, to cuncol plaIntiffs' insurance retroac tively 

because "a cOl"poration" (presul1IalJly General Marino) 

fuiled to pay amounts owed. 

Plaintiffs' allegations of lIuntrue statements of 

material fact and omissions ll in violation 5 12(2) of 

tho Securities Act of 19)) (the 19)) Act), 15 U.S.C. ! 

111(2), aod 5 10(b) of tlls SecuritiQs Exchango Act of 

19J4 (the 1934 Act), 15 U.S.C. 5701 (b), aaount to no 

mOl' C than statemcnts that dofentlants violated their 

obligations under tllo Constitution ftnd Rules . 

:b 
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!I specitically, plaint.ifts contest th,e authority assertetl 

~ 
~ 

~ 
ji 

~ 

l 
~ 

P 
t-

~ 

~ . 

i . 
i 

by defendants to 1) ter.l1nate plaIntiffs' right to 

insuranco because ot another corporation's failure to 

pay allounts demanded by defendants, 2) alter the terms 

of plaintiffs' insurance at will, 3) apply those 

alterations retroactively, 4} cancQl plaintiffs ' 

inSUCbnce retrol)ctlvely, and 5) lawfully Boll 

insurance. Plaintiffs repeat thosq allegations In 

support ot their claim for fra ud. 

In support ot their claim undQc i 11 of the 

Invest_ant Conpany Act, 15 U.S.C. S 80a - B, plaintiffs 

alleg8 that they were har.od by defendants' atte.pt to 

avoid liability under the contract , 

Resolution of all these clal~9 requires a 

determination of defendants' underlying obligations 

under the constitution and Rules. 

Even if there were doubt as tQ whether plai~tiffs' 

clailAs are within the scope Hule 6~, such a doubt would 

ue resolved 1n favor of arbitratiol). Hoses II . Cone 

Memorial lIosp. v. Mercyry Coostr. earp., 460 U.S. 1, 

24-25, 103 S. Ct. 927, 941 (1993). 

The acbitl'ation clause covers the disputes 

asserted 1n the complaint. 

• 16 

C. 

Jllaintift!i argue that even it the arbitration 

c lause 1s broad enough to cover tl\e disputes, the 

c laims under the 193) Ac t, the 19)4 Act, and the 

Investment Act are not arbitrable as a matter of united 

Stutes public policy. 

Plaintiffs say that to submit the securities 

claims to an arbitrator io London would "under.lne the 

enforcement of fet.leral sccut"ities laws,'! The court 

assumes solely for the purpose of this discussion that 

the plaintiffs' interest 1n insurance under the 

Constitution and nules constitute&. a "secur-Ity.'· 

The Supreme Court in Hitsubishi Hotors Corp. v. 

Soler Chrysler Plymouth, 4 7 ] U.S, 614, 105 S. Ct. ]]46 

(1905), rejected Soler Chrysler-Plymouth's arqument 

that the publi9 interest in enforc.ellent of federal 

antitrust lawD .ade its agreement to arbitrate all 

disputes in Japan unenforceable as- to antitrust claims. 

The Court found that despito the i)llportant deterrent 

and remadial functions ot the antiotrust laws, 

concerns of international co~ity, respect for 
t.he capacities of foreign and international 
tribunals, and sensitivity to the need of the 
in ternat ional cOII.erc lal system tor 
predictability in the resolutlon ot dlsputes 
require that we enforc e the parties' 
"gree.ent:. 

473 U .S. at 629, 105 S . ct. at ]355 . 

• _ _ ________ • __ ,...-._.._ ........ .,. .... ___ ~ ~ • _ _ • _ _ • __ • • _ ~'_h . .. ______ • - .- -----~--

~I • A II 
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TI\e prcsulAption in favnr ot arbitration applies 

equally to plaintlffu' seourities cla1.s. [0 Scherk v . 

Alberto-Culyer Co. f 4,11 U.S. 506, 94 S. Ct . 2449 

(1914). t.he Court h~ld that an agree.ent. to arbitrato 

disputos be foro the International Cha.be~ ot Co •• orce 

in Paris covered the American plalntltt'8 claims 

against a German defendant under tbe 1934 Act. SAA 

il.lJig Rodriguez de 011110:1 v. sheacsqo/AmericAo Express 

Iru;..., 490 U.S. 417, 109 S. Ct . 1911 (1989) (arbitration 

agreement between United States citizens covered cl01.9 

under § 12(2) ot the 19]) Act )i SheorsQo/Amer ican ' 

~res5! Toc. v. Mc Hahon, 482 U.S. 220, 107 S. Ct. ~ 112 , 
(19B1) (arbitration agree.ont. betWQon United States 

citizens covered claims undor ~ lOeb) of tile 1934 Act). 

On the basis ot these Jecisions this court will 

enforce the arbitration agreement as to the claims 

framed in terms ot ttle socurities ~aws . 

If plaintiffs have rhJhts IInd"r the securities 

laws , a Ulatter which this court doqs not address, and 

if the arbitration award tailS adequately to protect 

those rights, plaintltfs a.y chall~nge entorce.ent at 

'pI the award. Under the Convent:.ion, & court may ret'uQs to 

~ 

I . 
Ii: 

enforce an alJilrd that "would be contrary to the publIc 

policy of that cQuntry." Convention, Art. V( 2 ) (b). 

.5..ll Hitsub l shi, 413 U.S. at 631 n. ·19, 105 5. Ct. at 

• 
3359 n. 19 (should Ar~ltrAtion awa~d tail to address 

clai.ant's federal utatutory rightq, award would be 

"a90inst public policy"). 

III. 

Dotendants' .otion tor 8u •• ary judg_ent is 

granted, And tho complaint Is die.Jased In tavor or 
arbitration. 

50 ordered. 

Dated; Brooklyn, Hew York 
HArch~· , 199) 

18 

( '. JI ':2 'ft' ' . I r . ., . c\ I "I' t·t,~s- . ,.·d · o: . ~ . ,{ f : n 
Eugene II. Hlcker~on, U.S.D.J . 
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• 592 815 FEJ)ERAL SIIPPLEMENT --
the Sheriff 01 Surfolk County again&l th eir 
Sou thampton reeidence based on the New 
York jlldgmenL 

On Febnlary 27, 1991, plaintiffa moved the 
Connerticut court to re·open the ongina] 
judgment Plaintiffs argued that the judg
ment was trauduJentJy obtained beuuse de-
tendanla never gave plaintiff8 proper notice 
of the proceeding. The Connecticut court 
denied plaintiffs' motion because it wu un
timely made. It also denied plaintiffs' June 
18. 1991 motion to reargue the FebMJIlr)' 27, 
1991 motion. On February 28, 1991, plldn
tift" moved by order to show C8U8e before 
the New York Supreme Court to have the 
Connecticut Judgment declared void and un
enforceable becaWle of alleged fraud in its 
procurement. The New York Court denied 
plaintit'f'a' motion etating thal it was req uired 
to give (ull (aiU, and credit to any foreign 
Jurlgment unless lIuch Judgment waa obtained 
by default in appearance. The New York 
eourt found unavailing plaintiffs' contention 
that they failed to defend the Connecticut 
cue beCRUfJl!! of defendants' failure to give 
them proper notice of the court proceeding!'. 
According to the New York court, "(oJnce 
juri8diction is conferred it is not divested by 
defendantA' failure to appear at a later pro. 
t'Mding." Plaintiffs are pr08l!roting An "p"

peal of the New York Supreme Court deci
.ion. 

Plain tUfA' pre8ent federal court action raiA
ftt daJms for miflreprt'aentation and abuse of 
p~. I n addition lo monetary damageJ\, 
plaintiffs seek to have this Court preliminari
ly enjoin defendan~ from executing on their 
lltate Judgment. 

II. DISCUSSION 

'OJ Plaintitr.' .buse of proeeu and mill
reprellentation claims must be dismissed . 
Both claim8 hinge on defe ndanL'l' alleged 
fraurt in the procurement of the s late rourt 
j udgment Becaut~e the New York Supreme 

I. The New York Supreme Coun 's opinion dt'ny. 
inR pla il'tli rr~ ' order 10 show cause docs not u 
pIlei"), ~ I a l e lhat it found that ddendanu did nOI 
perpctratll' any fraud in the procurll'mcn' of ill 
Conn" Cllt'"1 judlmf"nl Rather. the coun in iu 
rather summ.ry opinion merely s t:ll ed Ihat 
"(olnet' I,m .. dictinn i!> con((:rnd it IS 001 JlvCS lrd 
hy d"frnriaou' r •• lurr to apprar al • Ill ter pro-

Court h .. already determined that the eo. 
necticut judgment Wall not (raudulenUy .. 
ta.ined, plaintiffs are now precluded from ,.. 
Litigating the JTaud ift.''Uf' in this later actIot. 

12J Collateral estollpel or iSl3ue predU80l 
applies when there is an identity of Uwe 
between a prior and later action. The LJ.ae 
to be precluded must have been act.u&D1 
litigated and decided in the prior ac:tiaa. 
Moreover, the iuue must have been n--. 
lIary to the prior court's judgment and thm 
also must have been "a full and fair opporta. 
nity to contest the decision said to be con~ 
ling." Owtm v. Ntw York City Hrnu. AuJA. 
934 F.2d 406, 409 (2nd Cir.I99l) (quo"", 
Schwartz v. Public AdmitL, 24 N.Y.2d ~ 
298 N.Y.S.2d 955, 960, 246 N.E.2d 726, 121 
(1969». 

Here, the .bsence or fraud haa alre.WJ 
been estabUshed. Undp.r section 5401 of tJt.. 
N.Y.Civ.Pt.c.L. &. R., a sieter state's juq. 
ment is to be ac~rded full faith Rnd cred! 
only when defendanL'l have appeared in tbt 
prior action .nd u'ere has been no fraud. 
its procurement In their order to thaw 
cau,.e before thl! New York Supreme COW\. 
plaintiffs argued that the Connecticut jude
ment should not be given full (aith and aedi 
because it WAA obtained by fraud. The N .. 
York Supreme Court denied plaintiffs' m0-

tion relying on SumnleT01tr & A.!JOC. • 
IhruUtU/ Ind .... , 91 A.D.2d 902, 467 N.Y.s.u 
624 (1983). In Sum"""""" the """It hoW 
that in the absence of fraud, once juriAdicUc. 
is conferred it is not divested by defendut'. 
failure to appear in a later proceediac. 
Thus, by affording the Connecticut judgrntlll 
full faith and aediL. the New York SuprerDt 
Court necessarily found Olat defendants dW ,,~ 
not fraudulently obwn the Connectieut jude
ment l 

Because the New York Supreme Court hat 
aJrearly neceSl'arily determined that defe. 
dan~ did not engage in fraud, this identical 
issue may not be relitigated in thia actiOl. 
Plaintiffa had a full and fair Opportunity tAl 

ceeding." I-I owevcr. the cases thai the New Ylll~ 
cuun relied on in Juppon of this conlenlion &II 
!land ror Ih. pro~ition thlt in the lMencr aI 
rnud I railure 10 appear in a later proceedln, It 
nne tam",mounl to a dll'flult in Ippearane. 
Moreover. the whole lenor ur plainlirrs .'IUmtN 
berort' the New York coun revolved around tJw. 
fl illld ISSUt. 

u '-> Ib (J ~'. r, ( I. '-' I,' / I /. '" 

V (/.~".. rv 
CHESIIIRE PLACE Y. WE • ENGLAND SIIIP OWNERS MUT. 593 J',})J . 

Cit .... " . .... pp. Sf, (f..D.N.Y. I"', 

,-nt thfllr cue to the New York Supreme against protection Rnd indemnity mutual in. 
CtIII'!.. That court rejected their argumenl &uranC!e association oTganized under the laws 
Iraute traud 18 a necessary element of of LWlembourg, and ita English management 
.-tiffs' prellent monetary acUons, the doc· company. PlainUlfs alleged breach of con. 
... of collateral eatoppel or wue preclusion trac\8 providing for Insurance, fraud, A.nd 
__ tet their dismissal . violations of securities laws of the United 

11,~) PlaintilT'8 a180 request that this States. Defendan18 moved pursuant to Fed· 
Cut preliminarily enjoin enforcement of de. eral Arbitration Act to dismi3l!l complaint in 
.santa' judgment because it wu initially favor of arbitration. The District Court., 
IblaiDed through h-aud. Again, iuue preclu· Nickerson, J., held that: (1) plaintiffs were 
.. prevents this Court (rom re-examJnjng bound by arbitration rule of insurance associ
~r the ConnectiC'Ut judgment WM ation; (2) arbitration provision covered dis. 
hudulenUyobtained. Moreover, if plaintiffs putes asserted in complaint which gave rise 
.. WlUtis.fied with the result obwned in Ole to alleged securities violations; and (3) Unit.. 
s... York Supreme Court their recourse is ed States public policy did not preclude sub
.. IPpeal that decision in the alate COUN. mis8ion of securities claims to arbitrator in 
rtdtnJ diatrict roUl'1Jt cannot exerciee appel- London. 
~ Jurisdiction over elate court judgmentll. 
/IUtnd of Columbia Court of Appeal, v. 
foil"", .. 460 U.S. 462, 103 S.CL 1303, 76 
LEd.2d 206 (1983). Acrordingiy, plainUffs' 

Motion granted. 

Nqueat for a preliminary itijunction must 1. Insurance ¢a792 
., be di8miMed. 

III. CONCLUSION 
For the ahove·atated reasona, defendants' 

ation to diamiss is hereby granted. 

SO ORDERED. ., 
o l l;'''::''ItI,,''m: '" 

CHESHIRE PLACE ASSOCIATES: Ma. 
riM Move menta. Inc.: Standard Marine 
Tl-anIport Sel"Yices, Inc.; Standard Ma
rine Tow-in .. ~"ice., Inc.; and Slan. 
.... d Marine Service., Jnc. 

v. 

I't WEST OF ENGLAND SHIP OWN. 
ERS MUTUAL INSURANCE ASSOCIA. 
TlON (LUXEMBOURG) and Th. W .. t 
of In,land Ship Ownen (nl urante Ser. 
ric:tl Limited. 

No. 91 CV 5156. 

United Slates District Court, 
E.D. New York. 

Mar<~ 5, 1999. 

Vessel and marine equipment owne", 
~ related corporations brought action 

Vessel and marine equipment owners 
and related corporations constituted a single 
member of protection and indemnity mutual 
insurance assOCiation. and a... fluch were 
bound by arbitration provision of associlltion 
rule8, notwithstanding contention that they 
were merely "co-uaureds" Rnd not members 
and lhat as co-assureds did not have obli. 
galion to arbitrate; even if owners and relat
ed corporations 'Were not joint members, they 
were obligated by arbitration clause under 
contract principles because their rir;thts: de. 
rived from application for insurance submit.. 
ted by one owner and accepted by associa
tion. 

2. Arbitration P9 

When party to contract bues ita right to 
aue on contract Itself, not upon statute or 
some other ba.'~i9 outside contract, provision 
requiring arbitration as condition precedenl 
to recovery must be observed, whether pll:lin
tiff acquired righLq under contract AS agent, 
third-party beneficiary, or a.-''1signce. 

3. Contracts C!=00328(1) 

Failure to read or investigate tenns of 
contract when signed is not a defenlle to 
enforcement of contracl 

;: 
-'-';\ 
J 

( 

<c--

<: 
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594 • KI5 FEDERAL SUI'I'LEMENT --. 
• . Inauranee -=-192 

Arbitration provillion In n.dea or mutual 
Inauranee aMocialion w..., broad enough to 
cover tUSpute which Rave ri8fl to hr"ach or 
~nlT.d and eecu,;Ues c!tums, u reeolution 
of all claims required det.enninaUon or under. 
lying obli~.tion8 under consUtuUon and ruJ ea 
or ~iat.ion . 

5. Inaurance e;.79Z 

United States pUbUc policy did not pre
cludfl 8ubmi88ion or aecuritiea claJnu to ubi. 
tntor in London. 

Stamell. Tabaceo &: Scheger. New York 
City (Jared Stamell, of counsel). (or plain
tiffs. 

LeBoeuf. Lamb, Leiby &: MacRae, New 
York City (Taylor R. Briggs, Stephen H. 
Ore ), of counsel), (or defendantM. 

MEMORANDUM AND ORDER 

NICKERSON, Di.trict Judge: 

PhlinUJf8. YeAse! and marine equipment 
ownen and related corporations, brought 
lhi. action agajnat defend.nll. a "protection 
and indem nity" mutual insurance IUlsociation 
(the ANJociation) organized under the laW! ot 
Luxembourg, and ita English management 
romllahY. alleging (I) breach ot conlncta 
providing tor insurance. (2) fraud, and (3) 

violations of the securities laW'8 of the United 
Slatea. 

Defendanlll moved pursuant to the Federal 
Arbi tration Act., 9 U.RC. §§ 1-307. to dis
miM the complaint in favor o( arbitration, or, 
in the alternaLive. to dismiss Ule fraud claims 
for failure to plead with eutflcient particulari
ty, and to di.smiss lhe claimll under the lieN

ritiel laW!! for failure to plead the elOatence 
of a lIecurity. 

This court advised the parties by order 
dated September 3, 1992 that it proposed to 
treat the matter 18 one for summary judg
ment and invited them to file ac1ditional pa
pe"'. 

I. 

The A"fl(\('i ation i!' compri!lprl ('If itA mf'm. 

btOl---Ownf' Tl'i. chane rcTlI. OPf'nl tOJ'!ll , and 

managerl! of ve8lJel8-who mutu&l.ly INutI 
certain of each othe1'8' riftka. Membel'l an 
entitled to insurance but are also subJed.14 
"Calls," money paid to the As8OclaUoD 14 
cover the COlt of claims by other membtR. 
The A.s~ation'8 relations with its mernbln 
are governed primarily by illl "ConlltituUa.· 
and its "Rules." 

The Constitution providel In I 7(a) t.bM 
every "Owner" who "enters" a vessel f. 
irulUnnce in the Association becornN a 
"Member" Ctom the commeneement of U. 
period of insurance, "provided that lhn 
shall be no more than one Member' u .. 
each veuel. If there is more than one 0.... 
er, such Ownera "shall be deemed to be JoW 
Memben and together conltitute but a .. 
gle Member." Notiee lo any one J oi nt M_ 
ber i. deemed notice to all, and the JoW 
Mt'mber whole narne flnt appears In U. 
Regi!ter o( Membet"8 II "entitled to uttdN 
all voUng and other righu of the Joint M ... 
bf.n. ... 

Section 2(a) of the Conatitution den,.. 
"Owner" u an "owner. owner in part.nel'lhi~ 
owner holding ! eparate sharel in sevenltJ, 
part owner, mortgagee, trustee, charterv, 
operator. mlnager or builder of any v_ 
and any other person whalloever intertltM: 
in or in po8l1ession of any veAse!." 

Under Rule 3 1, a per!On wishing to t.. 
come a Member must apply to enter thr 
vesRel. If the "ppliCAtion i" accepted. u.. 
vp.8sel is entered as insured by the AModa. 
tion. which il3ues a Ce rtificate or Entry &0 

thP. applieanl Rule 3.1. 

On July 16.",986 "General Marine TrlJll. 
port Corporatlon, et" (General Marine). a\¥t
ing illelf &8 "Owner!Operator" o( thirty No 

sell. including the two concerned here. nam. 
Iy, the barge uo Fronk and the tug E".tl. 
S, fil ed with the Association an application to 
t! lI te r the vesM:ls "(or in!lluranee in your AMI>
ciation." 

The printed application provides, amore 
othe r thinp. that 

if thill a llplication for insurance is accepted 
Ly the AJlllocialion the applicant owner-.1D 
II.. bou nd by Ule Conl'Utution and th. 
Hule!ll o ( the NI:4ociation in force from tn'I'W 

CHESHIRE PLACE v. W .... , . F ENGLAND SIIIP OWNERS MUT. 595 
CII ..... , ".Iv,.,. '9] II.D.N.Y. '",)1 

to time, except In so far III luch Rulel may tainerl An Arhitration Award in accordance 
..... betn modined by any epecial Lenos with thle ' Rule." 

M't out In the Certificate of Entry. General Marine remainerl a member of the 

It it undisputed that a Certincate of Entry Auociation from 1986 until 1990, when the 
.. tuued by the Association to General A8aociation sought to cancel the insurance 
Marine &5 a "Member'" (although the original contract Whether that C2ncellation was val-
4lh1 Cert.incate has not been produced). It id II the lubject of pending arbitration pro
~ 1110 undisputed that the Certificate pro- ceedings in England in which all plaintiffs 
.... that the tenns and conditions o( the are participating. 
~ee aN'orded by the Association with 
",ped.lo the vessels "are upon and in aeeor
~ with the RuJes of the Meociation (or 
.. time being in (orce," exeept to the extent 
... they are modified by .petial termB IIet 
.Ia the Certificate. There is no contention 
... there were any 8uch special tennl in the 
CortifteaIA!. 

11Ia complaint alleges that plaintiff Che
Mrt Pllce Associates (Cheshire) Is the own
• 01 the EmilV S. and pla.lntirr Standard 
IIatnt Tranllport ServicH. Inc. (Trlnlport) 
" O'A'TIer of the uo Frank.. AJ though the 
_plaint I&r-' that the plaintiffs are "enti
did to insunnce righ18," neither the eom
,Jaint nor any other papers filed hy plaintirrs 
... the !Ource of these righlll. 

Plainly under the Constitution and Rulel 
~ the AModation plaintiffs carne to be enti
IW to whatever insurance righll they may 
Mfl only by reaaon of the Association's ac
.."nee of General Marine's application to 
aLir the Emi1u S and Leo Fronk 88 ineured . 

RuI,62 in effect for the policy ye&l1l 1986-
" through 1988-89 providea (or referral to 
.rtJitration in London if 

11'1'1 difference or dispute IIhan ariee be
rnen a Member or former Member and 
the Association out of or in connet'tion with 
1hN, RuleA or arising out of any contract 
bttwten the Member or fonner Me mber 
and the Association or 1.8 to the rights or 
obIigltiOh!'l or the Association or the Mem
btr or fonner Member Ulereunde r or in 
tonnection therewith or II to Rny other 
.. atter whataoever. 

Th' Rule also provideR: "No Member or 
knwr Member may bring or maintAin any 
k'lion. suit or j)th~r legal proceedinW' againsl 
1M As.'w)ciation in connet'tion with any !luch 
litftrence or d ispute unl e!'!' he haft finlt ob-

II. 
The issues on the motion are governed by 

Chapter Two of the Federal Arbitration Act 
(the Act), 9 U.S.C. II 201 .t .. q., which 
implAmented the Convention on the Recogni
tion and Enforcement of Foreign Arbitral 
Awards (the Convention), entered into force 
for the Uniled States December 29, 1970. 21 
U.S.T . 2517, T.I .A.S. No. 6997 (reprinlA!d fol
lOwing 9 U.S.C.A. I 201 (1992 Supp.). 

There are three prerequililea to enforce
ment of an ubitration agree ment under the 
Convention: (1) The agreement must be in 
writing. Convention, Article IJ(JH2). (2) 
The agreement must arise out o( a commer
cial relationahip. 9 U.S.C. f 202. (3) At 
least one or the parties must not be an 
American citizen or the commercial relation-
8hip must have some connection with one or 
more foreign stat.ell. 9 U.S.C. § 202. J n this 
case the three requirements are met 

Questions remain as to (I) whether plain
tirfs are bound by the agreement. (2) wheth 
er the dispute (alls within the scope of the 
agreement., and (3) whether the l'Iu bjet't mat
ter of this dispute is not arbitrable for some 
rePOn extraneous to the agreemenL See 
Genelco. I n.c. v. T. Kakill,rhi &- Co., 816 F .2ri 
!WO (2d Cir.l 987). 

A. 

The tenns of the agreement for insurance 
between General Marine a nd the A.<I, . .'~oci Ation 
are embodied in its Rules and itJI COMti tu
tion . 

Ry signing the Appli('ation F onn (or entry 
and by the provisions of the Certificate, Gl'.! n. 
eral Marine bound itself. a.~ Member, a nrl its 
Joi nt Members to abirle by l he Constitution 
and Rules. including Rulf' 62, requiring dis. 
putes to Kn to arhitr ation. Olher person!\ 

• 
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596 • 815 FEllF.RAL SUPPLEMENT ~. 
"inLl!re8ted" in the veeRel". by reMon of that 
InteTe.t.. ~me co-ownen and Joint Mem
bf!n that together with the applying Member 
"constitute but • single Member" and are 
alMa so bound. 

Cheshire. I.!I owner of the Emil1/ S, and 
Tranflport. u owner of the Leo Fronk are 
plainly eo-ownen and "Joint Memben" with 
General Marine. 

PlaJntj(fB, perhaps deliberately, retrain 
from 8pecitying the other plainUtre' intert!8t 
in the two veseela. Defendanta have submit.-
ted • "Certificate of Entry" dated January 
16. 1992 showing plaintiffs to be "Joint Mem
ben" with the "Member," General Marine . 
Plaintiff, have 8ubmitted no affid.vi~ or ex
hihitll to dillpute the accuracy of this infonna
tion in thA Certificate. In any event, plain
tiffft have not idenuned any other relation -
8hip to the de(endanta to 8Upport their claim 
(or Insurance. 

Plaintiff have made a miscellany of conten
tiona in an effort to escape being bound by 
Rule 62. 

[1) Fint they argue that they are not 
bound because defendan18 have all eged ly ad
mitteci in an unrelated hanknJptt',)' proceed
ing that plaintiffs are "co·a.,surN !K" and nc.. t 
Memlwn. Tht'y flubmit a purtion or a tran · 
"cript in which an auorney with no idenllfi · 
able connfction to the ricrend:.lnl-'t in thi!; ('~e 
III,...: "Ceneral MarinI' WIUI known I.A the 
member. There can only be one mpmher. 
There can be co-Insureds." TraMcript at 
19--20, In rhl! Maltl!r (Jf Stondord Tallie 
Guart ine Corp., Inc., No. 100-140160 I) 
(June 19, 1991). The statement wu part of a 
general di8cuuion o( mutuaJ marine Insur
an~: the signifteance of the Lenn "CO-&3 -

IUTed8" or "eo-insureds" wu not discussed. 

A.. noted above, under § 7(a) of the ConeU
tution diIJnJMed above there can only be "one 
Memher"; but that one Member ill rompose:d 
or all the Joint Members. The statement in 
thp hanknlptcy proceeding has no pertinence 
to the present motion. 

Thl" lPrm "ro-assured" does not appear in 
the Con"Wution. and i8 not mentioned in the 
Rul .. !' un til 1989. In that ypar Rule :16 WlUI 

aml"nded tn inelurie thp lenn "co·a.qsured" a., 
(olin"",: 

Where a Certificate or Entry for an la
sured veasel record" as partJes lna~ 
lhereunder more penons lhan one wh.~ 
p.r jointly or separately interelllerl audI 
pen;ons are hereinAn.er referred to 18 'f'!> 

&SIIUTed' or '('O-a&!Iurede' . .. . 

Before 1989 Rule 36, entitled "Joint E. 
tries," referred only to the "Owner" or "Jolat 
Ownen" and, in substance, stated that (1) 
delivery of one Certificate o( Entry or E. 
donement slip to one of the several JoiM 
Ownen is sufficient delivery to all, (2) tlM 
joint Owners are jointly and severally liab!. 
to pay aU caU"~ (3) the Association is BnliO .. 
to decline indemnity to aU Joint Ownen it tM 
conduct o( anyone 80 Justifies and (4) knowi
edge of • communication from the AModa. 
Lion to one Joint Owner is imputerl to ... 

The 1989 amendment to Rule 36 did not 
change thele provisionB with reepect to Qwa. 

en but r~gniz.ed that a person, althoup 
not a Joint Owner could be entitled to il'llW"o 

alice, for example, as a third-pllrty beneftaa. 
ry. ThuB a co-asaured, if not a1so an Ol4'ntr 
having an interest in the veRSel. iii not obi
Kat ed to pay the Call~ rf'Quired of Owners. 
Hu t the amendment a!so enlit:f.'s the A1l'iocu . 
lilln to dpdin.. illtipmnit.v to All Own." 
unlVor a :1 ('o ·a. .... "urE'1l~ i( the ('ondud of Inl 
Onf' " 0 jUIIUnf • . 

Plaintirrs aft{Ue thatthi!'l amendment and. 
I !tM!1 amt!ndment to Hult! 6:! give ri!'f! to at 

infprence thaI.., although they are somehow 
entil..lt'd to insurRnce riKhu, they were PM)( 

bound by the arbitration provision until 1989. 
The amendment (lr that year to the ftnt 
eentence or RuJe 62 make!'! it read, "I f Ift.1 
difference or di8pute ehall arise between. 
Member or former Member or o."~ otVr 
ptrs01'l claiming under t~.e Rulu and fA. 
Auociation. ... 8uch difference or diAputl 
shall be referred to arbitration" (amendmeDi 
emphasized). Plaintiffs say that this c.reaLfd 
a new but not retroacti\te obligation on "(0.

RSsureds" to arbitrate. 

ru is evident from the earlier discuslJioa, 
the argument res18 on a faJse prerniae. 
Plainliffa are not merely cc;R8sUTeds; lh., 
"re also Owners becausE' of their interest iii 
thf' insured ve!l.~el~ . S"e Constitution, § 2(a~ 
ThfY to){ether with their rellow owne,"" thua 

CIIESHIRE PLACF. Y. WI . •• ENGLANll SHIP OWNERS MIIT. 597 
CI, ... It! F.s..,.,. !U (I!. .D.N.Y. I"J) 

.titub! the single Member. AA 8uch by Ltd. v. PfanJcuch Mcuchirttlt GmbH, 972 

.. "rna of Rules 62 prior u> the 1989 F.2d 763 (7th Cir. I992) (plaintiff bound by 

.-dment they are bound to arbitrate. (orum &election c1aulM! to litigate in Gennany 

Enn if plaintiffs were not Joint Memben, "J would be obligated by the arbitration 
.... under contract principles because 
IMir rights derive from the application (or 
~ submitted by General Marine and 
.."ud by the AMociation. 

121 When a plaintiff "bases its right to 
• on the contract itBelf, not upon a statute 
_tome other buis ouuide the contract, the 
,.maion requiring arbitration u a condition 
~dent to recovery must be obeerved." 
.tIlI farvo Bank Intenwtional C"", v. 
""""' S ... m--Skip Ownen' MuhuU IMUr· 
.. A"oc.. 408 F.Supp. 626, 630 n. 10 
IlO.N.Y.1976). This is true whether a plain· 
til lCqu.ired right.! under the contract u 
apat. third·party beneficiary, or lNignee. 
I. ,. Oil Spill bv 1M "Amoco Cad;'~ 669 
fJd 789, 794 (7th Cir.1981) (nnding .ignot.o
r(' "ent bound by arbitration agTeement); 
ItJnpOOl LId. v. Through Tra .. po ... MuL 
I ... 635 F.Supp. 1503, 16044l5 (S.D.FlL 
111M) (non·signatory third-party beneficiary 
~nd by arbitration &gTeement); Rnw/lu cU 
111\1 tI ch. 1·(lII~-l1tU v. A,naco Oil Co., 673 
f.lupp. 141\4. 1466 (S .D.N.Y.1983) (as,ignee 
-.und by l.!l8ignor's agreement to arbitrAte 
.... nt notice to the contrary). 

Plaintifr" alao IIay they have no obligation 
til ubitrate becaU:5e GeneraJ Marine had no 
MlKt or the arbitration clause. ThE'Y ~uhmit 

• affidavit from the officer, Peter Frank, 
• .igned the application for membership 
• General Marine'8 behalf, swearing that he 
... not advised of the arbitration agTeement 
lid did not see a copy of the Rules until 
thr 1990. 

Thia argument iB frivolous. In a 8el'ante 
JlUilnph dire(,tly above Frank's fl iKTIature 
~ applicalion states, "if this applicalion for 
.. unnce is accepted by the Association the 
OI'PlicanL Owner will be bound by the Con.ti· 
IIItion and the RuJes or the AssociRtion . . 

IS) Presumably Frank reads and under
tUDda English . Even if he does not, railure 
It read or inveltigate the tenos of the con· 
InCt one signs is not a de(enfl~ to en(orce
Mnl of the contra('t.. Su Papt!T Jo..':rprtu 

deflpite his ignorance of the proviflion, incor· 
porated by reference and written in Ger
man); E. Allen Farn8worth, Conlmcil, § 3.7. 
.L 116 (1982). 

An agreement to arbitrate is enforceable 
"aave upon such grounds as exist at law or in 
eqwty for the revocation of any contracl" 9 
U.S.C. § 2. Mit.!ubMhi MotQrt Corp. v. Sol
er Ch'1l.ler PIV"ouu., Inc., 473 U.S. 614, 
627, HI. S.Cl 3.146, 3354, 87 L.Ed.2d 444 
(1985) (party may avoid arbitration agree
ment resulting from "the 80rt of fraud or 
overwhelming eronomic power that would 
provide grounds ' for the revocation of any 
contraet'tt) (citationll omitted). 

Plaint.iffs have pruented no grounds 8uffi
cient to avoid their contractual obligations. 
Even if plaintiffs were to claim that General 
Marine was induced by fraud to I'ign the 
application, that c1ailll would be arbitrable. 
Prinw Paint Corp. v. Flood &- COilA-Ii" Mfg· 
C", 388 U.S. 395. 406, 87 S.Cl 1801, 1807, 18 
L.Ed.2d 1270 {I 967); Manning v. EII~ 

Conversion Dtvicts. Inc., 833 F.2d 1096, 110.1 
(2d Cir.l987). 

Plaintiffs in addition contend that their 
rightA stem from an investment contract rep
resented by a prospectus and oral communi
cation!'l. Hut plainti(f~ 8ubmit no exhibits 
identified as an investment contract or pro
SpectUR. There is no factual support for 8 
source of plaintiff'" inRurance rights other 
than the ConJltiLution and Rules. 

B. 

14] Plaintiffs contend that even if bound 
to arbitrate any dispute covered by Rule 62, 
their dispute i" nnl so covered. The conten
tion is meritless. 

On itll race the arbitration prOvision in 
Rule 62 applies to "any difference or dispute" 
between the AMociation and a Member alis · 
inK" "out or or in connection with these Rules 
or arising out of any contract .. or aq to the 
rightA or obligations of the ~ocilllion" or 
any Ml"mber, or "in connection therewith or 
88 to any other matter what.'4oever ." It as 
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598 • 815 FEDERAL SUI'I'LEMENT ~. 
hard to ('onttiv~ or an arbitration dauae with 
bro,uif!r flrope. 

PlalOtiffs' breach of contract claim clenly 
(alia within thia clause. 

So tIM) do plaintiff,,- securities c1aim8. A~ 

lhe Second Circuit has lltaLPti, even with 
nApect to • le88 encompassing arbitration 
d auae, "Iilf the allejlltion8 underlying the 
claima 'touch matten' covered by the (con· 
tract at lMue) then those matten mWiL be 
arbitrated. what,eyer the legal labelll attached 
to them," Gene,eo, Inc.. v. T. Kakiuchi &: 
Co., 815 F.2d 840, 846 (2d Cir.1987) (ci tation" 
omitted), 

The rompl.unt'a allegation. of (acta under
lyinR piainUff8' three securitiea ClaJI'!l8 uy 
that de(endanu u.erted a right under the 
rontnd .. whi('h plaintiffs dispute, to caneel 
plaintiff!!' Insurance retroactively because "a 
rorporation" (presumably General Marine) 
(ailed to pay amount. owed. 

Plaintiff.' allegationa or "untrue state
menU. of material fact. and omiAsionl" in vio
laUon t 12(2) of the Securities Act. of 193.1 
(the 1933 Act), 16 U.RC. § 771 (2), and 

t 1O(b) of the Seeuritie~ Exchange Act of 
1934 (the 1934 Act), 16 U.S.C. § 78j(b), 

amount to no more thAn !tatementA that 
defendants violated their obligRtions under 
the Con"titution and Ru le... S I'M!ti ticaJly, 
plaintiff. contest the authority L"I.'terted by 
deft'ndantA to 1) tenninate plaintiffll' right to 
insurance be<oaulle of another ('orporation's 
faHure to pay amounta demanded by defen
dan18, 2) alter the terms of phu nUffA' insur
anee at will, 3) apply tholle alterations relr~ 
utively, 4) cancel plaintiff" insurance retr~ 
actively, and 6) lawfully sell Insuranre. 
Plainti". repeat these allegatioM in support 
of their claim for fraud . 

In support of their claim under t 7 of the 
Invubnent Company Act. 15 U.S.C. § 808- 7, 
plaintiff" allege that they were harmed by 
de fendan18' attempt to avoid li ability under 
th .. contracL 

Re80lution of aU the~e claims requiretl A 

detennin.tion of defendantA' underlying obli· 
JfltionR under the Constitution and Rules. 

Bvpn if thpre were ctouht L" to whpthpr 
plaintiff,,' rlaimll UP within tIll'> t-/t'opt' of n ull' 
f.2 . "u('11 A rlnu~1 would ~ rp!'If,h·pd In fa\'flr or 

arhitration. MOil,.,. II. Cenu M~nwriJl'lIo.p. 

I). Mf.rcury Con.!Jtr. Corp., 460 u.s. 1,24-26. 
1I~1 S.CL 927, 941, 74 L.Ed.2d 766 (I983~ 

The arbitration clause cove~ the di!lputM 
a.".Jlerted in the complAint. 

C. 

(5) Plalnti ffs argue that even if the arb&. 
lration clause is broad enough to cover tht 
dispute • . the claimfl under the 1933 Ac:t, the 
1934 A ct. and the Investment Act are not 
arbitrable l\5 a matter of United States publK 
policy. 

Plaintiffs flay that to s ubmit the aeeunu. 
claim. to an arbitrator In London would ..... 
derml ne the enforcement of federal seturitJ. 
18\\'8." The court as&umes Bolely for the 
purpoee of thie discu88ion th.t the plajnlill'l' 
interest in insurance under the Constitutloo 
and Rules constitutes a "security." 

The Supreme Court in MitJubiahi MoCort 
C<rryJ. v. Sow Ch'1l.,..--PI~mouth, 473 U.s. 
614, 106 S.CL 3346, In L.Ed.2d 444 (I986~ 
rejecWd Soler Chrysler-Plymouth's arp. 
ment that the public interest in enforeemeM 
of federaJ antitrust laws made it.l'l agreemeat 
to arbitrate 811 disputes in Japan unenforfM. 
hie R8 to antitrust chums. The Court found 
thal de~pite the important deterrent and ,. 
medial functions of the antilrU~t laws, 

concerns ()f international comity, rPBptd 
for the c:apacities of foreign and inurna
tional tribunals, and sensitivity to the nted 
of the International commercial 8yatem 'O/r 
predktability in the ruolution of diJputtt 
require that we enforce the partiu' ~ 
ment. 

473 U.S . at 629, 106 S.CL at 3355, 

The prellUmption in favor of arbilnUoe 
Applies equally to plain tiffs' securities dajma. 
In ScluTk " Albm<rCulwr Co., 417 U.s. 
506,94 S.CL 2449, 41 L.Ed.2d 270 (1974), tho 
Court held that an agreement to arbilrlt.t 
disputes before the International Chamber 01 
Commer(,e in Pari" covered thp. Amencla 
plaintifFs claims against a Gennan defendant 
under the 1934 Ael S~fI nUo Rod.,;'pUlt '" 
(,Jllilru v. Sh4!ltYIlOnlAmulcan /<:7pt'f' .• ,. 'til" .. 

.: ~lf l l· . S . 477, 109 K C l. 1917.104 L.F.d .2f l t)2e 
(I~H'~. ) (arhilrMtJon ARTepmpnt hetwpen lInn. 

_y, CtrI'LER 
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til States citiun! covered daim" under 
112(2) of the 1933 Act); SluaMlonlAm.mooPl 
,,,...., I nc. v. McMaJun. 482 U.S . 220, 107 
iCl2332, 96 L.Erl.2d 185 (1987) (arbitration 
I(I'!fment between United States citizenA 
tQ\·ered thum! under § 100b) of the 1934 
Art). 

On the basis of these decisions Otis court 
WI enforce the arbitration agreement u to 
.. claim5 framed in teMlUl or the securities 
k ... 

It plaintiffs have righta under the aecuri
tiel II""', a matter which thiA court does not 
iddresa, and if the arbitration award fail s 
tdequal4lly to protect th08e rlght.l'l, plaintiffs 
"1 rhallenge enforcement of the "ward. 
Under the Convention, a court may refuse to _om an award that '''would be contrary to 
.. public policy of that country." Conven
!loa. Art. V(2Xb). S .. Miuubi,h, 473 U.S. 
.637 n. 19, 106 S.CL at 3359 n. 19 (should 
arbitration award fail to addrelUl claimanl'a 
fedmJ atatutory righ~, award would be 
">pinal public policy"). 

111. 

Defendan18' motion for summary judgment 
It rnnted, and the complaint ill dismi!'l~d in 
trvor of arbitration. 

So ordered. 

• " ='0:::"'::::" o \u._ • .,nm .. " 
j • .. ... 

UNITED STATES of America. 

Y. 

Bruce CUTLER, Defendant. 

No. 91 CR 1189, 

United Slates Distric:l Court. 
E.D. New York. 

Marrh 8, 1993. 

COIIO!'ei for defendant. an allp~ed On ta· 
IIiud crime bo.<a.!l, movpd lo di!mill.~ crimina l 

contempt c.ha.rgeA in thei r entirety or, In 
alternative. to diemill."l cert.Ajn "pecinfd 
charges in order to show cause charging 
defeMe rounsel with criminai contem,.t of 
courL The Dit'.tri('t Court, Platt. Chief 
Jurlge, held that: (I) given limited facts be· 
fore cou~ factual is."ues presented could 
only be give n their due consideration at trial 
justirying denial oC motion to dismiss, and (2) 

local rule instructing an attorney to avoid 
extrajudicial statements reasonably likely to 
prejudice fair trial and setting forth In detai l 
flix kinds of out-or~ourt commentary thst 
violates sumdard wu not inherently vague, 
d id not violate attorney'e tree apeech righ18, 
and wu not discriminatory in ravor of prose· 
rutorial lpeech. 

Motion denied. 

See also. 796 F .Supp. 710. 

1. Contempt p20 

Wilful diaobedience of court order is nec· 
essary prerequi!lite to impo!ition of c:riminal 
contempt, Ind thl.l~, ambiguolJ.9 and equivocal 
order would necessarily preclude ~uch fi nd· 
ing; order must be !lufficienUy clear that it 
leaves no doubt about what is required to be 
done. 

2. Contempt CS220 

Clarity of order is question of fact which 
must be judged ae('ording to reasonable stan
dard and conLe.xt in which it was entered and 
audience to whic:h it addressed prior to impo
eition of c:riminaJ contempt 

3. Contempt p20 

There is no particular word or phraae 
that serves as tali!man in ronverting benign 
or cautionary direclive into order for pur
poseA of criminal co nlempt; court must con
sider relevant facts at time directive wa~ 
i~"ued . 

4. Contempt e:.20 

At the very least court's statements to 
ctefpn~e c:ounsel and progecutor in t'o n(prpncp 
during criminal trial constituted warnin~ t o, 

comply with Local Rule 7 go\'erninJ( commu. 
nieatioml with mprlia, ancl, a .'1 such. state. 
mentA pos!'IeltAed significant evidentiary value 
with respect to derense counsel's wllflllnps~ 
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