i
ry

1012 4

nol open an avenue L0 rECOVery: aguinst
Conpecticut General Accordingly,- -the
jodgment of the district court dismissing
the complaint B affirmed.
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Duteh “eampany which purchased soy-
bean gil\brogght suit against Eussian ship-
ping.company, which was owned by the
formag Soviet Union. Summary judgment
wis granted in favor of Russian shipping
EOTTEAnY b}l' the United States Distriet
Conrt for the Southern District of New
York, Charles E. Stewart, Jr., J., denying
request to compel Russian shipping compa-
ny to arbitrate in London based on finding
of lack of subject matter junsdiction under
Foreign Soversign Immunities Act (FSIAL
Duteh company appealed. The Court of
Appeals, Oakes, Circuit Judge, held that
district court had jurisdiction to assess
whether Dutch company which purchased
soybean oil was third-party beneficiary of
arbitration clause contained in charter par-
t¥ between Russian shipping company and
shipper, for purpose of determining wheth-
er subject jurisdiction existed under. the
FalA.

Reversed and remanded.
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L. Intermational Law &=10.34

Russian shipping company, which was
owned by former Soviet Union, but which
was mn early stages of privatization, was
“foreign sovereign™ protected under the
Foreign Sovereign Immunites Act; compa-
oy had not sold shares or taken Any other
steps toward privatizatidn jand even after
one half of shares wefe dis{ributed, nearly
half of shares would\reptain with Russian
State Property Fogd.for period of three
years. 28 US04 §§ 1602-1611.

See publicion Words and Phrases

for gather “wdicial constructions and
defimitions.

2, Federal Courts =811

Althouph there iz controversy over
whéther subject matter jurisdiction i& mea-
sured from time of acts in question ar from
dme of trial, it cannot be found retroactive-
Iy from time of appeal

3. International Law =101

I none of exceptions to immunity ap-
nlies, under the Foreign Soversign Immuoni-
ty Act (FEIA), court lacks both subject
matter jurisdiction and personal juriadic-
ton. 28 [1.5.C.A. §§ 1330, 1330(a, b), 1605
1608,

4. International Law &=10.31

“Sovereign entity” under the Foreign
Sovereign Immunity Act (FRIA) is entitied
to immunity unless one of statutory excep-
tions applies. 28 USCA. §§ 1602-1611

5. International Law #1033

Once defendant presents prima facie
case that it is foreign sovereign, plaintiff
has burden of going forward with evidence
showing that, under exceptions to Foreign
Soversign Immunities Act (F3IA), immuni-
ty should not be granted, although uitimate
burden of persuasion remains with alleged
foreign soversign. 28 US.CA §§ 1602-
1611,

6. International Law 1033, 10.34
Agreement by Ruossmn shipping com-
pany wholly owned by the former Soviet
Union to arbitrate m London was not suffi-
cient to show that Russian company had
impliedly warved it kHitEE StateSadic-
tion in the United States Didgetheof Qeign
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Sovereign [mmunity Act (FSLA), especially
in favor of buyer, a nonparty to agreement.
28 US.CA §§ 1605, 1605aK1).
7. International Law ==10.32 :
When case involves implied waiver un-
der the Foreign Sovereign Immunities Act
(FEIA), eourt should be even more hesitant
to extend waiver in favor of third parties,
and such waiver will not be implied absent
strong evidence of soversign's intent 28
US.C.A. §§ 1605 1805{a)1).

8. International Law +=10.32

Agreement to arbitrate in foreign
country, without more, ought oot to oper-
iteé as waiver of soversign immunity in the
United States courts under the Foreign
Sovermign Immunities Act (FSLA), especigl,
Iy in favor of nonparty o agreement, 28
U.5.C.A. 5§ 1605, 1805ia)N1).
8, International Law &=10.32

Treaties &8

Convention on Recognitiod and Ep-
forcement of Foreign, Arbittal Awards
(CREFAA) is the sorf)of\treaty Congress
to Foreign Sovereign [mmunities Act
(FSLIA), so that\if alleged arbitration agres-
ment existad between Russian shipping
company awned by Soviet Union and seller,
it safisfied requirements for subject matter
jurfisdision under the Convention and
FEIA® 282 USCA. § 1605aN6NBYy; 9
USCA. E§ 201-208; Convention on the
Recognition and Enforcement of Foreign
Arbitral Awards, Art. | et seq., 3 US.CA.
§ 201 note.
10, Arbitration #=815

International Law =13

Three basie requirements must be met
for district court to find jursdiction under
the Convention on Recognition Enforce-
ment of Foreign Arbitral Awards (CRE-
FAAr award must arise oot of legal rela-
tonship which is commercial in nature and
which is not entirely domestic in scope; and
if those requirements are met, arbitration
must be ordered unless court finds agree
ment null and void, inoperative, or incapa-
ble of being performed. 9§ US.CA
§§ 201-208; Convention on the Recognition
and Enforcement of Foreign Arbitral

-1013

ﬂ.wudmmlttm.,ili.sﬂ.hlml
note, . 1
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11. Arbitration €825
International Law €13

Goal of Convention on the Recognition
and Enforcement of Foréign Arbitral
Awards (CREFAA), afid prificipal purpose
mentation of it, was t0 encourage recogni-
ton and enforeement of commercial arbi-
tration I.;n:imm in international con-
tracts afd t unify standards by which
agregmentsto arbitrate are observed and
arbitral awards are enforced in signatory
countries, and thus, Convention should be
breadly interpreted to effectuate goals. 9
WE.CA §§ 201-208; Convention on the
Recognition and Enforcement of Foreign
Arbitral Awards, Art. | ot seq., 9 US.CA
§ 201 note.

12, Intermational Law €=10.24, 13

District court had jurisdiction to asssss
whether Dutch company which purchased
sovbean oll was third-party beneficiary of
arbitration clause contained in charter par-
ty between seller and Ruossian shipping
company, which was owned by former Sovi-
et Union, for purposes of determining
whether subject matter jurisdichon existed
Act (FSIA) in action by buyer against ship-
ping company to recover for cargo dam-
ages; district court was required to weigh
contractusl arguments before it could de-
termine that no arbitration agreement &x-
isted, and hence that it lacked jurisdiction.
28 USCA § 1605a6WBx 5 USCA
55 201-=208; Eunmmnuutluﬂnmpﬂm
and Enforcement of Foreign Arbitral
Awards, Art [ et seq., 9 US.CA. § 201
note.

13. International Law #=10.37

Distriet court must look to substance
of allegations to determine jurisdiction un-
der the Foreign Sovereign Immunities Act
(FEIA), and in resolving jurisdictional dis-
pute, court must review pleadings and any
evidence before it, binitod SfStbgits. 23
USCA. 5§ lﬂﬂﬂ-lﬂjpagezofg
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14. Shipping ©39(2) :
“Charter party” = just a species o

contract, subject to same rules of interpre-

tation as any other binding agreement.

15. Shipping ®3I5(7T)

In order to enforee arbitration agree-
ment in charter party against third-party
beneficiary, third party must show that
partes to the contract intended to confer
benefit onm it when contracting; it is not
enough that some benefit incidental to per-
formance of contract may accrue to third

party.

Caspar F. Ewig, New York City (Frances
C, Peters, Hill, Rivkins, Loesberg, O"Brien,
Mulroy & Hayden, of counsel), for plais
tiffs-appellants.

zeorge B. Freehill, New York City (Bree-
ill, Hogan & Mahar, of counsef), for-defen-
dant-appellee Novoroasiysk Ehipping Co.

Before: OAKES, AKTIMARI and
MAHONEY, CircuirTadges.

OAEES, Cipraif Judge:

Plaintiff-Apgellant, Cargill B.Y.
("CBV") appeals from the grant of sum-
maryJodgment by the United States Dis-
trieg=Court for the Southerm Distriet of
New York, Charles E. Stewart, Jr., Judge,
m\ favor of the defendant, MNovorossiysk
Shipping Company ("MNovorossiysk™), deny-
ng plainoifs’ request to compel Novoros-
siysk to arbitrate in London,! Cargill Imi'l
SA v M/T PAVEL DYBENKQO, No, 30
Civ. 3176, 1882 WL 42194, 1992
US.Dist LEXIS 2329 (S.D.N.Y. Feh. 28,
1992). The district court found that Nove-
rossiysk was a foreign sovereign and that
CBV had failed to esmblish jurisdiction un-
der the Foreign Sovereign Immunities Aet,
28 US.C. §§ 1602-1611 (1988 & Suapp. III
1991) (“FSIA"). For the reasons that fol-
low, we reverse and remand

1. The parties stipulsied that Cargill Internation.
al 5.A. ["CISAT) would stay its claims sguins
Novorossiysk pending the culcome of arbitra-
tion in Lomdon instinsted by CISA, pursuand to
appeal thercfore is brought aaly by CEY. .

#1 FEDERAL REPORTER, 2d SERIES

BACKGROUNL

On June 14, 1988, CBY, a Dutch corpora-
tion with its principal offices in Amster-
dam, bought 7,000 metrc tons of erude
Argentine degummed soybemn  oil from
CISA, a company incorporated ander the
laws of the NetherlandsAntilles and based
in Geneva, Switzerfand N Subseguently,
CISA entered into a.Cltarter Party with
Novorossivsk, an oty wholly owned by
the former Sowiet Union, to transport the
oil from Argentina and Brazil to the Neth-
erlands’ aboerd Novorossiysk's ship, the
M/T Baveli Dybenko.®

Prder Clause 24, in Part Il of the Char
tar/Party, any dispute arising oot of the
Charter Party is to be submitted to arbitra-
tion in either New York or London, “which-
ever place is specified in Part [ of this
charter pursuant to the laws relating to
arbitration there in foree ™ Clagse K of
Part | specifies London as the site for
arbitration procesdings. [n addition,
Clause 28 of the Special Provisions append-
ed to the Charter Party provides that the
bills of lading should “incorporate particu-
lars of Charter Party Le. ... —Arbitration
in London should be stated m the Bill of
Lading. "

On July 16-18, 1988, the M/T Pavel Dy-
benko wis loaded with 9,100 metrie tons of
degummed soyabean oil in San Lorenzo,
Arpentina, and on July 23, 1988, with 5,750
metric tons in Rio Grande, Brazil. Pursu-
ant to the terms of the Charter Party,
CISA, through its Argentine agents/ship-
pers, had the bills of lading presented to
the master of the Pavel Dvbenko for his
signature. Despite Clanse 28 of the Char-
ter Party, the bills of lading failed to “in-
corporate partieulars™ of the Charter Par-
ty, including the arbitration provision.
CBYV is the receiver and holder of hills of
lading wmsued in connection with this cargo.
1 The defendans vessel, the M/T Pavel Dybenkn,

docs pet amil into. Amerhcan walers, and no
service of process has been effectusied against

the vessel or m:;;twddﬂ#éd Sthtdadﬂd:
ot therefore hawe no jsivfiction rer
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After arrival in Amsterdam, CBY sub-
jected the cargo to chemical analysis and
allegedly found it to have been contaminat-
ed with hydrocarbons during the course of
the vovage. As a result CBV claimed mon-
etary damages in the amount of $520,000.
CBY presented its claim to the West of
England Shipowners Mutual Insurance As-
sociation ("West of England™).? As securi-
ty for the claim, West of England guaran-
teed by letter that it would appear and pay
any judgment rendered by a Dutch court
having jurisdiction in this case. From July,
1989 to April, 1990, the parties’ insurance
representatives entered into three agree-
ments extending CISA and CBV's time to
commence legal procesdings against the de-
fendants. The last extension granted bW
defendants was to expire on May 9, 1994,

On May 7, 1890, the plamtffs soufgit-an
additional three-month extensigh. \They
telexed their reguest to mwlﬂ
headquarters in Moscow. Appapently the
request arrived on a state 'holiday and re-
ceived no response. A% 2 result, on May 9,
1990, CISA designsted, its arbitrator in
London under the tefms of the Charter
Party. BothGHV and CISA also hrought
this suit m[ﬂ'ﬂ! defendants in order to
protect sfhatever rights they might have in
the Uiséd States, the only forum in which
the ftatufe of lmitations had not yet ex-

pired. "No other fora remained open to
them at the time. The complant sooght an
order to compel Novorossivsk to arbitrate
in London. As noted above, CISA has
agreed to stay [tz claims pending the out-
eome of its arbitration in London.

In CBV's suit before the distriet sourt, it
alleged jurisdiction based on three excep-
tions to the FSIA: the waiver exception,
the arbitration exception, and the maritime
lien exception, found respectively in 28
US.C. §§ 1605aNl), 1605(a¥6NB), and
1605(b) (1988 & Supp. IIT 1991). The dis-
trict court found none of the exceptons to
be applicable. First, the court found no
implicit or explicit waiver by Novorossiysk
of its soversign immunity due to its agree-
ment in the Charter Party to arbitrate dis-

3. West ol England s Movorossiysk's “Pandl
Club,” the Protection and Indemniry Associatbon
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putes in London. Second, the court noted
that the bills of lading contained no arbitra-
tion clause and thus the arbitration excep-
tion did mot apply. The court refused to
consider CBV's argument that it was &
third-party beneficiary of the arbitration
clause in the Charter Party, Agcording to
the court, it required a"“Basi for subject
matter jurisdiction” jnarder to reformulate
the contract between CBV and Novoros-
siysk. Third, the court found that the
plaintiffs had metnone of the requirements
to enforce o maritime bHen.

Becgusé\a court has jurisdiction to deter-
min®, itfown jurisdiction, we reverss and
réeand to the district coort for a determi-
patidn of whether CBV can prove its third
party beneficiary status and thus establish
subject matter jurisdiction.

DISCUSSION

CBV, having dropped its maritime lien
argument, mantains that Novorossiyvsk has
waived its immunity on two grounds listed
in the FEIA., CBV also argues for the first
tme that Movorossiysk 5 oo longer a sov-
ereign entity and should be denied immuni-
ty on that ground. We address these argu-
ments below, beginning with the newest

one.

A. Novorossiysk's Status as a Sovereign
Entity

[1] On appeal, CBV argues that Nove-
rossiysk i no longer immune to suit as a
foreign sovereign. According to CBY, the
defendant has begun the process of privati-
zation and therefore should no longer be
considered a sovereign antity. We reject
this argument.

[2] Initinlly, we note that although
there is a controversy over whether subject
matter jurisdiction is measured from the
time of the acts in question or from time of.
trial, compare, e.g., Gould, Inc. v Pechi-
ney Ugine Kuhlmann, 353 F.2d 445, 450
(6th Cir.1988) ("determination of whether a
party is subject to the court's jurisdiction
.. should be based upon a party’s status

wmmm&%ﬁﬂﬂiﬁgm
ance age 4 of
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at the time the act complained of oc
curred”) cert dizmissed, — 1.5 —— 112
8.Ct 1657, 118 L.Ed2d 31T (1992}, with,
e, Wolf v Banco Narional de Merico,
SA, 739 F2d 1458, 1460 (9th Cir.1984)
{banks nationalized after acts cecurred but
before suit), cert. demied, 469 US. 1108,
106 5.Ce. T84, 82 L.Ed.2d 778 (1985), we do
not believe it can be found retroactively
from the time of appeal

CBY argues that the policy behind the
FSIA s inapplicable in this case. As it
notes, the FSIA was enacted to address
“the potential sensitivity of actions against
foreign states.” H.E.Rep. No. 1487, Sdth
Cong., 2d Sess. 32 (19768), reprinied
1976 US.C.C.AN. 6804, 5631 ("Housa He-
port™). Thus, it aimed “to facilitate Rod
depoliticize litigation against foreign St
and to minimize irritations in foreéign yrela-
tons arising out of such htigation, ™7d at
45, reprinied m 1976 US.COCAN. at 6634
{executive communication\ Trom  Depart-
ments of State and Justbiee-enclosing draft
bill for consideratitn wi™the House) We
disagree with CBY\that “sensitivity” is no
longer an mswe.“\Indeed, an even greater
hesitaney may\be necessary in sitoations
such asthese where nationalized companies
are in e peocess of being privatized. Par
ticglardy in the case of the former Commu-
nist world, American interests are strongly
mplicated n seeing that the transition to
jprivate enterprise goes amoothly. More-
over, the foreign state may remain finan-
cially responsihle for anv judgments won
against & former state-owned sntity, espe-
cially where the acts ot Esue occurred
when the entity was stil] under povernment
control.

In any case, according to the documents
submitted by CBY, while Russia has ap-
proved Novorossiysk's plan to privatize,
Movorossiysk has not sold shares or taken
any other steps toward privatization. Even
after the first shares are distributed, near-
Iy half of the shares will remain with the
Russian State Property Fund for a period
of three years. We consider an entity at
such an early stage of privatization to be
sovereign under the FSIA

851 FEDERAL REPORTER, 2d SERI-

B. Exceptions tc Foreign Sovereign Im-
munty

[8]1 The stacu

subject matter

¥ provisions governing
| personal jurisdiction
over foreign st - .re codified at 28 U.S.C.
§ 1330 (1388). - .con 1330@) grpvides for
subject matter j.risdictipf “whenever a for-
eign state is not « ntitled % mMimunity either
under the subsiotie provigions of F3IA
§§ 1605-1607, omunder”any applicable in-
ternational agreement Section 1330(b)
provides that ‘pYsonal jurisdiction exists
whenevefghbje . matter jurisdiction exists
under/Sybseeticr (a) and service of process
has been®made under I8 USC § 1608
J198E). Thus. .7 none of the exceptions to
ifimpunity applies, the court lacks both sub-
ject matter jurisdiction and personal juris-
diction. Veriinden B.V. v. Ceniral Bank
af Nigeria, 461 11.5. 480, 485 n. 5, 103 5.Ct.
1962, 1967 n. 5, 76 L.LEd 2d 81 (1983). Sub-
ject matter jurisdiction must b ascertaimed
first. Ser House Report 13, reprimted in
1976 US.C.C.AN. at 6612

[4.5] As a sovereign entity under the
FSIA, Novorossiysk is entitled to immunity
unless one of the statutory exceptions agp-
plies. Saudi Arabia o Nelson, — U.3.
) 113 S.Cc 1471, 1476 123
LEd2d 47 (1993). Verlinden, 461 1.5 at
493-94, 103 S.Ct at 1971-T2 Shapiro w
Republic of Bolivia, 930 F.2d 1013, 1017
(2d Cir.1991). Onee the defendant presents
a prima facie case that it is a foreign
sovereign, the plaintiff has the burden of
going forward with evidence showing that
under exceptions to the F3IA, immunity
should not be granted, Baglab Léd =
Johmson Matthey Bonkers Lid, 665
FSupp. 289, 293-84 (S.D.N.Y.1987), al
though the ultimate burden of persoasion
remiing with the alleged foreign soversign.
Forsythe v Soudi Avabian Airlines
Corp., B85 F.2d 285, 289 n. 6 (5th Cir.1989).

CBV argues that Novorossiysk, if found
to be a sovereign entity, is not entitled to
sovervign immunity under two exceptions
to the FRIA. First, CBV contends that

Novorossiysk has waived its immunity un-

der Z8 US.C. Y £ iver
T T

pute with CISA; second, (9

R
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the arbitration exeeption, 28 US.C.
§ 1605{a)6) (Supp. [11 1991), also deprives
Novorossiysk of immunity.
Section 1605 provides in pertinent part:
{a} A foreign state shall not be immune
from the jurisdiction of courts of the
United States or of the States in any
case—
(1) in which the foreign state has
waived its immunity either explicitly or
by implication,

ar

iG] m which the action 8 brought, -
ther to enforce an agreement made by
the foreign state with or for the bened
fit of a private party to submit fg
arbitration all or any differences wchich
have arisen or which may af§e—be-
tween the parties with respect Yo a
defined legal relationship; whether con-
tractual or not, concerming’ a subject
matter capable of Settlement by arbi-
tration -ur-d:r ttl!]l.!,-‘: of the United
States . w 1B} the agresment or
award is ﬁl‘ mqar be governed by a
treaty or-gther international agree
mentein\force for the United States
mju\' the recognition and enforce-
fpefit of arbitral awards. .

28 [NEC. § 1605 (1988 & Su.p'p‘ 11 1991),

1} The Waiver Argumeni

[6] The waiver exception parmits fader-
al courts to assert jurisdiction over any
foreign sovereign that waives its immunity
“gither explicitly or by mmplication,” Z8
US.C. § 1805(a)1). The House Report
which accompanied the FSIA listed three
examples of implicit waivers: when (1) a
foreign state has agreed to arbitrate in
another country; (2) a foreign state has
agreed that the law of a particular country
shall govern; or (3) a foreign state has
filed a responsive pleading but has failed to
raise the defense of sovereign immunity.
See House Report at 18, reprinted in
US.C.CAN. at 6617.

4 As stated by Senator Mathias, the main spon.
sor of the bill o amend the FSLA to provide for
meni is enforcesble, the arbitration is mesning-
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[7.8] In Zermicek v. Petroleos Menco-
noz, 614 F.Supp. 407, 411 15.D.Tex. 1955,
afffd, 828 F.2d 415 (5th Cir.1987), cerl de-
mied, 484 US. 1043, 108 50t Ti5,. 9%
LEd2d 862 (1888}, the court noted that
courts have interpreted the€" waiver provi-
sion narrowly: “most m,um bave refused
to find an implicit wiver.of immunity to
suit in American fobets from a contract
clause providing fag_arbitration in & coun-
try other than the Jnited States.” More-
aver, Ltuqnfnrammtn find that a
countrys waiver of immunity extends to
third¢@ares not privy to the contract. [d
iciting ‘eases), When the case involves an
fmpied waiver, we think that a ecourt

should be even more hesitant to extend the

Waiver in favor of third parties. We agree
with these courts that such a waiver will
not be implied absent strong evidence of
the sovereign's intent. In Marifime Ven-
tures il Mmc v Caribbean Trading &
Fidelity, Le¢d, 689 FSupp. 1340, 1351
(S.D.N.Y.1988), the court warned that a
broader inurpreuﬁnn “would result in a
vast inerease in the jurisdiction of the fed-
eral courts over matters invelving sensitive
foreign relations.” Because of these con-
cerns, an agreement to arbitrate in a for
gign country, without more, ought not to
operate as 4 waiver of soversign immunity
in United States courts, especially in favor
of a non-party to the agreement Thus,
CBV may not depend on Novorossiysk's
agreement to arbitrate with CISA in Lon-
don to show that the Soviet entity had
impliedly waived its immunity to jurisdic-
tion in the United States.

2. The Arbitration Exception

[9] Section 1605(aN6NB) of the FSIA
provides an exception to sovereign immuni-
ty in cases where a foreign state has
agreed to arbitrate and the arbitration
wmthurmghupﬂrﬂuﬂ.hrl
treaty signed by the United States calling
for the recognition and enforcement of ar-
bitral awards.! CBY argues that it may

nesses that the i
will work, It does a F‘SM
lemummmn ul:’ﬂ-gﬁ-ﬁ:@f.&m‘:
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enforee the arbitration clause contained in
the Charter Party against Movoroasiysk as
a third party beneficiary to the Charter
Party, and that this clause is governed by
the Convention on the Recognition and En-
forcement of Foreign Arbitral Awards, 21
U.5T. 2517, T.1LAS. Nao. 8997, 330 UN.TE
3 (the “Convention™).

The United States became a party to the
Convention in 1970 and Congress soon en-
acted implementing legizlation, codified as
Chapter I1 of the Federal Arbitration Act, 8
U5.C. 5§ 201-208 ({1888). Congress veated
federal district eourts with arginal jurisdic-
tion over any action or proceeding “fallng
under the Convention.,” having deemed
such an action “to arise under the laws and
reaties of the United States.” 9 1 5%,
§ 203, See also Dworkin=Cosell Mniergie
Courter Serv, Imc v Avrahom (28
F.Supp. 156. 158 (5.D.N.Y.1983) fthe Con-
vention “vests United Stafes'y distriet
rourts with original jurissdeton”, .. over
nctions concerning Talpwrbitration agree-
ment ...'"). Furthewfior®, the statute
gtates that “[a]n abitraton agreement
arising out of p legarrelatonship, whether
contractual of\nofd which is considered as
commercial \ivdluding a transaction, con-
tract, of agreement described in section 2
of tifig Gtle falls under the Convention.”
g3 IS § 202 (emphasis addad).®

{10] As the 9th Circuit stated in Minis-
try of Defense of the [slamic Republic of
fran v Gould Mme, 8387 F.24 1357, 1362
(Oth Cir.1989), cert denied, 494 US. 1016,
110 5.Ct 1319, 108 LE42d 494 (1990),
three basic requirements must be met for a
district court to find jurisdiction under the
Convention: “the award (1) must arise oot
of a legal relationship (2) which is commer
cial in nature and (3) which 8 not entirely
domestic in seope.” If a distriet court
finds that these requirements are met, it
must order arbitration unless it finds the
agreement “null and void, inoperative or

waiver of immunity in an action 1o enforce thai
agreement of the resultam sward.” 131 Cong.
Fec. 55369 {daily ed. May 1. 1985) {Statement ol
Sen, Mathias),

jurisdiction
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incapable of being performed.” Conven-

ton, Article TI(3).

[11] As the Sopreme Court observed in
Scherk v Alberto-Culver Co., 417 TS
506, 520 n. 15, 94 5.Ct 2449, 2457 n 15, 41
LE4d2d 270 (1974},

[tThe goal of the Cop¥entiord, and the
principal purpose undeelyify the Ameri-
can adoption and implementation of it
was Lo encourage “weécognibion and en-
forcement ef-tofmmercial arbitration
agreemenfs \ify internationsl contracts
and to\ogify the standards by which
agredments to arbitrate are observed and
arbitralawards are enforeed in the signa-
iy countries.

Thuz, the Convention should be broadly
interpreted to effectuate the goals of the
legislation. Moreover, when the Conven-
tion 5 read together with the FSIA's arbi-
tration exception, which gives jurisdiction if
an arbitration agreement "8 or may oe
governed” by a treaty, 28 USG
£ 1605(a)6HB) (emphasis added), it evinces
a strong legislative intent to provide en-
forcement for such agreements. We agree
with CBY that the Convention is exactly
the zort of treaty Congress miended to
inclode in the arbitration exception. [f the
alleged arbitration agresment exists, it sat-
isfies the requirements {or subject matier
under the Convention and
FalA.

[12] We believe the distriet court m thes
case erred in deciding that £ could not
assess CHY's third party beneficiary argu-
ment because it did not have jurisdiction to
make this imitinl determination. Rather
than considering the allegations to see i
they gave the court subject matier jurtsdic-
tion, the court stated that “regardiess of
the merits,” the contractoal arguments
could not be sddressed. According to the
eourt, it lacked subject matter jurisdiction
because there was no arbitration agree
ment. Cargill mternational S.A, 1992
WL 42184, at *5 1992 US.Dist.LEXIS

5 9 USC. § 306, a section of the legisiation
implementing the Convention, gives a district
coiir] the power to compel arbiiration in acooe.

dance with the : ic of
arbitration s outside of ﬁl ﬁm% Mo
vorocasivak does ool conlett AGe 2
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CARGILL INTERN. B.A. v. M/T PAVEL DYBENKO
Clta s #91 F2d 1012 (2ned Cir. 1993}

2320, at *15-16. We find,. however, that
the district court was required to weigh the
contractoal arguments before it could de
termine that no arbitration agreement ex-
isted.

“ Junsdiction to determine jurisdiction’
refers to the power of a eourt to determine
whether it has jurisdiction over the parties
to and the subject matter of a suit. If the
jurtsdiction of a federal court &5 questioned,
the court has the power and the duty,
subject to review, to determine the jurisdic-
tional msue.” 13A Charles A. Wright, Ar-
thor R. Miller & Edward H. Cooper, Feder-
al Practice and Procedure § 3536 at 535
(2d od. 12584). See also Gould v. Pechiney
Ugine Ruhimann, 353 F.2d at 451 ("[Tha
district court has the power to resolvéany
factual dispute regarding the existencs of
subject matter jursdiction.”).®

[13] This is equally truein détermining
subjeet matter jurisdictign under the FSLA.
As the Supreme Coupt noted in Verlinden,
461 U8, at 498-94, W03 E.Ct at 1971-72
{1983),

[t]he statuie must be applied by the dis-

trict courts, in every action against a for-

Elﬂ'ﬂ ﬂw since subject-matter Jll-l"'

isdiction T any such action depends on

the sxitence of one of the specified ex-
cefitions to foreign sovereign immuni-
tv.... At the threshold of every action
in & district court against a foreign state,
therefore, the eourt must satisfy itself
that one of the exceptions applies—and
in doing 8o it must apply the detailed
federal law standards set forth in the
Act.

Thus, the distriet court must look at the
substance of the allegations to determine
jurisdiction. In resclving the furisdictional
dispute, the district court must review the
pleadings and any evidence before it, such
as affidavits. Forsyihe, B85 F.2d at 289 n.
6. See also Bowyer, 875 F.2d at 635 (“Dis-
trict courts properly may look beyond the
complaint's jurisdictional allegations and
6 Mormally, this faciual resolutkon will be re-
viewed under the clearly erroncous sandard.
v. United States Depr. of Air Force 875

F.Id 431, 636 (Tth Cir.1989), cert. demied, 493
U5 1048, 110 5.C0 846, 10T LEd 24 240 (1990}
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to determime whether in fact subject matter
carindiction exists.”) The dist ”
necessary, may proceed to a trial on this
issue. The Federal Arbitragion Act, which
apphies to actions under the) Convention
where the two are notin confliet, 9 US.C.
§ 208, authorizes asammary trial to deter-
mine whether an \agreement to arbitrate
actually exists.\3 US.C. § 4 (1988). Pro-
gressive Cag AR Co. v C.A Reasegura-
dora Nagonal de Venezuela, 302 F.Supp.
1063, I07E-11992). See also Imierocean
Shipmmg Co. v. National Shipping &
frofing Corp., 462 F2d 673, 676-T8 (2d
Cin1072), cert demied, 423 US. 1054, 96
5/CL TEE, 46 L.Ed.2d 843 (1976}

[14] CBY alleges that CISA and Nowvo-
rossiysk intended to make CBV a third
party benefictary of the Charter Party and
in particular of its arbitration clavse,
Thus, to determine whether subject matter
jurisdiction existed, the district court cught
to have determined whether, if the facts as
alleged by CEV are true, the arbitration
agreement in the Charter Party was intend-
ed to benefit CBY. As we noted in 475
Custodia v Lessin Mmt'l me. 508 F.2d
318, 320 (2d Cir.1974), a Charter Party is
just & species of contract, subject to the
same rules of interpretation as any other
binding agreement. Custodia, like this
case, overturned a demm! by the distrct
court of a motion to compel arbitration
based upon a finding, without an evidentia-
ry hearing, that oo arbiteation Lgresment
existed.

[15] In order to enforce the agreement
as 1 third party beneficiary, CBY must
ghow that " ‘'the parties to that contract
intended to confer a benefit on [it] when
contracting; it i not enough that some
benefit incidental to the performance of the
contract may accrue to [it]l' " McPheeters
. MeGinn, Smith and Co., ne, 953 F.2d
TT1, T73 (2d Cir.1992), quoting Kyung Sup
Ahn v. Rooney Pace, Inc., 624 F Supp. 368,
31 (S.DN.Y.1985) (in turn quoting Va=

in thizs case, however, the district courl crrone:
ausly concluded tha a Jpifed Igta!wdrmnn
o assess the jurisdiciion n:r*s.g We re-
wiew this kegal error de éﬁd‘%
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man,” S A ©n Fidelity 't Bank, 418
FSupp. 1084, 1086 (S.D.N.Y.1976)). We
note that if CBV is found to be a third
party beneficiary to the Charter Party, it
may be proper for the district court to
enforee the arbitration agreement aguinst
Novorossiysk. See Progressive Cas. Ina
Co., 802 FSopp. at 1074 ("It iz generally
held by cases decided under the ... Con-
vention that an enforceable arbitration
clause may be included in a document or
form incorporated by reference in the par-
tes’ contract.”) Because the parties have
not adequately addressed this issue in their
briefs, however, we leave the arguments to
them and the district court. We note in
addittion that Novorossivsk has preserved
its objections to personal jurisdiction.

CONCLUSION

In bght of the above discussion, we re
verse and remand for further proceedinfs.
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