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peals Council (Tr. 131) upon remand of the and Englah reinsaress did oot bind plain-
first decision to the AlJ, mstructions re- Gffs, who were nongdirtes to that agree
markably similar o those it has now bee ment
. TR —— for me o "‘tj"_'“" Ac- Defendant’d oiotion denjed, plaintiffs’
cordingly, | direct that in addition 0 8% ey motios Feahted.
upnngthlnumldll'flmt.lu the
Becretary consider giving it expedited
treatment. [ retaln jurisdiction for pur- 1. Arbitrmtion #==].]
poses of reviewing any subsequent matiers Party seeking to compel another to
mvolving this case which may properiy be  aebitrgte particular dspute must show that
brought before the court s adversary agreed to do so.

Inter-American Convention on Interna-

. tional Commerce Arbitration, rather than
.‘I% Convention on Hecognition and Enfores-

h\ﬁ ! ment of Foreign Arbitral Awards {"New

York Convention™), applied to Venezoelsn
reinsurer's claim for arbitration dispate be-

twean it and Amencan INBUrANGE SOMpE-
PROGRESSIVE . CASUALTY INSUR- N .l!u! rem-aui.-d J.'EH'I'I.I.I"EI. ['nu:r-
ANCE COMEANY, the Reinsurance ‘merican Convention applied retroactively
Corpopdiibn ‘of New York, Christiana tnprnu.mﬂumd‘hmhmm—
Genag)neirancs Corporativn of New =0 Sorporations, defandsat was Venesue-
Yark, Worcester | Company, lan eorparation, and both United Btates and
At iranin Lawsh Mutusl In- Vemezueln had rattfied or neceded to loter-
p Compeny, Colonis. Tne American Convention and were member
m'mu“ml| urance Corpo- states of Organization of American Btates.
ration of New York, United Fire and 7 US.CA. §§ 505, 305(1); Gonvention on
g eign Arbitral Awards, Art. [T, subds. 1, 2, 8

b USCA. § 2001 note; [nter-Ameriean Con-

C.A REASEGURADODRA NACIONAL vention on International Commercial Arbi-
DE YENEZIUELA, Defendant tration, Art. 1, § US.C.A. § 301 note

Mo, 91 Clv. 4380 CSH ). 1. Arbitration &=6.1

United States Distriet Court, Copvention mlh-m;nﬂnn and En

5. New York. forcement of Foreign Arbitral Awards

i“MNew York Convention™) and Imter-Amen-

Sept. 30. 1992, can Convention on International Commer-

cial Arbitration are similar with respect to
American insurers and retroceded rein- m:ﬂdmmﬂ"mmn “mt:
surers sued defendant reinsurer with re- oo iy oy the Recognition and En-
spect 0 casuaity clsims submitted by i o Py of Foreign Arbitral Awwrds,
sured. Defendant moved to stay action ... 57 oipdy 1 2 9 USCA § 501 note

pending arbitration, sod plaintiffs cross- R i ks E::-r!tm Internstion
mowed to enjoin defendant from procesding ; il

The Di al Commercial Arbitration, Art 1, 9
with arbitration. imtrict Court, ,cp s § 301 note

Haight. J., held that: () dispute was gov-

ermed by [nter-American Convention on In- . Insuramce #=1331)

/1 termational Commereial Arbitration, and (2) Under New York law, if terms may
arbitration clause in facultative reinsurance  fairly be characterized as “vsual” or “ster-
agreement (FRA) between direct imsurers eotypécal,” thﬂﬂﬁmpﬁtaﬂ?ﬁul:] even if
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not referred to in binder; otherwise, they
da naL

5. Insurance =§75.5

Even if [acultatve reinsurnnce agree
ment (FRA) between Venezuelan direet in-
surers and specified English reinsurers
were desmed incorporated into reinsurance
poliey betwesn defendant Vemezuelan rein-
surer and plaintiffs (Ameriean insurers and
retroceded reinsurers of risks covered by
defendant), FRA's arbitration clause was
not binding on plaintiffs; plaimtffs were
not parties to FRA and phrase in reififar-
ance policy between plaintiffs and defen-
dant stating that poliey was subjest o FRA
was insufficient to bind them, t-arbitration
clansa.

6. Arbitration #=7.3

Arbitration agresmant restricted to im-
mediate parties( dees hot bind nonparty,
notwithetanding werds of incorporation or
reference in )separnte contract by which
that noppirfy 1§ bound.

Erall & Tract, New York City James W,
Carbin, Michsel J. Carcich, Adam G L. Ko
minsky, of counsel), for plaintiffs.

Debevaise & Plimpton, New York City
(Donald Francia Donovan, Alexander Ew-
ing. of counsel), for defendant

MEMOBANDUM OPINION
AND ORDER

HAIGHT, District Judge:

In this action, plaintffs are American
insurance companies and retroceded rein-
surers of risks covered by the defendant
refpaurer, o Venssuelan company. Two ca-
sualty cluims submittied by the insured
have given rise to disputes between plam-
tiffs amd defendant with respect to the
parties’ nghts and obligations under the
reinsurance policy betwesn them.

L. 55 called becaime the Comvention is dated at
Meew York Jume 10, 1938 0i was made enfoece-
able in the United States by enactment of Chap-
ter 1 ai the Arbitration Act on July 31, 1970 &4
Sinf. &5E

Invoking this Court's diversity jurisdie-
tion, 28 U.E.C. § 1532(a)(2), plaintiffs seek
declarstory relief, 1§ ULAC. § 2201, that
they mre not lablean epeof the casualties,
and are entitled to“the return of monies
they paid to @éfendant on the second.

Defondant wow moves undér the Federal
Arbitration Aet, 8 USC. 8§ 1, 3 (the “Arbi-
tration “\Act™), and the Convention on the
Récognition and Enforcement of Forsign
Artwird] Awurds, 21 U8 2517, TLAS No
BO9Y, codified at 9 U.S.C. 8§ 201-207 (the
“Wew York Coovention™),' to stay the se-
tion pending arbitration. Plaintiffs cross-
move to enjoin defendant from procesding
with arbitration

Hackpround

Petroleos de Venezuela ("PDVSA™ & an
ofl and gas exploration and development
company owned by the Venezuelan govern-
ment. PDVEA sought insurance from a
group of Veneruelan msurance companies
ithe “direct insursrs™). In addition to ma-
rine hull and pollution risks, the direct in-
gurers coversd the risk of & surface blow-
out of a drilling site. The direct insurers
reingured their risk with defendant C.A.
Renseguradora Naciomal de Venesuels
(“RNV"l. RNV decided to retroceds this
riak through a London based broker, Sedg-
wick Marine and Cargo Ltd. ("Sedgwick™) "
Sedgwick placed minsty percent of this risk
in the London reinsurance market. The
remaining ten percent was placed in the
American relnsurance market through an
affilmte of Sedgwick, Fred 5. James & Co.,
Imc. ("James"). James placed the risk with
New York Marine Managers, Inc
("NYMM™), which acted as the uoderwrit-
ing agent for plaintiffs?® Bagioning in
1983, plaintiffs entered into & series of one
vear retrocession agreements with defen-
dant Shortly before each agreement was
entered ints, NYMM and Ssdgwick would
disepzs the terms of covernge On the
basm of these discussions, Sedgwick would

1 A retrocession is reinmirance of reimsarance

L WYMM ssheeguently changed it mame 1o
Somerset Marine, Inc. [ will refer o the com-
pany as NYMM

United States
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then present NYMM with an insurance ap-
plication or “slip”. A slip is & broed outline
of an insurance agreement. As is the prac
tice in the irsprance industry, the gaps in
the shp ware filled m h}' i ore detanled
document, known as the “pobey.” issued
subsequently and also sent by Sedgpwick or
James to NYMM to be signed.

The dispute in the case st bar concerns
the agreement providing coverage for the
yvear 1989, NYMM signed the slip for e
1588 eoverage on February 16, 1988 “Un
May 19 1688 the partes agresd ta En-
dorsement No. 6, which améoy other
things contains the London\ Falfowing
Clause, The London Following~Olavse pro-
vides:

This Insurance isfsubjest to the same
terms amd conditions as London Under
writers' Polices and it 15 agreed, with or
without previots” potice, to follow the
leading~London” Underwriters in regard
to alferations, extensions, additions, en-
dorsempents and sttaching and expiry
dates And also m regard 0 survey and
settlement of claims and returns, wheth-
er Hable or not lable, even if settlemment
s made ‘without prejudics” or on “ex gra-
ta' hasie,

Murphy Reply Declarntion Ex A at 3
The policy inm guestion was signed on
August §1, 1888, [t conimins the phrase
"Euhml to Facultative Retnsurance A gree-
ment”™ (“FRA"L According to RNV, this
phrase referred to an agreement entered
inbo 1977 by PDVSA, the direet insurers,
and some London based reinsurers. The
FRA contnins administrative provisions, io-
cluding timing of payments, provissons for
letters of credit. and an arbitration clause
Wood Declurstion 17

The artutration clauses 18 contamed 1 Ar
ticle XVII of the FRA, which provides in
relevant part:

Any guesthon or dispute arising between
the contracting parties concerming the
interpretation of this Heinsurance Agree
ment, which cannot be otherwise ar
ranged shall be settbed by arhitration in
London, England.

Each party shall appoint, within thirty
{30} days after the arbitration & re

FROGRESSIVE CAS. v. CA. REARECUARDORA NACIDNAL
Clis s 02 FSupp. 1089 (KDY, 1992)
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guired, an Arbitrator, and the Arbitra-
tors shall appoind ap\Umpire. The said
Arbitravors wpd, the Umpire shall be exec-
utive officefs of-Insurance or Reinsur
ance Comfipiniss.

On Aogusi#, 1988, defendant, throagh
Sedgwick, submitted to plaintiffs through
NEMM o claim for & blowout at a drill site,
the CARI-2 Op October 23, 1989 defen-
dent, sgain throogh Bedgwick, submitted o
cluim af §1 million for expenses incurred to
control & blowout of the TEJERD ZE wedll,
In Jume 19680 NYMM paid oot $1 million to
cover the CARI-6 claim. On December 10,
1950 NYMM rejected defendant’s TEJERD
ZE claim, stating that it was not covered by
the policy. On December 11, 1990, NYMM,
peting for pluntiffs, informed Sedgwick
that the 81 million payout for the CARI-6
cliim was mode in error and was ot cov-
ered by the palicy.

In thie action, plaintiffs sesk a declars-
ton that the TEJERD 2E well claim is not
covered by the terms of the retrocession
and an order to compe] defendant to return
the $1 million dollars paid on the CARI-§
well clairm. Defendant moves to stay the
action because the partics agreed to arbi-
trate disputes. Plaintiffs deny the exis-
tence of o contract binding them to arkd
trate, and cross-move to enjoin arbitration.

The case for defendant ENY in that the
arbitrution agreement in the 1977 Faculis-
tive Hetnsurance ia l|.|:|r.||:'ll.11£II 1] plll.l:iliffﬂ b}:l'
virtue of that agreement’s tncorporation mn
the poliey, and that the disputed elsims are
artitrable undesr the clause

The case for plaintiffs is that for several
reasons, they are pot baand h].' that arbd-
tration eclauss, and that m any event the
disputes at bar do not fall within its scope.

Disetission

To determine the arbitrability of partecu-
lar claims, courts engage in & two-fold in-
quiry; “whether the parties agreed to arbi-
trate, and, if 20, whether the scope of that
agreement encompasses the asserted
clatme.” Damd [ Threikeld & Ca, v Me-
tallgesellschasl Lid, | 2d 245, 249 (2d
Cir.1881), ﬂ%ﬁ%ﬁ?ﬁeﬁ have sgreed
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to artitrate, " 'any doubls concerning the
scope of arbitrable Bsues should be e
solved in faver of arbitration’ " Threlkeld
at Z24¥ (quoting Moses H Cone Memoral
Hospatad v Mercury Comnstruchion Corp,
460 U8, 1, 24-35 108 5.Cc 927, 941, Ti
L.Ed 2d 765 (1933)). That is becanse feder
al law, as expressed in the Arbitration Act
and the New York Convention, “strongly
fsvors arbitration &8 &n slternative dispute
resalution process,” and therefore imposes
a “presumption of arbitrability.” Threl-
keld at 248 The Supreme Court has said
that the “emphatic federnl poliey in fayer
of arbitral dispute resolution ... spples
with 5|J1:1!:|.IJ force in the feld ai hﬁm
tional commerse.” Mvimatighn © Wotfors
Corp. v Soler Chrysier-Plygninth, 473
UE 614, 631, 105 5.0 “EBe6» 3356, ET
LEd 3 444 (1985).

1] While thess” Fnsdéraltions mmpact
upon the scope(of, an)arbitration sgree-
ment, they havé.nothing to do with the
first prong A0 judicial inguiry: whether the
parties _agretd tw arbitrate in the first
place. (“Dnapute resolution by srbitration is
and \mbsts/be consenaual "  Comtrmentad
Groug v. MPS Communications, nc., 873
E.&d 618, 617 (2d Cir.1988). A party seek-
g to compel another to arbitrate a partic-
ular dispute must show that its adversary
agreed to do so. That is troe under New
York law [F'].l.rhﬂ. o a ommercal
transaction 'will not be held to have chosen
arbitration as the forum for the resalution
of their dsputes in the absence of an ex-
press, upequivocsl agreement to that ef-
fert; absent such nn explicit commitment
oeither party may be compelled to arbi
trate.” " Moller of Marlens fndustrien
Corp. v. Carnac Textiles, Mne., 45 N.Y.2d
E27, 324, 408 N.Y 5.2d 410, 413, 380 N E2d
249, 242 (1678, quoting Matler of Aeting
Supt of Sckooly af f,lwrlpaﬂ] Cendrmd
Sehool [hat [Tieited Liverpool Faculty
Aprn. | 42 NY 24 509, 512, 309 N.Y.52d
188, 368 N.E2d Ti6 (1997). [t & egually
true under federal law. “[Ajrbitration is &
matter of contract and 3 party cannot be
required to submit to arbitration any dis-
pute which be has not agreed so to sub-
mit" Medllister Brothers v 4 £ 5
Transportation Co, G621 F.24 519, 522 (24

1072 802 FEDERAL SUPPLEMENT

Cir. 1980}, guoting ['mifted Steel Workers &
Warmor ard el NMovigation Co, 363
I.5. 574, 562, 80 5.Ce. 2547, 13563, 4 L.E4 2d
1409 (1960). Where the ‘mAking of & bind-
ing arbitration agresment is at issue, the
Arbitration Agt-provides for summary trial
in the district conbrt. 9 UEC, § 4.

(21 E:n._ wpproaching these issues, the
parises debate at some length which of two
nternational conventions governs the cuse,

Secking to compel arbitration, defendant
relies upon the New York Convention, Art:
cle [1i1) of which provides:

Each Contracting State shall recognize

an apresment in writing under which the

parties undertake to submit to arbitrs-
tion all or mmy differences which have
wrisen or which miy arse betwesn them
in respect of a deflined legnl relatonship,

whether contractual or not, coneerning o

sabject matter capable of setthement by

arbitration.

The Arbitration At 9 TS0 § 22, mm-
plements the Convention by providing:

An arhitration agreement or arhitral

pward arsing oot of & legal relationship,

whether sontractual or not, which is son-
sidered as commercial, ineluding a trans-
petion, eontract. or agreement deserthed
in section 2 of thin ttle, falls under the

Convention.

Those provisions of the Arbitration Aet
implementing the Convention form Chapter
2 of the statute. 9 USC. § 208 provides:

Chapter 1 applies to sctons and proceed-

ings brought under this chapter to the

extent that that chapter is not in conflict
with this chapter or the Comvention as
ratified h_-.r the United States,

Chapter 1 of the Act includes, at § U.5.C,
§ 4, the provision upon which defendant
relies in secking n stay pending arbitration
that section prowvides:
If any suit or procesding be hrought in
any of the court of the United States
upon sny Emsoe referable to arbitraton
under an agresment in writing for such
arbitration, the eowurt in which such suit
or proceeding is referable to arbitration
under such an agreement, shall on appl-
United States
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cation of one of the parties stay the trial
of the setion until such arbitmtion has
been had in sccordance with the terms of
the agreement providing the applicant
for the stay s not in defaglt in proceed-
g with such arbitration.

Plaintffs zay that the Mew York Con-
vention does not apply to the case at bar
because Venezueln, where defendant is in-
corporated, does not adhere to the Conven
tion. Rather, plamntiffs contend that the
case I8 governed by the Inter-American
Comvention on [sternational Commertsal
Arbitration (“Inter-American Convenbiga™),
enforceable in the United States(pofausnt
to Chapter 3 of the Arhitration\Att, 9
UA.C & 201-504,

Congress added Chaptes e the statute
by Pub.l. 101-368, §'1, Woguost 15, 1990,
I St 448, _Accupdingly, the Inter-
American Convention imust be applied ret-
ronctively if it is to“affect the rights and
obligationsef the parties w the contrast in
suit. Plaintfs urgue for retroactive appli-
catinl by Msalogizing the case st har to
Fertilizer {:'I?I';P- af Imdia v fIM .Hunq.ing,-.
wegt, M'me, 5T FSupp. 248, 951-52
&0 Ohio 1981) (New York Convention ap
phied retroactively to previously executed
contract because “the Convention does not
affect the parties’ substantive rights”).
For comparable reasons, the Second Cirouit
affirmed the district court and applied the
New York Comvention retroactively to &n
arbitraton agreement and award which
predated the Upited States’ accession in
1970, Fotochrome, Mme v Copal Compa-
ny, Lid, 51T F.2d 512, 515 n. 3 (2d Cir.
1975k

Ap Judge Weainstein noted, though the
United States aceeded to the Convention
after the contract m siit was signed and
ghortly after the swnird was mads, the
Convention coptains no prospective lan-
guage and should be applied retroactive
Iy to existing artitration agreements and
awnrds, [fm re Fotochrome, fne] 377
FSapp. [26] at 30 [D.CN.Y.1874], sting
Quigley, Convention on Foreign Arbitra-
tion Awards, 58 A.B.AJ. B21, 822 (1972}
These cases may fairly b= analogized to
the Inter-Amercan Convention, particular

PROGRESSIVE CAS. v. CA. REASEGUARDORA NACIONAL
Clie as BIY Flapp 1089 SOV, 1990
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by ainee the legislative history of chapter 3
of the Arbitration Aot motes:

The Inter-Americdn Gonvention = mod-

eled after an eagline United Nations Con-

vention on the Recognition and Enforce
ment of /Foeelgn Arbitral Awards, to
which tha United States bocame o party

im 1970 "Mew York Convention'L

HREpe-i01-501, 4 USCong. and Ad-

minewn 676, 101 Cong., 2d Sess. (1990,

U 5Code Cong, & AdminNews 1990, pp.

675, BT6.

There is no prospectve language in i
ther convention. 1 conclude that the Inter—
Amertenn Convention may l'ppl:.' relrORr-
tively to the contrast at bare,

RNV says that New York Convention
applies, notwithatanding the non-adherenes
aof Venezuels, because by s terms the
United States has agreed to enforce
awards “made m the territory of another
Contracting state,” and the United EKing-
dom (where the arhitration woald be held)
also pdheres to the Convention. See notes
of ratification 42 and 43, following § US.C.
§ 201 (West's Cumulathre Annual Pocket
Part 1952 at 262-53. The Fifth Circuit's
decision in MNationa! framian i Co. o
Ashlamd Ml Mfme, E1T F.2d 326, 331, 335
i5th Cir.) cerf demted, 484 .S 843 108
8.Cc 329, 98 L.Ed.2d 356 (1987), cited by
RNV, may be read to support that propoai-
tion, although the issue is not clear. | need
not resolve it bowever, because assuming
the applicability to the cose at bar of the
New York Convention as well as the Inter-
American Convention, the latter takes pre-
cedence under 8 US.C. § 305, That section
af the enabling domestic legislabion pro-
vides:

When the requirements for application of

bath the [nter-American Convention and

the Convention on the Hecognition and

Enforcement of Foreign Arbitral Awards

aof June 10, 1958, are met determination

a8 to which Convention applies shall, un-
less othervwise expressly agreed, by made
as follows:

(1} If a majpority of the parties to the

arbitration agreement are citizens of a

State or States that have eatiffed or ae-

el o i BeagRR Conenter
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snd are member States of the Organiza-

tion of Amercan States, the Inter-Amer-
fenn Coevention shall apply.

iZ) In all other cases the Convention of

the Recognition and Enforcement of For-

eign Arbitral Awards of June 10, 1853,

shall apply.

The New York Convention and the [nter-
Ameriean Convention both represent eur-
rent legnl and pobitsenl thinking favering
arbitration as & means of alternate dspute
resplution. In § 306 Congress sensibly
provided for choosing between the twoeeon
ventions if bath Ippbﬂd Lo i given cofitrast.
In the case at bar, plaintiffs are &Mmérican
corporstions, RNV is & Venesuglnp cfirpo-
ration. Both the United States and Vene
zueln have ratifSed or accedad T the Inter-
Amersean  Convention (and) dre member
states of the Orgamiziion of American
Siates. Accordingly the [nter-American
Convention coptiols persuant to § J0(1)

[3] The naxtNasue is whether any of
this hag.apy practical consequence. Plain-
tiffs siy that'there is & substantial differ-
ence| betwéen the two conventions, RNV
fuye there is pone. The s Le nrises ool
of \the lanpusge used by the conventions to
deseribe an enforceable arbitration agres-
mant

Artiele [1(1) of the New York Convention
{fallowing & US.C. § 201) declares the ree-
ogmition by ench Contracting state of “an
agresment in writing under which the par-
ties undertake to sobmit to arbitration”
their differences.  Article 1H2) provides:

The term “agreement in writing”™ shall

include an arbitrable clause in & contract

or an arbitraton agresment, signed by
the partses or contafned i an E::.d':u.rlu;:
of lotters or telegrams.

Article 1 of the Inter-American Conven:

ton (following 9 US.C. § 301) provides:
“An agreement in which the parties un-
dertake to submit to arbitral decision any
differenees that may arise or have arisen
bartween them aith respect to a commer-
cial transaction is wvalid The agresment
shall ba set forth in oo imstrument signed
by the parties, or in the form of an
exchange of letters, telegrams, or telex
eommuneationg. "

802 FEDERAL SUPPLEMENT

[t is generally held by cases decided un-
der the New York Copwention that an en-
forceahle arbitration eluwhsd may be inelid-
ed in & documentor) form incorporated by
reference in the pafties” contract. See 24,
Threlkeld af 247, "249 (coniracts made
“subject to the.eurrent roles and regula-
tons gf the ¢ London Metal Exchange”
whighwim\turn contained arbitration agree
ments held o be 'I:I:rlding upon the contract-
mpg parbes); S4. Mineracae da Frindade-
Samitrd o [Jlak Melérnationad 746 F.04
150, 19§ (2d Cir.1564) (1982 memorandum
af agreement ineorporated by reference ar
trubon clauses contained in 1974 and
1577 agreements.|

BNV relies wpon such authority in con-
tending that the phrase in the 1589 reinsur-
anee policy “Subject to Faculiztive Hadin-
surance Agreamant” mcorporntes by refer-
ence the arbitration clagss eontained in
that agresment

Flaintiffs argue that the appearance of
the word “instrument™ i Artsele 1 of the
Inter-Amencan Convention “clearly sets
up a different standard” from the New
York Convention, reply brief at 5, and that
plaintiffa never signed the “instrument
contamang the asrbitration agreement,”
mamely, the FRA

There 18 no substance to this argument,
which exalts almost imperceptible form
over substance grounded I publie policy.
Artiels 1 of the of the Inter-Amerscan Con-
vention =ays that an arbitration agreement
“ghall be sat forth in an isstrument signed
by the parties, or in the form of an ex-
change of letters, telegrams, or telex com-
municathone.” Ardels [EH of tha New
York Convention says that the term
“sgreement in writing” shall include an
arhitrable clause “in & contract or an arhi-
tration agreement, gigned by the partes or
contained in an exchange of letiors or tele
grams, The nnl:,.' difference betwesn the
two Conventions is that one says “'mstro-
ment” and the other says “contract or an
arbitration agresmant”

I am mot inelined to build a brek of
substantive difference from soch fradl
straws, particulgnitod@Stafesgress has
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recognised that the more recent convention
wis “modeled after” the earlier ome. A
difference in definitions of enforceable ar
bitration agreements would be a fundamen-
tal ope, significantly departing from the
model rather than following it Both eon-
ventions employ the phrass “signed by the
parties,” and provide for the altermative
form of agreement in “an exchange of |=t-
ters, telegrams or telex communications,”
[nter-American Convention, compare New
Yark Coovention (contained “in an ex-
change of letters or telegrams'). One maf
presume that difference in wording reflégts
the fact that in 1958 the telex had rat-yel
béen invented. Huot thers & po feason\io
secept, and every resson to rejeet thé no-
tion that the sonventions JdBfer. with e
spect to the form and comtenb of the writ-
ings sufficient to coptmigan enforceable
arbitration agreement

Therefore | pefect plamtiffa’ contention
that the different werdings of the conven-
tons requiee WfTEFent reaults. [t follows
that the meorporntion-by-referonce cases
decidél “under the New York Convention
apphtto gontracts falling under the Inter-
Asmerican Convention. There is, of course,
wo question that the parthes signed the
palicy in suit.

But that sonelosion does not end the
analysis, i only sets its stage. Plamtfis
put forward three additional arguments:
first, that plaintiffs never agreed to include
the terma of the FEA ns part of the retro-
oESEIOn  (nsurAnce Agreement bebween
plaintiffs and ANV, =0 that the policy
should be reformed to elimimate the refer-
ence n it the FRA: sesond, that even if
the wording of the policy 8 left unre-
formed, ita reference to the FRA B not
safficient to incorporate the FRA Into the
policy; and third, the disputes which form
the subject of this action are in any event
pot within the scope of the arbitraton
clause contained in the FRA.

NYMM signed two documents on behalf
of plaintiffs. The first was the “applica-
tion of imsurance” dated January 6, 1988
submitted by James to NYMM which Nor
man A Tucker, NYMM's executive wice
president, endorsed as binding on plaintiffs

......

PROGRESSIVE CABE. v. CA. REASEGL “™MRA NACIONAL
Clie aa 803 FSupp. 1069 (ROAY. 199
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on February 16, 1088, | have previously
referred o that document as the “skip.”
The shp summarized the outlines of the
policy. [t incorporafed by reference cer-
tain industry (“Ipstitute”) clauses and con-
ditions. See, ofp /dhe reference in section
LA, "Origined™Insuging Conditions,” to “all
other vessels and Craft'™:

As abgve but Institate Hme clouses—

bl T1:30.83) amended to cover all risks

of Yods or damage and with Clause 8

wmended to four fourths Lisbility there

on. Clanses 24 and 25 deleted.
There is no reference in the slip to the
FRA

The it reference o the m Lppars
in the poliey itself, which James sobmitted
to NYMM for signature in August 1983,
As previoasly noted, the polisy contained
among s oumerous provisons the phrl.l-r
“Subject to Facultative Heinsurance Agres-
ment” That phrase also appears In the
London pobicy by which London insurers
undertook nimety percent af the reinsar-
ance risk. In Mew York, the policy came to
the attention of Michasl Civisca, manager
of NYMM's hull and yacht department
He signed the policy on behalf of plaintiffs.
But Chiscn protests that "“[a)t no Hme was
I advised that the formal poliey wording
supposedly contained an tncorporation of
the so-called 'FRA' ", and that had he been
so advised, be “wonld bave refused to sign
the formal policy wording as presented by
James." First Civisea affidarit at 17 10-
11,

Opposing  affidavits submitted by the
parties take quite different views of the
FRA. RNY relies upon & reply declaration
of A.H. Wood, & Sedgwick director who has
over 25 years' experience in the interna-
tional imsurance |brokerage Industry,
Wood says that the provistons of the FRA
“were standard in policies lile this one
had “regulariy been incorporated for over
1l yenrs into reinsurance policies where the
direct insured wers PVDEA or one of its
affilintes’; and were not inconsistent with
the basic terms of the retrocession in the
application of msurance (the alipl 9TE
Phaintiffs reiy upon the reply affidavit of
Tucker, with “nigh 40 years"™ of experience

United States
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in the msurance mdustry in London and the
United States, who says that "1 have never
seen an agreement swch &8 the Facaltative
Reinsurance Agreement which ENY now
seaks to include In the retrocession polcy
of insurance as & ‘standard’ provision”
15, Tocker "entirely disagreefs]” with
Wood's declaration “that the FRA is ‘stan-
dard” provision in the BENV or any other
type of palicy,” and challenges Wood's as-
sertion that it has been in the PDVEA RNV
retrocession account for over ten years.”

[i] The disputed charscter of the FEA
is materm] becanse, under New Yorkloww,
courts will infier that a binder {8 costitioged
by the “limitations usual to the sohiempint-
ed coverage,” on the mssampton that
“many policy clauses are sither storeotypes
or mandated by public regulition.” Ewm-
ployers Commeroial wiom fnrurance Cao
e Firemenlk Fuftl afirance Co, 45
N.Y.2d 608, 612-13, 4J2 N.Y.5.2d 121, 124,
84 N E.2d 668670 [19TE). Ser also Wesl-
chester Beseo Co. LF. v New Emgland
Rernsurowte Corp, 648 F.Supp, 842, Bd6-
47 ©.D.N.Y.1088 (¢ the policy was
miérely.id formalize what evervone had
agreed on while adding the usual stereo
bypical terma and Hmitations.”) In Wesi-
chester Resco Judge Sweet, interpreting
the decision af the New York Court of
.iwrl.l.n in Empn!nyrn. add:

In essence, the Court of Appeals has
determined that there are two distinet
types of terms i an insurnnee contract:
the terms unigue to the denl, over which
the parties bargain and memorialize in a
binder; and the torm that are the "osu
al™ or “stersotypical” conditions and limi-
tations, which sre pot bargained over and
which are spelled out fully for the first
time in the policy. fd at B45-4A.

[ interpret Emplopers to mean that i
terms may fairly be charscterized a8 “usg-
al” or “stersotypical,” they form a part of
the policy even if notl referred to in the
hinder; if mot not

That perception is apparently shared by
BENY, which arguoes in its reply boel at 8
that “[t]here is no dispote that the Facults-
tive Agresment contains remsuranes prove
swns that were mootinely incorporated into

fiz FEDERAL SUPPLEMENT

reinsuranee policies ke this one” But
there = o dispute; Tucker forcefully Mings
dowm the gauntlet ip. his reply affdavit
and if the case tornd oo'the paint, [ do not
think it can bes/Teadiwet]l by a battle af
affidavits. As wotsdy the Arbitration Act
provides fo¢ plenary trial if “the making of
the arbitralen dgresmant b 10 1SEUE
o INEL 4

Howeyer, ANV, which alse has more
than gne string to its bow, argues that the
Yondon Following Clause makes the refer-
ence to the FRA a part of the policy with
these Amarican plaintifis

The London Following Claose, quoted su-
pro, B descrbed by Wood m 110 of s
reply declaration as being “used when
mare than one insurance or renSUrLne:
market bears & share of the identieal risk.
It reduces costs |:|:|r having certain ||,-_'l.|:|mg'
reinsurers, whose expertize is respected by
the other remsurers, negotinbe the pnlir."_l.'
terms on behalf of all the reinsurers re-
gardleas of location.” Woeod's reply decla.
ration nttsches 58 an exhibit a copy of the
London poliey covering these risks. [t ap-
pears that the London msurers agresd,
with respect o sections [, 11 and 111 of the
policy, that the policy was “subpect to Fa-
ciltative Relmsorance Agreement.” See-
tion | of the policy covers hulls and machin-
ery af vessels and craft in which the onigi-
nal insured have an interest; section 11
covers the original insured’s lmbilibes for
SO LT, pnllur_mn and contamination: and
section Il eovers the cost of sontral in-
cluding re-drilling expenses, in respect of
the argginal insured's 1088 drilling program
in Venezuels. The claims at ssue fall un-
der § 1II. RNV argues that the Londen
reinsurers having agreed to making all as-
pects of their policy subject to the FRA,
plaintiffs are equally bound under the Lon-
don Foliowing Clause. [n addition to
Wood's declarntion, KNV relies upon Bank
af Rockwmile Cenire Trust Co, v Salgwin,
208 App.Dav. 854, 2685 N.Y .5 343 (1at Depi
1883, and Natiomal Factors, fme v Wa-
ters, 42 Mise 2d B2, 249 N.Y.5.3d 121 {Sup.
CtN.Y . Cty. 154}

In Baldunn, where the eoverage of paoli
cies issued by underwriters at Lloyds was

United States
Page 8 of 27




disputed, sach policy contained the state
ment: “Warranted same terms and condi-
tions as and to follow settlements of the
Firemen's of Newark.” The appellate divi-
sion described the effect of that provision
as follows:
In each of the Lloyds policies reference i
thus made to the provisions contained in
8 policy issued by the Firemen's of New-
ark. These references have the same
effect as though the entire policy issued
by the Firemen's of Newark, includiaj
the provisions contalned in the losspay~
able clause therein, was incorpapitediin
the policies issued by Lloyds. | By such
meorporation the terms of «the \NeWwark
policy became part of the Linyde policies.
The reference to the Newark policy was
cloarly included to gvoid)aby misappre-
hension so to theterme.and conditions of
Lloyds policies. \265)N.Y.5. at 148,

Waters cites \Boldwdin and reaches the
same resglt with respect to a policy con-
tainingag Wdentical provigion (“warranted
game terms and conditions as and to fallow
the setbBements of Liverpool & London &
Globe\ Insurance accompany ...") 249
NY.52d at 123. The court said: “These
references in the “warmanty clause’ have
been judically determined to have the same
effect as though the entire Liverpool policy
was incorporated in the Lloyda policy, and
by such incorporation all the terms of the
former bocome a part of the lntter™ Jo
249 N.Y.8.2d at 127 (siting Balduin ),

These relatively clearcut decisions are
more aocurately characterized a8 “warran-
ty clanse"” cases, rather than “following
clapse” cases, The case st bar s more
compleated and more ambiguous, As
plaintiffs obaerve, Endorsement No. 6 to
the policy in suit is & three-page document.
The first page begins with this statsment:

It is hereby noted and agreed underwrit-

ers hereunder agree to follow leading

underwriters with respect to amend-
mants as per the attached ship.
That dectaration is immediately followed by

ALL OTHER TEREMS AND CONDI-

TIONE REMAIN UNCHANGED

PROGRESSIVE CAS. v. CA. REASEGUARDORA NACIONAL
Clis &a M FSupp. 10ed (SOALY. 1997

1077

The second page of the Endorsement re-
cites the names of the thres reassureds
(one of them being(RNY¥), provides that
separate policies S4llNbe’ issved for each,
wnd conclodes:

mnﬁum.ﬁmlﬁd

London \market following clause as at-

ached,

The London Following Clanse then appears
o, B third page of the Endorsement. i
the text which I hove previously gquoted

Unlike the clauses in Baldwim and Wa-
ters, nothing in Endorsement No. 6§ war-
rants that plaintiffs’ American policy will
contain the “same terms and conditions™ as
the London policy. The “following” provi-
sion in the Boldwin and Walers cases re-
lnted solely to ssttlements made by the
underwriters referred to, & question that
arises after o casualty, and does not affect
the nature or scope of coverage, which is at
issue here. [ agree with plaintiffs that
ambiguities arise from the coupling in En-
dorsement No. 6 of the Following Clauss
with the provision that “all other terms and
conditions [of the Amercan Policy] remain
unchanged” Pinally, Tucker's reply affi-
davit paints to exchanges of telexes be-
tween Sedgwick and N'YMM subsequent to
the execution of Endorsement Mo, & which
are nrguably inconsistent with the interpre-
tation RNV places upon the Following
Clause.

Aguin, | take the view that if the case
turns upon the meaning and intent of the
London Following Clause, the issuve cannot
be resclved on affidavits and must be ex-
plored by trial

Assuming arguendo that the phrase
“Subject to Facultative Reinsurance Agree
ment” forms o part of the policy in suit,
plaintiffs contend that it is insufficient to
imoorporate the terms of the partenlar
FRA in question, including its arbitration
cinuse, into the policy. They rely upon
Chiacchio v. Notional Westminster Bonk
LS4, 124 AD.2d 626, 50T N.Y.5.2d 888
886-80 (2d Dept.1986), for the proposition
that “[tThe doctrine of incorporation by ref-
arence requires that the paper to be incor
porated into 2 wpiitedsStates by refer

Page 9 of 27



1078

ence, must be so peferred to and described
in the [nstrument that the paper may be
identified beyond all reasonable doubt”

“Facultative reinsurnpce” is & form of
reinsurance. [t may be contrasted with
“treaty” reinsurance. Facultative rensar-
ance Invalves the aoffer of a portion of a
particular risk to one or more potential
relnsurers, who are free to sccept or reject
that risk, in whole ar in part. Treaty rein-
Surance invelves an ongeing agreement be-
twesn [wo insurance companses, binding
one in advance to cede and the other o
aceapt certain remsurance business puoris-
ant to the provisions of the treaty/ Ses
Christiana Genernl fnsuronce Corp of
New York v Creal American farironce
Compony, 7456 F.8upp. 150, 152 R DN.Y ),
rehly demied 1990 Wi 202950, 1990
U.5.Ivst. LEXIS 17018 @.D.N.Y.1980). A
faculiative reinsuranés agre@ment, then, is
an agreement dealing with particulsr as-
pects of facultstive-pensurance

The facultative refnqurance agresment m
the case st bar is attached as Exhibit A to
Wood's nitia) declaration. Its caption re-
fers ta PO'VEA's 1877 insuranee program
The agresment recites that it & between
cermin  specified Veneruslam insnranes
Pamnpanies (the "eeding companies™) which
have issued polickes in faver of PDVEA,
and “on the other part, the Insurance or
Reinsurance companies and/or anderwrit.
ers at Lioyd's .., whose signatures appear
in the schedule attached heretn” (the remn-
surers). That schedule i not attached to
the exhibit, but it appears to be common
ground that plaintiffs at bar did not sign
the 1977 agreement

Flaintiffs say that the terse reference in
the policy to & "Facultstive Beimsuranes
Agreement” s not suffisient to eorporate
that particalar 1977 agreement. They rely
gpon the prineiple of law articulated in
Chiaccken,

ENV aeeks to dl.l.'l'.mg_'usl.h Chiacckia on
the farts. The suwit isvolved & elaim
sgainst o bank by u safe deposit box depos-
itor. Money was siolen from the box. The
bank disclaimed responaibility on the basks
of & document entitled “Huoles for your
Safe Deposit Box Serviee.” Plaintiff had

B0z FEDERAL SUPPLEMENT

signed & rental agreement providing that
shi “agress to the rules and regulations of
the Hank in fores at thisdute." The appel
lnte divimlon held that this"was an heaffi
cent reference to ifcdrpirais & particular
document, not dipectify referred to or other-
wise described. ENV argues that unlike
Chigechia,  the ‘policy refers to & specific
document. o \be *incorporated, namely “Fa-
cultutive, Beinsurance Agreement”; that
such document was well known in the in-
dustey;and that in 1987 NYMM sxecuted
an endorsement covering the same risks as
the policy in suit that included the term
"Subject to Facultative Heinsorance Agres
ment”" That 1987 endorsement appears as
an exhibit to Wood's reply declaration. [t
contnins the p]1.11l: "Suhjﬂ:[ to Facultative
Heinsurance Agreement &8 expiring or &s
agreed" underneath the caption: “APPLY-
NG TO SECTIONS I AND IL"

Plaintiffs reply that “thousands" of
agreements relating to facultative reinsur
ance “are entersd into by insuranss compa-
nies on virtually & dafly basia," Reply brief
at 168, and the reference in the policy to an
unspecified agreement, with no descriptive
details and concerning which neither
HTMM nor plaintiffs received any informa-
tion, doea not suffiee w incorporate into
the policy that particulsr FRA with that
partieulnr arbitration clause wpon which
RNV relies.

Onee again, these conlentions poseé tr
able sapes of fact with respeet to what the
parties intended amd ownderstood by the
phrases tmed.

[5] Plamtiff's next argument is that
even if the 1977 FRA be deemed incorpe-
rated into the 1980 policy, the FRA's arbi
tration clause i oot binding o them. |
AgTEE,

The FRA s between specified Venezue
lan direct insurers and specified Enghish
refnsurers.  Plaintiffs are not parties to
that contract There 8 no dispute aboat
that As for the arbitration clause con-
tained in the FRA_ it requires arbrtration of
"ajny question or dispute arising between
the contracting parties comncerning the in-
terpretation of this Remsurance Agree

ment
> United States
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[6]1 It is well settled in this circuit that
an arbitration agreement restreted to the
immediate parties does not bind a non-par-
ty, notwithstanding words of ineorporation
or reference in & separate contract by
which that non-party 18 boand See Com-
pamic Expanola de Pefroleoa, S.A. v Ner
eus Shipping, SA., 527 F.2d 966, 973 (2d
Cir 1975k I'mport Erpori Sleel Corp v
Missiarippt Valley Barpe Line Co, 351
F.2d 503, 505-08 (2d Cir.1965k Lowry &
Co. v 55 le Moyne D'lberwille 25X
FSupp. 396 (5.D.N.Y.1966), appeal ais-
meissed, 372 F.2d 123 (2d Cir. 1967 cPro
duction Steel Company of [Himgls p S5
Francois LD, 204 FSupp. 20NCHE-02
(S3.0.M.Y, 1968).

Nereus invalved a longptesn, contract of
affreightment taking iHeoem of a charter
party. The contract coni@ined an artitra-
tion eclauae,  Arbitrafion was sought
against & compropashich not only guaran-
teed the performance of one of the parties
to that éonfrack but also agreed to “as-
sumesthe wghts and obligations’” of that
party. The Second Circurt concluded that
“ehe Gty to arbitrate was indeed one af
the vights and obligations under the con-
aract which Cepsa, as guaranior, agreed o
mesume.” 527 F.2d at 974 Judge Medi
na's opinion prefaces that conclusion with
this discussion

The determination of whether 1 guaran-
tor s bound by an arbitration clause
contained in the original contract peces-
sarily turns on the [Enguage chosen by
the parties in the guaranty. We are
aided in our construction of the language
here by prior dectsions which make clear
that where an arbitration clause is appli-
cable by its own terms to all disputes and
is not lmited to those arsing between
the Owner and Charterer, the agreement
to arbitrate binds “not only the original
parties, but also all those who subse
guently consent to be bound by [the
terms of the contract]l" Lowry £ Co n
EE Le Moyne DTbermile 253 F.Supp.
96, 398 (S.DNY.1965), appeal dis-
missed, 372 F.2d 123 (2d Cir 166T), See
aleo Som Shippimg Co. v De Fosmse &
Tonghe, 190 F.2d 687, 688 (2d Cir.1952)
Id at 973.

PROGRESSIVE CAS. v. CA. REASEGUARDORA NACIONAL
i as B FSupp. 1099 (EONY, 1991

1079

In Lowry, cived and quoted by the Sec
and Circuit in Nereus, Judge Weindeld
dealt with & bill of Jading which provided:
“All conditions s Axeeptions as per char-
ter party datéd Faris 1Tth September,
1863." The tharter purty in turm neoepo-
rated an arbitration cipuse providing that
“mll disputes .. arsing out of this contraet
shall \7o%be  referred 0"  arbitration.
Jodge, Weinfeld held that the charter party
aruitpation clause wias binding upon the
nog-party transferee of the hill of lading,
reasoning that the wrbitration clause “ia
broad enpugh to bind [the bill of lading
transferes] a8 well as the orgnal parties
to the charter party, provided it was affee-
tvely incorporated into the balls of lading.”
253 F.Supp. at 398. Judge Weinfeld distin-
guished the cases upon which the plaintiff,
sepiing to avoul arbitration, rebied:

It & true that a charter party provision

for wrbitration of disputes which is re-

stricted to the immediate parties or limit-
ed to disputes “between the * * * Qwn-
ers and the Charterers,” a8 was the case
in fmport Erport Sieel v Missizrippi
Valiey Barge Line Co., so henvily relied
upon by libelant, does not bind any but
the named persons. On the other hamd,
an agreement to arbitrate all “dispotes
® * * arising out of this charter™ hinds
not only the ariginal parties, but also all
those who subsequently comsent to be
bound by its terma. [fd at 368,

Import Erpor Steel Corp v Misrissip-
pi Valley Barge Line Co., 351 F.2d 503 (2d
Cir.1965), which Judge Weinfeld distin-
guished in Lowry, more closely resembles
the case ot bar. [n fmport Erport the
Becond Cirenit refused to compel the eargo
owner and bill of lading holder to arbitrate
with the ship owner and charterer whers
the arbitration clause in the charter party,
imcorporated by reference in the hill of
lnding, was limited to disputes between
those specified parties. The Second Clrcuit
said at 50506

Furthermore, the langusge of the arbi

trution clauss neorparated in the bills of

lading s restrictive in scope in that it &
limited to disputes “between the [Hspo-

et OwReT e States™ ™ 1 ®
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narrower than the cormesponding prow:-
gion in Som Shkipping Co. & De Fosse £
Tanghe, 199 F.2d 687 (2 Cir.1952), which
referred to mrbitration " Any and all dH-
ferences and dispates of whatsoever na-
ture arming oat of this charter ® ® °."
Since the bill of lading is the only doeu-
ment which regulates the relations of
transferee of the bill of lnding with the
owner, its terma, including those incorpo-
rated therein, should ba earefully if not
peatrictively constroed. See Gilmore and
Black, Law of Admiralty, at 194 (185T)
It would be unduly stretching the g
guage of this arbitration claoss W say
that Impex, & mere notify party, ereven
awnier of the cargo as it claima to\be. is
one of the “Disponent Ownera“gr “Char
tarers.”

Dristrict Judge Manafiekd (is he then was)
renched the same conflusiorin Production
Stgel The case tadllamisating becausa, &8
in the case st bare~the words of alleged
meorporntiop”bégan with the phrase “sul
jeet to.” _The'Gargo bill of lading provided:
“Subject To All Terms, Conditions and Ex-
ceptions 0f-Charter Party Dated 2nd, No-
vember), 1964 at New York™ The arhitra-
tion \clause contsined in the charter party
veguired arbitration “Talbould any dispute
arise between the Owners and the Charter-
o8 The court held that the eargo
pwner could not be compelled 1o arbitrate &
claim for damage suffered dunng the
peean voyage. Juodge Mansfield regurded
as “doubtful” the ciaim that the “subject
to” lnngusge should be “treatsd &8 an in-
corporation by reference,” fd at 201, buot in
any event repected the shipowner's motion
for a stay pending arintration:

The arbitration clause, &8 [t Lerma &x-

prosaly and uneguivocally prowide, was

limnited to the parties to the chartsr par-
ty, Jordan and Federal and to arbhitration
of any disputes that might arise between

“the Jwners” (Federal) and “the Char

terers” (Jordan), not to disputes with

third parties, such as the shipper or con-
signee of goods. Plamtff s neither an

(wner nor & Charterer of the ship snd

the dispute it presents & not one “be

tween the COwpers and Charterers.”

Federal's attempt to expand the arbitra.

#02 FEDERAL SUPPFLEMENT

thon elnnse beyond its plam meanmg not

only winlates fundamental contraet prinei-

ples but ignores the piain sand lmited
mnguage used by the partea, [fd. at

201-02,

Under the rationaieod thess cases, plain-
tiffs at bar cspnot be compelled to aroe
trate because the Srbitration clapse in the
FRA is limitéd to the direct insurers and
Englisf reihgurers who were parties to that
sgreament. Pluintiffs are non-parties, and
d phrase like “‘subject to" is not suflisent
ta\bind them to the arbitration clanse.

Sesing to avodd the impact of this author
ity, BNV argues in its reply brief at 28 n.
11 that the cases deal with “one specialized
factual situaton—where & charter party
that inclodes an arbitration provision is -
mm;lra,t.[d. by reference Into a bill of lad-
ing.” According to RNV, the cases artiew-
lute “special™ roles, which RNV says have
never been imposed '“to defest arboirstion
putside that factosl comtext” Further
more, ANV argues, the cases “were decid-
ed under feders] sdmiralty law”™ (that noto-
rious souree of jurisprodential abarratsons),
and have not bess applisd “in any case
decided under New York law."

[ do not agree that the cited cases ean be
#0 Hmitsd or distinguished. Judge Mans-
field correctly cbserved in Production
Steel that the ssue nvolves “fundamental
contract principles,” the particolar principie
being that srbitration is consepsual. The
Second Cireuit has ot limited this analysis
to bill of lading emses; NVereus tumesd Spon
the proper construction of & long-term con-
tract of charter party. Furthermors, the
Becond Circuit employed the same analysis
in Continental Group, suprs, construing
Wew York law. The Second Cireuit aadd of
the undertving contract at B78 F.2d 613 n
-

This language, when viewed in comtext,

falls far skort of that “express, unequiv-

peal agreement” by Corp. to arbitrate ita
obligations as guarsntor that New York
law requires. Mariens fndustries Corp.
suprn. The “parties” embraced by pary-
graph & are identified in Ha first sen-
tence; the “manager”’, Le. Communics-
tions, and CGI. Paragraph & goes on to
¥ gnicathana and CG1 (but not
> So— United States
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Corp.) with the power to request arbitrs-
tion and agree upon the arbitrator; It
casta artutration EXpUnses "rq il
upon Communications and OGI (not
Corp.). The preamble to the agreement
recites that it s between CGl and Com-
municationa. An agresment by Corp. to
arbitrate its obligntions under the guar-
antes canmot be fsshioned out of =such
stuff as this,

While this discussion may be regurded na
dictum, it & consstent with the reguoirsd
mant, in both federal and Mew York low,
that & party's agreement to arbitzat§ be
express and unequivoecal

Finding no such sgreement bindingdpon
plaintiffs in the case at bar, 4 demy RNV's
petition to compel arbitfeSenhand grant
plaimtiffs’ cross-motion” toN\enjoin it.”
ENY's motion pecompel arbitration is
denied. Plaintiffs ergas-motion to enjoin
arhitration s, graniéd, The case will be
litigated ip/ths Court. An imitial sshedul-
i order willl e entered concurrently here
with

It =80 ORDERED.

Robert THERIOT, Petitioner,
L

Daniel SENEOWEKL Superintendent,
Clinton Carrectional Facility,

Respondent
MNo. 9] Civ. 6046 (VLEBL

United States District Court,
3.0, New York

Det. 1, 1982,

After affirmance of murder and con-
spirncy conviction, B3 AD2d 798, 441

d. This conclusion makes i umnecessary o con-
sider plazngiffs’ fnal argument, which is that the
arbitratich clatiss doed ol cover the dispnibes
berween RNV and the plaintiffs witk respect 10
the mwo casuadty clalma. 'While on this aspest of
the case KMV may properly rely upon public
policy favoring arbitration s & form of slier-
nate dispuse resclution, mevenbheless BNV
proposibon seems doubtful, mnce the arbicra-

THERIOT ». SENKOWSKI
Cliess B FSepp 108] [SOSLY. 1980

%

1081

N.1T.5.2d Th8, and demal of leave to appeal,
54 NY2 767, 443 NYS2d 1088 426
N.E2d TRZ, petition f6r habess corpus was
filed. The Distoet Conrt Vineent L
Broderick, J., héld that: (1) there was no
Miranda vighition, and (2) laches justified
dismissal of |\ petithon

Petition denied.

INCriminal Law s=idiL3{4)

Defendant's telling arresting officers
that be had no money and did not want his
family to have to pay any attorney fees did
not render subsegquent statements made |:|_'|r
defendant inadmissible in murder proseca-
tion: defendant was told cthat if ke wanted
an attorney apd was unable to afford one,
the eourt Wodld lllpninl ane for hon

US.CA, Const Amend. 6.

L Criminnl Law $=412.203)

Purpose of Mirendo warnings with re-
spect to counsel B o insure that arrestees
anderstand that they have nght to consult
counsel if desired before being interroga-
ted. USCA Const Amend. 6

3, Uriminal Law #&=4]12.203)

Defendant was sdequately notified of
right to presence of counsel during interro-
gniion a3 regquired by Miramda; colloguy
which took place in context of explanation
of defendant’s nghts during arrest made it
elenr that defendant was aware of signifi-
canee of Mirande warnings to his sitos-
tion, there was pothing which supgested
that core lnguage of Miranda was omit-
ted or not understood, that be was misled
or not informed of righta, or that ultimate
objectives of Miremda were compromised.
and he was “reminded” and “agnin ad-
vised" of his rights. UBSCA Const
Amend. B

thon clawse = Hmited 1o disprites “Soficerning
the imerpremtion of this Reinsurance Agree-
meeni = 1 1hink il something of a sereich 1o
sy thai disputes under the 1977 FRA (botwesn
direst insurers and retnsurers) inclode disputes
between reinsurers snd retroceded refnsuners
artsing out of a 1999 policy. But the basis for
decision is oa ibhe ground sexied in the fext
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UNITED STATES COURT OF APPEALS ,‘;?-
FOR THE SECOND CIRCUIT iy
Ho. 968 August Term, 1992
Argued: February 25, 1993 Decided: ApEN _§, 1993
Docket No. 92-9198
PROGRESSIVE CASUALTY INSURANCE CO.; THE RE _:;ﬁE

CORPORATION OF NEW YORK; CHRISTIANIA GEHEEIL- URANCE
CORPORATION OF NEW YOREKE: WORCESTER IHEHRKHCH COMPANY :
PENNSYLVANIA LUMBERMENS MUTUAL INSURANCE\COMPANY; COLONIA
INSURANCE COMPANY: UNITED REIREUEIHEE"ﬂqBPﬂRhTIﬂN OF NEW YORK:;
UNITED FIRE AND CASUALTY COMPANY, '
Plaintiffs-Appellees,

-against-

C.A. REASEGURADORA MACIONAL DE VENEZIUELA,

Derandut-ippel lant.

Before: Umam, McLAUGHLIN, ;in:uir_luml and DUFFY,
District Judge.¢'

Appeal rom an order entered in the Southern District of
New York#{ HMaight, J., denying defendant’s motion to stay this
action‘pending arbitration and granting plaintiffs’ cross-

motion to enjoin arbitration. Reversed and remanded with

“Jdirections to stay this action pending arbitration and to

order the parties to proceed to arbitration.

JAMES W. CARBIN, New York, New York (Kroll &
Tract, HNew York, NH.Y., of counsel), for
Plaintiffs-Appellees.

ALEXANDER EWING, New York, New York (Debevoise
& Plimpton, New York, New York, David W.
Rivkin, Donald Francis Deonovan, L. Ashley Lyu,
of counsel), for Defendant-Appellant.

*Hon. Kevin Thomas Duffy, United States District Judge for the
Southern District of New York, sitting by designation.
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LUMBARD, Circuit Judge:

C.A. Reaseguradora Nacional De Venezuela ("RNV")
appeals from an order entered on October 2, 1992 in the
Southern District of New York, Haight, J., denying RNV/4s
motion to stay this action pending arbitration ard/granting a
motion to enjoin arbitration brought by Progressive Casualty
Insurance Co., The Reinsurance Corporation-gf New York,
Christiania General Insurance Corporatioh Of New York,
Worcester Insurance Company, Pennsylvania Lumbermens Mutual
Insurance Company, Colonia Insurance’ Company, United
Reinsurance Corporation of New ¥York, and United Fire and

Casualty Company (collectively "the American Reinsurers").’'

De Venezuela, B02 K,/ Supp. 1069 (S.D.N.¥Y. 1992).

RNV contiehds that the district court erred in ruling
that: (1) RNU\is required to show an "express, uneguivocal®
agreement to arbitrate: (2) a trial is necessary to determine
whether the parties’ agreement incorporated by reference an

arbitration clause contained in another document; and (3) the

Aarbitration clause does not bind the American Reinsurers as a

matter of law. We reverse and remand.

In the early 1980s, a group of Venezuelan insurance
companies issued insurance to a subsidiary of Petroleos de
Venezuela, S5.A. ("PDVSA"), an oil and gas exploration and

development company owned by the Venezualan governmant. Among

' We have jurisdiction over this appeal pursuant to

28 U.S.C. § 1292(a) (1) (1988) and 9 U.S.C. §
16(a) (1) (A), (C), and (a)(2) (1988 and Supp, TI¥ 1991).
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other things, the insurance covered the costs of controlling
oil wells following a "surface blowout."™ The Venszuelan
insurers reinsured 510 million of this "cost of control® risk
with ENV. RNV in turn retroceded, or re-reinsured, f£his risk
through Sedgwick Marine & Cargo Ltd., a London baSed-broker.
Sedgwick placed 50 percent of the retroceded risk /with London
based reinsurers, and Fred 5. James & Co.,-Sedgwick’s American
affiliate, placed the remaining 10 pergent with Hew York
Marine Managers, Inc. {"HYHH"'},z the-underwriting agent for
the American Relnsurers.

Thus, beginning in 1983 \RNV and the American
Reinsurers entered into a series of cne-year retrocession
agreements. Each year, James or Sedgwick discussed terms of
coverage with NYMM @amnd, on the basis of those discussions,
presented NYMM vith an insurance application which broadly
outlined the.agreed upon terms. As is the industry
practiceqd the policy was then prepared and sent by James or
Sedgwick to NYMM for signature.

The parties’ dispute arises from their agreement for
1989. NYMM signed the application for that year’s coverage on

behalf of the American Reinsurers on February 16, 1598B.

HYMM is now known as Somerset Marine, Inc.

An insurance application is also known as a
"binder® or "slip." See Emplovers Commercial Union
Ins. Co. v. Firemen’s Fund Ins. Co., 412 N.Y.5.2d 121,
124 (1978) (describing binder as a "gquick and informal
device to record the giving of protection pending the
execution and delivery of a more conventionally
detailed policy of insurance").

. United States
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The Policy for 1989 was signed on August 31, 1988. Of
particular relevance here, one provision of the Policy states,
"Subject to Facultative Reinsurance Agreement."

RNV contends that the Facultative Reinsurange
ﬁqtl!llnt‘ ("FRA") referred to in the Policy is &1977
agreement between certain insurers, reinsurers,.dnd Lloyd’s of
London underwriters applicable to the reinsurance of PDVEA
risk. The FRA establishes administrative procedures, provides
for letters of credit, and contains-an arbitration clause,
which states in part:

Any gquestion or dispute\arising between the contracting

parties concerning/thse, interpretation of this

Reinsurance Agreemeént, which cannot be otherwise

arranged shall he settled by arbitration in London,

England.

At issue hégé-are two claims submitted by RNV under the
Policy: an Augglt.ﬂ, 1989 claim for a "blowout"™ at the CARI-6
drill sitef~and an October 23, 1989 claim for a "blowout™ of
the TEJERO ZE well. In June 1590, NYMM, on behalf of the
American Reinsurers, paid RNV 51 million to cover the CARI-6

¢laim. In December 1990, however, NYMM rejected RNV's TEJERO

"Facultative reinsurance" is a form of reinsurance
which "involves the offer of a portion of a particular
risk to one or more potential reinsurers, whe are then
free to accept or reject the risk in whole or in part.”
Christiana Gen. Ins. Corp. v. Great Am. Ins. Co., 745
F. Supp. 150, 152 (S5.D.N.Y¥. 1990) (gueting Sumitomeo

i & . v ¢ 552
N.Y.S.2d4 891, 894 (1990) (footnote omitted)). It is
distinguishable from "treaty reinsurance,"™ which
"invelves an ongoing agreement between two insurance
companies binding one in advance to cede and the other
to accept certain reinsurance business pursuant to its
provisions." JId,

United States
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2E claim and notified Sedgwick that the $1 million had been
paid in error because the CARI-6 claim was not covered by the
Policy.

on July B8, 1991, the American Reinsurers filed\this
action seeking a declaration that ENV's claims wWere-not
covered by the Policy and requesting repayment\of 51 million.
On October 16, 1991, RNV served the American Reinsurers with a
demand for arbitration. RNV then movéd\iIn the district court,
pursuant to 9 U.S.C. §§ 3, 201, and-206 (1988), for a stay of
this action and an order directing that arbitration be held.
The American Reinsurers cross-moved to enjoin RNV from
proceeding with the arbitvation. The district court denied
ENV’s motion and granted-the American Reinsurers’ cross-
motion. This appéal~followed.

Federal| palicy, as embodied in the Federal Arbitration
hct.! strongly favors arbitration as an alternative dispute
resoluti{ofi process. See Rodrigquez de Quijas v.
Shearson/American Express, Inc., 490 U.5. 477, 4B0-81 (1989);
Moses H. Cone Memorial Hosp. v. Mercurv Constr. Corp., 460
U.5. 1, 24 (1983). The Arbitration Act provides that written
arbitration provisions in any contract inveolving interstate or
international commerce "shall be valid, irrevocable, and
enforceable, save upon such grounds as exist at law or in

equity for the revocation of any contract." 9 U.5.C. § 2

|

See 9 U.5.C. §§ 1-16, 201-207, 301-307 (1988 and
Supp. III 1991).

United States
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{1988). Thus, where a court is satisfied that a dispute

bafore it is arbitrable, it must stay proceedings and order

the parties to proceed to arbitration. Genesco, Inc. ¥. T.
EKakiuchi & Co., 815 F.2d B840, 844 (2d cir. 1987) (citing 9
U.5.C. §§ 3-4 (198B8)).

In determining the arbitrability of a particular
dispute, a court must decide "whether the.parties agreed to

arbitrate, and, if so, whether the scope bf that agreement

encompasses the asserted claims." pawid L, Threlkeld & Co, v,
Metallgesellschaft, Ltd., 923 F.2d 245, 249 (2d cir.), cert.
dismissed, 112 5. Ct. 17 (1981). We address these questions
in turn.
A. Agreement to Arbitrate

Perry v. Thémas, 482 U.S. 483 (1987), dictates that we
apply state law in determining whether the parties have agreead
to arbitrate.\ In Perry, addressing the preemptive effect of §
2 of thp_briritratiun Act, the Court stated:

AN’ agreement to arbitrate is valid, irrevocable, and
enforceable, as a matter of federal law, "save upon
such grounds as exist at law or in equity for the
revocation of apgy contract."™ 8 U.5.C. § 2 (emphasis
added). Thus state law, whether of legislative or
judicial origin, is applicable if that law arcse to
govern issues concerning the validity, revocability,
and enforceability of contracts generally. A state law
principle that takes its meaning precisely from the
fact that a contract to arbitrate is at issue does not
comport with this requirement of § 2. A court may not,
then, in assessing the rights of litigants to enforce
an arbitration agreement, construe that agreement in a
manner different from that in which it otherwise
construes nonarbitration agreements under state law.

Id. at 492 n.9 (citations omitted). Thus, while § 2 of the

United States
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Arbitration Act preempts state law which treats arbitration
agreements differently from any other contracts, it also
"preserves general principles of state contract law as rules
of decision on whether the parties have entered intd an
agreement to arbitrate." Cook Chocolate Co, v, Salemon, Inc.,
684 F. Supp. 1177, 1182 (S.D.N.¥. 1988).

We agree with the district court that New York law
governs here.’ That law provides that/parties will not be
held to have chosen arbitration "in-the absence of an express,
unequivocal agreement to that efiféct." Marlene Indug., Corp.

, 408 .N.Y.5.2d 410, 413 (1978)
(quoting Acting Superintendent of Schs, of Liverpool Cent.
Sch. Dist. v. United Kiverpool Faculty Ass’m, 399 N.Y.S.2d

r4

As (a\federal court sitting in a diversity case, we
must ily the choice of law rules of the state in
which.the action was brought. W

, 313 U.5. 487, 496 (1941). HNew York
dourts apply an "interest analysis" to choice of law
issties involving contractual disputes, and therefore,
"the law of the jurisdiction having the greatest
interest in the litigation will be applied.”
Interceontinental Planning, Ltd. v. Daystrom, Inc., 300
H.Y.5.2d 817, 825 (1969) (guoting Miller v, Miller, 290
N.Y.5.2d 734, 737 (1968)). The domicile of the parties
provides no conclusive guide. RNV is Venezuelan, four
of the American Reinsurers have principal places of
business in Hew York, and the remaining four have
principal places of business in other states. However,
both NYMM and James are domiciled in New York, the
Policy was signed there, and cbligations under the
Policy must be satisfied upon presentation of a claim
to NYMM in New York. See Arkwright-Boston Mfrs. Mut.
Ins. Co. v, Calvert Fire Ins. Co,, 887 F.2d 437, 439
{2d cir. 1989) (applying "interest analysis"™ to
determine law governing reinsurance policy). We
therefore conclude that New York is the jurisdiction
with the greatest interest in this matter.

% United States
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189, 191 (1977)). However, New York law requires that
nonarbitration agreements be proven only by a mere
preponderance of the evidence. §See, £.9., Fleming v.
Ponziani, 299 N.¥.S.2d 134, 139 (1969). Because Perfy
prohibits such discriminatory treatment of arbitrfarien
agreements, the rule set forth in HlIl!ﬂl.IﬁﬁﬂiﬁIill is
preempted. Accordingly, in determining whethigr the parties
have agreed to arbitrate, we apply th-.nqﬁtnnrr preponderance
of the evidence standard.

We believe that the partiew agreed to arbitrate by
incorporating the FRA into the\Policy. We do not believe a
trial is necessary to detdarmine whether the parties intended
the Policy to include the term referring to the FRA. There is
no dispute that the Policy states, "Subject to Facultative
Reinsurance Agreement," that NYMM signed the Policy on behalf
of the American Reinsurers, and-that the parties intended the
Policy té be 'the final and binding expression of their
agreement. Under New York law, in the absence of fraud or
ntﬁifrirnnqtul conduct, a party who signs a writtan contract
iﬂ'nnmclu:ivclr presumed to know its contents and to assent to
them, and he is therefore bound by its terms and conditions.
Level Export Corp., v. Wolz., Alken & Co., 305 N.Y. 82, 87
(1953).

We reject the American Reinsurers’ contention that they
are entitled to reformation of the Policy on grounds of fraud

or mutual mistake. Proof of fraud requires a showing of

United States
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either an affirmative misrepresentation of a material fact,

see Barclay Amms. Inc. v, Barclay Arms Assocs,, 542 N.Y.5.2d
512, 514 (1989), or an omission of a material fact coupled
with a duty of disclosure. See Aaron Ferer & Sons ¥, .Chase
Manhattan Bank, N.A., 731 F.2d 112, 123 (2d Cir.(1984)
(applying New York law). The term referring te_the FRA
appears plainly in the Policy, and there_has Been no showing
that RNV or its broker misrepresented ox ‘concealed its
inclusion. Furthermore, to establish mutual mistake, a party
must prove that both parties to\bhe/agreement intended
something other than that which was memorialized. JInvestors
Ins. Co. of America v. Dorinco Reinsurance Co., 917 F.2d 100,
105 (24 Cir. 1990) {lpplyinq New York law). This has not been
shown, as it is unconfroverted that RNV, through its broker,
intended to include the term referring to the FRA. We
therefore canclide that the American Reinsurers are h:rund to

all Policy terms, including the term referring to the FRA.

d We belisve t@u digtrict court’s reliance on

was misplaced. There, the
court addressed the situation where an accident
occurred after the insured had obtained an insurance
binder, but before a policy was signed. The court
ruled that coverage was triggered by the binder, and
"usual®™ terms would be implied into the binder, and, by
implication, "unusual™ terms would not. 412 N.Y.S5.24
at 124. The district court interpreted this ruling to
mean that because the Policy term referring to the FRA
was not mentioned in the application, it can be a part
of the Policy only if it is a "usual™ reinsurance

policy term. C.A. Reasequradora, 802 F. Supp. at 107s.

Emplovers Commercial Union is irrelevant here
because, by its terms, it governs only where no policy
exists. The parties signed the Policy well before the

" United States
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We also disagree with the district court’s ruling that
l a trial is necessary to determine whether the Policy
identified the FRA with sufficient specificity teo incorporate
it by reference into the Policy. The Policy specifi@®lly and
directly identifies the FRA by name. The use of{capitalized
letters in the phrase "Subject to Facultative Reinsurance
Agreement™ indicates to any reasonable persen that a specific
document is being referenced. If NYMM was-unfamiliar with the
FRA, it should either have asked Sedgwick or James, or
objected to the provision before €igning the Policy. Having
failed to do so, NYMM, as a_very sophisticated party, is

deemed as a matter of law|to) have understood and agreed to all

aspects of the Policyl “\Gee Lsvel Export, 305 N.¥. at HT.'
Finally, thé FEEA‘s arbitration clause is not =o

incidents which allegedly triggered coverage. -The
npplicntinn is therefore of no legal effect. See Di

+ 414 N.Y.5.2d 517, 518
{1et Dep't 1979) (policy expresses "final
tnderstanding™ between insurer and insured), aff’d 4230
N.Y.5.2d 51 (1980).

We think ia W. E
507 N.Y¥.S.2d 888 (2d Dep’t 1986), upon which the
district court relied, is plainly distinguishable.
There, the defendant bank argued that a document
entitled "Rules for Your Safety Deposit Box Service™
was incorporated into a safety deposit box rental
agreement by a reference to the "rules and regulations
of the bank in force at this date.®™ The court ruled
that a trial was necessary to determine whether this
phrase identified the "Rules" document with sufficient
specificity to incorporate it by reference. JId. at
889-90. Here, by contrast, RNV does not rely on a
vague allusion to an entire class of documents, but
rather on a specific reference to a single document
directly identified by name.

9
United States
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restrictively worded that it does not bind the American
Reinsurers as a matter of law. As the distriet court
recognized, we have held that "an arbitration agreement
restricted to the immediate parties does not bind a/faon-party,
notwithstanding words of incorporation or referefce-in a
separate contract by which that non-party is boupd."
Progressive Cas,, BO2 F. Supp. at 1079 (cellecting cases).

For example, in Import Export Steel Corp. ¥. Mississippi
Valley Barge Line Co., 351 F.2d 503..(2d Ccir. 1965), we refused
to compel arbitration on the basixX of a charter party clause
which provided for arbitration\of disputes "between the
Disponent Owners and the Charterers," even though the charter
party had been incorpdrated by reference into a bill of
lading. We reasonéd-that "[i]t would be unduly stretching the
language of this arbitration clause to say that [a non-party]
is one of the 'Disponent Owners’ or ‘Charterers.’'"™ JId. at
506. AgCord Continental U.K. Ltd., v. Anagel Confidence
Compani®“Naviera, S.A., 658 F. Supp. 809, 814-16 (5.D.N.Y.
1987); General Authority for Supplv Commodities v. S.S.

\Capetan Costis I, 631 F. Supp. 1488, 1489 (S.D.N.Y. 1986);

Production Steel Co, v, S5.5. Francois L.D., 294 F. Supp. 200,
201-02 (S.D.N.Y. 1968).

On the other hand, we have held that a broadly-worded
arbitration clause which is not restricted to the immediate

parties may be effectively incorporated by reference into
another agreement. In Compania Espancla de Petroleos, S.4. ¥,

& United States
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Nereus Shipping, S.A., 527 F.2d 966, 973 (24 cir. 1975), cert.
denied, 426 U.S. 936 (1976), we ruled that a clause in a
charter party which provided for arbitration of "any and all
differences and disputes of whatsoever nature arisjifig out of
this Charter® was binding on parties to a bill 4f/lading which
incorporated the charter party by reference. “\Agcord Lowry &
Co. v. S.5. Le Movne D'Iberville, 253 F..Supp. 396, 198
(S.D.N.Y. 1966), appeal dismissed, 372\Fs2d 123 (24 cir.
1967); Lowry & Co. v. 5.5. Nadir,. 228 F. Supp. 871 (5.D.N.Y.

1963).

Like the clause in Hereus Shipping, we believe the
FRA's arbitration clause(is) worded broadly enough to allow its
effective incorporation. by reference into other contracts.
Unlike the clausad in Ymport Export, the FRA’s clause is not
restrictively (Wworded by referring to the immediate parties to
that contract by name. Rather, the FRA merely provides for
arbitration of disputes between "the contracting parties." We
do nof“think it would be "unduly stretching™ the language of
the-clause to term the American Reinsurers and RNV
“contracting parties."
B. Scope of the Arbitration Agreement

The issue of an arbitration agreement’s scope is
governed by "the federal substantive law of arbitrability,"
which counsels:

that guestions of arbitrability must be addressed with

a healthy regard for the federal policy favoring

arbitration . . . . The Arbitration Act establishes

that, as a matter of federal law, any doubts concerning

11
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the scopea of arbitrable issues should be resolved in
favor of arbitration, whether the problem at hand is
the construction of the contract language itself, or an
allegation of waiver, delay, or a like defense to
arbitrability.
Mitsubishi Motors Corp. v. Soler Chrvsler-Plymouth. /Tpc., 473
U.S. 614, 626 (1985) (quoting Moses H. Cone, 460 d.5. at 24-
25)). "Indeed, unless it can be said ‘with positive assurance
that the arbitration clause is not susceptihle of an

interpretation that covers the asserted \dispute,’ the dispute

should be submitted to arbitration.” \Concourse Village, Inc.
¥, Local 32E, Service Emplovees Jqnt’]l Union, 822 F.2d 302, 304
(24 cir. 1987) (quoting United\Steel Workers of America v.
Harrior & Gulf Navigation(Co,, 363 U.5. 574, 582-83 (1960)).
The American Reinsurers contend that because the FRA's
arbitration clause(zefers to disputes "concerning the
interpretation of ﬁhiﬁ Reinsurance Agreement,® the clause
applies only to disputes concerning the FRA, even where the
clause hds béen incorporated into another agreement. This
argumentis plainly inconsistent with prior case law in which
we Have applied arbitration clauses using similar language to
disputes arising out of other agreements into which they have
been incorporated by reference.’ See, B.g9., S.A. Mineracao

Were we to accept the American Reinsurers’
position, it would be almost impossible to incorporate
any arbitration clause into a second agreement. A
standard clause such as "All disputes arising out of
this agreement shall be arbitrated™ could not be
incorporated because "this agreement"™ would be held to
refer only to the original agreement containing the
clause.

12 _
United States

Page 26 of 27



@ = > N =

o
;

da Trindade-Samitri v. Utah Int’l, Inc., 745 F.2d 150, 192,
195-96 (2d Cir. 1984) (arbitration clauses referred to "this
Agreement®™ or "this Contract®); Nereus Shipping, 527 F.2d at
969 (arbitration clause referred to "this Charter").

We have reviewed the American Reinsurer’s ©ther
arguments and find them without merit.

We reverse and remand to the districE ceurt with
directions to stay this action pending acbitration and to

order the parties to proceed to arhitration.

13
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