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vide assurances to creditors regurding
the finality of plans which they hive
voted to approve, we hold that ondar the
facts here present Oneida's failure to
snnounce this claim against a creditor
precludes it from litigating the cause of
sction at this Sme. :

Id at 418,

By noting, and then disregardmg Onemida
Motor Freight, and stating that Payless's
“disclosure statement does not constitute
the adoption of & position by Payless in one
judica] proseeding that i intentionally in-
congistent with its claims in this case™ the
eourt failed to appreciatas the long accepted
pature of Payless's obligations in the Chap-
tar 11 proceeding. Nothing more need be

Affirmed
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German vesssl owner sued state-owned
Romanian shipbuilding contractor and
sought to enforee French arbitration de
eres. The United States District Court for
the Southern Distriet of New York, Vincent
L. Broderick, J., 798 F.Supp. 444, granted
vessel owner's summary judgment motion,
and appeal was taken. The Court of Ap-
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peals, Pieres, Circuit Judge, heid that (1)
diztrict conrt had subject-matter jurmdie-
ton pursuant to Foreign Soversign Immo-
nithes At (2} canse of sction for enforre
ment of srbitral awerd was time barred:
and (3) remand was required o determine
-whether decision of Paris Court of Appeals
was énforceable in France and thus en
forceable by district court

1. Internationsl Law #1034

Acz (FSLA), whelly Gwned state forsigm
trading company under laws of
Bocialist Bepublie of Romania qualified as
“agency” or “ipstrumentality” of foreign
state, angd FSIA thus applied, although
company isaplicitly waived sovereign immu-
nity defense’ 28 U.S.C.A §§ 1330(a), 1603,
1608(n, b), 1605(a)E).

Ser publicasien Words and Phrases
for other judiclal sonstroctions and
3efinits

1. International Law +=10.34

Action of wholly owned state foreign
trading company organtted under laws of
Socislist Republic of Romania in agreeing
to arbirate pursoant to riles of Interns-
tional Chamber of Commerse in Parls: sab
jert to French law, companmy implicitly
waived its sovereign immunity under For-
elgn Bovereign Immurities Act (FSIA). 2
USCA § 1805{a)1, &

3. International Law €=10.23

Soversign immumnity i= not waived in
Unitad Statas court simply becanse foreign
soversign entared into contract but narned
third enantry for arbitration or designatad
iaws of third pation to govern interprets-
ton of contract

4. Federal Courts =3J]

District court had subject-matier juris-
diction without regard to amount in contro-
versy in any noajory ovil action agunst
foreign state as long &8 foretgn state s not
entitled o immunity 28 TUSCA
§§ 1380(a, b), 18051807, 1508(b).
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5 International Law &=10.30

Under Forelgn Soversign Immunices
Act (FS1A), subject-macter jurisdiction plus
the serviee of process equals personal jurts-
diegion. 28 U.S.C.A. §§ 13300, b), 1608~
1607, 1608(b).

g International Law #=10.43

Attempted service of process on for
gign state-owned trading company by
means of the nation's commercial counsel
or's office and attampted service by mail
was valid even though company was dis-
solved by official decree and taken over by
successar; attempted serviee of process on
previously dissclved company could be
degmed service on successor.

1. Corporations #4451

Where one company transfers all as
gats t0 ancther, this SUCCESEOT I3 PRADOIRR
pla for debts and Hahbibities of tha transfer
ar if transferee expressly or imipliedly
agrees to assume those debis wherd pur-
ghising corporation is merely continuation
of transferor.

i Constitutional Law &=305(6)

Federal Conrts &8

Foreign stateowned trading company
had sufficlent minfmum contacts with Unit-
& States~to satisly dus process reguire-
ments-for exarcise of jurisdiction where
eogmpany had soficited business deliberataly
fnd not just occasionaily or casually.

P International Law s=13

Canse of action for enforcement of ar-
hiral award entsred by [nternatienal
Chamber of Commerce in Paris on behalf
of fareign corporation engaged in maritims
commerce 43 shipoemer and operator and
aguinst stateowned trading compasy of
another nation was time barred as Umim-
tony period did not begin o run when
wrbitral award becaroe final according to
mw that governad contract that was sub-
ject of arhitration procesdings but rather
application to court for order of confirma-
ton had to be flled withis thres vears after
wward was decided by arbitrators. 9
US.CA § 207.

SEETRANSPORT WIKING TRADER ». NAVIMPEX CENTRALA
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10. International Law #=13

Limitation of Actions =81

For purpeaes of limitatons period for
challenging arbitration award under Inter-
patiopal Chamber of Commerce of Paris,
tarm “made.” in requirement that suit be
brought within three years after arbitral
award & “made” referred to Enty of
award and not time at which.award became
fimal. 9 TU.3.C.A § 207; ConfRntion on the
Recogmition and Enfeftement of Foreign
Arbitral Awards, At WL USCA § 201
note.

See publication Words and Pheases
for other judicial comstructions and
definiam,

11 Judgment &=830.1
Under law of state of New York, for-
eign fudgment is enforesable if it is final,

conitlusive, and enforceable where rendered

e¢ven if appeal therefrom is pending or i
subject to appeal. N.Y.MeKinpey's CI'LR
8302 28 US.C.A. § 1367,

1L Federal Courts &=03%

Although setion sesking enforcament
of award by [ntermational Chamber of
Commaree in France was time barred re-
mand of issue not addressed by district
£oUrt wes necessary to determnine whather
decision of Paris Conrt of Appeals, uphold-
ing award, was enforcesble in France
N.Y McKinney's CPLR 5302 28 USCA.
§ 1367.

L. Kevin Sheridan, Smithtown, NY (Raduo
Herescu, New York City, of counsel), for
defendante-appaliants.

Wiltiam J. Brady, ITI, New York City

(John G. Poles, Christopher J. Papajohn,
Poles, Tubelin, Patekis & Statakis, New

York City, of counsel), for plaindff-appel-
I,

Before: OAEKES, NEWMAN and
PIERCE, Clreuit Judges,

FPIERCE, Cireunit Judge:

Defendants Navimpex Centrals Navala
{(“Navimpex") and Urinexportimport (“Uz")

appeal from o judgment entered in the
Unitad States Distriet Court for the South-

United States
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ern District of New York, Vincent L. Bro-
dmﬁmih&mud. inter alia,

Centrala, 798 F.Sapp. 444 (S.D.N.Y.1992)
For the ressons sat farth below, we reverse
the judgment of the district court nsofar
as it grantsd the plaintffs cross-motion
for summary jodgment and demied the de-
fendants' modon for summary judgment
We remand the case with instructions tw
grant the defendants’ motion for summary
judgment 4% to the cause of action in which
pluintff seeks to enforce the arbotral
sward, on the ground that the enforcement
of such award is timebarred We further
remand the case for the purpose of deter
mining, with respect to the remaining
cause of action, whether the decision of the
Court of Appeals of Paris is enforceable in
France and thus should be enforced by the
district court.

BACEGROUND

Seetransport @ & corporation, organized
under the luws of the Federal Republic of
(armany and engaged.in\ maritime com-
mirce a3 4 shipowneér.and operator, Na-
vimpex was o trading company organied
under the laws of\theSocislis: Republic of
Romania and was #guged in the businsas
of shipbuilding.

On afabout Janoary 26, 1880, Seetrans-
port(and Navimpex entered into a Contract
of Sale for the building and sale by Navim-
\Pe3 to Seetransport of four bulk carriers.
Jecording to the complaint, the carriers
ware to be delivered over & two year period
from Movember or December of 1980 to
February or March of 1982 Several dis-
putes arcse betwesn the parties and the
contract was never performed. Pursuant
to Ardcle XIII of the Contact of Bale, the
parties submitted their disputes to arbitra-
tion before the Court of Arbitration of the
International Chamber of Commerce in
Paris, France (the “1.C.C."). In ascordance
with the Contract of Sale, French “maten-

33" 3844

al” law governed the mterpretation of the
oomuract. The arbitators, after bolding
hearings, issued their ioterim and finai
awards, on November 2, 1982, and March
86, 1984, respectively. Pursuant to the £
nal award, Navimpex was directed to pay
Bestranaport six million deutschs marks,
phis [nterest, at the rate of sight percent
per year, from January 1, 1981 untl e
data of effective payment. Navimpex s
further directed to pay Sestransport 72,000
U.S. dollars as reimbursement {or Navim-
pex's unpaid share of the cost-af this arki-
tration.
Dissatisfied with the decicior of the arhi-
trators, Navimpex agpealed to the Court of
Appenis of Paris “for the aonuiment of the
arbitration sward)’ The Court of Appeals
mivad its décision on March 4, 1888 dis
missing Nawimpéx's sppeal
On_March 28, 1088, Seetransport com-
menced, this acton mn the United Stapes
Dhstrige Court for the Southern District of
New York, naming Navimpex as the sole
defendant In iz complaint, Seetransport
sssertad two causes of action. One canse
of action alleged that Seetransport was en-
titled to have the decision of the Coart of
Appeals of Parla converted Into a Unined
States judgment. A second cause of acton
sought, purscant to the provisions of 32
US.C. 5§ 201-208 (1988), entitled the “Con-
vention on the Recogmition and Enfores
ment of Foreign Arbitra]l Awards™ en-
foreament of the foreign arbicral award
msued by the LC.C. Sestransport demand-
ed judgment in the amount of $6.250-
00000, with interest
Sestransport attempted to serve Navim-
pex both by delivering s copy of the SBum-
mons and Compiaint, along with & Romani-
an tansiation chereof. W the Romanian
Commercial Counselor's Office In New
Yorie, as an agent of Navimpex, and also
by haviag the Clerk of the Court for the
Southarn Dhstrier of New York mail a eopy
of the Summons and Complant to Navim
pex at its last known address. Thereafter,
the Clerk recaived a postal recespt indicat:
ing that the Summons and Camplaint had
baen recerved, However, tnknown to See
ransport, at the tme of sarvice of process,

United Statgs
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q.'whdhmﬂhﬂl'l‘ldhrlﬁ:r-
;tﬁ.smcmninfﬂ:lmm.h-
Edmﬁ. That same decres trans-
farred Navimpex's personnel 2 & newly
sormed company, Uz
H“{mpumlm'ld the complaint and
s nomber of affirmative defenses:
, Navimpex moved for sommary
judgment on the basis of several of. it»
gffirmagve defenses, namely. the district
mwﬂhmhrﬂnh:l‘m

solved in late June 1887 by a decres of
Seate Council of the Sociafiss’ Repablie of
Romanis. By that same dscree, all of Na-
vimpez's assets and liahilites were taken
over by Uz,

the Forelgn Soversign [mmonites Act
(“FSIA™), codified at 28 US.C §§ 1330,
1332(aN2y~(4). 1391(f), 144l(d) and 1602-
1611 (1988 & Suopp. II 1900). The court
determined that since Navimpex was a for

sign trading company, wholly owned by the
Romanisn Government, it qualifisd &s an
“agency or nscumentality” of a foreigo
state and therefore, under § 1603(a), could
be treated as a foreign state. The court
then detarmined that Navimpex lacked sov-
28 US.C. § 1605(a¥6). As the court noted,
§ 1805(aN6) appearsd to be tha applicable
jurisdietional provision béeanse it expressiy
provided “that a foreign@mate (or under the
applicable definitions Rts instrumentality),
lacky immunity where-the action is brought
to confirm am-award made pursuant to an
agreemarf to drbitrate if the agreement or
svard 8\ poverned by 4 Teaty or other
interpatioeal sgreement binding upom the
United States which calls for the recogni-
ol or enforeement of arbitral awasds."
Seetransport Wikimg Troder, 793 F.Supp.
ar 448,

However, a3 the sourt forther observed,
Bectwn 3 of Public Law 100640, which the
districr court believed wus the statuta that
added § 1605(a)6)! provided that “ ‘[tJhe
amendments made by this Act shall apply
to actons commenced cn or after the date
of the enaconent of this Act [November §,
1988)' " Sestramspori Wiking Troder,
T93 FSupp. at 448 (guoong Admiralty
Soits Agninst Foreige States, PubL. Mo,
100-540, 102 Stze. 3933, 2384 (1088)).. Be
cause the underlying suit was commenced
in March 1988, the distriet cowrt felt it
necessary to sddreds the impact of Section
3 on the issoe of subject matier jurisdie-
tion. Although it did express a desire. w0
avoid unfalr retroactive application, the
diction existed, essentially because the ac-
tiohh could have been discontinued and re-
commenced after November 8, 15988, with-
out incurring any statute of lmitations
problems, The coort stated that Navim-
pex's falire to raise the question of the
effactive date of § 1506(a)E) supported its
conclusion that Seetransport’s failure to re-

vamber 16, 1988, Sur Implemenmation of the
Inter-American Cosveation on [niermational
Commereisl Arbitradom, Publ Na. 100-589,

United States
Page 4 of 39
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file the compluint on November 10, 1888 —
when this eould have readily been dome
without ineurring any statute of limitations
problem—mwas not a fatal technical jurisdie-
tional error.

The conrt then addressed the statate of

limitations issue. After examining French _

lnw, the court determined that the arbitral
award became final on March 4, 1586, the
dats on which the Court of Appeals of
Paris dismissed Navimpex's appeal. Thos,
since 3 US.C. § 207 permits an action seek-
ing to confirm an arbitral award .to be
brought within “ ‘thres yesars after an arbi-
tral award falling under the Convention is
mads ... [)' " the court concluded that the
statute of limitations did pot bar this suit,
which had been commeneed on Mareh 28
1688, Sesiromapori Wiksng Troder, 753
FSupp. st 44748 (quoting & US.C. § 207).

Turning to the issue of personal jurisdie-
ton and service of process, the district
eourt poted that 28 US.C. § 1330() grant-
ad federal coorts jursdicton over a foreign
StAle 30 long as service 8 made M ascor
dance with the procedures set forth ip 28
UA.C. § 1508, combhined with actual notice,
all of which, it determined, wére satisfiod
by Sestransport Moreower, the court de-
termined that Navimpex bad *“deliberatety™
promoted ship sales through it= govern-
mental office in Manbattan and conelnded
tacts with the United States ... to sadsfy
due procesg" \Sestransper! Wiking Trad-
er, T3 PSopp. at 448,

Figally, the district court determined that
Uz 'wap Navimpex's successor in Intersst
and 1 state-owned foreign trading compa-
ny, and eould not avoid its obligations sim-
ply “by echanging fts name.” Serironsport
Wiking Trader, 792 FSupp. at 448. The
court thereafter granted Seetransport's
motions for the addition of Uz as & cefen-
dant and for summary judgment on the
cause of action seeking recognition and en-
forcament of the arbitrs]l award pursuant
to 8 US.C. §§ 201-208, and denied the de-
fendants’ motion for summary judgmest
This appeal followed.

208 " 38Hd

for-relief in with respect
which the foreign state is not entitled
immunity ether under seetions 1605
1607 of this title or under any applicable
international agreement

[1] Under § 1608(a) a “foreign swmte”
includes & political subdivision of u foreign
Etalé or an agency or instrumentality of 4
foreign state. Subsection (b) of § 1608 de
fines “an agency or insgumentality of &
foreign state" a8 ipcluding any entity:

{1) which [z a separate legal persoo,
corporate or otherwise, and

(2} which @ an organ of & foreign smate
or political subdivislon thersof, or 3 me
joricy of whose shares or other owoer
ship interest is owned by & foreign state
or political subdivision thareod...
It sewms clear that Navimpesx, as a wholl7
owned state foreign trading company args
pized under the laws of the Socialist Re
public of Romania, qualifies as an ageady
or ingtrumentality of a foreign state under
§ 1608. Accordingly, as the district court
correctly determined, the FSIA applies and
Navimpex enjoys soversign immunity oo
less ita pconduet falls within one of the
5 excaptions to sovereign immuai-
ty.

United St -tes
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Segtransport argues, and Navimpex vig-
orpusly disputes, that the district sourt had
rwp [ndependent bases for subject matter
nudi:dm—ﬂ US.C. § 1605aN8), which

es for jursdiction for the enforee
ment of & foreign arbitration award against
a foreign state, and 28 U3.C. § 1805{a)1),
which provides for jurisdiction over a for

pign state where the foreign smits has
“rndiummuniqﬁmmnmhrnph-
ey or implicitly. Since, as we discuss be-
m,!u'lmpl:mpﬂﬁﬂjwliﬂdufm

tract™ H.R.Rep No. 1487, S4th Cong., 2d
Sess, 18, reprinted im 1976 U.S.CICAN.

6604, 6817. Navimpexr reaponds that to
mlﬂlﬁryilﬂﬂﬂﬂim

virmally enanimous in holdmg that the im-
plied waiver provision of Section 1605(a)1)
must ba constried narrowly.” Shapiro u
EBrpublic of Boliwia, 930 F.2d 1013, 1017

(2d Cir.1981) (ciations omitied) Indeed,
courts within this Cirenit have poted that if
the language of the legialative history was
appiied literally, & foreign government
would be subject to the United States's
jorisdiction simply because it agreed o
have the contract governed by another
country’s lawa, or agreed to arbatrate In &
country aother than itself, even though the
sgreement made no referepce o the United
States. Soch an( intefpremtion  of
§ 1608a)1)'s “implieit'\ waiver’ exception
woald vastly [neraade the jurisdiction of the
tive foreign pelafions. See eg, Moritime
Venturés it Inc v. Caribbean Troding
& Fidelity /Ltd, 62% FSopp. 1340, 1351
BONT1988) Verlinden BV ». Contral
Bank ‘of Nigeria, 488 FSopp. 1284, 1302
G.DN.Y.1980) (Weinfeld, J.), af'd on oth-
#r grounds, 64T F.2d 320 (24 Cir.1981),
revd, 461 US. 480, 108 SCer 1962 76
LEASH 81 (1983). Consequently, courts
within this Cirenit have concluded that sov-
ereign immunity is not waived in the courts
of this country simmply because 4 sovareign
entered into & contract that oamed a third
country for arbitration or designated the
laws of & third nation to govern the intar-
pretation of the contract. See, 2g, Man-
time Veniures il Mne, 689 FBupp. at
1351; Verlinden, 488 F.Supp. at 1300-02.

Verlinden mvoived & claim brought by a

Druteh corporsdon, Verlinden, against the
Central Bank of Nigers, an instumentall-

‘ty of Nigeria, in which Verlinden claimed

that the Central Bank of Nigeria had im-
plicitly waived [ts sovereign immunity un-
der the FSIA simply because the contract
between the parties had a provision direct

ing the to arbitrate befors the
LC.C. in Paris and to have the contract
governad by the laws of the Netherinnds

In dismissing Verlinden's complaint, Judge
Weinfeld rejectad this asserton.

The factual scenaric in Verlinden differs
from the instant case, Significantly, Ver
hﬂnmnﬂmfmhlﬂlnlthmul

dispute to arbitration. Rathes Verlinden's

United States
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breach of an irrevocable documentary let-
ter of credit. . Here, the parties -have, in
fact, submittad their disputes to arbitraton
before the LC.C. snd that arbetration, pur
susnt to the partes’ coniract wis o be
governed by Fremch law.  Seetransport
pow seeks to hawve the arbitral sward is-
sued by the L.C.C. recognized and enforeed
in the courts of this country, pursusnt to
the “Convention .on the Recognition and
Enforcement of Arbitral Awards” (the
“Convention™), & US.C. §§ 201-208, to
which Romania, Franee and the United
States are all signatories. Ses id § 201,
Articie XV of the Convention. This Con-
vaniim specifically declares that it “shall
appir to the recognition and enforcement
af arbitral awards made n the termtory of
s Smte other than the State where the
recognition and enforcement of soch
Ewaras are sought....” M § 201, Artcle
| of the Conventicn. [t further provides
that “Jelach Comacting State shall recog-
mize arbitral awards & binding abd enfores
them & sccordance with the miles of procse
diure of the territory where the award 8
milisd opom,...." fd § 201, Artcle T of
the Convention. Thus, when & countyf He
comes & signatory to the Conwentiom, by
the very provisiors of the Convention, the
sigmatory State must have Sontemplated
enforcement actions irlether signatory
Stutes,

Indeed, this very d&tintdon was noted in
the Verlinden decision when &t commented
on, and distioguished, /pitrade /nt'l SA
v Federal Republic of Migeria, 465
FBupp\ @4 (DDCI1978—an action
bronghe 8o enfores an arbitral award made
by'a French tribunal, applying Swiss law,
Afnipst Nigeria. [n /pifrode, Nigeria, the
United States, Frapes and Switzerland
were all signatories to the Convention. Ac-
cordingly, the Jpitrode court concluded
that Nigerin's agreement to settle ol dis-
potes arising under the contract in accor
dance with Swiss law and by arbitration
under LC.C. rules constituted a walver of
soversign immunity under the Act Since
the Convention “Tederalized™ all
enforcement actions, Nigeria clearly had to
have contemplated enforcement of any ar-
bitral awards in any of the other signatory

BEa " Ioud

its dafense of soversign immunity under
the FEIA. Ser Verlinden, 438 F.Sopp. at
1300 n. 84; see also Libericn Fasterm
Timber Corp. v Govermmeni of the Re
public of Liberia, 650 FSupp. 73, 6
(5.D.N.Y.1886) (Weinfeld, J.), qff'd withoxt
opimion, B F2d 1314 (24 Cir.1987)

We'are aware that in Frolove v Unitm
of Sowiet Socialist Ropublics, TElL-F24
870, 876-78 {Tth Cir.1985) (per curiam), the
Beventh Cireuit rejectad the argument that
by signing an international agreement, the
sovereign had waived it soversign immusl
ty. In Frolova, the plaintif claimed that
the Soviet Union had, under § 16052 1),
implicitly walved its, sovereign Immunity
because it way s ‘eignitory to the United
Natons Charter’and the Helsinki Accords.
The Sgvanty Cireuit conciaded that there
was 0o évidense from the languape, strue
ture-or kustory of the United Nations Chur-
ter or the Belsinkd Accords that impliad a
waiver of the Sovist Unlon's soversign im-
minity. Ascording to the Frelove eourt
the langwage of the aAgreemants was
“vague” and “genera]” and consequently

there was no reasom to conchade

that the natons that are parties to thase
agreements anticipeted when signing
them that American courts would be the
means by which the documents' provi-
gions would be enforeed, To the con
trary, ... the couniries that agreed to
the United Nadons Charter apd the Hak
sinki Accords retained conaiderable dis-
cretion in implementing the provisions on
which Frolove's suit [was] based....

Id at TR, The nebulous character of
these agreements, coupled with the reluc-
tance of courts to constue § 1505(a¥l)
broadly, sed Frolova, 761 F.2d st 377 & 0
10, led the Seventh Cirestit to conelods that
The facts surrounding Frolova make it
distinguishahle from the case st hand. As
we have stated, Seetranspori seeks recof:
nition and enforcement of the LC.C. arbi
tral award parsuant to the Convention,
which expressly permits recognition and
enforcement actions in Contracting States.
Thus, when Navimpex entered into a con-

United St
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wrasct with Seetrarsport that had a provi
gion that any disputes would be submirted
to arbitration, and then participated i an
grbitration i which aa award was imsued
against it, logically, as an instrumentality
or agency of the Romanian Government—a
ppsmwfhlﬂununﬁm—ﬂhldmhmu
the involvement of the soorts
of uny of the Contracting States in an
action to enfores the award.  Accordingly,
we conclude that under § 1808(a)1), Na-
vimpex implicitly waived any soversign im-
munity defense and, therefore, the district
court had sohject matter jurisdiction

[ Personal Jurisdiction

[4,5] As noted above, 28 USC.
§ 1380(a) grants the district courts subject
maiter jurisdiction, without regard to
amount in controversy, in any nonjury ciwil
getion against a foreign state provided that
the fareign state Is not entitled to immuni
wun&tr.futrrdhh.‘lﬂﬂ.&ﬂ.ﬁlﬁ-
1607,

Sgbeection (b} of 28 US.C. § 2830\ pro-
vides: .
Personal jurisdiction over & fopelgn state
shall exist 24 to every clim’ for relief
ower which the district ¢otrts have juris-

Euumdmeshh:hﬂhudlm
&0 agency or instrumentality of a foreign
state:

(2) if no special arrangement sxists, by
dalivery of & copy of the summons and
complaint aither to an officer, & manag-
Ing or general agent or to any other
agent authorized by sppaintment or by
law to receive sarvies of process in the
United States: or in accordance with an
applicable intsrnatiomal convenbon on
service of judicial documents; or

(2 i service cannot by’ made under
paragraphi ] ... (2), snd ‘i reasonably
caleuiated to give scthal/matice, by deliv-
ery of & copy of the Symumons and com-
plaine, together with/a translaten of
esch into the dffieial language of the
forsign seate—

Mhu}fmﬂnﬂms
sigued ‘receipt, to be addressed and dis-
paithed by the clerk of the court to the -
agency or instrumenmlity to be served,

In this case, servics of process upon Na-
vimpex wns ondertaken pursuant o
§ 1508(b)) and § 1608(LNINE). Seetrans-
port delivered a copy of the Summons and
Complaint, together with a Romanian
translation thereof, to the Romanian Com-
marcial Counselor's Office in New York,
pursuant to § 1808(bNZ). In addition, the
Clerk of the Court maied a copy of the
Summons and Complaint to Navimpex at
its last known address, pursuant to
§ 1808(b)3NB). The Clerk recsived a post-
al peceipt indicating that the Summons and
Complaint had been recsived.

[8.7)]. Nonathaless, @ppellants argoe
that the disteiet court never soguired per-
sonal juradiction over either Navimpex or
Uz Appeflasts argee that the attempted
service of process via the Romanian Com-
mereial Counselor's Office was invalid.
Appellants further argue that service by
mail was invalid because Navimpex had
been dissoived by a decres of the Romanian
Government, and therefore, “was oo longer
s juridieal entity.” According to appel
lants, the attampted serviee of process on
the “previously dissolved” Navimpex could
not be deemed proper service upon Ur

United St

il
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We disagree. While it is true that Na-
-vimpex was dissolved by official decree, it
is aiso true that by that same -decree Na-
vimpex's azsets and fabilities, inclnding the
arbitration award herem, were taken over
by Uz. Furthermore, the law in this coun-
oy i clear that where one company trans-
fers gl its assets to another company, the
latter is responsible for the debts and labil-
ities of the transferor if, inier alia, the
transferes expressly or impliadly agrees o
aasume such debts or the purchasing eorpo-
ration is merely a continuation of the trans-
feror. Ser Lumbard v Maglic, Inc, 621
FS8gpp. 1520, 1584-35 (S.D.N.Y.1885;
Schumecher v. Richard Shear Co., Inc.,
59 N.Y.2d 289, 245 451 NE2d 195, 148,
464 NY5.2d 437, 440 (1983); see also 15
William M. Fletcher, Fleicher Cpelopedia
af the Law of Privaie ' Corporations
4§ TLZ2, st 231 (Stephen M. Flanagan et al
eds,, perm. ed. 1860)

We therefore conclude that Sestruns.
port's service of process upon sppellanta
compled with the requirementss of
§ 1608(bIWEB). Our inguiry does not énd
there, though. Indeed, “the [FS1A] cansict
creais Jurisdiction where the Con-

sentation by the moving party.

BIE " 394

Taylor v Phalan, 912 F.2d 425, 451 ke
Cir.1980) (per curiam) (ctaton omitted)
cert dended, — U8 —, 111 S.Ct 786,

112 L.LE4d2d 849 (1991).

[8] Bearing this standard in mind, iwe
agres with the distriet court's conclusion
that Navimpex had sufficient “minimum
contacts” with the United States o satisfy
due process requirementsm. See Iu pe
Grand Jury Subpoems Directed to Mare
Rich & Co., 707 F.2d 663, 867 (2d Cir.1384)
The district coart relied opon the afficavit
of William Perry, the Presidentof the In-
terpational Union of I6doateial Servies,
Transport and Health Employess, District
B, a monparty to this sult, in which it was
stated that on several occasions Perry had
been asked, through the Romanisn Com-
mercial Codnsélar's Office, to sobicit busi
ness on behalf of Navimpesx/Uzinexportio-
port. Perry's affidavit described the Office
af the Beonomse Counselor as a commaresm!
office, “whose main purpose was to sell

Navimpex/Usinexportimport.  Aesording-
ly, the district court determined that Na-
vimpex had “daliberatslv—and ‘not occe
sionally or casoally, but with & farr mes-
sure of permanence or [sic] continuity,
Beacon Enterprises, Inc. v Mensies, TL5
F.2d 787, 762 (2d Cir.1983)—promoted ship
sales through its governmental office in
Manhatian, of the very type involved in the
present caae(]"  Sesfronsport Wikimp
Trader, 798 F.Supp. st 448, Navimpex has
alleged no facts that dispute this comchi
sion. Asccoedingly, we conclude that the
district court did not err in determining
that it had persomal jurisdiction over N
vimpex and Us.

III Statuts of Limitotions

[8] Navimpex econtends that Sescrans
port’s clsim seeking an order confirming
the LC.C. arbitration award is time-barred
under 9 USC. § 207

Section 207 provides:

Within thret years after an arbitral
award falling under the Convention i
made, any party to the arbitration ma¥

United States
Page 9 of;
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SEETRANSPORT WIKING TRADER v. NAVIMPEX CENTRALA 581
Chim na 999 Fid 5T O Sy, 19885

apply to any court having jurisdiction
gnder this chapter for an order confirm-
ing the award as against any other party
to the arbicratdon. The court shall con-
firm the award unleas it finds one of the
grounds for refusal or deferral of recog-
pition or enforeement of the sward spec-

wadld have been put to the task of filing
suit in the United States distriet counrt to
enforca the arbitral award, even thoogh an
sppeal was pending in the Court of Appeals
of Paris that eonld have vasated the awnrd,

118" 3564

recognition or enforcement of the award.
In that vein, Articls V] of the Convention
- Btates:

If an application for the setdng aside
or suspension of the award has been
made to a competent authority referred
to in ardele V{lWe), the authority before
which the award is sought to be relied
upon may, if if conmders i proper, ad-
journ the decin.
of the cward and may alac, on/the appli-
cation of the party claiming enforcement
of the award, ordér Hheother party to
give suitable securily,

IV. Enjoreeability of the Decision of the
Court of Appeals of Poris
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ectered aguinst it and that the appeal was
dismissed. Accordingly, Seetransport con-
tends that the obvious effect is thar the
Arhitration award is enforesable o Franes,

" In the district court, in support of its
argument to enforce the decision of the
Court of Appeals of Paris, Seetranspert
submitted the affidavit of Michel Walfer,
French counsel, which stated:

Under French law, a party t an arbitra-
tion ean obtain recognition and enfores
mant of an award in ooe of two ways.
First, is to commence an affirmative pro-
ceeding and request recognition from the
Court having jurisdiction. The Second
(which is specifically relevant hers), i
under Article 1490 of Title IV and Article
1507 of the French Code of Civil proce-
dure. Under these provisions of the
code],] the decision of the Court of Ap-
peals rejecting the action to set asidé the
award automatically gives the award ree
oguition and enforeeability, or, in Frengh
“exequatur”. An award having obtained
“exequatur” is, without any doubd, under
French law, a judgment
In response to Seetranspore's-assertons,
Navimpex claimed that the Court of Ap-
peals of Paris could only have affirmed,
reversed or modified the arbitral award
and that only the Jower eourt, The Tribunal
of Grand Instafices, csould grant “exzequa-
rur' of arbitrabawasds and order judgment
execgtion. Ia support of its position. Na-
vimpex_Submitted the affidavit of Dom-
inque Bemard-Rabourdin, French counsel,
whith stated:
11" ... the recognition and foree of an
arbitration award is subject to an order
of “exequatar” [enforeament] by which a
judge crders the eaforcement of the arsi-
tration award

23

. [Thhe arbitration sward rendered in
ﬂumthrunﬂuﬂnrmhhltpﬂnt
in Franes,

1 We note the apparent discrepancy between the
pssertion that only the “Tribunal of

Grand Imuances™ can cxeguaiur, gned the
ﬂﬂﬂhﬂmuh|ﬂ¢tg:;a#‘ﬂﬁﬂmniﬁ

21@"324a

la fact, in order to have the sward
enforesd,  wouid have been necessary
for the sxequatur to be requested in
aocordanes with the provisions of Articls
1477 of the New-Code of Civil Procedare
which provides that “The arbitracion
sward & subject to compulsory enfores
ment only by virme of » decision af
exequatur coming from the Courtof Ex.
tanded Original Jurisdiction withis \the
dintrict in which the award wus rendered.
The exequatur shall be ordersd by the
enforeement judge of the court.

Ascording to the Bémard-Rabourdin affi
davit, the Court of Extended Origina! Juris
diction ? s angirely distinet from the Coart
of Appeals &f Puris, and. therefore, cxeque-
tur could not be obtained by virtus of the
ruling-of \thé Court of Appeais of Paris

Af noted in Part I, subject matter juris-
diction existed in the distriet court pursw-
ant to § 1830(a) of the FSLA becauss an
exception to sovereign mmmuonity was found
under § 1605(a)1). Navimpex, a Romanias
mﬁwmmw?
wiived its soversign immunity becguse it
was & signatory to the Copvention and had
proceeded to arbitration in the LC.C. Ak
though the elaim for enforcement of the
arbiral award has besn dismissed as Sme
barred, we nomethaless conelude that sube
joct matter jurisdiction exists under
§ 1380(a), with respect to the alternative
cause of action seeking enforcement of the
decision of the Court of Appeals of Paris
We nota that uniike the recognition of arbr-
u1]..‘Hh1-hkhilmﬂm"“d‘nrﬂﬁﬂﬂ
law, the recognition of foreign judgments
is governed by state law. See Rastatement
(Third) of the Foreign Relations Law of the
Unitad States § 481 eme a (1987). Though
governed by state law as 1o most substan
tive aspects, the cause of action to enforce
the foreign judgment is within the seope o
Navimpex's implicit waiver of soversigs
immunity, and this cause of action a0
davit, submissed by the appeilants, that it is 1
“Court of Extended Original Jurisdiction™ tha
CAn ETRAT SXEfuaiuT.

United State
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under federsl law. Ses Verlinden,
1 US. at 491-97, 108 S.Ct at 1970-73.
The cause of sction is within the seope of
the waiver because the canse of action is 30

commanced prior to December 1, 1990, sea
Pub.L. No. 101-850, tic. III, § Safda), 104
su._slm.ﬁlu,lhepnnrﬁiu-ﬂhm
ognized the appropristeress of adjudicating
state law claims closely relstad to federal
claims. [n this ease jriivghe FSIA itself,
ruharthlnp!udﬂt}um[urim
that provides jurisdietion over the state law
claim to enforeé the“Parla Court's judg-
ment

[11, 12}, Under tha law of the State of

New York, s foreign judgment is snforce-
:hh-it‘kil"ﬂmi.mwdmudnﬂnn

sppeal” N.Y.CwPrael & R § 5802
(MeKinney 1978). Herein, based upon the
record before us, it is unclear whether the
decision of the Court of Appeals of Parig,
as it presently stands, is enforeeable in
France. Both parties have pressnted eom.
tradictory affidavits of Fresch counsel,
which have confused, rather than clarified
addressed the ssue. Accordingly, we re-
mand the matter to the district court to
allow the parties an epportunity to supple
ment the record on this ssue. Cf Polar
oid Prod, 'me v Lybrond Ross Broz &
Monigomery, 534 F.2d 1012, 1018 (2d Chr.
1976) (“[E]ven though an appellate court
may affirm a judgment of 3 lower court
upon & theory not considered below, we
prefer.] ... where such a theary has been
briefed and argued only cursorfly In this
Court, to remand for the district eourt to
consider the issue in the first insmnes.™).

US. v. RODRIGUEZ 583

Chis w899 P2 S50 (Ined Cir. 19900

CONCLUSION

[n sum, we reverse the fudgment grane-
ing Seetransport's moton for summary
Judgment and remand with irstroctions to
dismiss, a8 time-barred, Seetransport’s
cagse of action for enforcement of the
LC.C. arbicral pward /With respect to the
remaining cacse‘of action, on remand, tha
district cogrt sbould allow the parties an
opportunity. to' supplement the record on
the seue of whather the decsisn of the
Cougt'of Appeais of Paris is enforesabls in
Frange and thus should be enforced by the
fiatrs

UNITED STATES of America, Appeliee,

L

Juan RODRICUET, Defendant-
Appellant,

Zenon D. Rodriguesz, Defendant.
No. 881, Docket 91-1418.

United States Court of Appeals,
Second Clreoie

Sobmitted Feb. 1, 1993,
Decided March 22, 1898.

Defandant pled guilty to. masufastus
ing countarfeit United Btates curveney and
was sentenced to 48 months in peisen by
the United States District Court for the
Eastern District of New York, Israel Leo
Giasser, J. Defendsny appealed. The
Court of Appeals, Meskill, Chief Judge,
held that: (1) countarfait currency countad
for purposes of imposing sentence for man-
wineture af sounterfeit currency need not
be of passable quality, and (2) defendant
wad not entitled to further reduction of one

which became effective after defendant
was sentenced,

Affirmed.
United States

Page 12 of 39
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JURISDICTION AND JUDGMENTS

P IV

of Laws and its 1986 Revisions address the topic in § 98, as well as
in eomments in several other sectons, and are generally conmisteny

with this Chapter.

REPORTERS" NOTES

1. Biblisgrapk

G. Delaume, Transnational Con-
tracts, Parts [X, X, and XIII
(1085=-88 rev.)

A. Van den Berg, The Mew York
Arbitratbon Convembion of 1268

Relations Law (1965 ‘did aot deal
with the topie, excSgr-ud stzte, n
§ 8, Comment a/that refusal by one
state to pive affect o judgments of
another stade besause of lack of ree-
procity does not Violate misrnation-
Bl lmwey

-, Ebem mrn § o - Remrhn
e e ———— e ————

(1981

L. Premous Rerlgtement The
previous Hestatement of Foreign

———

SUBCHAPTER A, FOREIGN JUDGMENTS: LAW
OFE/THE UNITED STATES

Recognifion and Enforcement of Forelgn Judgments

{1}, Except as provided in § 482, a final judgment of
& court of a foreign state granting or denying recovery
of @& sum of money, establishing or confirming the status
of ‘& person, or determining interests in property, is
conclusive betwesn the parties, and is entitled to recogni-
tion in courts in the United States.

(2} A judgment entitled to recognition under Sub-
section (1) may be enforeed by any party or its succes-
SOTE Or ESSigns agminst any other party, iis successors or
psgigne, in sccordance with the procedure for enforce-
ment of judgments applicable where enforcement |a
sought.

Comment:s

a. Recogmition and enforcement of judgments ax State (xwn
law- PRince Erie v. Tompkins, 304 U.S. 64, 58 S5.Ct 817, 82 LEd
1188 (1938), it has been accepted that in the absence of & federal
statute or treaty or some other basis for federal jurisdietion, sueh
as admiralty, recognition and enforcement of foreign countTy jodg-
ments is 4 matter of State law, and an action to enforce a foreign

394

§ 481.

United State
Page 13-ofsg




Ch 8 FOREIGN JUDGMENTS § 481

country judgment i3 not an action ariging under the laws of the
United States. Thus, State courts, and federal courts applying
State law, recdgnize and enf foreign country judgments with-
out reference to federal rules. | Ordinarily, & decision of a State
court granting or denying recighition to o foreign judgment is not
subject to review by the United States Supreme Court unlese the
desision raises questions under the United States Constitution, for
example, intrusion into the foreign affairs of the United States;see
§ 1, Reporters’ Note 5, or denial of due process of law,

b Recogmition ond enforcement distinguished.  “The. jodg-
ment of a foreign state may not be enforced unless it'is enttled to
recognition. Whether a foreign judgment should be recognized
may be in issue, however, not only in enforcement (gee § 482), but
in other contexts, for example where the defendafit pecks to rely on
& prior adjudication of & controversy (res fudicata’}, or where either
gide in a litigation seeks to rely on prior determination of an issue
of fact or law. A proceeding to_enforce a foreign judgment
normally takes the form of an action by the judgment ereditor to
collect a sum due from the judgmeént debtor under a judgment
rendered in another state. Ses Comment g Recognition of a
foreign judgment may also be at-issue in proceedings before bodies
other than courts, for example in administrative proceedings.

Judgments granfing\mjunctions, declaring rights or determin-
ing status, and judgments arising from attachments of property,
are not generally-eptitled to enforcement, but may be entitled to
recognition utder this and the following sections.

e Effectf foreign judgment A foreign judgment is gener
ally enttled to recognition by courts in the United States to the
samerextent as a judgment of a court of one State in the courts of
aupther, State. As in the case of a sister-3tate judgment, a judg-
ment & o foreign country ordinarily has no greater effect in the
United States than in the country where the judgment was ren-
dered. See Restatement, Second, Judgments 5§ 13-20: Hestate
ment, Second, Conflict of Laws § 38, Comment £ 1988 Revisions,
Comment y. However, no rule prevents a court in the United
States from giving greater preclusive effect to a judgment of a
foreign state than would be given in the courts of that state. For
instance, if an action growing out of an airfine disaster & brought
in foreign state A, and in that acton the airline has been deter
mined to have been negligent, & plaintiff in an action in the United
Btates might be able to rely on that determination, even if the law
of state 4 would require full identity of parties before giving
preciusive effect to the determination in the first action. See
Reporters' Note 3.

85

United States !
Page 14 of 39 i




FRANCE

If the arbitral tribunal was irregulary composed or the sole erbirrator rregularky

.]_;'-,:}u;rtled;
3. If the arbstrator decided in & manner incompatible with the mission coffesfied
upon him:;
4, Whenever due process (le principe de la comiradiction) has not been teypested;
5. In all cases of nulliey defined in Article 1480,
6. If the arbitrator has violated public policy (erdre pubiic) i
L]
Arsicle [885 T
Whenever a court seiped of 4 moteon 10 W= asde doesg8 the award asade. i |

decades on the ments of the case wathin the lommts of the arfnratoc™s mowsmon, onbess
the parties ane .:.pnd to the conirary.

| e

Arricle 485

Appepls and motons to set asde shall be ‘Errru-ph1 before the Cowrt of Appeal
within whose distnict the arbetral award was rendered

These means of recourse may be brodghtimfmedately following the rendenng of
the award. but are barred if they have nif been made waithon one month !'-::-ili:wnn;
official notfication of the pwand and Y erfguanr (sipaification de (@ sertence revne
de epsmuaiur)

Execution of the arbitral @sard ® suspended for the period during which these
means of recoarse may be, Sxercged. Exercise of such mecourse has a suspemsive
effect as wiell

Article 1457

Appeal and gotions to st aside are o be fled, examined. and decided in
accordance with tife niles applicable o Beigation before the Coun of Appeal,

The chardcterfzaton piven by the partes to the means of recourse af th=e tme
when the\deglagation of appeal 5 made. may be modified or clanfied up o the |
mometihe Court of Appeal i seizeg of the matter 1

Ariime R

Aharder graniing excguardr may not be appealed a4 any manner

Mevertheless, on oppeal of e dward of 4 mouoo © st aGde the award
Sicompasies (a0 june, within the mis of the terms of the action of whach the Conirt
of Appeal has been sezed, appeal agunst the decyison of a judge who has granted
ersguaur of declined jamdietion in connechon with exegmatir

Araicle [459

An order refusing erequnur may be appealed within one month of i notificaton
In this case, the Coant of Appeal shall, at the request of a party, consider sach
ArEUImEnts a3 could have besn made agaunst the arbitral award. whether on appeal or
m support of 4 motion 1o set aside

= Articke80--
5 L #fejection of an appeal or o motion to set pside confers ereguanur on the arbitral
gward, or on such of is dispositions as are not cemsared by the Court of Appeal. t
Article [49]

A motion o revise the arbitral award may be broaght i the ame cased and under
ihe same coOndiBOons &S hose thatl apply 10 court udgments

Such a motwon 15 1o be brooght before the Court of .-1.,|;||;|-|:.1,| which would have had
jumsdiction with respect to the other means of recourse apminst the pward

France: Annex | = & S I R e————

United States
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Article 1506
Enforcement of the arbitral awsrd is u%

skl 0T

FEANCE

pended durmg the time limit for exercising
the means of recourse defined in Articles 1501, 1502 and 1504, The pendency of such
an action brought within the time limit also has a suspensive effecs.

'Etl'.—T'I'h: prOVESIORS of Title IV af the PTESEAT B.unil writh the EXCEPLon of those af the . et 2 -.-;-_—-.

first paragraph of Article 1487 and of Article 1490, are mot applicable 1o the means

of recourse =

batl. Hasdtoos an Camm &b

%
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UNITED STATES COURT OF APPEALS b
FOR THE SECOND CIRCUIT M5 F

No. 372—August Term 1992
(Argued: October 23, 1992 DecidgdsMarch 16, 1993)
Docket No. 92-7580.

SEETRANSPORT WWMER SCHIFFARHTSGESELL-
SCHAFT MBH & CO\ KOMMANDITGESELLSCHAFT,

Plaintiff-Appellee,
_'v —

NAVIMPEX CENTRALA NAVALA and
UZINEXPORTIMPORT,

Defendants-Appellanis.

Before:

OAKES, NEWMAN and PIERCE,
Circuir Judges.

Appeal from a judgment of the United States District
Court for the Southern District of New York, Vincent L.
Broderick, Judge, which granted plaintiff-appellee’s

2023 United States
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cross-motion for summary judgment and denied defen-
dants-appellants’ motion for summary judgment. Held:
1) the district court had subject matter jurisdiction pursuant
to the Foreign Sovereign Immunities Act; 2) the district
court had personal jurisdiction over Navimpex and Uzin-
exportimport; 3) Seetransport’s claim seeking enforcement
of the arbirral award was time-barred; 4) the case is
remanded for the purpose of determining whether the degi-
sion of the Court of Appeals of Paris is enforceabl®n
France and thus should be enforced by the districy 8qurt.

Reversed and remandead.

L. KEVIN SHERIDAN, BESth,\Smithtown, N.Y.
(Radu Herescu, Néw¥ork, N.Y., of coun-
sel), for Defendants-Appellan:s.

WILLIAM J. BR&DPY, III, Esq., New York,
N.Y. (Jobn G. Poles, Christopher J. Papa-
johngPeles, Tubelin, Patekis & Stratakis,
I_‘lgl‘\ti'""i’::rrk. N.Y., of counsel), for Plain-
wff-Appellee.

PIERCE) Circuir Judge:

\ﬁhfaudants Navimpex Cenrrala Navala ("Navimpex™)
and Uzinexportimport (“Uz™) appeal from a judgment
entered in the United States District Court for the South-
ern District of New York, Vincent L. Broderick, Judge,
which granted, inter alia, plaintiff Seerransport Wiking
Trader Schiffarhtsgesellschaft MBH & Co., Komman-
ditgesellschaft’s (“Seetransport™) cross-motion for sum-
mary judgment and denied the defendants’ motion for

2024
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summary judgment. Seerransport Wiking Trader v, Nav-
impex Centrala, 793 F. Supp. 444 (S.D.N.Y. 1992). For
the reasons set forth below, we reverse the judgment of
the district court insofar as it granted the plaintiff’s cress-
motion for summary judgment and denied the defendanss’
motion for summary judgment. We remand the.caée with
instructions to grant the defendants’ motion for sammary
judgment as to the cause of action in which-plamuff sesks
to enforce the arbitral award, on thd gyound that the
enforcement of such award is time-baiTed. We further
remand the case for the purpoge\of“determining, with
respect to the remaining cause 6f detion, whether the deci-
sion of the Court of Appeals of Paris is enforceable in
France and thus should be snforced by the district court.

BACKGROUND

Seetranspoflis.2 corporation organized under the laws
of the Federal\Republic of Germany and engaged in mar-
itime cpmmeérce as a shipowner and operator. Navimpex
was _d\mwgding company organized under the laws of the
Sg€jalist Republic of Romania and was engaged in the
busidess of shipbuilding.

On or about January 26, 1980, Seetransport and Nav-
impex entered into a Contract of Sale for the building and
sale by Navimpex to Seetransport of four bulk carriers.
According to the complaint, the carriers were to be deliv-
ered over a two year period from November or December
of 1980 to February or March of 1982. Several disputes
arose between the parties and the contract was never per-
formed. Pursuant to Article XIII of the Contract of Sale,
the parties submitted their disputes to arbitration before
the Court of Arbitration of the International Chamber of
Commerce in Paris, France (the “[.C.C."). In accordance

2025 .
United States
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with the Contract of Sale, French “material” law governed
the interpretation of the contract. The arbitrators, after
holding hearings, issued their interim and final awards, on
November 2, 1982, and March 26, 1984, respecrively.
Pursuant to the final award, Navimpex was directed to
pay Seerransport six million deutsche marks, plus inter-
est, at the rate of eight percent per vear, from January 1)
1981 until the date of effective payment. Navimpexwas

<=E3e

further directed to pay Seewransport 72,000 U.S. dollats‘as

reimbursement for Navimpex's unpaid share uE,&iEﬁﬁEt of
the arbitration.

Dissatisfied with the decision of the gebirators, Nav-
impex appealed to the Court of Appe@s‘ﬂ‘gfv Paris “for the
annulment of the arbitration aw&rd”” The Court of
Appeals issued its decision on March 4, 1986, dismissing
Navimpex's appeal.

On March 28, 1988 /Seétransport commenced this
action in the United Sates\District Court for the Southern
Disrtrict of New YIH.'E., ‘naming Navimpex as the sole
defendant. In its. Somplaint, Seetransport asserted two
causes of ac{ﬁﬁhﬁ-uﬂn: cause of action alleged that See-
ransport was epfitled to have the decision of the Court of
Appeal u?fffa’i'is converted into a United States judgment.
A secogdicause of action sought, pursuant to the provi-
5i of 9 U.S.C. §§ 201-208 (1988) entitled the “Con-

ion on the Recognition and Enforcement of Foreign

$hiu'al Awards,” enforcement of the foreign arbitral

award issued by the [.C.C. Sestransport demanded judg-
ment in the amount of $6,250,000.00, with interest.

Seetransport attempted to serve Navimpex both by
delivering a copy of the Summons and Complaint, along
with 2 Romanian translation thereof, to the Romanian
Commercial Counselor's Office in New York, as an agent

[ ]
| |
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of Navimpex, and also by having the Clerk of the Court
for the Southern District of New York mail a copy of the
Summons and Complaint to Navimpex at its last known
address. Thereafter, the Clerk received a postal receipt
indicating that the Summons and Complaint had been
received. However, unknown to Seetransport, at@:-arnm:
of service of process, Navimpex had been dl!@uhcd bva
decree of the State Council of the 5-:::1:15.115; R:pubh: of
Romania. That same decree transferred Waﬂmptt 5 per-
sonnel to a newly formed company, ¥z

Navimpex answered the complaut and asserted a num-
ber of affirmative defenses: thnrﬂaftﬂr Navimpex moved
for summary judgment on_ thé bsis of several of its affir-
mative defenses, namelwy the district court lacked in per-
sonam jurisdiction; fervite of process was insufficient
the action for r:cnﬁrﬁﬁdn and enforcement of the foreign
arbitration awagi-was time-barred by the applicable
statute of hrmﬂn“ons and an indispensable party to the
action, UZ, had not been joined and was not within the
jurisdictian of the district court. In support of its summary
]ﬂdElﬁﬁt motion, Navimpex submitted an affidavit from
tkt p:‘rsun who had been the general manager of Navim-
p?m:’fmm 1984 until the end of June 1987, at which time
he became the deputy general manager of Uz. According
to this affidavit, Navimpex had been dissolved in late
June 1987 by a decree of the State Council of the Social-
ist Republic of Romania. By that same decree, all of Nav-
impex's assets and liabilities were taken over by Uz.

In turn, Seetransport moved for an order pursuant to
Rule 19 of the Federal Rules of Civil Procedure to join Uz
as a party defendant and cross-moved for summary judg-
ment against both defendants. In its summary judgment
motion, Seetransport asserted that the district court should
recognize the judgment of the Court of Appeals of Paris,
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or alternatively, recognize the arbitral award issued by the
LC.C.

The dismrict court first examined whether it had subject
matter jurisdiction over the action, which, as it recog-
nized, implicated the Foreign Sovereign Immunites Act
(“FS1A™), codified at 28 U.S.C. §§ 1330, 1332(a)(2)-(4),
1391(f), 1441(d) and 1602-1611 (1988 & Supp. II 1990).
The court determined that since Navimpex was a fmﬁp
trading company, wholly owned by the anlmi‘l 'ﬂd’\r-
ernment, it qualified as an "agency or msn-um,nﬁrﬂlty of
a foreign state and therefore, under § lﬁﬂi{}&, tould be
treated as a foreign state. The court thend@etbrmined that
Navimpex lacked soversign immunity \under the newly
enacted 28 U.5.C. § 1605(a)(6). A% the court noted,
§ 1605(a)(6) appeared to be the tp#ﬁtahi: jurisdictional
provision because it :xpr:ssléy ‘provided “that a foreign
state (or under the applicabledefinitions its instrumen-
tality), lacks immunirty mﬂﬂm action 1s brought to con-
firm an award made piursu&m 10 an agresment to arbitrate
iIf the agreement q;-ﬂyard is governed by a treary or other
international ent binding upon the United States
which calls §6p the recognition or enforcement of arbitral
awards." %@ﬁn.span Wiking Trader, 793 F. Supp. at 446.

Ho \:r as the court further observed, Section 3 of
% w 100-640, which the district court believed was

farute that added § 1605(a)(6),! provided that * ‘[t]he
\%:ndmtms made by this Act shall apply to actions com-
menced on or after the date of the enactment of this Act

1 As the parties note in their briefs, the district court erred when it
referred to Public Law 100-540 as the statute tha: added § 1605(a)(6) w
the FSIA, when in fact it was Public Law 100-669. Public Law 100-669
became effective on November 16, 1988, See Implementation of the
Inter- American Convention on International Commercial Arbimration,
Pub. L. No. 100-669, 102 Stat. 3969, 3970 (1988).
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[November 9, 1988]." " Seetransport Wiking Trader, 793
F. Supp. at 446 (quoting Admiralty Suits Against Foreign
States, Pub. L. No. 100-640, 102 Star. 3333, 3334
(1988)). Because the underlying suit was cﬂmmﬂmg_d in
March 1988, the district court felt it necessary to\address
the impact of Section 3 on the issue of subjéet Tatter
jurisdiction. Although it did express a desire/ to avoid
unfair retroactive application, the courtdésgrmined that
subject matter jurisdiction existed, essenfidily because the
action could have been discnuﬁuﬁc&‘ﬁnd recommenced
after November 9, 1983, wuhuw.‘ﬂ;lcﬁmng any statute of
limitations prnhl:ma The mm-r stated that Navimpex's
failure to raise the questignvof the effective date of
§ 16035(a)(6) supporteddtsiconclusion that Seetransport’s
failure to refile the (:ufnplmnl on November 10, 1988—
when this could hav: teadily been done without incurring
any statute of i;;lm;auans problem—was not a fatal tech-
nical jurisdiCienal error.

The dowury then addressed the statute of limitations
issu_;: \After examining French law, the court determined
thawibe arbitral award became final on March 4, 1986, the

Jdig on which the Court of Appeals of Paris dismissed
Navimpex's appeal. Thus, since 9 U.5.C. § 207 permits an
action seeking to confirm an arbitral award to be brought
within * ‘three vears after an arbitral award falling under
the Convention is made . . . [,]" " the court concluded
that the statute of limitations did not bar this suir, which
had been commenced on March 28, 1988. Seerransporr
Wiking Trader, 793 F. Supp. at 447-48 (guoting 9 U.S.C.
§ 207).

Turning to the issue of personal jurisdicton and service
of process, the district court noted thar 28 U.S.C.
§ 1330(b) granted federal courts jurisdiction over a for-
eign state so long as service is made in accordance with
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the procedures set forth in 28 U.S.C. § 1608, combined
with actual notice, all of which, it determined, were sat-
isfied by Seetransport. Moreover, the court determined
that Navimpex had “deliberately” promoted ship sales
through its governmental office in Manhattan, and con-
cluded that these acts provided “sufficient contacts with
the United States . . . to satisfy due process.” Seerrang-
port Wiking Trader, 793 F. Supp. at 448,

Finally, the district court determined that Uzewad-Nav-
impex’s successor in interest and a state-owngd\foreign
trading company, and could not avoid its gbligations sim-
ply “by changing its name.” Seerranspor; Wiking Trader,
793 F. Supp. at 448. The court thg;ﬂﬁﬁr granted See-
transport’s motions for the additiémof Uz as a defendant
and for summary judgment on fhe tduse of action seeking
recognition and enforcement 0fthe arbitral award pur-
suant to 9 U.S.C. §§ 201<208) and denied the defendants’
motion for summary ﬁjﬁj‘mcnt. This appeal followed.

DISCUSSION

On appﬂl ‘Wavimpex and Uz argue that the district
court’s grant of summary judgment in favor of Seetrans-
port, &h’wﬁd be reversed on a number of grounds. Specif-
Igﬂi‘!& they contend that the district court lacked both
:ﬁ‘hﬁj‘t:t matter and personal jurisdiction over either defen-
*dant and that the enforcement of the foreign arbitral
award is time-barred under 9 U.S.C. § 207. Further, appel-
lants argue that the decision of the Court of Appeals of
Paris is not enforceable as a foreign judgment—an issue
that was presented to the district court, but was not
addressed by the court.
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I. Subject Marter Jurisdiction
Section 1330(a) of the FSIA provides:

The district courts shall have original jurisdiction
without regard to amount in controversy of any aon-
jury civil action against a foreign state as ;iejfn-:ﬂ in
section 1603(a) of this title as to any claim for relief
in personam with respect to which the foreign state is
not entitled to immunity either und8gsecrions 16035-
1607 of this title or under any @pplicable interna-
tional agreement.

Under § 1603(a) a “foreign state® ifcludes a political sub-
division of a foreign state of @gdgency or instrumentality
of a foreign state. Subséerion (b) of § 1603 defines “an
agency or insmumentahify of a foreign state™ as including
any entity:

(1) whichdsa separate legal person, corporate or
otherwisg-and

(3Nwhich is an organ of a foreign state or political
sibdivision thereof, or a majority of whose shares or
.ather ownership interest is owned by a foreign state
or political subdivision thereof, . .

NIt seems clear that Navimpex, as a wholly-owned state
foreign rading company organized under the laws of the
Socialist Republic of Romania, qualifies as an agency or
instrumentality of a foreign state under § 1603. Accord-
ingly, as the district court correctly determined, the FSIA
applies and Navimpex enjoys sovereign immunity unless
its conduct falls within one of the statutory exceptions to
sovereign immunity.

Seemansport argues, and Navimpex vigorously disputes,

that the district court had two independent bases for sub-
ject matter jurisdicion—28 U.S.C. § 1605(a)(6), which

2031

United States
Page 25 of 39



provides for jurisdiction for the enforcement of a foreign
arbitration award against a foreign state, and 28 U.5.C.
§ 1605(a)(1), which provides for jurisdiction over a for-
eign state where the foreign state has waived its immunity
from suit either explicitly or implicitly. Since, as we dis-
cuss below, Navimpex implicitly waived any sovereign
immunity defense, thereby conferring upon the distrigt

court subject matter jurisdiction over this action, pursuané:

to § 1605(a)(1), we need not address the district judgs™s
ruling regarding retroactive application of § 1685(1)(6).

Section 1605(a)(1) provides that a foreigh state shall
not be immune from the jurisdiction of tha(ceurts of the
United States or of the States in any caseV“in which the
foreign state has waived its immunityeither explicitly or
by implication. . . ." Seetransporturees us to find that
by agreesing to arbitrate pursuantyo'the rules of the I.C.C.
in Paris, subject to Freneh\aWw, Navimpex implicitly
waived its sovereign impsurity. Seetransport points to the
legislative history of {\1605(a}(1), which states, “with
respect to implicit ‘waivers, the courts have found such
waivers in cases'where a foreign state has agreed to arbi-
tration in angtifer country or where a foreign state has
agreed that W& law of a particular country should govern
a contrate.l H.R. Rep. No. 1487, 94th Cong., 2d Sess. 18,
reprifced in 1976 U.S5.C.C.A.N. 6604, 6617. Navimpex
respands that to construe and apply § 1605(a)(1)'s waiver
~exteption in this open-ended, essentially limitless fashion,
would ignore Congress’s due process concerns in enact-
ing the FSIA, and would produce an absurd result at vari-
ance with any fair understanding of the term “waiver.”

Navimpex’'s concerns are not without some merit. “Fed-
eral courts have been virtually unanimous in holding that
the implied waiver provision of Section 1605(a)(1) must
be construed narrowly.” Shapiro v. Republic of Bolivia,
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930 F.2d 1013, 1017 (2d Cir. 1991) (citations omitted).
Indeed, courts within this Circuit have noted that if the
language of the legislative history was applied literally, a
foreign government would be subject to the United
States's jurisdiction simply because it agreed to haye the
contract governed by another country’s laws, magted to
arbitrate in a country other than itself, even thopgh the
agreement made no reference to the United States. Such
an interpretation of § 1605(a)(1)’s “ifhphicit waiver”
exception would vastly increase thg jurtsdiction of the
federal courts over marters involwin® sensitive foreign
relations. See, e.g., Maritime Ventures Int'l, Inc. v.
Caribbean Trading & FidelityLed., 689 F. Supp. 1340,
1351 (S.D.N.Y. 1988); Verkinden B.V. v. Ceniral Bank of
Nigeria, 488 F. Supp. 1283, 1302 (S.D.N.Y. 1980) (Wein-
feld, I.), aff'd on mﬁﬂr ¢rounds, 647 F.2d 320 (24 Cir.
1981), rev'd, 46] [U.S7480 (1983). Consequently, courts
within this Cir€liithave concluded that sovereign immu-
nity is not aiwed in the courts of this country simply
because.a'sovéreign entered into a contract that named a
third equntry for arbitration or designated the laws of a
third nation to govern the interpretation of the contract.
Sugyé.p., Maritime Ventures Int'l, Inc., 689 F. Supp. at
W351; Verlinden, 488 F. Supp. at 1300-02.

Verlinden involved a claim brought by a Dutch corpo-
ration, Verlinden, against the Central Bank of Nigeria, an
instrumentality of Nigeria, in which Verlinden claimed
that the Cenmral Bank of Nigeria had implicitly waived its
sovereign immunity under the FSIA simply because the
contract between the parties had a provision directing the
parties to arbitrate before the I.C.C. in Paris and to have
the contract governed by the laws of the Netherlands. In
dismissing Verlinden's complaint, Judge Weinfeld
rejected this assertion.
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that the nations that are parties to these agreements

anticipated when signing them that American courts

would be the means by which the documents’ pro-

visions would be enforced. To the contrary, . . . the

countries that agreed to the United Nations Charter

and the Helsinki Accords retained considerable dis-

cretion in implementing the provisions on which_

Frolova's suit [was] based[.] '

Id. at 378. The nebulous character of these ag;g&mﬁﬁ'ts, -
coupled with the reluctance of courts (d\construe

§ 1605(a)(1) broadly, see Frolova, 761 F2dat 377 &

n.10, led the Seventh Circuit to mnciuﬁ_ﬂ}ﬂt sovereign

immunity had not been waived. :

,,,,,,

from the case at hand. As werhdve stated, Seetransport
seeks recognition and enfortement of the 1.C.C. arbitral
award pursuant to the Cﬁﬂv&ﬁnn which expressly per-
mits recognition and ;ni;&;c:m:m actions in Contracting
States. Thus, when “[aﬁn‘npcx entered into a contract with
Seetransport thag had'a provision that any disputes would
be 5uhm1ncd¢*m~ar51trannn and then pn:rur.:lpat:d in an
arhin'&n::-n \tf'-w‘hmh an award was issued against it, log-
ically, as ﬁq ‘instrumentality or agency of the Romanian
Gﬂvq&mnt—a signatory to the Convention—it had to
W‘hmmPMcd the involvement of the courts of any of
\ﬂ.“.cntrar:nng States in an action to enforce the award.

%%v:urdingly. we conclude that under § 1605(a)(1), Nav-
impex implicitly waived any soversign immunity defense
and, therefore, the district court had subject matter juris-
diction.
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IlI. Personal Jurisdiction

As noted above, 28 U.5.C. § 1330(a) grants the district
courts subject matter jurisdiction, without regard to
amount in controversy, in any nonjury civil action @mt
a foreign state provided that the foreign state 1
tled to immunity under, inter alia, 28 U.S.2~3§ 1605-
1607.

Subsection (b) of 28 U.S.C. § 1330 prpvides:

Personal jurisdiction over a fm:‘}gn state shall exist
as to every claim for relief bwver which the district
courts have Junsdwuunﬁndtr subsection (a) where
service has been made) u‘ltﬁﬂ:r section 1608 of this
atle.

Therefore, the FSLA mki:s the statutory aspect of per-
sonal jurisdiction Simple: subject matter jurisdiction plus
service of p &s 15 equals personal jurisdiction.” Texas
Trading & AMilling Corp. v. Federal Republic of Nigeria,
647 F.2d, 300, 308 (2d Cir. 1981), cerr. denied, 454 U.S.
1148 N?‘S“’} Part I above provided the first variable of
ﬂyﬁ&f‘?ﬁna] jurisdiction equation—subject matter juris-

r,wn We now turn to the issue of whether the second

1able in the equation, service of process, was properly
:ff':crua[:d

Section 1608(b) provides as follows:

Service in the courts of the United States and the
States shall be made upon an agency or instrumen-
tality of a foreign state:

(2) if no special arrangement exists, by delivery of
a copy of the summons and complaint either to an
officer, a managing or general agent, or to any other

2037
United States
Page 29 of 39



agent authorized by appointment or by law to receive
service of process in the United States; or in accor-
dance with an applicable international convention on
service of judicial documents; or

(3) if service cannot be made under paragraph( ]

. (2), and if reasonably calculated to give actuaj;-
notice, by delivery of a copy of the summons and"

complaint, together with a ranslation of each inithe
official language of the foreign state—

L] - L] L]

(B) by any form of mail requiring € signed receipt,
to be addressed and dispatched by (¢ clerk of the
court to the agency or instrumensality to be served,

In this case, service of process upon Navimpex was
undertaken pursuant 10§ ¥b08(b)(2) and § 1608(b)(3)(B).
Seetransport dehvernd.;,tnpy of the Summons and Com-
plaint, together wifli'a Romanian translarion thereof, 1o
the Romanian Cammercial Counselor’s Office in New

York, pursuahy’te § 1608(b)(2). In addition, the Clerk of

the Cuuﬂﬁﬁéﬂ a copy of the Summons and Complaint
m Navimgpex at its last known address, pursuant to

'3&}{3}(3 The Clerk received a postal receipt indi-
%g that the Summons and Complaint had been

ekcived.

Nonetheless, appellants argue that the district court
never acquired personal jurisdiction over either Navimpex
or Uz. Appellants argue that the attempted service of pro-
cess via the Romanian Commercial Counselor’s Office
was invalid. Appellants further argue that service by mail
was invalid because Navimpex had been dissolved by a
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decree of the Romanian Government, and therefore, “was
no longer a juridical entity.” According to appellants, the
attempted service of process on the “previously dis-
solved™ Navimpex could not be deemed proper r@ln:

upon Uz.
We disagree. While it is true that Naﬁmmhans dis-
solved by official decree, it is also true the at same

decree Navimpex’s assets and liabilifids; Including the
arbiration award herein, were tak er by Uz. Fur-
thermore, the law in this coun ht‘:u' that where one
company transfers all its asse %ﬂnth:r company, the
latter is responsible for th s and liabilites of the
transferor if, inrer aliagf~the transferee expressly or

impliedly agrees to assim® such debts or the purchasing
corporation is mer ﬁ ontinuation of the transferor. See

We therefore conclude that Seetransport’s service of
process upon appellants complied with the requirements
of § 1608(b)(3)(B). Qur inquiry does not ead there,
though. Indeed. “the [FSIA] cannot create personal juris-
dicdon where the Constitution forbids it.” Texas Tradiag,
647 F.2d at 208. Consequently, in addition to each finding
of personal jurisdiction made pursuant to the FSIA, we
make a due process scrutiny of the court’s power to exer-
cise its authority over the defendant. /d. A district court’s
ruling on a jurisdictional question is reviewed de novo.
We are guided by the following standard:
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The plaintiff bears the burden of establishing per-
sonal jurisdiction over the defendant. Prior to trial,
however, when a motion to dismiss for lack of juris-
diction is decided on the basis of affidavits and other
written materials, the plaintiff need only make a
prima facie showing. The allegations in the com-
plaint must be taken as true to the exient they are
uncontroverted by the defendant’s affidavits. If the

parties present conflicting affidavirs, all factugh-§ig~

putes are resolved in the plaintiff’s favor, gnd _the
plaintiff's prima facie showing is sufficiept'notwith-
standing the contrary presentation by<the moving
party. ¢

Taylor v. Phelan, 912 F.2d 429, 431 (IO Cir. 1990) (per
curiam) (citation omitted), cerr. genled, 111 S. Ct. 786
(1991).

Bearing this standard in_mind, we agree with the dis-
trict court’s conclusion @iar Navimpex had sufficient
“minimum contacts” ',v(gh the United States 1o satisfy due
process requiremeqts\ See In re Grand Jury Subpoena
Direcred to Mgra;;'}gt‘kh & Co., 707 F.2d 663, 667 (2d Cir.
1983). The district court relied upon the affidavit of
William Pm;}}i: President of the International Union of
Industrial\Setvice, Transport and Health Employees, Dis-
rict Q.»R*,ﬁ%npmy to this suit, in which it was stated that
o veral occasions Perry had been asked, through the
1an Commercial Counselor’s Office, 1o solicit busi-
ss on behalf of Navimpex/Uzinexportimport. Perry’s
affidavit described the Office of the Economic Counselor
as a commercial office, whose main purpose was to sell
goods on behalf of the various state-owned enterprises
that it represented, including Navimpex/Uzinexport-
import. Accordingly, the district court determined that
Navimpex had “deliberately—and ‘not occasionally or
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casually, but with a fair measure of permanence or [sic]
continuity,” Beacon Enterprises, Inc. v. Menzies, 715 F.2d
757, 762 (2d Cir. 1983)—promoted ship sales through its
governmental office in Manhawan, of the very type
involved in the present case[.]” Seerransporr Wikifg
Trader, 793 F. Supp. at 448. Navimpex has alléged no
facts that dispute this conclusion. Accurd:nﬂ@ Wwe con-
clude that the district court did not err in d:mrn:mmn that
it had personal jurisdiction over Navimppesand Uz.

III. Stature of Limitations

Navimpex contends that Se,m&gspﬂn’s claim sesking
an order confirming the [.C.C, arbitration award is time-
barred under 9 U.S5.C. § 20%,

Section 207 providas:

Within thrée‘years after an arbirral award falling
under the/Conyvention is made, any party to the arbi-
trationsmdy apply to any court having jurisdiction
undes this chaprer for an order confirming the award
ag \ugdinst any other party to the arbitration. The
edurt shall confirm the award unless it finds one of
gie grounds for refusal or deferral of recognition or
enforcement of the award specified in the said Con-
vention.

(emphasis added).

The parnes’ dispute with respect to this provision of the
Convenrtion centers on the meaning of the word “made.”
Navimpex contends that as used in § 207 and other sec-
tions in the Convention, an application to the court for an
order of confirmation must be filed within three years
after the award was “made,” that is, originally decided by
the arbitrators. In this case, Navimpex argues, the award
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was “made” in November 1984 and therefore Seetrans-
port's action was time-barred because it was filed in
March 1988.

Seetransport, on the other hand, argues that the term
“made” really means “became final." A determination as
to when an arbitration award is “made,” Seetransport
maintains, is subject to French law, pursuant to the arbis
tration clause in the underlying contract. According-wo
Seetransport, under French law, the award did nqt(begome
final until Navimpex's appeal was dismissed o March 4,
1986 by the Court of Appeals of Paris. At aral argument,
Seetransport asserted that under Navim@exs interpreta-
tion, Seetransport would have been put'to'the task of fil-
ing suit in the United States distrigg~Sourt to enforce the
arbitral award, even though an appdal was pending in the
Court of Appeals of Paris thatycould have vacated the
award, and even though Nayimpex probably would have
moved in the district otrt for a stay of the judgment
pending the derermination of the French judicial pro-
ceedings.

Neverthelgss,\it does appear that, by the very terms of
the Convenrltifp, the course of action described by See-
:Ianqun%'prmiscly the one envisioned by the Con-

ﬁt&tcs Indeed, § 207 directs an enforcing court to

c an arbirral award, unless it finds a ground spec-

iy "in the Convention for refusing or deferring the

\R?icngmunn or enforcement of the award. In that vein,
“Article VI of the Convention states:

If an application for the setting aside or suspension
of the award has been made 1o a competent authority
referred to in article V(1)(e), the authority before
which the award is sought to be relied upon may, if it
considers it proper, adjourn the decision on the
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enforcement of the award and may also, on the appli-
cation of the party claiming enforcement of the
award, order the other party to give suitable security.

(emphasis added). Thus, were we to follow the rou -
gested by Seetransport, and hold that the statut lﬂ:

tations commences to run when an arbirral awged{kcnm:s
final according to the law that governs the gonteact that is
the subject of the arbitration pmc:edmﬁw: would be
rewriting § 207 to read: “[w]ithin l:tu'l:-:i years after an
arbirral award falling under the Cﬁnwnuun is made or
becomes final." Such a mﬂslqa. would make § 207's

deferral provision superfluqus.

Moreover, the 1ntcrprmn of § 207 suggested by
Navimpex is :nnrcl;gxﬁbnﬂs:em with the I.C.C."s arbi-
tration rules that pw that the “arbirral award shall be
final,” see Amr:!g:i;. Arbitration Rules of International
Chamber of ﬂg&nercu (1975), and “shall be deemed to
be made a;rﬂwtpﬁc: of the arbitration procesdings and on
the date §1gned by the arbitrator.” See Article 22, Arbi-
rrnt:qn‘f \Rbles of International Chamber of Commerce.
Apemgﬁhgly, we conclude thar the judgment granting See-

ort’s motion for summary judgment must be
’iﬁr:fscd and remanded with instructions to dismiss, as
‘time-barred, its cause of action sesking enforcement of
the arbitral award pursuant to the Convention.

I'V. Enforceability of the Decision of the Court of Appeals
of Paris

In connection with its other cause of action, Seetrans-
port urges this Court altermatively to recognize and
enforce the decision of the Court of Appeals of Paris. See-
transport argues that Navimpex brought an appeal to
vacate the arbirration award entered against it and that the
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appeal was dismissed. Accordingly, Seetransport contends
that the obvious effect is that the arbitration award is
enforceable in France.

In the district court, in support of its argument to

enforce the decision of the Court of Appeals of Paris, See-_

transport submitted the affidavit of Michel Wolfer, Freach
counsel, which siated:

Under French law, a party to an arbitration muﬁmn

& recognition and enforcement of an awarfli 1|:r one of
two ways. First, is to commence an %m&t.'l?# pro-
ceeding and request recognition frqtﬁ,{_h‘c Court hav-
ing jurisdiction. The Second (whigh'is specifically
relevant here), is under Article<4380 of Title IV and
Article 1507 of the French Cuﬂc of Civil procedure.
Under those provisions :f{ l:hc codel[,] the decision of
the Court of Appeals. ting the action to set aside
the award automatitatty gives the award recognition
and enforceability,)or, in French “exequatur”. An
award having" ohtained “exequatur” is, without any
doubt, umiﬁf?r:nch law, a judgment.

- In respafse’to Sestransport’s assertions, Navimpex
claimgd, that the Court of Appeals of Paris could only
hav ed, reversed or modified the arbirral award and

t&%&aﬁl}r the lower court, The Tribunal of Grand

oJnstances, could grant “exequatur” of arbitral awards and
rder judgment execution. In support of its positon, Nav-
impex submitted the affidavit of Dominque Bernard-
Rabourdin, French counsel, which stated:

1.1 . . . the recognition and force of an arbitration
award is subject to an order of “exequatur” [enforce-
ment] by which a judge orders the enforcement of the
arbitration award.
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. . . [T]he arbitration award rendered in the matter is
not enforceable at present in France. 0

In fact, in order to have the award d, it
would have been necessary for the ex tur to be
requested in accordance with the pragvisions of Art-
cle 1477 of the New Code of Ci edure which
provides that: “The arbitrat is subject to
compulsory enforcement on ;& virtue of a decision
of exequarur coming f@: Court of Extended
Original Jurisdiction w the district in which the

award was render exequarur shall be ordered
by the enforce ywidge of the court.

@ardiabuurdm affidavit, the Court

Jurisdiction? 1s enurely distunct from
the Court eals of Paris, and, therefore, exequatur
could n tained by virtue of the ruling of the Court
of A s of Paris.

According to th
of Extended

ted in Part [, subject marter jurisdiction existed in
&iﬁmm court pursuant to § 1330(a) of the FSIA
<

QD
&

ause an exception to sovereign immunity was found

‘under § 1605(a)(1). Navimpex, a Romanian agzsncy or

instrumentality, had implicitly waived its sovereign
immunity because it was a signatory to the Convention
and had proceeded to arbitration in the I.C.C. Although
the claim for enforcement of the arbitral award has been
dismissed as time-barred, we nonetheless conclude that

2  'We note the apparent discrepancy between the appellants” assertion
that only the “Tribunal of Grand Instances™ can grant exequarur, and the
assertion made in the Bermard-Rabourdin affidavit, submitted by the
appellants, that it is the “Court of Extended Original Jurisdiction™ that
can grant excquatur.
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subject martter jurisdiction exists, pursuant to the federal
courts’ supplemental jurisdiction, see 28 U.5.C. § 1367
(Supp. II 1990), with respect to the alternative cause of
action seeking enforcement of the decision of the Court of
Appeals of Paris. We note that unlike the recognition of

arbitral awards, which is governed by federal law, the_
recognition of foreign judgments is governed by state law, )

See Restatement (Third) of the Foreign Relarions Law'of

the United States § 481 cmt. a (1987). Though ggVarned
by state law as to most substantive aspects, the e2use of
action to enforce the foreign judgment is wu:hul the scope
of Navimpex's implicit waiver of soveréido immunity,
and this cause of action also arises undey federal law. See
Verlinden, 461 U.S. at 491-97. N\

Under the law of the State of New) York, a foreign judg-
ment is enforceable if it is “fifial.)conclusive and enforce-
able where rendered eveptiough an appeal therefrom is
pending or it is subject foadppeal.” N.Y. Civ. Prac. L. & R.
§ 5302 (McKinney 1978). Herein, based upon the record
before us, it is un¢iear whether the decision of the Court
of Appeals of Pari$, as it presently stands, is enforceable
in France. Bqsh parties have presented contradictory affi-
davits of<Frerdch counsel, which have confused, rather
than Q@ﬂ;ﬁﬂd the issue, and the district court has not

dﬂﬁs&eﬁ the issue. Accordingly, we remand the marter to
strict court to allow the pam:s an opportunity to
gQ‘ lement the record on this issue. Cf. Polaroid Prod.,
m: v. Lybrand Ross Bros. & Montgomery, 534 F.2d 1012,
1018 (2d Cir. 1976) (*[e]ven though an appellate court
may affirm a judgment of a lower court upon a theory not
considered below, we prefer{,] . . . where such a theory
has been briefed and argued only cursorily in this Court,
to remand for the district court to consider the issue in the
first instance.™).
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CONCLUSION

In sum, we reverse the judgment granting Seetrans-
port’s motion for summary judgment and remand
instructions to dismiss, as time-barred, Seetra
canse of action for enforcement of the LC.
award. With respect to the remaining cause tion, on
remand, the district court should aiiu%.pam’:s an

t

opportunity to supplement the recor he 1ssue of
: whether the decision of the Court eals of Paris is
be

enforceable in France and thus shg enforced by the

district court. @
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