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OPINIONBY: JON O. N'!‘M-IAH{

OPINION: [*59] J NEWMAN, Circuit Judge:
This appeal pr a variation on the recurring issue of whether a distr
"t's order r ng arbitration is appealable. The precise guestion is

whecher such an obder is appealable when it 1s entered in a lawsult brought c
the underlyin ifpute, the complaint is not dismissed, but the case 1s
nonetheless ked "closed.” The issue arlises on the purported appeal of
Filanto, (*Filanto®) from the May 21, 1992, judgment of the District
Court fo e Southern District of New York (Charles L. Brieant, Chief Judge)
789 F . 1229 (5.D.N.Y. 19823, [®%2] We conclude that the appeal is
premat and accordingly dismiss the appeal.

Background

Defendant—appellee Chilewich International Corp. ("Chilewich®") is a New
York-based import-export company. In 1989, Chilewich contracted to sell footw
to Raznoexport, then a Soviet Government entity. This contract (the “Russian
Contract”) specified that all disputes would be resolved by arbitration befor
the Moscow Chamber of Commerce and Industry. To fulfill its obligations under
the Russian Contract, Chilewich contracted with Filanto, the largest Italian
manufacturer of shoes and boots. There is some dispute as to the content and
time of formation of that contract. Chilewich contends that a March 13, 1990,
letter it sent to Filanto contains the essential terms of the contract. This
letter provided that the Russian Contract was "incorporatednied Stot@§ far as
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practicable,” and specifically indicated that any arbitration should ba in
accordance with that contract. Filanto contends that it never accepted these
terms, and that a contract was formed only by conduct at a later date. Under
applicable principles of international law, Filanto contends, such a contract
would not include any arbitration [**3] provisions.

In January 1991, Chilewich refused to accept 90,000 boots, #iuging Filanto
incur a substantial loss. Filanto filed a breach of contract.¢biy’ in the
District Court for the Southern District of New York, [*64)~ invoking
jurisdiction on the basis of diversity of citizenship. Prioh %o answering,
Chilewich moved to stay the proceeding pending arbitratioh ih Moscow. The
District Court concluded that various actions by Filagto\estopped it from
denying the existence of an agreement to arbitrate, ,agy directed the parties ¢
arbitrate their dispute before the Chamber of Commefce)and Industry in Moscow

aaaia.

Somewhat less clear is whether the District.Churt then intended to retain
jurisdiction or to dismiss the action. In hié Wgitten opinion, Chief Judge
Brieant concluded that he had the power to "z‘;u the action, but that “to do s«
in this case would serve no purpose," angntha¥ "accordingly, it is appropriat:
that a final judgment issue here contai a mandatory injunction to
arbitrate.* 789 F. Supp. at 1242. But.ah the separate document submitted for
signature as the judgment of the Disfri¢t Court, Judge Brieant drew a line
through the sentence [**4] thaf wpuld have read: "ORDERED, ADJUDGED AND
DECREED that plaintiff’'s complaint“o# and hereby 1s dismissed." The judgment,
entered, ordered only arbitratiog™snd did not dismiss the complaint. The dock:
entries, however, reflect tha¢ Lh® case was “closed" on May 21, 1992.

Discussion

When Congress in lﬂ%ﬁaniﬂﬁd a nev provision governing appeals of orders
concerning n:hitg;;é?ggkﬁha Pub. L. 100-702, tit. X, & 1019(a), 102 Stat. 464

4670-71 (1%88), 'glgﬁ at 9 U.5.C. @ 1l& (Bupp. III 1991}, nl it andsavorad
inmn'l:n appsals frag\pofders barring arbitration and limit appeals from orders
cting arbitr . However, Congress did not implement this policy fully.

Instead, Congre%s built upon the distinction the courts had previously
recognized betwaen so-called "indepandant® proceedings and so-called “embedde.
prﬁ:nndingii ) authorized the following regime for appeals:

4-.. 3
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~\\‘

nl\éum 1988 to 1990, this provision was codified at 9% U.5.C. B 15. Sea P
L. 101-650, @ 325(a), 104 Stat 5089, 5120 (1990) (renumbering 9% U.S5.C. 8 15 t
U.S8.C. B 16).

(a) If the suit is "independent,” i.e., the plaintiff seeks an order
compelling or prohibiting arbitration or a declaration that a dispute is
arbitrable or not arbitrable, and no party seeks any other relief, a final
judgment ending such litigation is appealable at once. 9 U.5.C. @ 16(a)(3);
Macter of Chung and President Enterprises Corp., 943 F.2d 225, 227-29 (2d Cir
1991); Stedor Enterprises, Ltd. v. Armtex, Inc., 947 F.2d 727, 731 (4th Cir.
1991). If arbitration has been ordered, the objecting partyUniestiStates await th
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outcome of the arbitration before challenging the order to arbitrate.
(b) If the suit is “"embedded," 1.e., a party has sought some relisf other

than an order requiring or prohibiting arbitration (typically some relief
concerning the merits of the allegedly arbitrable dispute), orders denying

arbitration are immediately appealable, 9% U.S.C. @ 15{=}:1;:A: }, (ay(2); e
Haviland v. Goldman, Sachs & Co., 947 F.2d 601, 604 (2d Cir. {appeal of
anti-arbitration order in embedded case), cert. [**6] dg!midq 112 8. Ct.
1995, 118 L. Bd. 2d 591 (1992); Com—-Tech Associates v. Co Assoclates
International, Inc., 938 F.2d 1574, 1576 (2d Cir. 1991) &), but orders
directing arbitration are not immediately appealable, 3 {C. B 16(b); n2 se

McDermott International, Inc. v. Underwriters at Lloyds\Subscribing to
Memorandum of Insurance No. 104207, 981 F.2d 744 tEhﬁUﬁi% 1993) (appeal of
pro-arbitration order in embedded case dismissed); Pevera v. Siegel Trading C

1 F.2d 780, 784-86 (7th Cir. 1992) (same). In thhfiattar circumutan:n, the

ty opposing arbitration cannot challenge the’axbitration requirement until
the arbitration has occurred and its result ig-dvailable for challenge on a
motion to confirm or wvacate [*61] the award, In effect, the pro-arbitrati
tilt of the statute requires that, with regbept to embedded actions, the part
opposing arbitration must bear the lnitxgi cdhszqu&nce of an erroneous distri
court decision requiring arbitration.

nd An appeal might be :p::ifiéliiy allowed pursuant to 28 U.S5.C. 8 1292(b
{(1988). In the absence of ceartld tion, however, the barrier to appeal cannc
be circumvented by the collate order doctrine, whether tha order compels
arbitration, sea Steels v. /NN Rothschild & Co., B64 F.2d 1, 3 (2d Cir. 1988
or refuses to stay an uct;&nwpandinq arbitration, sea McDonnell Douglas Finan
Corp. v. Pennsylvania Powar & Light Co., B49 F.2d 761, 764 (2d Cir. 1988).

—————————— PG M e N WO TR ol e
. “his case pre efts a classic example of an embedded proceeding. Filanto su

on a4 contract ‘En Chilewich moved to stay the proceedings pending arbitratic
The Distri . having concluded that the parties made an agreement to

arbitrate hat the chosen location was not “seriously inconvenient,* see
Bremen v ta Off-Shorma Co., 407 U.S. 1, 16, 32 L. Ed. 2d 513, 92 8. Ct. 1
(1972) sealaction clauses), directed the parties to arbitrate. Because
Distri urt declined to dismiss the complaint, see HBorden, Inc. v. Meiji M

Products®Co., 919 F.2d 822, 826 (2d Cir. 1990) (district court may retain
jurisdiction over action subject to Convention on the Recognition and
Enforcement of Foreign Arbitral Awards), cert. denied, 114 L. Ed. 2d 712, 111
Ct. 2259 (1991), its order compelling arbitration is not appealable under 9
U.5.C. 8 16(b)(3). n3

n3 Had the complaint been dismissed, it is arguable that an appeal would
immediately available, though the relief might be limited to vacating the
dismissal, reinstating the complaint, and declining to review at that stage t
order directing arbitration. But see McCowan v. Dean Witter Reynolds Inc., 88
F.2d 451, 453 (2d Cir. 1989) (reference of claims to arbitration in embedded
proceeding unappealable despite District Court’s statement Uniled SlateSad grante
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motion to dismiss).

We see no jurisdictional significance to the docket entry marking the case
"closed, " which we will assume was made for administrative or tistical
convenience. See Corion Corp. v. Chen, 964 F.2d 55, 56-57 (1lst . 1992)
(direction of district court "that the case be 'administrat closed’ pend:

arbitration . . . [not] egquivalent to a final judgment of ssal”); Campbel
v. Dominick & Dominick, Inc., 872 F.2d 358, 360 (llth Cir 9) (order closir
casa for statistical purposes did not render action final)>”The closing of the
case without an adjudication of the laint did not ‘e the complaint in
some sort of jurisdictional limbo and did not rende arbitration order
avajilable for immediate appeal. The complaint in \ ded action, not hav:
!un adjudicated, remains within the jurisdimi:u% the District Court,

irdless of the effort to tidy up the dn:kne§ssf

Conclusion @

The appeal is dismissed for lack of a ate jurisdiction.

United States
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arbitration in Mascow. 789 F. Supp. 1229

Appeal dismissed for luck of appellate jurisdiction
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JOH O, HEWMAMN, Circuit Jfudge:

This appeal presems o variation on the recurring issue
of whether a disirici couri’s order requiring arbitration is
appealable. The pm.u.: yuestion is whether such an order
is appealable when it is entered in a lawsuit broughy "!li
the underlying dispute, the complaint is not dumlﬂpﬂ»ﬁu
the case is nonetheless marked "closed.” The um&;rﬂn
on the purporied appeal of Filanio, 5 p.A, f‘lﬁ)‘ihm )
from the May 21, 1992, judgment of the l.‘mgﬂg‘ Count for
the Southern District of New York {{‘nMI Bricant,
Chief Judge), 789 . Supp. 1229 (S DAY 1992). We
conclude that the appeal is premagusgy, ind accordingly
dismiss the appeal

Bagkgroind
Delendant- app:l ﬁﬁl:wlch International Corp
("Chilewich™) is a 'HQ;» ' York-based import-export co
pany. In 19849, Chilewich contracied 1o sell footwe
Ruznocxpor, then a Soviel Government entity. This oo
tract (the “Russian Comraci™) specified that all dispuies
would be resolved by arbiration before the Moscow

914
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Chamber of I:Aq!«(gqj: and Indusiry. To fulfill us abh
Eations und ussian Condract, Chilewich coniricied
with Filanio, ,.mp‘?hrlul lalian manufacturer of shoes and
boots. !!q: s some dispute as 10 the content and time of

fu:m v of that contract. Chilewich contends thar a
Mﬁ_ﬂgh}H 19940, lener it sent 1o Filanto contains the

c,j:!hpllll terms of the contract. This letter provided that

the Russian Contract was “incorporated . . . as Tar as

-"11rm:tinhl:." and specifically indicared thll any arbitra

tion should be in accordance with that contrace. Filanti
contends that it never accepted these terms, and that o
coniract was formed only by conduecit ai a later daie
Under applicable principles of international law, Filanio
contends, such a contract would not include any arbiira
lion provisions,

In January 1991, Chilewich refused (o accept ™I, INMH)
boots, causing Filanto 1o incur a substantial loss, Filanii
filed a breach of contract suit in the Disirict Count for the
Southern District of New York, invoking jurisdiction on
the basis of diversity of citizenship. Prior 10 answening,
Chilewich moved 1o stay the proceeding pending arbi
tration in Moscow. The Disirict Couwrt concluded ihat var
ious actions by Filamo esiopped it from denying he
existence of an agreement (o arbitrate, and direcied the
parties (o arbivrare their dispute before the Chamber ol
Commerce and Indusiry in Moscow, Russia.

Somewhat less clear is whether the District Court then
intended 1o retain jurisdictlon or 1o dismiss the action. In
his written opinion, Chiefl Judge Bricant concluded thar he
had the power 1o stay the action, but that “10 do so in ihis
case would serve no purpose,” and that “[ajecordingly. i
is appropriate that a final judgment issue i'll:n: C iming
a mandatory injunction 1o arbivase,” 789 ¥¥GH gtla ies:
But on the separate document submined [P 8080 QfiS e
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as the judgment of the Disinct Court, Judge Brieani drew
a line through the sentence thot would have read:
"ORDERED, ADMUDGED AND DECREED thar plaintill’s
complaint be and hereby is dismissed.” The judgment, as
eniered, ordered only arbitration and did noi dismiss the
complaint, The dockel entries, however, reflect that the
case was “closed” on May 21, 1991

Discussion

When Congress in 1988 added & new provision gov-
erning appeals of orders concerning arbitration, see Pub,
L. 100-702, tiv. X, § 101%a), 102 Sta1, 4642, 4670-71
(1988), codified ar 9 US.C. § 16 (Supp. 111 1991)," it
endeavored 1o promote appeals from orders barring arbi-
tration and limit appeals from orders directing arbitration.
However, Congress did not implement this policy fully.
Instead, Congress built upon the distinction the courts hatl
previously recognized between so-called “inde pendém™
proceedings and so-called “embedded” proceedings, and
authorized the following regime for appeals: :

{a) 1T the suit is “independent,” i e, the glailf seeks
an order compelling or prohibiting lrhjﬂ_l.'ifuiim or a dec-
laraiion that a dispuie is arbitrable or notarbitrable, and
no party seeks any other reliefl, a I'll'liI judgment ending
such litigation is appealable ai q-qf.‘q al.sC § 1ofa)d);
Matrer of Chung and Presidenf\Enterprises Corp., 943
F.2d 225, 227-29 (2d Cir W:Twﬁur Enterprises, Lid
v. Armiex, Inc., 947 F.2.732, 731 (4th Cir. 1991). IT arbi-
iration has been mdftf.'ﬂk the objecting party need not

I Faom 1B e 1590, this provision was codiffed st 9 USC§ 15 See
Pals, L 100-BS50, § 325{a), 104 Sesi S08%, 5130 { 19940) (remumwhering ¥
WESC §151PUSC § 16).

916

awaii the ouicome ‘pf-jllhg;’i‘hilulinn before challenging
the order 1o arbiicive’

(b} If the :uh_ig“:mh:dd::l_“ ie.. a pany has soughi
some l!lig'AN'hti'.thll'l- an order requiring or prohibiting
lrhim;;ni;"'ﬁj.lﬁ?c ally some reliel concerning the merits of
the al lt;n,y arbitrable dispute), orders denying arbitra-
tiog arg TMmediaicly appealable, 9 ULS.C. § 16(a)(1)A)-
(0 Ma)(2); see Haviland v. Goldman, Sachs & Co., Y47

“F2d 601, 604 (2d Cir. 1991} (appeal of anti-arbitration

order in embedded case), cert. denied, 112 5. Cr. 1995
(1992); Com-Tech Associates v. Computer Associales
Intermational, fnc,, 938 F.2d 1574, 1576 (2d Cir, 1991}
(same), but orders directing arbitration are nol immedi-
ately appealable, 9 U.5.C, § 16{b);? see McDermon Tnter-
mational, Inc. v. Underwriters ai Lloyds Subscribing 1o
Memorandum of Insurance No. 104207, No. 92-3622 (5th
Cir. 1993) (appeal of pro-arbitration order in embedded
case dismissed); Perera v. Siegel Trading Co., 951 F.2d
TEO, TB4-B6 (Tih Cir. 1992) (same). In the later circum-
stance, the party opposing arbitration cannot challenge the
arbitration requirement until the arbitration has occurred
and its result is available for challenge on 8 motion 1o
confirm or vacale the award, In effect, the pro-arbitration
tilt of the statuie requires that, with respect 1o embedded
actions, the party opposing arbitration must bear the ini-
tial consequence of an erroneous disirict court decision
requiring arbitration.

2 Am sppesl mighs be specifmally allowed pursusni 1o 38 U 5.C
§ 1 292(k) { 1REER, bn the absence of cenilbcstban, howsver, ihe hatrier =
nppeal canmal be circumyesied by the collseral opder docirime, sheiher
the order compeli arbitrsiion. see Sieele v L F Borborbobd £ Co | Bid
F2d 0, ¥ Co IFEE L or pefwses do siay an scoiom pensdiog ubaiaisin,

see My hownell Dosglar Fingace Corp v Peamiple
Ca Il:l;'l F.1d Tl I.H {2 Cin. I‘Jllt . .’Ur{m gwfés
Page 7 of 9
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This case presents a classic example of an embedded
proceeding. Filanio sued on & contract, and Chilewich
moved 1o stay the proceedings pending arbitration. The
District Court, having concluded that the parties made an
agreement (o arbitrate and that the chosen location was
not “seriously inconvenient,” see The Bremen v, Zapara
Off-Shore Co., 407 U5, 1, 16 (1972) {Torum selection
clauses ), directed the parties 1o arbitraie. Because the Dis-
trict Court declined 1o dismiss the complaint, see Borden,
Inc. v, Meiji Milk Products Co., 919 F2d 822, 826 (2d Cir.
PN (district court may retain jurisdiction over action
subject to Convention on the Recognition and Enforce-
ment of Foreign Arbitral Awards), cerr. denied, 111 5. Co.
2259 (1991), s order compelling arbitration is not
appealable under 9 U.5.C. § 16(b)(3).?

We see no jurisdictional significance 1o the docket en
marking the case as “closed,” which we will assume
made for administrative or siatistical convenien
Corion Corp. v. Chen, 964 F.2d 55, 56-57 (151 Cir.
(direction of district court “that the case be *
tively closed” pending arbiirstion . . . [not
a Ninal judgment of dismissal™); Comph

19EY) [order

Dominick, Inc., 872 F2d 358, 360 (1 4

closing case Tor siatistical purpmré L render action
final). The closing of the case withoig an adjudication of
the complaint did not pln::@lrﬁpllinl in some sorl
of jurisdictional limbo a I i render the arbitration
order availlable Tor im appeal. The camplaint in

Y Had ibe comgpla umissed, i iy sguahle thsl an appeal wiald
e iminediately avail ihauigh thee eliel might be limited 1o vacating
ihe dismmissal, sesnstaning ihe complanl, and declining (o revies &0t
stage the ander diseciing aibliision. Rat see Mol owan v Deua Winer
Wepanlis I BE% F 34 450, 453 (2d Cie 1989 {reference of claima us
wi i sisnm i embedded procesdong unippeslable despiie Deainso Coun's
stasemeni thai il had granied mistiom io dismiss )

N
O%

3

the embedded ac t having been adjudicated,
remains within risdiction of the District Coun,
regardless of Ih@]rl 1o tidy up the docker cand.

L 2

Conclusion

,@Jpﬂl is dismissed for lack of appellate jurisdic
m.

United States
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ourt Decisions

an adjuster were consolidated into the action against
Underwriters. The court Underwriters’
maotion to compel arbitration, and McDermodtt
appealed.

The ssue before the court was whether the
order compelling arbitration is interlocutory or final.
McDermott contended that the decision was final
because “the only jurisdictional basis for the original
suit’s removal to federal court was the question of
arbitrability under the Convention.” It dended any
relevance to the state law claims raised in the ong-
nal suit and the other suits that were later consoli-
dated into it The court di with McDermott's
contentions, concluding that because the arbitrabili-
ty issue is embedded among other claims, the order
compelling arbitration cannot be deemed a dectsion

ing the litigation on the merits. It noted judicial

t which hold that cases that are consolidat-
.bemmu'mglejudid:lmm.mmdm-

ed that McDermott’s interpretation ignored the
broad scope of the consclidation orders and held
that the "finality of the arbitration dedision depends
uwn&ep:umrpusrumuimeme,nutunmemr-
row context in which the arbitrability question first
arose.” Since the district court’s orders were inter-
locutory and not final, the a te court ruled that
McDermott's appeal was barred by 9 UL 5.C. 816(b).
McDermott International, Inc. v. Underwriters at
Lloyds, Mos. 92-3622 and 104207, 1993 U 5. App.
LEXIS 121 (5th Cir. Jan. &, 1993).

¥

Imnﬂaﬁnnm—mﬂ—mmcﬁ;gb-
RY ORDER—APPELLATE JURISDICTICRN-
ERAL ARBITRATION ACT ’

A lower court's order requiring arbitration that
is entered in a lawsuit broughton the underlying
dispute in which the complaingfs pot dismissed
',u the case is nonetheless miarkéd “closed” is not
pealable order under U.5.C. §16(b).
Chilewich Interngtionak an export-import firm
bazed in New Yorirengeted into a contract to sell
footwear to Raznodeport, then a Soviet government
entity. The Ack YR ussian contract) contained an
arbitratio providing for arbitration in
Moscowns its obligation under the Russian
contract Chifewich contracted with Filanto, an
Italian manufacturer and seller of footwear. They
purpartedly entered into a memorandum agreement
which incorporated by reference the Russian con-
tract. Chilewich refused to accept a shipment, caus-
ing Filanto to incur a loss and to file a breach of
contract action against it. Chilewich sought to have
the matter submutted to arbitration but a question
arose as to the context and time concerning the for-
mation of their contract. Finding that Filanto's
actions estopped it from denying the existence of an
arbitration agreement, the district court directed the

T R N T e il e Sl e, ST T T o T o ety " ."-'H'-I. ST S
TR AR AR 1 e DT, i e N . _-H.g s ‘..".:.if' 5. ..'._ ."_

il
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-ty | |.-L T e

S5 LIl

wley eyt 1wk s

bl i

parties to arbitrate thﬁrdjswteinhhgmu,ﬁhn:;'

a i
The court determined that it did not have appel-
late jurisdiction. In the case at bar, the judgment that
was entered ordered only arbitration; it did not
order a dismissal of the complaint. The docket
entries, however, reflected that the case was
“closed.” The court concluded that the proceedings
below presented a classic example of an embedded

ing. Because the tri urt declined o dis-
miss the complaint, the appellate court determined
that the order compellisf arbitfation was not

appealable under 9 USE §18(b}3). The appellate
court also assumed thatithe docket entry ﬁ “made
for administratiye orstdtistical convenience,” there-
by rendering.no Jurisdictional significance to the
entry. [t reasaned that, regardless of the effort to
clean up the dbcket card, the complaint in the
embed mdmg remained within the jurisdic-
tior ohthe Histrict court because it was never adjudi-
catéd. Filanto, 5.p.A. v. Chilewich International
Cerp.. No. EE-?E.:‘E! (2d Cir. Jan. 19, 1993),

COMMERCIAL—AFPPEALABILITY—FEDERAL
ARBITRATION ACT—INTERLOCUTORY ORDER

An appellate court held that an order directing
the parties to proceed to arbitration, which was
issued from an embedded proceeding, was an
unappealable interlocutory decision under section
16 of the Federal Arbitration Act (FAA).

Esther Perera, along with Alvin Champ, another
plaintiff, filed claims against Siegel Trading. Siegel
moved for an order compelling arbitration. At the
same time, the court had before it Siegel’s motion to
dismiss the complaint and Perera’s motion for class
certification. It the motion to compel arbitra-
tion and, because of its decision, the court did not
consider the other motions pending before it. The
court subsequently ordered Perera to proceed indi-
vidually to arbitration and, pursuant to rule 54(b) of
the Federal Rules of Civil Procedure, entered judg-
ment on that order. It refused to compel arbitrabion
of Champ’s claims. Perera appealed.

Perera's asserted basis for jurisdiction was that
the order directing her to to arbitration was
a ﬁnalap:fifiﬁlsdm' rrrui::fﬂwFMThemm't
determined that Perera was a ity asserting
that because the arbitration ﬂﬂﬂ'iﬂ- final, all proce-
dural decisions made in the process of reaching that
order, including the decision not to certify, are also
final and reviewable as part of the final decision. The
court, however, disagreed with her assertion. It con-
sidered the phrase “final decision” in section 16 and
concluded that by using a term of art without pro-
viding a definition, "Congress intended to retain its

reexisting meaning.” In this case, the proceeding
ow was embedded because the arbitration order
was granted in a proceeding for other relief. The

United States
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