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Schlesinger & Kuh, New York, N.Y., on the brief), for defendant-appellee. 

JUDGES: Before: NEWMAN, KEARSE, and CARDAMONE, Circuit Judges. 

OPINIONBY: JON o. NEWMAN 

OPINION: [*59] JON o. NEWMAN, Circuit Judge: 

This appeal presents a variation on the recurring issue of whether a distr 
• -:t's order requiring arbitration is appealable. The precise question is 
wh~cher such an order is appealable when it is entered in a lawsuit brought c 
the underlying dispute, the complaint is not dismissed, but the case is 
nonetheless marked "closed." The issue arises on the purported appeal of 
Filanto, S.p.A. ("Filanto") from the May 21, 1992, judgment of the District 
Court for the Southern District of New York (Charles L. Brieant, Chief Judge) 
789 F. Supp. 1229 (S.D.N.Y. 1992) . [ **2] We conclude that the appeal is 
premature, and accordingly dismiss the appeal. 

Background 

Defendant-appellee Chilewich International Corp. ("Chilewich") is a New 
York-based import-export company. In 1989, Chilewich contracted to sell footw 
to Raznoexport, then a Soviet Government entity. This contract (the "Russian 
Contract") specified that all disputes would be resolved by arbitration befor 
the Moscow Chamber of Commerce and Industry. To fulfill its obligations under 
the Russian Contract, Chilewich contracted with Filanto, the largest Italian 
manufacturer of shoes and boots. There is some dispute as to the content and 
time of formation of that contract. Chilewich contends that a March 13, 1990, 
letter it sent to Filanto contains the essential terms of the contract. This 
letter provided that the Russian Contract was "incorporated .. . as far as 
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practicable," and specifically indicated that any arbitration should be in 
accordance with that contract. Filanto contends that it never accepted these 
terms, and that a contract was formed only by conduct at a later date. Under 
applicable principles of international law, Filanto contends, such a contract 
would not include any arbitration [ **3] provisions. 

In January 1991, Chilewich refused to accept 90,000 boots, causing Filanto 
incur a substantial loss . Filanto filed a breach of contract suit in the 
District court for the Southern District of New York, [*60] invoking 
jurisdiction on the basis of diversity of citizenship. Prior to answering, 
Chilewich moved to stay the proceeding pending arbitration in Moscow. The 
District Court concluded that various actions by Filanto estopped it from 
denying the existence of an agreement to arbitrate, and directed the parties t 

arbitrate their dispute before the Chamber of Commerce and Industry in Moscow 
. ssia. 

Somewhat less clear is whether the District Court then intended to retain 
jurisdiction or to dismiss the action. In his written opinion, Chief Judge 
Brieant concluded that he had the power to stay the action, but that "to do s < 
in this case would serve no purpose," and that "accordingly, it is appropriat ' 
that a final judgment issue here containing a mandatory injunction to 
arbitrate." 789 F. Supp. at 1242. But on the separate document submitted for J 
signature as the judgment of the District Court, Judge Brieant drew a line 
through the sentence [**4] that would have read: "ORDERED, ADJUDGED AND 
DECREED that plaintiff's complaint be and hereby is dismissed." The judgment, 
entered, ordered only arbitration and did not dismiss the complaint. The dock ' 
entries, however, reflect that the case was " closed" on May 21, 1992 . 

Discussion 

When Congress in 1988 added a new provision governing appeals of orders 
concerning arbitration, see Pub. L. 100-702, tit. x, @ 1019(a), 102 Stat. 464 : 
4670-71 ( 1988), codified at 9 U.S . C. @ 16 ( Supp. III 1991), nl it endeavored · 

•
omote appeals from orders barring arbitration and limit appeals from orders 

cting arbitration. However, Congress did not implement this policy fully. 
Instead, Congress built upon the distinction the courts had previously 
recognized between so-called "independent" proceedings and so-called "embedde. 
proceedings and authorized the following regime for appeals: 

- - - - - - - -Footnotes - - - - - - - - -

n1 From 1988 to 1990, this provision was codified at 9 U.S.C. @ 15. See P 
L. 101-650, @ 325(a), 104 Stat 5089,5120 (1 990) ( renumbering 9 U.S.C. @ 15 t . 
U.S.C. @ 16). 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - -
[**5] 

(a) If the suit is "independent," i.e., the plaintiff seeks an order 
compelling or prohibiting arbitration or a declaration that a dispute is 
arbitrable or not arbitrable, and no party seeks any other relief, a final 
judgment ending such litigation is appealable at once. 9 U.S.C. @ 16(a)(3); 
Matter of Chung and President Enterprises Corp., 943 F.2d 225, 227-29 (2 d Cir 
1991); Stedor Enterprises, Ltd. v . Armtex, Inc., 947 F.2d 727, 731 (4 th Cir. 
1991). If arbitration has been ordered, the objecting party need not await th. 
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outcome of the arbitration before challenging the order to arbitrate. 
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(b) If the suit is "embedded," i. e., a party has sought some relief other 
than an order requiring or prohibiting arbitration (typically some relief 
concerning the merits of the allegedly arbitrable dispute), orders denying 
arbitration are immediately appealable, 9 U.S.C. @ 16(a)(1) (A)-(C), (a)(2); s 
Haviland v. Goldman, Sachs & Co., 947 F.2d 601, 604 (2d Cir. 1991) (appeal of 
anti-arbitration order in embedded case), cert. [*·6) denied, 112 S. Ct. 
1995, 118 L. Ed. 2d 591 (1992); Com-Tech Associates v. Computer Associates 
International, Inc., 938 F.2d 1574, 1576 (2d Cir. 1991) (same), but orders 
directing arbitration are not immediately appealable, 9 U.S.C. @ 16(b); n2 se 
McDermott International, Inc. v. Underwriters at Lloyds Subscribing to 
Memorandum of Insurance No. 104207, 981 F.2d 744 (5th Cir. 1993) (appeal of 
pro-arbitration order in embedded case dismissed); Perera v. Siegel Trading C 
~1 F.2d 780, 784-86 (7th Cir. 1992) (same). In the latter circumstance, the 
• ·ty opposing arbitration cannot challenge the arbitration requirement until 
th~ arbitration has occurred and its result is available for challenge on a 
motion to confirm or vacate [*61] the award. In effect, the pro-arbitrati 
tilt of the statute requires that, with respect to embedded actions, the part 
opposing arbitration must bear the initial consequence of an erroneous distri 
court decision requiring arbitration. 

- - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - -

n2 An appeal might be specifically allowed pursuant to 28 U.S.C. @ 1292(b 
(1988). In the absence of certification, however, the barrier to appeal canno 
be circumvented by the collateral order doctrine, whether the order compels 
arbitration, see Steele v. L.F. Rothschild & Co., 864 F.2d 1, 3 (2d Cir. 1988 
or refuses to stay an action pending arbitration, see McDonnell Douglas Finan 
Corp. v. Pennsylvania Power & Light Co., 849 F.2d 761, 764 (2d Cir. 1988). 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - -
[**7] 

tt ~his case presents a classic example of an embedded proceeding. Filanto su 
on a contract, and Chilewich moved to stay the proceedings pending arbitratio 
The District Court, having concluded that the parties made an agreement to 
arbitrate and that the chosen location was not "seriously inconvenient,· see 
Bremen v. zapata Off-Shore Co., 407 U.S. 1, 16, 32 L. Ed. 2d 513, 92 S. Ct. 1 
(1972) (forum selection clauses), directed the parties to arbitrate. Because 
District Court declined to dismiss the complaint, see Borden, Inc. v. Meiji M 
Products Co., 919 F.2d 822, 826 (2d Cir. 1990) (district court may retain 
jurisdiction over action subject to Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards), cert. denied, 114 L. Ed. 2d 712, 111 
Ct. 2259 (1991), its order compelling arbitration is not appealable under 9 
U.S.C. @ 16(b) (3). n3 

- - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - -

n3 Had the complaint been dismissed, it is arguable that an appeal would 
immediately available, though the relief might be limited to vacating the 
dismissal, reinstating the complaint, and declining to review at that stage t 
order directing arbitration. But see McCowan v. Dean Witter Reynolds Inc., 88 
F.2d 451, 453 (2d Cir. 1989) (reference of claims to arbitration in embedded 
proceeding unappealable despite District Court's statement that it had grante 

 
United States 

Page 3 of 9

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



984 F.2d 58, *61; 1993 U. S. App. LEXIS 874, **7 

motion to dismiss) . 

- - - - - - - - - - - -End Footnotes- - - - - - - - -
[ **8] 

PAGE 
LEX~ 

We see no j urisdictional significance to the docket entry marking the case 
"closed," which we will assume was made for administrative or statistical 
convenience. See Corion Corp. v . Chen, 964 F . 2d 55, 56-57 (1st Cir. 1992) 
(direction of district court "that the case be 'administratively closed' pendj 
arbitration ... [not] equivalent to a final judgment of dismissal"); Campbe J 
v. Dominick & Dominick, Inc., 872 F.2d 358, 360 (11th Cir. 1989) (order closir 
case for statistical purposes did not render action final). The closing of th~ 
case without an adjudication of the complaint did not place the complaint in 
some sort of jurisdictional limbo and did not render the arbitration order 
available for immediate appeal. The complaint in the embedded action, not hav i 
~n adjudicated, remains within the jurisdiction of the District Court, 
~ lrdless of the effort to tidy up the docket card. 

Conclusion 

The appeal is dismissed for lack of appellate jurisdiction . 

• 
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CHILEWICH INTERNATIONAL CORP .• 
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NEWMAN. KEARSE. and CARDAMONE. 
Circuit Judges . 

Appeal from the May 21. 1992. judgment of the United 
States District Court for the Southern District of New 
York (Charles L. Brieant. Chief Judge) directing that the 
claim asserted in this action by plaintiff be submitted to 
arbi tration in Moscow. 789 F. Supp. 1229 

Appeal dismissed for lack of appellate jurisdiction 
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RICI1ARD N. CHASS IN, New York , N.Y. 

(Joseph D. Becker, Michael J . Lane, 
Becker, Glynn, Melamed & Mufny, New 
York. N. Y., on Ihe brief), for plaintiff­
appellant. 

ALLEN N. ROSS, New York, N.Y. (Lawrence 
J. Profela, Warshaw Burslein Cohen 
Schlesinger & Kuh, New York, N.Y., on 
the brief),for defendant -appellee . 

JON O. NEWMAN, Circuit Judge : 

This appeal presenls a varialion all Ihe recurring issue 
of whelher a disirici cou rt's order requiring arbilralion is 
appealable . The precise 4ueslioll is whelher such all order 
is appealable when it is en lered in a lawsui l broughl on 
the underlying dispute, the complainl is nOI dismissed, but 
Ihe case is nonelheless marked "closed." The issue arises 
on Ihe purported appeal of Filanlo, S .p.A. ("Filanlo") 
from Ihe May 21, 1992, judgment of the DislricI Court for 
the Southern Dislrict of New York (Charles L. Brieanl, 
Chief Judge) , 789 r. Supp . 1229 (S.D.N .Y. 1992) . We 
conclude Ihat Ihe appeal is premature , and accordingly 
dismi ss th e appeal. 

Background 

Defendanl -appellee Chilewich Inlernaliona l Corp 
("Chilewich") is a New York -based import -export CC' 

pany. In 1989, Chilewich conlracled 10 sell footwe 
Raznoexport, Ihen a Soviet Government enlity. Thi s" ,. 
tract (Ihe "Russian Contracl") specified thaI all dispules 
would be resolved by arbilration before the Moscow 

914 

• 
C hamber of Commerce and Induslry. To fulfill ils ohli · 
gations under Ihe Russian Conlract, Chilewich cnnlracled 
with Fi lanlo, the largesl Italian manufaclurer of shoes and 
bools. There is some dispute as to Ihe content and lime of 
formalion of that contract. Chilewich contends Ihal a 
March 13 , 1990, leller it senl to Filanto conlains Ih e 
essenlial terms of Ihe contract. This leller provided Ihal 
Ihe Russian Conlract was " incorporaled ... as far as 
practicable," and specifically indicaled thaI any arbilra · 
tion should be in accordance with thaI contract. Filanlll 
contends Ihal il never accepled Ihese terms, and Ihal a 
contract was formed only by conduct al a laler dale . 
Under applicable principles of internalional law, Filallto 
conlends, such a con lract would nOI include any arbilra · 
tion provisions . 

In January 1991, Chi lewich refused to accepl 90,nOli 
boots, causing Filanto 10 incur a subslantial loss . Filanlo 
filed a breach of conlract suil in Ihe Dislricl Cou rt for Ih e 
Southern DistricI o f New York , invoking juri sdiclion on 
the basis of diversily of citizenship. Prior to answering . 
Chilewich moved 10 Slay the proceeding pending arbi · 
tration in Moscow. The District Court concluded that var· 
ious actions by Filanto estopped it from denying Ihe 
existence of an agreement to arbitrate, and directed the 
parties to arbitrate their dispute before the Chamber 01 
Commerce and Indus try in Moscow, Russia . 

Somewhat less clear is whelher the Dislrict Court Ihen 
intended to retain jurisdiction or to dismiss the action . 111 
his wrillen opinion, Chief Judge Brieanl concluded thaI he 
had the power to stay the action, but Ihat "to do so in thb 
case would serve no purpose," and that " (al ccordi ngly, il 
is appropriale that a final judgmenl issue here cOlllainin~ 
a mandatory injunclion lU arbit rate." 1M'! F. Supp. at 1242 
Bul on the separate documenl submilled for hi s signalure 

915 
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• 
as Ihe judgment of Ihe District Court, Judge Brieant drew 
a line Ihrough Ihe senlence Ihal wou ld have read : 
"ORDERED, ADJUDGED AND DECREED Ihal p la int iff's 
complain l be and he reby is dismi ssed." T he judgmenl, as 
entered, ordered on ly arbitra tion and d id not dismiss Ihe 
com plainl. The docke l en tries , however, re n ec l th at th e 
case was "cl osed" on May 2 1, 1992. 

Discussion 

Whe n Congress in 1988 added a new prov isio n gov­
erning a ppea ls of orders concerning arbilralion, see Pub. 
L . 100-702, til. X, § 101 9(a}, 102 Stal. 4642, 4670-71 
(1988), codified a / 9 U.S .C. § 16 (Su pp. 111 1991), ' it 
endeavored to promote appea ls from orders barring arbi ­
trati on and limit appea ls from orders directing arbit ration. 
However, Congress did nOI im pleme nt th is policy fully. 
In stead , Congress built upon the distinction Ihe courts had 
previo us ly recogni zed bel ween so -ca lled "independe nt " 
proceedings and so-called "embedded" proceed ings and 
authorized Ihe following regime for ap pea ls: 

(a) If Ihe suit is "independent," i .t . , Ihe plaintiff seeks 
an order compelli ng or prohibiting arbilralion or a dec­
laralion thaI a di spute is arb itrable or not arbi trable, and 
no party seeks a ny ol her re lief, a final judgment e nd ing 
suc h litigalion is appealable al o nce . 9 U.S .c. § 16(a)(3}; 
Maller of Chung and Presiden/ Ell/uprises Corp ., 943 
F.2d 225, 227 -29 (2d Cir. 1991); S/edor En /uprises, LId. 
v. Arm/ex, /lIc ., 947 F.2d 727, 731 (41h Cir. 1991). Ifarbi­
tration has been ordered, th e objecti ng party need nO I 

I From 19S9 10 t990 , lbis pfoYision WIS codi fietla,9 U.S.C. f IS . See 
Pub. L. IOI ·6S0. t 12S(.). 104 Sll' SOi9. SilO (1990)(renumberin& 9 
U.S.C . I IS '0 9 U.S.C. t 16). 

916 

• 
await the ou tcome of the a rbi tra ti o n before c ha ll engi ng 
the order to arbitrate . 

(b) If the sui t is "embedded," i .e ., a party has sought 
some relief other than an order requiring or prohibiting 
arbitration (typica ll y some relief concerning the merits of 
the a llegedly arbi trable dispute). orders denying arbi tra­
tion are im mediate ly a ppea lable, 9 U.S .C. § 16(a}( 1 }(A)­
(C), (a)(2); see Uavilalld v. Go ldman , Sachs & Co ., 947 
F.2d 60 I , 604 (2d Cir. 1991 ) (appeal of anti-arbit ration 
order in e mbedded case), cerl. denied, 11 2 S . CI. 1995 
(l992); Com-Tech Associates v. Compu/er Associa /es 
In terna/ional, Inc., 938 F.2d 1574, 1576 (2d Cir. 1991) 
(same), but orders direcling arbi lral ion are nol immedi ­
ately appealab le, 9 U.S .C . § 16(b);' see McDerIllIJII/II/er­
na/ional , Inc. v. Unduwri/us al L/oyds Subscribing /(/ 
Memorandum of Illsurance No . 104207, No. 92-3622 (51h 
Cir. 1993) (appeal of pro-arbitra lion orde r in embedded 
case d ismissed); Puera v. Siege l Trading Co ., 951 F.2d 
780,784 -86 (71h C ir. 1992) (same) . In Ihe laller circum ­
stance, the party opposing arbilration cannot challenge the 
arbitralion requirement until Ihe arbilration has occurred 
and it s re sull is available for cha llenge on a mOlio n 10 
confirm or vacale Ihe awa rd . In e ffec l, Ihe pro -arbilralion 
tilt of the slalu te requires Ihal, wilh respect 10 embedded 
actions, Ihe party opposing arb itrat ion musl bear Ihe ini ­
ti al conse<lue nce of an erroneous d is lric l court dec isio n 
requir ing arbilralion . 

2 An appeal misht be Illccifical1y allowed pursuant 10 28 U.S.C. 
, I 291(b) ( 1988) . In the absence or terri fic 'lion. however. the b.lnier to 
.ppell c&nnot be circumvcnlcd by me co lllleni ord er doclfinc, whether 
th e order compe ls uhitration. su Sltd~ v L F Rutlur llild & Co. tiM 
F.2d I. 3 (2d Cit. 198t1), or tduses 10 slay an ac l ion JKndin& .. bilfa lion, 
see McDonnell D014,los FinDnce Corp . ~. Pennsl/~ania Power & L.,It, 
Co., 849 F.ld 161 . 164 OJ Cir. 1988). 

917 
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• 
This case preselllS a classic example of an embedded 

proceeding. Filanlo sued on a conlraCI, and Chilewich 
moved 10 Slay Ihe proceedings pending arb ilralion . The 
Dislricl Coun, having concluded Ihal Ihe panies made an 
agreemenl 10 arbirrale and Ihal Ihe chosen localion was 
nol "seriously inconvenienl," see Th e Bremen v. Zapara 
Off-Shore Co ., 407 U.S. I, 16 (1972) (forum seleclion 
clauses), direcl ed Ihe panies 10 arbilrale. Because Ihe Dis ­
Iric l Coun declined 10 dismiss Ihe complain!, see Borden, 
Inc . v. Meiji Milk Producrs Co., 919 F.2d 822, 826 (2d Cir. 
1990) (di slric l coun may relain jllrisdiclion over aClion 
subjecl 10 Convenlion on Ihe Recognilion and Enforce­
men I of Foreign Arbilral Awards), cerl. denied , III S. CI. 
2259 (1991) , il s order compelling arbilralion is nOI 
appealable under 9 U.S.C. § 16(b)(3).' 

We see no jurisdiclional significance 10 Ihe dockel enrry 
marking Ihe case as "closed," which we will assume was 
made for admini slralive or slalislical convenience. See 
Corion Corp . v. Chen, 964 F.2d 55, 56-57 (l SI Cir. 1992) 
(direclion of dislricl coun "Ihallhe case be 'adminislra­
lively closed' pending arbilralion . . . Inoll eqllivalenllo 
a final judgmenl of di smissal") ; Campbell v. Dominick & 
Dominick , In c., 872 F.2d 358,360 (111h Cir. 1989) (order 
closing case for slalislical purposes did nOI re nder aClion 
final). The closing of Ihe case wilhoul an adjudical ion of 
Ihe complainl did nol place Ihe complainl in some son 
of jurisdiclional limbo and did nOI render Ihe arbilralion 
order available for immediale appeal. The complainl in 

3 lI i1d thc compl aint becn dismissed. il is arguable that an appea l wuuld 
be immetJi .u~ ly avai lable. Ihuu&h the re lid might be limited 10 vlCI.in, 
(he di smis u l. Ic insul inllhe compl ainl, and deci ininllo review I' rna' 
slaKe the o rde , d irect in, IIb illll io n. Bt41 su McCowafl v. D~a" Willu 
Reyllold$ I"c., 889 F.ld 4 S I . 453 (2d Cir. 1989) (re(e rence: DC claims to 
arbitration in embedded proceed ina un.ppnl.ble despi te Distric i Courl 'S 
SUllernenl th a i i l had ,un led mol i l,)n 10 di5miu). 

918 

• 
Ihe embedded aClion, nOI having bee n adjlldi caled , 
remains wilhin Ihe jllri sdi clion of Ihe Dislricl Coun, 
regardless of Ihe effon 10 lidy up Ihe doc ke l c ard . 

Conclusion 

The appeal is di smissed for lack of appellale jurisdic­
lion. 

919 
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, ourt Decisions 

an adjuster were consolidated into the action against 
Underwriters. The court granted Underwriters' 
motion to compel arbitration, and McDermott 
appealed. 

The issue before the court was whether the 
order compelling arbitration is interlocutory or final. 
McDermott contended that the decision was final 
because "the only jurisdictional basis for the original 
suit's removal to federal court was the question of 
arbitrability under the Convention." It denied any 
relevance to the state law claims raised in the origi­
nal suit and the other suits that were later consoli­
dated into it. The court disagreed with McDermott's 
contentions, concluding that because the arbitrabili­
ty issue is embedded among other claims, the order 
compelling arbitration cannot be deemed a decision 
ending the litigation on the merits. It noted judicial 
precedent which hold that cases that are consolidat-

• 
become a single judicial unit. The court deter-

. :ed that McDermott's interpretation ignored the 
broad scope of the consolidation orders and held 
that the "finality of the arbitration decision depends 
upon the present posture of the case, not on the nar­
row context in which the arbitrability question first 
arose." Since the district court's orders were inter­
locutory and not final, the appellate court ruled that 
McDermott's appeal was barred by 9 U. S.c. §16(b). 
McDermott International, Inc. v. Underwriters at 
Lloyds, Nos. 92-3622 and 104207, 1993 U.s. App. 
LEXIS 121 (5th Cir. Jan. 6, 1993). 

vi 
INTERNA TIONAL-APPEALS-INTERLOCUTO­
RY ORDER-APPELLATE JURISDICTION-FED­
ERAL ARBITRATION ACT 

A lower court's order requiring arbitration that 
is entered in a lawsuit brought on the underlying 
dispute in which the complaint is not dismissed 

a t the case is nonetheless marked "closed" is not 
"III!Ir 'pealable order under 9 U.S.c. §16(b). 

Chilewich International, an export-import firm 
based in New York, entered into a contract to sell 
footwear to Raznoexport, then a Soviet government 
entity. The contract (Russian contract) contained an 
arbitration clause providing for arbitration in 
Moscow. To fulfill its obligation under the Russian 
contract Chilewich contracted with Filanto, an 
Italian manufacturer and seller of footwear. They 
purportedly entered into a memorandum agreement 
which incorporated by reference the Russian con­
tract. Chilewich refused to accept a shipment, caus­
ing Filanto to incur a loss and to file a breach of 
contract action against it. Chilewich sought to have 
the matter submitted to arbitration but a question 
arose as to the context and time concerning the for­
mation of their contract. Finding that Filanto's 
actions estopped it from denying the existence of an 
arbitration agreement, the district court directed the 

-;.;- "-

Review 0 

parties to arbitrate their dispute in Moscow. Filart%'" 
appealed. ,.. 

The c~urt determined that it did not have appel­
late jurisdlCtion. In the case at bar, the judgment that 
was entered ordered only arbitration; it did not 
order a dismissal of the complaint. The docket 
entries, however, reflected that the case was 
"closed." The court concluded that the proceedings 
below presented a classic example of an embedded 
proceeding. Because the trial court declined to dis­
miss the complaint, the appellate court determined 
that the order compelling arbitration was not 
appealable under 9 U.S.C §16(b)(3). The appellate 
court also assumed that the docket entry was "made 
for administrative or statistical convenience," there­
by rendering no jurisdictional significance to the 
entry. It reasoned that, regardless of the effort to 
clean up the docket card, the complaint in the 
embedded proceeding remained within the jurisdic­
tion of the district court because it was never adjudi­
cated. Filanto, S.p.A. v. Chilewich International 
Corp ., No. 92-7657 (2d Cir. Jan. 19, 1993). 

COMMERCIAL-APPEALABILITY -FEDERAL 
ARBITRATION ACT-INTERLOCUTORY ORDER 

An appellate court held that an order directing 
the parties to proceed to arbitration, which was 
issued from an embedded proceeding, was an 
unappealable interlocutory decision under section 
16 of the Federal Arbitration Act (FAA). 

Esther Perera, along with Alvin Champ, another 
plaintiff, filed claims against Siegel Trading. Siegel 
moved for an order compelling arbitration. At the 
same time, the court had before it Siegel's motion to 
dismiss the complaint and Perera's motion for class 
certification. It granted the motion to compel arbitra­
tion and, because of its decision, the court did not 
consider the other motions pending before it. The 
court subsequently ordered Perera to proceed indi­
vidually to arbitration and, pursuant to rule 54(b) of 
the Federal Rules of Civil Procedure, entered judg­
ment on that order. It refused to compel arbitration 
of Champ's claims. Perera appealed. 

Perera's asserted basis for jurisdiction was that 
the order directing her to proceed to arbitration was 
a final appealable decision under the FAA. The court 
determined that Perera was apparently asserting 
that because the arbitration order is final, all proce­
dural decisions made in the process of reaching that 
order, including the decision not to certify, are also 
final and reviewable as part of the final decision. The 
court, however, disagreed with her assertion. It con­
sidered the phrase "final decision" in section 16 and 
concluded that by using a term of art without pro­
viding a definition, "Congress intended to retain its 
preexisting meaning." In this case, the proceeding 
below was embedded because the arbitration order 
was granted in a proceeding for other relief. The 
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