
64 .46 n;n~; RAI. IUJI.I;~ In;CISION I 
lIlall will wanl l(l nuurimi7.p lhf' eAtal.f!'S 01 ER 
r"I'O\lNY (ur the IWnI!fit u f lI ':!r mH1ht", Ms . On May 12, l!l!12, MkhltPI Koll', the 8ur-
MJtlmlt'k, Mlluth('r tl ililrib ulct! umlt·, the vivint( s pous~ and d ist ,ihutee of the dece· 
will. Adtlit ionally, Ihe ('statf' undouhlf·dly fi t-III. filed a MOlinrl fo r In tcrvl:!ntion Punu-
hl.!' hilll' and adlllinit;lrativt' coslJi whirh aut to Il ule 2-1(;1) a ile! (II) anMar Co n:tnlida· 
MR. 7.icherman will wilnt tn ensure lire cov­
ered. Thert'(ore. the court fillll" that Ur. 
Kale'" interpst as u distributee will adc­
QUately be re llreAPnlPd hy thp exi14lillK par­
lieR_ 

H. Ppr miKHive I ntervl!ntion . 

Rule 24(b) slaws in I~rlillenl part: 

fb ) I'umilfli lve Inluventlun. IItH.1I 
timely Rpplication Itnyune may be pe rmit­
tf'd to intervenf' in An a('tion : .. (~, 

when an HPI) licRn t'~ cla im o r d(> (e n~e alld 
Lhe main act ion hllve a IIUe:itioll o( law or 
(al' l in common .... In nerciMinK iOl 

disl:!relion the I:!ourt shall con!:lide r wheth· 
e r the intervention will unduly delay IJr 
prejudke the adjudication u ( th .. r il{htA IIf 
thp o riginal parlit"s . 

Ft"d .It.Civ .Pro. 24( lJ). 

, ·1 1 There i!:l 110 duulll that IIr . Kole 's 
claimM for pt'"C'llIIillr)' III.U"M Ill' s u!'ttailwd 
duf' Itl tlit' 11 t"("'I II"' It"~ ,I,'nth itllli fllr ),(rll'f 

Itm' !IIt'ntal ,ulj£u"h ' I" "Xp"rI,'m·,·d r;\I ... . 

tPII'~ IIlIIl!ol u( 1:1'" and flu' t In ,'111 111111111 WI! II 
('lIu nlJlunl' lUI" two III ,In'l ";(l'Il' II"wI" ',·r. 
frum thp afrld,l\' llX l'IU j,IIII((.,d hy plallltlff .. 

10 Jo; 'II'I'Hrt 111 t' tr 1'1:11111 .. f I'rt'JUlltr.·, Ih, ' 

('nu rt ran set' th a t 1""'rluitlillJ,: Dr. "': ull' In 

inte n'ene will unduly prt'Judkt.' the ci'lim" 
brouj{ht by Ms. Zirherrnan ~nct M~ . Mah.,· 
If'k . Thus, in iL'f lliscrclion, th~ cuurt Il l" 
nif's intervention pu rsuant to Rul~ l4tlJ), 

C. C.onsolidatiun 

15 1 The court also den ies Or. Kol" '8 Mu· 

tion for <An~olidation flf All Pt!ndinf,! Ac· 
t inn" J{f'Ka rd inK Mir hal'l 1\011'. Hule 42(a) 
cHll f. ·rM tliHrr .. tion upon tilt' trial t'Illirt til 

c.Jrl..t'rminf' w)wtllt~r clln~ulidat ion is ap"m' 
,Iflat f" . Fur th., rl'aSlln~ f'xplaint'11 aOO\'I'. 
thp C'Hurt ~f't'~ nH 1 1<t~is fur Ur, Kol tl 's mn. 

tlUIi f!lr CflllsCiliflalion . 

so Oltllf: ln :lI. 

tion uf All Pef1Jin~ Actiull!t RCKHrd in&; Mi· 
d"tael Kolt!. After IiridinJ:. ur~umelll Will 

held on May 29, 1992. On June 10, 1992, 
1)Iw.intiffH filed two affidavits ill rlJmera to 
sUl'port thei r rlaim that they woultllK! prej· 
udiced by Or. Kol,·'s "resl'nce in thl' aclinn. 
On J une II, I~J:l, the cou rt orde red thal 
t)lose affidaviL"i woulrl remain under "eill 
unti l tOO.II.y . O n June ~4. 19CJl, Ilr. Kole 
fill'd a Rt' jJly McmoranJuOl to the affida· 
vits and a rroposecl Amended Complaint 

Pursuant to a Memorandum Opiniun riled 
concu rrently with lhi~ Order, it is hereby 

ORDERED thal Dr. Kole's Mlltion for 
Interven tion Pursuant to Itlile 2tJ(a} and (bl 
and / or Con!ioJidatiflll o f All Pending AI:!­
tions Uega rc.J ing ~1 ichael Kole is denied; 
and il is further 

ORDF.R~~U that the t wu affidavilJj I:!ur· 
rently under !:leal will remain under "ral. 

SO OIUlf:ItEIl . 

• "c:::"",.."""", o 1 .;"'~ w."I \'~I""\ 

In lh~ Mllttu fir thl> AIlIl IT UATION It.:. 
l'WEES ISTEIICAIIIION IIEIIMU· 

UA. LTn .• I'elitionu. 

and 

CA I.n ; x TRAOING ANn TIIAN!II'OIIT 
CORPOR ATION, Ilupondent and 

t:rf)s_l"etii inner, 

Nu. 91 elv. 4631 (1\U I. ), 

Uniled Stales Dist.rict Court, 
S. D. Nl"w Yurk . 

Jan. l:l. I!J!I:t. 

Pe titiun was fill,d to val'at,. arhitra t ion 
awarrl . J) .. f"nf/ant fil ('d Olotinn fur ('till fir· 
Illation and to d is lllis~ fllf lack uf juri!olilic· I , 

MATII':R m ' AI' f ATION IIETW E~;N INnaICAIUI()N 1I~; IIMI I IlA 
." ..... F .• . D . .. IS.D.N.Y, 1"11 

lion. The Oi!l tric( CilU rt, :JOwe, J ., h .. lcI U$.C.A. § 1 ~: f'~d . Hulcs Civ.Prur.nul., 'I. 
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thllt: (I) where xervicl:' IIf jlrOCi;'KS in comllli· :l~ U,S,C.A, 
anre with § 12 of the Arhitration Act is 
imjJOs~ible, Hule 4. Ilrmddcs the fallback 
j,Jruvilijlln; (2) IIroreR" wa!'t not serve41 in 
lU.'t'orilance with Rule 4; (:t) rle fendilllt did 
not waive jurisdidional ,Ie fense by filint( 
cum/lu lsury counterch,i 'll to co nfirm a rlJi· 
Lnltion; but (4) I:!onsidt'rations of fa irness 
rnilitaLt'd Rgainst dismis sing; anc1 (5) a rlJi­
lnltor 's refusal LO hrar live testimony did 
not provide lJa"is fur v8catinl{ the award. 

Petition to vlllcat ... "·nit'd and pt'tition 
to (on firm Krilonleti , 

I. Arbitralion ~3 1 

Provision of the ArlJitration A('t rl'ilui r' 
inK servife by marshal in any district 
where non resident i!'4 fuu nd is a n<lch ronism, 
not only hecuu!le it cannot account for in· 
temalionaiil.a lion uf arhitration law s ubse· 
quent to its enactment, hut alsu because it 
(.nnot ac('ou nl for ",u l))~elluent ahandnn· 
nlent of United S tates marshals as rou tine 
Vrocess ~en'er·" . 9 U.S.C.,A . § 12. 

%. Arbitratiun ~3 1 

If pa rly In arlJilrat ion cannot IJe found 
In any rliMtrict, "rovi~ion of the Arbitration 
Art dt>atint( with se rvirf' un foreign l'arlics 
(,,,nnot ht· taken as tllP propf'r standard (or 

afrvk'e uf I'rut't·s~, and rf'("oun-t' mu !> t lw 
h;..d tu th~ Ft·r! ... r,,1 Hutc~ or Civil Proce· 
!Iurt', and prupcr falll tlll'k I'rlIvi!'>ion i~ Hule 
t !I I!.S.C.A. § 12: Fl'tI..Hulc~ eiv.l'mc. 
Itul, 4, 2M U.S.C.A . 

3 . • 'tdrra l Civil I'rnudur~ 4=>-192 

Neith~r pro\'i~ioll (o r service of pro-­
tflll in accord ance with state practice for 
service on foreign corpo ration nor provision 
for alt..t! rn"tive mt!thod~ when service is to 
hf effeflerl upon a l13rty in furt" ign cnun try 
is salis fiecl hy scndint( dCK'umt!llt from one 
16lwrncy to another hy rf'gula r mail. F'ed. 
Rult.~ Civ. Proe.Rule 4(e. i), (i)(I), ~M 

US.C.A. 

~ . Arbitration 4=>3 1 

Failurl' to adhert> lu an)' of thp Hules 
tlf CLvil I'rocedu re r('garclill~ sc rv ic(' of pro­
(e!\~ 1I11\y 1M' t'x('uSI!d "y l"JIIsidl!ratilll\:i IIC 
fairness. at Il'uSt ill arhitration C;HI('!oI . 9 

5, "'ederH ' Civil Pru('edur~ p35 

('.nmnulf)·!aw I'focf'durp sUPI.lemcILL .. 
Federal Hules ur Civil Procedure, hut CUIII· 
mun ·law rul!.' is IlislJlacNito the exlt'nl Ihat 
it i ~ unwurkahlt! within lhe l'ichemt' o f IIII' 
Federal )(ul..:s . 

6. ,,'~d~rll' Court. $:=10 '*5 
Fitin),( II f com lHli!mry coonterclaim !I,N'S 

nol waive in pe omnam ju ri~41iclioflill I·hal· 
11 '11 '::": with which it i~ juined. F~II . Uul,'s 
Civ.l'ruc .Hule 1:1( 11), tH U.S.e .A, 

7. Arbit ration 4=>77t I) 

Peti tioll to confirm arhitration aWltrll 
WaJ! "conlpulso ry cuullt.e rclaim" to J)t' t itiun 
to vacate, a nd WinK of it did not wa ive 
jurisdicLiomd de f .. nsf'. Ft!II. Hul('~ Civ.l'we. 
1t,,1. 1:1(.), 2X II .S.C.A. 

~~ publicalion Words and I'hr3)ol' ~ 
for ocher judicia l cnn",lrllC'I jn IlS ;'1111) 
definilimu. 

8, (;ourtl e;.37(3) 

New York procedure pcrmiL~ cuunll'r' 
claim without wuiver of jurisdicti()fJai Ill' 

ftmse~ . 

9. Arhilration 1P77(.51 

Mutinn to dholm is!l l)ftition to vacate 
a rhitnttion award, hasf'd UII lack u f I'rOft's!', 
wnulrl /It· !1('ni,'11 when' t llf' dcf ... nc litnt n '!' 
uJ:ni:tl!tl und had nf'v('r .t iMl'u tf',ltltal hutt. It 

anli the plaintiff were s\llJjl.'t t to CI,urt'S 

lJt~nmd jurisdiction in connection with 
tht'i r penchnK motinr\s rnr relil'f and tI ... 
,ll'fendanl s u((crt.'ti no siJ:ni ( ic;\nt prt'jUlhn' 

by p lain tiffs fuilure to l,dhere lu I'ml H'r 
methods of serv ice . 

10. Arbitration 4=>72.1 

"';., ilu re to hea r live tt'st imo l1), CUlllpr" 
miJ(ecl fu ilnes!oI of a rh itration ht·;trillJ:, " !"I)I' 

cia ll)' in the (ace of r€peah'c! Ille;,s tu 11rt's­
ent liv(' witnt"s!\cs, hut did lint "n'v"nt ('!lI\ ' 

f irmaliull IIf the awanl wlU'rc j'vidl'III't' with 
rl'!'tpt'l'lttl ill lt'nll'ouid lun 't' tlt'CII pro'sl'ult,d 
l"roulCh affillavit~ . !I II.S.C.A . § lU(u)t :II, 

K,'n ncdy & l.if l i ~. N,·w Yurk City. fl1 r 
petitil)lIl'r; IIy John T, I.illis, Jr. 
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Cif-aty, liotllieh. Steen & I-i:.un iltnn . New Bas .. " 011 doc umen tary ct nce alont!. the 
Ynrk City. (or rf"Mptlnci en l ; t.y (it·urge J . ,Irlllimtor lI1atle a Preliminary Aware! on 
~~rumhA("h, Jr .. l.awrt"nre It Frit'tlnllln , :tllli IkllllK'( 2:1 , l !t!HI, cfllu·llItlillt.:' in favor of 
Paul S. tiiordano. {'altralNlrl 011 i!;sues of l'lIlIl racl intt:'rlirCl.iI-

OPINION ANIl ORl>t~ lt 

LOW 1-:, District JlId~t! . 

Befote (hi" Court ill the pe tition o( Intet· 
C.rhun IIt·rmuda LuI. ("'nlcr<.At.rho n") 
seekillK to have plirt of un urlJilraliun 
awar.1 rlld~. t A"ril to. HI!tJ \'acaled and to 
have lIul! portion of till' t1isl.ut~ r t!heard 
lw(ure it IWW arbitr».wr. Also hefnre th is 
(',Alu r t is Iilp motion of respmulrnt and 
croRs·petitiuller (".altex Tradin/.{ and Trans­
po rt COrJKltation ,"Galtral'ort" ) se~kin){ dis­
mi~!la l of thE' petition til vae».Le and ('on fir­
mation o( the arbitrator's award ami pre­
liminary award . For the reaSllnM flet forth 
belo ...... Callraporl 's motiuns tu d is miss In· 
terCarlxm'fI I~tition to vacute the arbitra · 
t ion award is denied ; InLe r(;"' rllulI '" lleti­
tion to VIU.'8te the award i!'! alsu deni~d ; anti 
r .. ltral)()rt·s petition to confirm Ihe awa rd 

i. granlell. 

IlACKGltOUNIJ 

Th~ l,art i(,M to thi~ d i~IHl h' ,'un lrnC' lf'f l in 
l!IIH fo r li lt' Ilurrhast" alUl sHle fI( pclroll'­
urn I'rlHhwLo> Thpl r 8){fI'l'nWIl I JlruY HJct! 
that "lt lh i~ ro ntrd.cl I'Ih:.1I lit' I(lIv('rll"ll h.Y 
the lawH uf the state u f N~w Yurk lilltl a llY 
di~pute Hri~illg hereuncl t.> r Hhall bt! Ilt'ltl\'d 
hy ar-hitnttion at New York, N.Y." A .Ii,,­
pule am~f' oyer ~rrorrnant'e or the cun­
tract. and in 19~ . InlltrCarbnn demand~d 
arbitration . In 1987. InlerCaroon sued Cal· 
Lraport in this District Court to COlfllwl 
arbitration. Juda-e Want fouml in (avor o f 
(nterearoon, and his order compelling arbi­
tration ..... IUI ullheld on apl>eal. 

Arhitration commencetl with the flll. rtieM· 
SuhmissKlO Agreement datetl May 17, WOO. 

I . Thf' d ispulf' is Ixlwetn IUft'isn pOIn if'l, nul 
-f'Ulilf'iy brtw«n citi lens of Ih~ 1Jnilf'd Slall'S.-
9 U.S.C. § 201 . 

J . SHlion 12 \Ia lt's; 

Not Kf' IIf a mUllun 10 va"'alf' , ,notlir), . .... 
('ortf'('t iiln award must be !oCr,,~tJ uf1'Un Ihe 
ad\'f'ut- rart )' o r his athlrnf'V wlthlll three 
meonlll' lIITl'r ttl(' award I' f,lrt! ,,' Ild lWl'rnJ 
1I11,e' iI 'I...,...,. p",' IV"" ,nltl.· .. I .. f Ihe- .1,,1'1.1 
"" uhul "" 1m h IIII' ;lWiI'.! I.o.'h ,,, ... 1.·. , u, It ... · f 

11110 . On April III, 1!t91, allli aJ(ain without 
h"tdill': allY live IU;';lrill),('s. thl! arhilnttur 
1Il.ltll' his final Awanl, cuncludillM in (avor 
of Cal trapo rl on the rt·maininK issueK Rnd 
rt '(ulling to rtHlpcn the iNIHIt!H decided in 
the I' rclimi lla ry AwarJ . 

Inlt'r~arhon IIPtitioOl'l Ihi!'! ('.ourt to va­
cate that part o( the rillitl Award wh ic h 
dt"Cidt'd 8J(Ki""t reolle nin)! tile Pre liminary 
Award, antJ tn order the s uhject o( the 

Prelim inary Award rl.! llea rd by a lIew arbi· 
tratnr_ Notire o( lllfO p~·tilion wa .. flent hy 
mail from InterCa rhun's New York attur­
neys to Ca lLralKlrt's New York attorneys, 
and W8~ rerpivf'll II)' thr latter on July 10. 
iU!l!. Doth partie~ are fflrt"ign companies . 

m~CUSS ION 

The l)articI 81l\.1lh~ Court agree thal this 
fl i!-lpU le i1l )(overned by the Convention I}n 
111(> Ht!~OKliition and r.nfnrcemcnt o( Fur· 
Ci}{fl :\rbitntl Awa rds. Junt' 10. 195M. ;) 

II .S T 2f117. T _I.A .:-;. Nfl. fi9!t7 I lI~reina(ter 
tilt' "Cnny,-,utiun" l. as implcllIt'll te-d hy 9 
l ' .S.C. U ltll-OI(I 

A. JUrl~dic LilJll 

Thl.' (i rst illsue til h~ ;l(hlrc!\:\ed i!!- whNh­
tor Ihi" C.,urt hn" juri!'!dirtioll to e ntertain 
1I11 l' rCa rhulI 'lO lK'titillll . Caitntl)()rl argues 
that the Cou rt lat' kK jurip;ci irt ioll becauMe 
~e rY i('fO was not carried out by a United 
States mar.jhal in accordancf> wilh 9 U.S.C. 
§ I:!.' or in any other manner as proyjfled 
hy Itule 4 of the Federal Rules o( Ciyi l 
Procedure. Int.erCarbon argues that 8t"r­
vire upon Caltraport's attorney was suffi­
cif'n t under Se('tio ll 12, a nd thal ill any 
eVl'nt the lJroper fallback provision of the 

\' i~t' shall he madt' IIplin Ihe adverSe- pari)' or 
III ~ allornty a, rre:lol..-r ilM:d by law for service 
tlf nUliet' Hf mOlinn in an action in tht' ~mt: 
I 'mll I. 1/ tit" fJlil ''''Jl' pmty sh/JIIIH u mmrui. 
J~fII Ih,,11 the "oric" 01 tlfe IIppliclllion slfoU ~ 
!>"" ,,.d bv Ihr ,II4Inhlll u/ ""y districf M'II/, i" 
w/uf'l, Ihe fJdl'tru' (tOrty ",fly '" I (lund in M,t 
""mill" d.l 1111", p,,,rf'.H III Iht ,'OIHt. 

'I I I .... ( . If 12 t~·IIJ I I II., ,, ..... 101,·. 1). 

t 

MArna! OF AIUllTl, ~ IH:TW ~:EN INT.:lteA llIlO~ IIEllMlll1A 
("II f .M_D . .. IS.b ,N.V_ 19UI 

t'...dcra l Hule" u ( Civ il 1',, 1("1·1111 (1- . Huh';' motion in all lwliun in till' !-lame cou rt. " 9 
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flltht' r than Hule 4. Thl' ( 'uu rt (inds in U.S.C. § 12. Fur:t IIlIlIfI·:o;i.h·lI l . ~t>rvit'" i!O 
faynr of Inter(':arhon UII tllf> jUrlIt. lic tiollal lO h~ maclt' "ill like mallll!:!r as otllt'r Iln ~ 
LiSUC, lhuu){h not fnr the rC;t!-ll llIS ~iven by c(>ss o( the cou rt." /rI. 
Inlt'rCarbon. 

I. SuHide ncy of St'rvice 

(t J Section 20M of the (('(iI' r .. 1 arhitra­
tion lllatutc proyiclt'x lhllt Sf'l' tiUOM I 
through I~ aJllJly to arLJitr:.tlillll under the 
Con\'enLinn "to the ~Xlent that Is..t:tion~ I 
through 12) are not in con fl irt with IChalt­
It'r 2. Sections 20) throu){h 20M) (lr tht" 
ConYe ntifln a~ ratified hy Ihe United 
States." 9 U.S.C. § tOX. ~·tilm 12 does 
not squa rt"ly run flirt with ~,tions tOI - OH 
or the (AlIYenlion, hut neither Ih)E'~ it ~ive 
Iny directKHl fu r serv ice on a (oreign party . 
hl~t.elld. for a nonrcl'lii.Jent IIf tile tJiMlricl 
where an award iM madt!. Seetinn 12 re­
'luirt!8 sc rvi('e by a marshal in !lily district 
where the nonresident i~ fnuncl . The proh­
lem is Ilutl fo(@i~n Ilartic!'! will nol lIt'ces-
51rily be found in ally rli~lriC't . i(1!lllI irinJ{ 
parties to satis fy Serlion 12 mi~ht amount 
to requirinJ.: thE'm to eta the iI1l IKJSMihle.' 

(%) In Iht"st! circumslant'f's , :-;,"(linn 12 
Clnnot Itt· takell as I ht· "r0I'I' r RlanJard (or 
strvice of Jlroct!ss. He('ourJolc mu~t Iw had 
IJ) th t" FfOdc ral Itu lt!ll o( Civ il PrcH.'t'dure. 
The partie~ . howt!vt!r. disRgrt.'t' a~ to which 
(If the Fede ral Rules i ~ the IJroper (allhack 
provision: Hu ll! 4 or Hulf" :1. ~ection 12 
does offt!r some Kuidance on thiM point, 
because it dil-itinKuishe~ betWH'1I the man· 
ner of service upon a r(>~idcnt and Ihe 
manner of :;ervice ul)On a n()nre~idcnt. For 
• resident, service is to 1Jt· in the manne r 
"prescrihed by law for 8erYtce (I f notice of 

J. Seelion 12 is an ana('hroniilO nvt only be· 
cause il e-annni aceou nl for the- intt'rnaliullali7..l­
lion of arbitratiun I:..., lluhw-'jUf'ni to it~ enilel· 
menl. bU I also becauK it eallnul ""4"lUll! fur Iht' 
subsequent .band.l"me'nt of Umlf'd Slale'!o mar· 
~hals ile; r!)utine proceu Mervel'5. Ame'ndlllclIl.IO 
10 the Ftdual kules of Civil !'mecdl" t' in the 
cady t980. 5ui»lanlially chan¥ed Ihe itle' ntity ur 
Ihf)sc who m ay scn'c IlrO~'-CU . "1I'lnur III 1!J80. 
1M manhal was tllf' slatf'd .'1 .. 1111111111\ M.'n·cr 
unltu there wa~ a rw-f!oCln ·.'Ipc"('ially aI1f1,.-,illtf'tJ· 
by Ihe cuun to m .. ke servitf' .~ (1,uu/il'\ i" f,d 
tr.l Su,"",f)n J SUl'iu Und" Imuml,J HilI, ~ ,.I 

tht F"duol R"If'J "I 01'/1 f'r, fI('l',lmf'_ 9i1 ... .tUI. 
II . 94 (l'l8J) The- ~n~tt'nslhI Y luin.II'''' pur. 
"'I'K: ~ III Ilw :unemlme-nt\ ... ·a\ 10 - 1"k lf'1 the' 

Caltrapu rt :IlItl)' ("itt·l'I tlw S .. nllitl Cir­
cuit's huldi tl}{ un :an i.Il'lItil'a l qu~stiun in­
volving 9 U.S ,C. § tI, which KflYf'rnt> CUlt fir· 
milLio n u( a rhitrat inn awltn.ls. /{ud & 
Murfi", 111(,. I'. U" ·"fliIl91/11I1 .Oi~· E'/t·('. ('0'-" .• 
4a~ F.:ltl I ~j;~ . 1t71 ,~tt Cir . l~7t) {"TIll' 
phrase 'in like manne r as other process IIf 
th~ court' ("unci in § !I o( the Arhitration 
Act rdt·rs In Ft·II.H.Civ.P . .. on the HCC(lm ' 

1'Iishment or allprOI)riate servil'~ _'l 
S~clion~ !I alll i It emllloy the same Jan· 
KIHlJ{e rrl-:ard inK sf'rvke upon nnnrPMi· 
denls. ~ The Court :l}{rt'e:ol with Caltrapnrt 
that Inte rCarhun 's int.erJjrctation is all hut 
forec losed by Hetd. AUfI thKt conclusion is 
~\lJlPorted hy the slructure o( gection 12. 
which desiKne(lIy refe rs residt' lIl<; to the 
"roccdur~:\ (ur SC rvil't" o( Ii notict" o( mo· 
t ion. while rdcrrin..: nfltlrl'!-licli·nL..; til tlil' 
proct!durf's fo r s crviCl' o ( }JI'CIC(·.Oi .... 

Thus (;1( the Court lu\1'I conclurlt·d that 
SN-tion 12 prc ..... itlt!~ no mcth()f l u( servire 
(or fort"iKIl p<crlies nul resi.lent in any dis · 
trirt nf the United Statf'!'I. and that Ihe 
proper fltllhack IIrtlVi,.;ion fur service or 1'(fI· 
re\l:\ is Fcli.JU :iy .P. 4 . The ne xt questinn 

is whether Inll·rGml.on :-\atis (i .. ~1 any of the 
procedures (or servict' 1)( process under 
Rule 4. and th e answ~r i~ tlmt it did not. 
InterCarhun Ilractica lly admits this by its 
Rtlempt to redi rect the Court's attention 
from Hule 4 to nul t" 5. and hy its fa ilure 10 
rlaim that it mt!t the n ·quiremf'nls or Ru le 
4. Petitiotle r 'M Heply Memorandum al 6. 
Examination of Rule " con firms that sim· 

Illy sendinK a IM!lition frum one attnrnt"y tn 

marshals out 01 ~ummons !IoCrvit-c almo~t c!llin.-· 
1),.- Id. 

4. Scl'liulI 9 ~t:lle s ill prrlinent 1',111 Iha l 

If the atJvtl'!loj.: pari)' i<. a re.idelll ullhe tJl !olrnl 
wilhin whu:h Ihe aW.llrtl wa~ Illi'lile, .'Iud I !oC" r 
vice .IO"hall he made upnn Ihe ad ..... rlool· ~rty Ilr 
his allurnc-y a~ rreM."ribttJ hy law fur S-Cr\'IC'e 
uf nulie- ,· III "Iu liu" ill ,III a,·, jul! In Ihe ...... 111'· 
cuo" . If Ihf' at.I\·~ I'~ pan )' shall he.- a n"l1l ~-" 
denl. IIIe-n 11K" nutir,· • ., Ihe ;.rrhntiull \hall 
be Served bv Ihe- lIIar.I ... 1 (If allY tJi .'llricl wllh 
In whi,'h tht' ",I\'t'r,< pal " . may Ix- r'Hllld 111 
like Inannt'r '" .11111:1 1'1~)('l"!O:' II( I Ill' n ,IIII 
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anuttll'r IIY !,""KII IIl" nUlil d~"'M 11(11 Kltti .. ry notify Iht' 1I1'Pf'lIal. 'Ul proceedillJ.:iI had 
Rilly IIf lhat rlll("M flrllCl'durt':4 (ur fi,1'rvit't' , l'ummPIlCt',I." Vir/ory TrIlU:fI ' ., I"c, I'. Co­

I J I TW(J I lanA n f Hule .. apply here. 
"'i~l . Rule "(e)' IlrHvide!' (M "ervi .. (> in 
Itc('lwh, n{'(' with the Nt~W York State I'rn('· 
l ice (or service ullOn foreiKo corporatiolls.' 
Set:und, Itule 4(i) IITO\'icleK fur mE'lhooM IIf 
service al~rn. live to those in Rule 4(el 
when ".ervice ill tAl be d(t!c~ UPO " (a) 
pa rt y in It fo reign cllun lry ." Fed.R.Civ.P. 
4fi )(I).' Nei l he r Itr lht!~e pruviHiun!t hi gal­

iKri~cl Ly KellilinK a duc.' unlPn t (rom une 
attlltllf'y to anot h~r Ly rel{ula r mail. 

1l .. (ecUi in ~f' r vicf' o ( I,rocess may never­
Lllt'h~!ul he f'lu'Ul'etJ whe re considerations uf 
(airllp.KfI so rPfluire, at If'ast in cases tlutt 
a ril'e Ilursuant to arbitration proceedings. 
In olle cal'£>, a motion to stay a court arlion 
Iwnding a r hitratiun WitS ~e rved on a (or· 
eign party'ij a ttA>rneYR, a nd wa." held liuf(i · 
('ien t 11.8 a demand (or arbitration . Mf'rrill 
LVnch. Piuu, Pe",tt~r &- Smith v. l.ecopl4 -
In., !l5)t Jo'. ~fl H4~, H44-4fi (2rl Cir . l~77) . 

The Court (uund jurhulietion to be unquell ' 
tioIl8"h~ ~autle the va rtiel:i ugr~t.'d to arbi· 
tra te in New Yurk, and it then explaillPd 
that "l r jegardlesJoI of the prl'(' ise II..'J{ul JoIt.a­
tus of (t hel Httorlll'Y~ 110 un(airnt's1'I 
rf"1U 11JI (rum l{ivll1),t tor fCf:t to tht> noli('1' 
thf')' iH'tu .. lly rpt' " i\·t'.I " /d. at H·l r, 

SlIIlIlarly. Knlttllt'r (·as,· f"uml that :111 

Rl{ff>f'IRf'nl tn a r!Jural!' ~a\' f' risl' III jllrl!'l lic' 
lion. a llli tha t wllh jllrislilt' lllIfl l·s tahlisllt..'d . 
"tht' ~lIle function IIr pr()('t's~ .. was . tn 

5. Rulr 4(r) "alcs in pall Ih,u 
Whr ne vrf a lla lUle ' ,f Ihe !ola,e In wh ich 
Ihr di!olricl toun i~ hrlll plUvid,,, (I) rll' srr 
v,ce of • summons. or of ill nol il'r uruu a 
party n~ an inhabi talll of or founJ within the 
SUIf'. .. Kr\lice- may t'I(' nu.de under the 
C'lrCtlmslances and in Iht manllC'f" prf'~f1hrd 
in lhe "Ia luic or rule. 

• . .y, N. V .Civ.l'rae.I.. .. R. !i ) I I (M cKioncy 
1990) U'cr",o .. 1 Krv\ce UpUI\ it fUff'lan fOlpnu 

l ton III be madr b)' drlwcnng ~UlnmUIlS ~ to .m 

n(f,.f" . dirKI"'f. managit,~ ur SClIC'ral agent . ur 
ra\hle'r ur a\\lSI .. nt ('ashirr or III any Ulh(', 
aKrnl aulhon7cd hv apl',uinllllrnl 0 1 hy law In 
re (,cive K'rII l l ' f' .H) . 

7. Tllf' aYrnuf'S fUf <,('n', (,c Ululrr Mule 40)tl) an' 
f'\<,('nliallv a\ f"II.,w\ 

lId If' It., malinI'I prc", ,,1..:.1 11\ lIu: 1.11\ f,f 
,r-' · ".t"e:4T'l " . ~'-. ' r -.t!r. ~ c - '~ .... ' ~' ..• ~Ir\ 

, Ul ., - • • " .~ , . ' .'- , , co-:,# I 

",;JU"in (;,.",:rul tI,. Abmct,.dJl,i,."t(),. V 
Trnn.-iporll's, :tali F.2d ;154, :Jt);J, :J64 (2d 
Cir. IYfi4). Other r"I'L~ tilll.aceillCd thul I$er· 
\'il'e lIIig ht have !lcen adequate umJer the 
rules, but II. conct'rn fur basic f" irness was 
the Kluling point (or analysis . 

1-'1 In lum, Int~rCa rhon should not be 
helJ to the te r m1'l of St:ction I:! of the 
Aruil rution Act, IJUt it al!\o fai lt'J! tu luJht! re 
ld IIny or lill..' applica!J lc fallback rules 
found in the Federdl Rules or Civil Proce­
dun'. ColIsi4.lemtiuns o( rairneRA, however, 
may excuse that failu re (at least in a rLi Lra­
tion cases). 

2. Waiver of Jurisdictional Objection 

Another ronsidenltion---one that the par­
ties initiully failed to address I-is whether 
Caltraport waived iL" jurisdict ional defense 
when it aCCOml)a nied iLs motion to dis miss 
with a "crOli!i-motion" for confir mation of 
the arhitration a wa rd.' T he iss ut! has a 
rich a nd con fl icted past, Prior to enact· 
mf.:nt in HlaK of the Federal Rult:s o( Civil 
Ilrocedure, a derenllant who combined u 
('ounle rclaim with au olljl'etiun to !'H'rvic.-e of 
pnlCl'SS waiv('d lhut jurisdictional ol,jec tion . 
,If,.r('IUIIII .'f 1/,.,,1 & l.ighl ('0. " . J.II. ('/014' 
& SIHI~. :!1I-1 U.S. ~KG. ~~!). 21 S.I:t. ~K!i, 

;lXt;. td I. ~~I "HoM (I!)()1). A ddt' nd" .. t who 
Wllth.'11 In p"'!wrYt' the oLjt:ction would 
!lave to ('1t;llJcn~e jll ril'tiit·tiun ill a RI>e<'ial 
appearance. Thp coun l~rclaim ('uuld then 

juri!oliicliun: ur (IJ) as Jlrrctf'"d by Ihe rt'rdlln 
aUlhlori ly in h' !>f'un!>t' to a 'eIH'r rogalory. 
when :r;.tI Yicc in cithC"r ea~ i!o rca:ounahly cal· 
culaltd 10 giye ;lelua! notice: or (C) uron an 
inJ,yiJ ...... l. by delivery 10 the IndIvidua l pcr. 
sonally, and upon :it L'Of"porallun ur pallner' 
shir or association, by delh'ery 10 all unlccr. a 
man;)K'"1I or l!;tneral alltnl ; or 0» hy an)' 
furon ('If nlail. fe41111 inll 11 signed rt"C"cipl. to be 
.ddrnwd a nd dispatched hy th(" dcrk or lhe 
('ourt lu Ihe partv to be ",r\led: or (F.) '" 
dir«l~d by ufdrf of Ihe lOU" . 

,t Thf'" i'.5 l1c IY:ltS a.Mre'lM'd hv Ih(' parl ies in 
supplcml'I1I~1 rTI('rnor.uu.la )ubmil1('d in re: · 
"P"Il:>(' In an Ord~r of Ihili Courl dal('d Oel"hrr 
21. I~]. 

9. C .. hr.,>f.fI\ -l r""· Olllli"n~ i .. ind, .. linMUI\h 
~b!e !n,m ~ v .... l1 .c ld au" f' Jr pcrp<J'>e''' ." lhe 

. ..... . "1 <4 ~ ..... _ ...... (" 

MATTEI! (It' AI fATHlN IIt:TW.: t:N INTt: IIC AIIIIO N IIEIIMI III A 
te .. ....... F.a _D. " IS.D.N.V. t9U I 

bf m,\llf' I'Rrt ur II. ~lIIlr!l .. ql . t Kf"nertil ... ,. eourl.ll hllvtJ divitlt:d over ;t varif> ty uf 
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ptaranc~ ir the ohj.-c tiu ll ("lied . or t he rat' lnrK in unalYl.illt( tht! iflHUl'_ Stlllll' hHlk 
cuunt.errl .. im cllul.! Itt' hwut(ht as a 8Cl'a' to the text o ( !tule 1~(h), which statt!!l that 
nt.e aclKm if the oilje("linn succeeded. jurisrlictionnl dt'fel\!\t'A Mr f> not waiv,·tl wllt'u 

they are "joined with one or mor~ othcr 
tJe(e tl tit'fI ur ohjt:clions in 8. re!ll'onsive 
plead inK or motiun." One inle'llretatiun 
equates counte rclaim!l with "other dt: fen!l­
es," KO that ju risdictional defense8 are not 
waived when they are joined with a COIIII · 

h· rcl:t im. /o..'.g., "" eil Lork CU. I'. J.:llr/,. 
Jllln/".",.,· Mfg. Cu. , IIi .... It.n . : I~K 

(S.II .N .Y. ItIM ). The o)lj.)O!\illK vit'w is that 
rounterclaims do not count amnng "Olht'r 
defemw!\ or objec t ions," !\o waiver iR nut 
)lrevf'Il t.t!t.i hy Rule 12th); waiver of th~ 

ju risdictional defense i!l found iJec.ll.ust! nn 
clear dt'part ure (rom the Merchartt$ 1/",1 
rule is (ound. Sre r .g .• A{rrz 11. Hnnmult, 
~o F.R.D. 566, 569 (E.D. N .Y. 1 9~ 1); Hrnun · 
it A{i1l6, b, r:. 11. h ,d,t$tn'ru Reu7Iidfll ,.: 

Th~ ~lIestion iM whethf'r thl..' ru le o r Mer­
rllon l# HeM Hu rvivcrl enac tment of the 
fedl!ral Hules of Civil Pnl('edure-that iR, 
whdher the la. n Kua~e or scheme o( t he 
ftderal RuleR il compatib le with rt!t.e ntion 
of Merchaliis Hen l. It iM lIut a novel q uell ' 
lion. but cou r04 !lre dividt·" uver the curn'ct 
lnfowe r. S~t' ,It!an I ..... Ilytl!ltrom, A,UlOta· 
t;"'n, Joinder ofCmmt~rrltl im Under Rul, 
U(o) or 1.1(b) of F"d,mf RIlI,.$ of C;,~I 
Proudure It'i th J u ri .• dirliom,1 De/f!n!fr 
Under Rul, 11(b), 1I~ Wafl",,. 0/ Such De· 
/'.'" 17 A.LR.Fed. :1\!Jl /I!I7:1). The!iec:· 
ond Circuit is unl ledded. St.e. t .g., Cargill. 
/I". I'. Sabin' Trndi f'g & Shippi" g Co. , 
156 F.2d 2'l4, ~29 (2d f:i r . 19R5) (observing 
(hit "federa l law on th is iSA ue a ppears to 
be in disarray"). 

(5, 6) Common law Vrocudure su pple­
men~ the ~"'ede",1 RuleR o ( Civil Proce-
dure. stt N,u' lIo",p~hire Fire but CU. II. 

.'iranlo •. ~62 U.S. 4114, 406, 80 S.CL 84:1, 
~!i . 4 I..Ed .2el H2r. (HUiO), so i( both M,r­
rhnn ts /ltfll Rnd the ..... edera l Ru les can 
roexi~t. tht'rf' i~ no rf'aRon to ignore the 
Vtt'existin)(, ('o mmon law rule. The com­
mon law rule i!l di~l'lacf'd. howf'ver, to the 
utAmt that it i~ ullwur kllhlc within the 
I(heme of tht' Federal HuleK. ....e4It:ral com' 
mon law is, of COllrKe, .. 'suhject to the 
l'liramount ;{uthnrily of C.onK ress.' " 
Northll.tt>.d Ai,·li,,,' .• , 1m'. I': Tra".spurt 
Workers U,I ;O" of Am., AF&CIO, 4!l1 

U.S. 77, 95,10 1 S.C!. 157 1, 1 511~, 67 L. Ed.~d 

1SO (1981) (qllot ing N,w hrst!l II. Nt!uJ 
ror!; 2lIJ U.s. 3:16, :148, fil S.C!. 47H, 481, 
75 LEd. 1104 (I9:U)). And "{n)nrf' (Aln · 
!CteSS addres~t>M a ~lIbject, t'vt!n a subject 
l'rt'vious ly governt!(1 by fede ral commun 
law, the justificat ion for lawmakinJ{ by the 
fet.lt!ra l courb is Krt'atly diminisheJ ." Id. 
-151 U.S. a t 95 n. :14, 10 1 S.Ct. a t 1;,~ n. 34. 
AccordinKly, al tf' ra tion of tltl' Aff'rchrwl., 
Htot rule may f,,!lnw lIut Uli ly (rom explicit 
rtnunciatinn iu ti ll' t'"dl'ral Hll h.' ~, I,ut (rom 
iml'iici t incompa t ihility wi lh t he Clvl'rall 
sd'lcme of t he !tUll·S . 

Ma larollo, S.A ., 2;1 F.R.D. 654 IS.n .N.Y. 
19!19). And t he Supreme Court has indical ' 
ed tha t Aftrc/uw ts Hea l rt'tainR al If'aH t 
sflm~ vitality. }'rr,,,uHI II. B,,~ Marll. ('u .• 

:11 9 U.S. 44M, 4r':J, tm S.Ct. 1146. 11-19, K7 

LEd. 1509 /1943). 

A number of courts hltve paid heerl tn tIlt.' 
lieoal of the Federa l Hules to streamline l ill' 
li t iKation IJroc£>~s in gene ral and to e limi · 
nate the need fur special appt'a ran~:i ill 
particuhu. I-.:g., Nt'ijt!1ti I'. Stf';lIbrrg. 4:ltt 
F.2t1 4i:!;J. 4j:!4J (3rtl Cir.1971); UH"u"ru, 

Inc. I'. Mis..,ulI ri p(l('. H. R. Co., 5ti(j ~'.sIlJlJl . 
H46 It; .II ..... k.191!3); Keil, 16 t'. R.II . al ;11111. 
Olhers have e rfeclively rf'tained the ,wl.·cI 
for a sp€cia) al'llf'arance hy inslru('tin~ th:1I 
Illain tif(s Ciln C'llltllt·lIJ.:e l)Crsu,ml ju r i~tl i(' · 

t ion with a prelimina ry motion, a llli ri lt' a 

countercluim i( that motion is Um:iUCl·es,; rul. 
Su North Bnwrll Prod,,,., 111(,. I '. f'i'''hrr. 
2K4 F.2d 611, 61!', (U.C.Cir.1960). H", .~, .t' 

Clwse I'. ptUl-racijil' IIroodcostillg, I"c .• 
1roO .. ·. i:!ci 1:0 (D.C.Ci r .19K4) (m,rrow iu lI·r· 
Iltt!t.ation nf Nurtll Hm "rh). 

Yt·t another line uf cases dis t illJ!uisllt'~ 
Lt.oIWt'l'll Ctm11lulKory count£>rciaiml'lllIUII't·r. 
misMive countercl:~im!l. r(>asoni n~ that a 

('oml)ul!\Oty counterclaim-a t!reaturf' of 
Fellt·ra l Huh: 1 : 1 (It)-i~ II lll a yolun(my i"vu 
nliull "f juri!ll li(,l iHn in Iht! ..... ily Ihal .\11'" 
rhllf,tH /-INl t l'4I1lC"l 'ivCI I (lr it. ":.y., ,V"IFIII. 
4:1~ "' .~d a t 4:10 II. t:t; IJr(lgor "'''i/lpill!J 
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('flrJl. ,t, lI"wn Tnllk Car Co., :I7M F.:bl ('oITI Jluhwry under e 1:1(s). Thi!l conclu-
241 , 244 Hllh Cir. I!lIi7.; 1/, ..... ,. I'. Amf'nnlll sian wpiJ.(hM OlKain!'tl waivt!r of Caltraport', 
'-h nlognl/,h ('orl' .• ~t!1 F.tll l ififi (HUh I'j,.. juriMllil'tinnal dp('nse. 

i!)ti2): ItYllst rom, !tIl /Jm, at :m:J. Others A few court.q s('.!m to ('onlJilin n waiver 
IU'('C1rd IIrOI ~t· t i{ln to cumpu lRnry .61111 Ik.'r- upon BUCCe,UJ or till' ju ri~diclional ddl.!l1f1t. 

missjvf> rountt'rclaims alike . I-:.g., (intI'" Sft Nfl/dd, 4:U~ F.:!d at 4:11 n. 17: I ,mf/on. 
Lf'nrj('1 Corp. v. Jet/.'iI"" 74:\ F,jM 1325, ro, 566 F.Supp. at H51. That RIJproach 
1330 n. 1 (9th Cir.1984). Th~ least common preventJj tht! seernin~ injustice of permit­
d~nominat.or, at any rolle, is that a comllul- ling a I)arty lo appear for his own lIurposei 
"ory counlRrclaim should nOl wltive ~ juris- while being absenl for his adve~ary's pur­
diction .. 1 de fellse_ po~P8, but il imposes a ('onditiOIl that Kwal-

Mf'rrh"ll (H 11,',,( di.1 not accoun t for com- luws lh~ rult!-'"II' iM IIhle l(l comlJine CHun-
pu lsnry eount~rcJuilll:4, heCHUS~ il prt .. .odat.cd 
th t>i r existence .. SrI' W4 lUt at 200, 27 
S.c.t.. at 2Hfl ("ITJhe riKht to lcounwrclaimJ 
is of modern growth, and is merely a con­
vpnience that savel> hrinKing anothpr suit, 
not a nece!lsily of thE' ddense .. ") .. nut the 
lIame rpllSons of fairnPIHI lhat It'd the Mer" 
r hnnb 1I",t Court tn ~mliPort a waiver in 
the rase o f voluntary cuuntpre laims mili­
tale againR' a waiver in (hp case of ('01l111ul­
aory count.erdaimK_ 

171 There is not much authority on the 
question of whether a petitiun lt1 1'on(irll1 
an urLitratKln UWHrtJ iN com pUlso ry in rl'­
tlponse 1.0 a pe titio n 111 VIU'aLR the award .. 
Rut thuRe cou rL<i th"t han· cHni'Oi. lpr('cI ti ll' 
i""ue have conelu,lt·d that tilt.' l)Clition to 
('on fi rm iM ('flmpulsn ry .. /lor/iI/pitH! 
Northf'nl , /ru·. I ' . ..11111",("(1'1 Ny. SlIp"n'I ' 
IWrx IISII'", !i'l1 F_2d :lUi, llj (f,tt. Ci r. I!,7fi); 
CSX Trllllsp., Inr. I' .. If"iI",1 Tr(Hup .. (l,, ­

ion , 165 F.gul'I' .. 191, MOIJ IW.O.N.Y .. ), rf'l ' ''' 
0" othf'r grolillds, 9ftO "'.ld H72 (ld Cir. 
1991); White Molar ('orl'_ I '. 1,,'pr,mllOn­
al Union, United Au/omah;I" Aero$pore 
and Agn'c"Uurai Imlltemeul 1V0rkrrs of 
Am., UA W, LAIcal UJlioli No. !Ut, :165 
F.supp. ~14, al7 (S.D.N .Y.1973), a/I'd, 491 
F.2d lK9 (2d Cir.1974). The peti t io",1 to 
vacate and to conri rm in the l,re!lf:nl case 
('1(>lI.rly " arise! J out o f th~ [s ame) transac­
tion nr occurren('e," FPiI.R .. r:iv .. P. I :~a), and 
th .. pol icy of expeditiouslless he hintl Rule 
I:Ua) (,f'rw. inly would be ~erv~d by inc/ud­
inK .. petilion to confirm in rf'Jl.Jlunse tn a 
petition to va('ale. Tht" Court concludt>S 
lht ('altrallOrt'tt petition to confirm was 

.& T1v 1Ta1" ~C'<fTW:nl ( 01'" . ,n\ • rail ... ~ra 
' -'0" · l w..:: I Ylr ~ ;... _-! - , '; ... :, ".o r· 
~ .. " i .... .- - 11 < ."' - \0 ' ,. ~ -.. . ' --- .. c;-' 

lerdaims on ly with rneritleNs jurisdictiollal 
Ile(('nR(''' . 

(H) A final consider .. lion is HUJ(gest.ed 
hy the Second Ci r('uit's Cargill opinion, 
which Ktaus that "rwlhere th ere il> no con· 
tra ry rederal rule, it i~ appropriate to apply 
Rlate procedure in diversity catiell ." Car­
gill, 156 F.i!d at 2'ltJ. New York procedure 
I~rmit.s a counterelaim without waiver of 
jurilldielionll.1 ddenMeM. St:e id. (citing Ca l· 
louoay II, National Serv~_ InduJI., III C .. , 93 
A.D.2d 734, 461 N.Y.S.2d 280, 2l!2 (198:1)). 
Although thi:. il' not II divt=n~ity ca~e, rder­
enct! to Ijlate IImct>dllrp mRy he aljpropriat.e 
IJecaUME' lhl." purt ies have chost=n Nt!w York 
la.w (n KO\'t'rn thE'ir rlispult!.'· 

:1. Analysii'l 

The fUrfl{lIill)( "ummar}' lihows that 
tli!!r!! .. rto weiKhly ('oneE'rns hath fnvoriliK 
alll i o lll)()"ing \.altraport'tt mutioo to dis· 
mi~lJ (or de reetive NerviC'e of process. ReM' 
olution of Ihe issue requ ir~!! ev:tlua tion or 
conlliderationM IIf f;lirness and e friciency, to 
whtch the Federoil Rules or Civil Procedure 
rdt!r a COurt in lht' n l,~ence of more IIreciae 
direction . Su Fed.R.Civ.P. 1 ("Tht!se rules 
.. shall be con!Strued to secu re the just, 

II pet>dy, and inexpensive ddermination of 
evpry action."). After a ca reful asttess­
ment or each "arty'~ int.er('sls, the Court 
(ind~ that Ca llntlMl rt 's motion til dismiss 
must be denied. 

ReJ(arllinJ( the waiver i!'sue, the mOftt 
imlMlrtant of the mallY factors to be con!lki· 
cred is the compll h~nry nature of Caltra­
port'" pelition to ('on rirm. A finding of 

I~ I~",,\ rA Ihc \lal .. r,f Soo. "I'm!. and .any 
_ ,,:: ,_ c . r ,. - J ':c r ~,,~r ,l"...i , 1 he 'Wukd '" 
.r-:, t :-\l , . 1\ • , _ .. ' .. .. ", .. -

MATTt:R OF Ah . ATION Ht:TWt: t:N INTt: IICAllnON nt:IIMI I\lA 
If ... I ... F.LD . .. ,".D.N.V. "'UI 

.aiver would tlo illjuRti(' .. tu lho"e who has neve r ilisI'UINI thaI hoth InterCarholl 
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~1I~t'!i:l truly mf'ritnrinu" jurilulictional lie- .. , lUI" ilJielr art.' s ubjt>ct to the Court's 
(1e1ll1fA, allli whu file cOllnt~rclaimf' only t~- I)t>n;onal juriNdil'l ill n in cflnn~lion wilh 
nUlie of the rul~s' COlll llUlllion .. The Court their r~spect ive 1M!llIl illl( matinnK fllr r.--
rimls that Ca ltraportllid not waive ilJl juris- Iif'r." ReNl..ondenl's SUPlllemelilal MelTllj-
dictiona l defense by bringing a compulsory ramlum at I . 

IJil:l ition . 

A finding of waiver woul.) a180 needless­
ly compromise the goal of procedural ern· 
c~ncy, by requiring a IIpedal alll)t'arance to 
rl\alJenKe jurisdiction prior to any cou nter· 
claim. Thllt would be e~pe('iH.lly ill·advised 
wht're arbitratilln jR invulved, lM:!cuuRe an 
action to vacate an arlJitration award musl 
lie brou1(ht within three monthH or the 
award, 9 U.S.C, § 9, while an Bettoll to 
confirm can be brought for a rull year 
IIfler the award. 9 U .~ .c: .. t 12. Bvery 
pa.rty with a jurisdictinnal d.-fense to a 
petition to vacate would have an incentive 
to firsl conle"t jurisdiction and then hring a 
leparol.te action for confirmation after de· 
ruting jurisdiction (and al)io af~r the 
three month period had passed for J1O"silJle 
~newltl of ~ervice of Ilroc:ess). Thal would 
dt(l."at the vaHcy o f the Fedt!nll Ilulett to 
consolklate ami exlJt..'flitc .uljudi<"ation. 

The ronclusinn in thi" case (he re rore 
dot"s not I'rl"C lude any Jlarty in tht' futu re 
rrom !iimultall~nusly suhmi tting a petition 
to confirm an a rbitration award and a mo­
tion to di!'miss a petition to vaeate the same 
aWl rd. A petition to vaca~ miKht conceiv­
ably be served 80 imJ'fOIM'rly that a 1H.,titiuli 
to wn£irm could Jlroceed while the petition 
to vacate were defeated by a ju risdictional 
Jefense .. 

19J The Court neverthele~" find" that 
Caltraport'8 motion to di"misll must l>e dt!" 
nH!d .. AlthouKh Caltraporl did not waive 
ill jurisdictional defense, waiver i:ol nut the 
only basu. for denying on ohj4.."CtKm to ~er­

vice of IlrocesM; consideration" of basic 
ra irneslJ a re importanl a~ well. The Second 
Circuit's decistons in Merrill I.J/nrh and 
Victory Trttnlfport est.at.li~h that impe rfect 
'fr~ice or procesR in an arbiltlition cast' 
may not be fatal where juriKdiction over 
the arbilnltion iK clear and where nolice i!l 
suHicicOl to aVpril>e tllf" UVIMI!oIiu)( Ila rl y of 
the artion lK-inK laken. That i~ cXIt<:tly the 
iituatio n herp. Caltretl""t " rt't'uJ(lI ilc:4 anfl 

Cal tnt vort haN su ffe rE"cJ no Kignifirant 
prejudice by Inlt!rCarbon's railure 141 ad· 
here to pn1ller methods of service. The 
core of i16 argum~nl instead seems to I~ 

that it tOomchnw s uffered lirejudice becamw 
lk!tiliulIlJ to VHCJ+,t~ must ht! ri"'d within 
thret.! months, ami Inte rCa rlxm'M Ik' t itinn 
wa~ not st!rved properly within lhn't' 
months . Uul CaltrallOrt fails to COIlIlt'C 1 

the imlltOIM!r service with any dt'lay or lack 
o f nOlice, To the control. ry, the pe tition hi 

vacalt> f'CpOIS to have spurred CM ltra lWlrl to 
file ilK lM!li(ion to ("on firm, so thllt tilt' I'm­
ceetiinKs wt!re sped aloll":- mther than hin· 
dered . 

The Court acknowled..:-e!i this Circuit's 
position that " there musl Ix> complianet' 
with the terms of tht., rule, anll ahsfnt 
w .. iver, incomplew or imp rol't! r servi('c wi ll 
lead tht! cou rt to Il i14mi:i~ tht" "cl iun unlt·:o\s 
it al'l)eafS that IlrulN!r s('rvici! mlly still lit' 
obtaint!I!''' C;,."",men o... I'. 1.t'1II0:-;, 4f,7 
P.le! IOtl7, 11171) (lei ("ir. l!l1l); :ff't' ,,11m 

Gro.'I..'ft'r I'. Com modi"" J..rrJltluyi', 1,,1'., 
(i:J!J F.SuPI). !i!!I:l, l;tUi tS.() .N.Y .. I!IHli) 
("I Wlhil~ Wf' are relUClant tn dis miss it 

complain t in a situa tion in whkh the pu t .. -
tive ddendant hali not sufrer~d a('tual ptf'j. 
uciice .... _ failure to ('amply with lht' L'lSil' 
terms for lIervice of proces~ will dcprivf' a 
court IIf jurisdictiun"), af.fd, totfi!1 .. ·.ld 14H 
(2d Ci r .. HJHH). In thp ('Ulltd l o f urhilratiun . 
howt!vl.:'r, this Ci rnlil hall tlUforl't!ll ~t'r\' i,·.· 

rulell mote liberally . MuriU J..ynrlt, fl;,:1 
F.2d al R44 - 45; Victory Trn'lsporl, a;Ui 
F.ld at :164_ 

Goals uf regular Il roct>'Clurf' wf'i..:-h in hal 
anee wilh gll:.,I!! of fa irness . In thi~ (';,~ .. , 
Caltr.aport "grt~t.-'tl to a rhitt:Jte in N,'\\' 
York, lIarticipated in vroceedinKs Ih'rt', and 
filed a counterc laim 1.0 confirm the arhilra ' 
tion award .. Service o f pn)('es~ hy IlIh'r· 
Ca rhon wa~ d",rel.."tive in rorm only; C'llIra ' 
po rt rcceivl.'fl timely nutiel! uf tilt, I ~litlnll 

10 vacllte . "TIlt' solt! rUlietinn (If Iltl K'I 'S" in 
(his case WttS __ . 'u lIoliry .. thaI Itr" 
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72 1-16 n:m:IIAI. Itul.~:S m X ISION • 

('("II'rliIlK" h,,1! ('nmnlf' ut'f·d,' · ,.d" RIIII t haI 1101 InlcrCil rhnll rlaim" that the arbi. 
(um'linn Wiue IM·rff.nm·1! 1Iy lnh'n ~rh"II 's tratnr WHII " Ku ihy o r IIlIsconduCI ... in 

Ilcr .. r live ~f>rvice . Til .. d p('jsiUII!I o r lhill Cit - n !iu:oliliK In heRr "Vil li'f1I oe pE'rlillcllt and 
(, lI il, hlken aA a whulf', 1('Ret this ('nu rl In m~t.erial to thl;' t'unt ruvt'rsy." !I U.S .C. 
rollt' lucle that (R im esI' requireR rl;'jl'c tilln nr § lU(a)(:I). Inte rCurhon rests its ur~umt!nl 
Callraport''' IIltpml't III UIoII;' dd~, tlyc lo\1..'r- uplln nnt" hasi(' (Art: I,hal the arhitrll,lor 
vice tlr " races" to avuid It (ull rf'vit>w ill Lhj,. ,ll'Citled certain cl)nlracLua l iSl4ul::s without 

caHe . hearinK IiVt: wlilimnn),. contrary to Inter­
n, Vacation and Confirmation of Award 

Intt'rCa rbon seeks LO have l hill Court va­
cate tha t vart of lh~ final AWl:lrd which 
d~idf'il aKaim~t reopening the Preliminary 
Award, and to urder the subject of the 
Prt'liminary Award reheard hy a ntlw a rbi· 
tnt lnr . Cal lrapurt Meek" to have the awa nl 
confirmed . 

A cll>('ision to \'a("alp HI' confirm a n arbi· 
Iration "ward covered by th(> Cunvt'lltion il\ 
8uhjPf' t ta the Conven tion's instruction that 
a COllrt must confirm a n awa rd " un less it 
findK one of tht! Krou nds for re fu Aal or 
dt'ferrnl of recottnition or enforcement of 
the award specified" in the c..onvpn tion. 9 
U.S .C. '207. Amon t{ those grounds ar~ 
that " the arbitral procedure was not in 
aeconlanee with the agreement of the par· 
tit'II, or, (ailing such ag reement, was nOl in 
a("C'O rrlance with the law of the coun try 
when> the arLitrdtion tonk Illare." (',(lnven. 
t ion, art . V(I )(d). The a~retc'mt'llt II('lwt'en 
tht> Ila rtit'f> hpre die! nnt P!4t.ahliKh any I'ar . 
li ("ular arhitral pro('['durt', "I, the clut>!4tilln 
ill wht' thpr the procl'dure was in llcconlance 
with the law of the United State". Arb itra. 
tion IJrocedure in thp United SLales is de· 
fined principally by the provision that lisl$ 
grounds for vacating awards: 9 U.S.C. 
'10." Thus, a consilleralion o f one lIe t of 
standard. will determine the questions o f 
whether to vacate aorl whether to con­
finn . It 

II. The panie-~ h;ave- not qUf'!>linnN whe-Ihc:r Ihe-
5«-lion lO(ilKJ) BWllRd-~ldlllin. In Mar ni 
dc"l1ce~ -i~ .. ppliC"ill hlc- in arbhnu ionlli Iha l fall 
IIndel Ihe Cnnve-nlulII . l'aM J«iMull~ havC' 
avoidn.l Ih .. 1 J ecisifln by fllldillB Ihal eve-n if 
M,·, j,," IfJ wC' rt' incorporated hy ~ct inn lUll 
i llll! Cunven llfm (" .. \C~ , Ih(' Scctinn IC.t chlim 
WHuitt bil Su PDnmlS & WJU/Umur" O' 'C'rlC:w 
Cn. ". Stlnc:/t' r~nC'rlJ/,. J" f. "("Jltltri" Ju Popiu 
(RAKTAJ. SOl F.ld 969, 971 (2J C".1974,; Hiv­
Imm" Atr.u unJ l1ftrUPIt'X,.NUf,. Gmb" " CO. I '. 

M"JlmJ M,.Jic,II illS/rum,,., Cr •. , ·11 5 F.Supp. 
Ill, 1)7. 140 fU.NJ IQ71\) Til,. Qllle i~ lrue- in 
Ihe- I"t"....c-u l l".~lO("- lh,. ("HUll ICJC" U Inle-rCar. 

Ci:\rbOn 'K eXJlre)O;M wishes. The Court 
a~rt:l;'!I that the (ll ilure to hear live testimo. 
ny comproll1isetl the full nesH of Int,erCar· 
bon'H hearinK, and that the a rhitrator 
seems to have ignored InterCaroon's re­
[It'ated p lE'I" to prf'lIp nt live witnesses . The 
Court disagreeg, however, lhat thost' (acta 
prevent confi rmation o f t h ~ awa rd . 

" Misconduct" within the meaning fl f Sec­
liun 10 Will not I~ f(lund unlt'ss the ago 
Krieved party WItM d,'nit-ttl a " fundame ntally 
fair hearing ." Roche 1.1, Local :JiB-.J:lJ 
Servo Employees /Ilt '/ Un ion, 7;:';' F.Supp. 
622, 62~ (S,D,N,Y, 1991), InterCa">on ... 
se rts th"t the "paper he¥ring" it ,-l!Ceived 
WIL!I not (u ndamentally fair. Caltrd po rt. on 
the other hAnd, poinLs out that the proc~ 
dure (ollowed IJy the nrbitnltur is analo­
){OUH to tht' unqut'Htionably (air procedure 
ror s ummary judgment under Rule 56 of 
tht! ~'~Ientl Ilu les of Civi l I'roce(lu ,-e. Re­
~(X)ndp n l'~ Memorandum of Law at 18, 
Likt: Itule 5G, which precludes summary 
judlo:"men t H the re is a "Kenu ine issue as to 
any material (act ," ~tion 10 recluires an 
arbitrator to hea r e\' id~nce that is "verti· 
nen t and mater ia l. " 9 U.S.C. § IO(a)(3). 
Although the exaclstandards for a Rule 56 
determination do not apvly here, the proprio 
ety or the arbitrator's action does depend 
on the same underlying concern: the ex­
tenllO which iSlIues uf (uct were in dispute, 

bon'!. Sa:t iun 10( .. )(.1) .ric-v .. ncc. And .hal mn. 
clu~iun i!lo w lidificd by Ihe knuwlwlj:c tha i Con. 
,'cnlioll caSt's arc 10 I~ ctlnsidcre-d in liMhl of • 
"gtn,.,al rrlle-lIrc1 rC:C'IIlt'1l1 bias.M Parsoru, S08 
F.1.1 al 97J. 

12. InltrCa , hon ha~ n Oi rr5pundC'd a l Icngth 10 
Cahrapurl's mOlion lu cu nfir m. II h .. ~, 1,.,wC'v. 
er, pr~'kllltd ,,"gum("nu o n Section JO i~lJt's in 
rhe l'o ursc of pur.;uinj( ill pei ll ion I" VOk·alf'. 
Thai 1't"litilln Wi ll Ih(' l ('fl)r(' hC' Irtalr-d on Inle-r. 
l:arbull" re.'\.puns.c.-I ', ( .. !trapur.-!> 0111111111 III llln. 
fl((n. 

MATn: 1I lit' AI .... ATHIN nETWE~:N INTEIICAIIIIIlN n~:IIM\lUA n 
W ell ....... F .... D . ... 'S-DN .Y. I"J) 

W lhat a fuller ht'arinjC - ilicludinK live tes· 
timony-wou ld he rt'l luirt,c1 to rl'ach a just 
dt't'i~ion . 

Tht' factual disl'ut~ illleKed hy InterCar· 
t,un con("~rns the inten tinn!4 o ( lht! con tra("t· 
inK partw~. The cO lltrar t has two sellarate 
Il4.l rt ions-a muin af{reemt!nt a nd a KlAln· 
d" rd form att.achmenl- that are in tliSlJUle 
htre. The attachment (e ntiLled " Product 
S" lcli Conditioll:f bsu~ 7- A " ) ill llLandanl 
fur Caltrapo rt aKr~emenl!l , and prevents 
t'ither l>arty from recovpr inK consequentia l 
dam • .::es, including los t I)ro(iu . U But al· 
tachment 7- A ah~o IIhtLP~ thal the main 
'Krffment will overrit le nllachment 7- A 
'li1n the even t of any incu nsi~lency" be­
twnn the two." Inte rCarbon claims that 
ttw l)8rties exp ressCiI nn intent inconsi8tent 
wilh paragraph 7- A when they inc luded iI 

provision in the main 3greempnt choosing 
New York law to KOVern dispuWS,li Ac­
cording to InterCarho n, New York law pro­
vides for the recovery uf consequential 
damageg and lOKI I"orits, anti the parties 
intenJec.J such remerliPIII to be availaLle by 
their inclusion o f the choice o ( law provi­
Ilion. 

Stand ing a lone, th t:! iel t'a that .. ){t! lle ral 
(hoice of law proviHion can be inlet'ltre ted 
u overriding a spec:ific damages clause is 
unusual, viohllinK the maxim that the spe· 
ririe: overrides lhe genera l in contract inter· 
pretation. See J O/HI lIartcock Mut. Life 
Ins. CO. P. Caroli',R Power &- Lighl Co., 
117 F,2d 664, 669 n, R (2d Cir,198:l) (" N ew 

York law re<:ogtlizes that definitive, partic· 
ulariled contract language takes Ilre<:e­
dente over expression" of intent that are 
general, ~ummary, or prel iminary." ' , Per­
haps that is why InterCarbon invoked the 
ltandard rorm's provillion that the ma in 
agreemen t overrides thE' (orm in case of 
ronnic\. But even that leU Int.erCarho n 
with the difficult I,.allk of Hhowing that the 
mai n agrt'e mE' nt's chuice of law provision 

11, Para~raph 9 of a ll achme-III 7- A is. rn lilleJ 
~Damage.'s,~ .. nJ read.;: 

Notwilh~amJilig anYlh in. l'onlai nC'd herein, 
flC' IIhC,'r parly lhall M liahlC' fur any ("nnW'· 
quenli .. 1 o r lprci .. ltns!.b nr damages of w llal ' 
soever kind in cunn«Iinn wilh .h(" pc-dllr. 
mance.' or farlure In ~rf .. rrn Ihis Al(re.'e-IIIe-III , 
indudinlj: wl thnul Irnu laliun, lus!lo III prurib or 
bu~,"Ul 

eX Jlrt'l'S4 :11 a SIM'cifil' intent UII rl a lll"~t'" thai 
con(l irlt'll with lltt' KllUll lard r"rln' l( ,lam· 

a~ .. ~ I'l'"Iwi~iun . InterGa rbon tlr ercfll'" 
sou~ lll 10 in trCH luce oral testimony (I'"rul 
ev iden("t') fin tht' mC'llninK o f th~ n Ul l tal'! 
frum the two I )t' rsnn~ who w('rc "rimaril)' 
rt!fll>OIlJl iLle for it : Mr. Henri Lchll~r of 
InterCaroon 'lilt.! Mr. John White of Cnl ln .. · 
I>ort. The arbitra tor , however. never hl'lli 
hea r ings, thUK limiting the ev identiary rule 
o f White and Lehn(' r to dfidaviL~ thf'y tllll i 
I,rovidecl t.u InterCa rbon. 

AttnrfiinK to InterCarbon, the White a f· 
fid av it tlemon~tra teH that the I'arti~" di.1 
not mean to exclude tlte tl.'Covery of Ins t 
I'rnriL", J n pe rtinent part, White stall's : 

With resl)eC:t to IMKue 7 A clause 9 " Oam· 
agell", it was my unde rstanding that lhi:i 
claulie was inWlulefl to !iIJeci fy that ,wi· 
lher I)arty to the u){recment wnull l he 
liable for "conSefIU entia'" dallllllo:('!4, 
which I a lwaYII umlerstood to be .1;1111 ' 
llKes involving one or more third IlartieJl 
and one o( the two p8 rtit!K to the aKr('i ' 
men\. I did not under.u .. nd th is daul'e !I 
ta preclut!e one of the parties to Ih~ 

;tf{ re-c mell t from set!king JamaKt.'1l frum 
tht' othe r Iltlrty to the nKrt:elll,'ul 
t hrough what.ever remedit"s were prOI'N' 
Iy available under tht' IflrmA of the ag ...... · 
mt>nt. 

White Affidavi t V 8. 

The prublem with the White affida\' it , 
(rom the I't'rspective o( establishing a dis· 
pu~ that would prevent summary tn'at· 
rnt!nt in an a rbitration, is its amhiKuouli 
circ ula rity. That clauJle 9 does not "prl'" 
dude one of the parties . .. from seekillK 
damages . .. through whatl"ver reOlt:d il':oI 
we re properly availaLle under lht' tl'rm~ uf 
the agreement" begs the quelition nf 
wht!lhcr Iwn IJro fiul or otht'r COn!\~ I Ucn l ial 

damaKes a re among thosc " rollt' rl y ;l vuil· 

14. I';aragn ph 10 III a llachmC'nl 1- A !IoIale-!> 11 ••• 1 
M(illl III\' '·Ve.'nl III ;lny hk'Orl !>I!>iC'OCY ~Iw"cn III,' 
Ilrovi.iHns nf Ihe l'rotlU~'I S .. lel Agre-e-rflC'1I1 IC' 
rerrrd lu ahun: and IhC' pruvhion!. hC'f(·,.r. lite­
I'rot\' js inn!lo Ilr the rr"dlH.·1 SalC's A}lrc:'c.'III(, 1lI , hall 
j;,wcrn .~ 

I J . .~" SUpT4 nl"e 10. 

 
United States 
Page 5 of 19

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



74 145 n:IH:HAL HUI.ES IIECISI()NS 

ahlp ft'medies . More-ovflr, the Whitp ,,((j. f!IIUlilly IInJM!N;uasive. pl oner's Menlo­
rlavil fl.ya lIothing about the quite IJpeei(ic nuuhun at a-Ii; Pel iliunp,'" 1(E'pl), Mpmn­
e ... luaion ue Im~l vrn(ilH in attachment 7-A; r"mlml! ill 11 - 11. Il i~ of cnur!4C trup, 
nnwhf'rt' dUPM While clearly !llate that il Kf'Ilt'ra!ly ~llf'akinK. thal "arlies art! I.!nti· 
was hi!! helit>f that Ima prorilS were ,)f Orer- tIed to l>c hean!. The qUP8tinn ('oncern!'l 
I, availahle under- the lermg of lhe agree- the ('jrf'UIn~t.ances under which a summary 
menlo AntllnterCarhon irif'ntifie!1l nn mort' clispogition based upon Ilrn'umf'lIla ry !UIL,· 
compelling tlla temen t from the I..ehllt!r a((j· mis~ioll!li will be fair . The arbitrator'!, con· 
davit. The arbi trator was nul required to dUlSiQII Lhat no live hearings we l'"e neces· 
imaKine VOlential yet unrealized confli('u 18ry 1O re~oh'e the oonlritct iM8ue in this 
and to conclude lhllt the evidt!nce before case was not fundamentally unfair to Inter. 
him wu in5ufficien l for s ded~ion . Not Carl.on, and will nul lie di!:ltul'"iJed by this 
even Rule M summary judgment standards Court. 
require lIu('h restra int. Su City 0/ Yonk· 
,nr I '. Oli~ Elel'a lor Co., H44 F.2d 42, 45 
C2rl Cir.19KH) (Rummary judKment not pre· 
vpnted hy "polA:!n tial issue of fact" ). 

The Court iR mindful o f tht> factors 
weiKhin~ aKain~t the arbitrator 's deci~ion 
to rendpr judgment on the documentary 
evidf'nce alone: the importance of hearingl 
to mo~l arbitration proceedings; the weak· 
neas of a((idaviLA all buell for summary 
determina tions; and the repeated de~ire of 
InLerCarbon to present live testimony. De­
spite these considerations. the arllitnllilt'S 
decision is reaRonahle and dot!s nut amount 
to miscondu('t. HearinKs will nlJl l,c r ... · 
(Iuire.t jUM t til A.· .. wll .. tlu·r fI 'al ill'l'If"M Aur· 
fa ('e. If IlItl 'I'"Ca rt l(lIl was ~"IIII.! I .. makf' a 
dear df'lllnllstritciun o f ,' vIIII'IlC'I' that 
MpHsrs . WhItt' lind 1 .. ·h llPl'" lllll' wlt,.) I " "1111 ' 

tradi.'1 11If' dH.mll~t''' JlW\' ISUlIl uf altadl ' 

m .. nt 7 - A, tl lI'rt" i~ IHI rt'Ksun II "uulrl lIot 

have dOlw so th rulI JCh Ih"lr lt ffl,IM, \'I I ~ 
Thll~e a ffit..iaviLA wel'"P prt'pHrt"d ful'" Int. ' r· 
Carbon by Mr. White Hnd ~fl'". lRhner, Hnt! 
the arbilrat.IJr was en titled Lo conclude that 
In lerCarbon's case wu no stronger lhan 
thr ambiguous White aHidavit. This ('a8e 
is thuB distinguishable from those in which 
the exiAlence of factual di!otllutes was clur. 
E.g., Tr.am.',r6, CltaIC//'UrlJ, Wn r~lroraf~ ' 
ml'n find H,//If'nf, Lorfll lI"iO~1 1\'0. 50& I'. 

ED. C/0IJP Corp.. 5!l1 F.Supp. 570 
IN . n.N .Y . 1 9~2I, aJjd, 742 f .2d IHI 12rl 
('ir.19Ki). 

The many additiona l C&Aes ciled hy Inler. 
Carbon to t hp e rrect that partie!\ to an 
srhitralHJn art' entitled to a hearing :.re 

... TI~ Mawaul" in ItH ~ caW' rf,usi .. h IIf ruM!. 

ilwillJ('(i III lilt dtl rnJ41nl iln.t tht h ·J.· fl llln "I 

FindinK no misconduct that WOUlfl justify 
a reversa l o f the arbitrator's actions, this 
Court finds no rea8011 fur Ihp awftrd to hf' 
varatecl, modifi~d. or corrected, and instead 
findl( that the award in lhil( case mU:ll lie 
confi rmed. 9 U.S.C. §§ 9, 12. Judgmenl 
shall he entered against lnlerCarbon in Lhe 
amount of $9,952.16, repre~en tinJ{ Caltra· 
porl'~ half of the arbitration costs." 

CONCLUSION 

CaltrulKlrt's motion to dismiu Jnt.erCar­
hon'" petition 10 vacClt~ the arbitrution 
award l lo> denied. IlItpnart.nn'1'I I'etilinll to 
val';"!! ' 1:-. " lslI Ileu wII. Caltrapo rt 's II4,., tilllllt 
tn .. ""firm IIII' itvr,';,n l I~ j.{roulh·oI .Iudl.! · 
1111'111 . :-. ;t14·;IrI I. ·.1 til ('ithntpUrI III th •. 

;11111'1111' .. ( S;!I.!lr,1 Ii;. 

II b ~II Onll'r .. ,1 

. '~--:=== o ! 01'."",, . \" ' 1 ..... 
I i / 

G~url~ ENG, Vlaintirr, 

v. 

(; harles Sl:UU .. Y. R. lI.naen. A. ~.Ir, 
... IItndun a nd J. 11011, OdtndantlC. 

No. "4 <.:iv. 5056 (I\tJ l. l. 

Uniled States Ui:ilrict Court, 
S.U. New York . 

Feb. I, 199:1. 

I'risone r brou~ht § 191-C.t ac tion against 
currl'rllon officials' claiminf.! excessive use 

pl;UlIllrr, 'IInh"rt d~im~ ItHtrCarb!,u hu nOI 
ch.,II'·"go:(1 ,11.· Olmuunl " f lht ,'II !oH 

•
Nli v , SCULLY 

CI oM F .• . D. 14 (5.D.H.Y. ''')1 
75 

of force. Hoth plaintiff a lul clehmdanlA der conv iction fnr whit'll he had been rl" 
msde motion! in limine. Tht> niHlrict lelUif.>d on Ilal'"lll(> murt!: than len yean I.rior 
Court, Lowe, J .• hehl that: (I) l'vident't> of to trial was not utlmiKsihli· (or iml~·lI·h · 
~risoner'K diMciplinary record, criminal rt'(:· menl. 4l If.S .C.A. § ItUt:I : Ft!II.Hult's 
oro, and prior litigCltions, in~I~'tor Kener- ~vid . Rule G09(lr), ~ lJ.Ke.A. 
II's report on inve~tigatHJn of int'iltl'nl and 
notes used in writinK revort were not ad. 6. Witn~K"U (po3-tS(KI 

Pos~ibili ly o f lJamle revoCiltion doe!!. 
nol affect rule thal evidence of convictions 
is not admi!otsihl@' if more Ihl1n ten years has 
elapsed from dale of convic tion or relcatOe 
of witnt'K!i (rom confinemen t, provKted wit· 
ne~" has been released from confint"menl. 
F'ed.llule, F.vid .ll ule liIl9lh), 28 U.s.C.A. 

missibll!; (2) evidence of Ilfl'vioUI> aJt.eorcn· 
lions betwel'lI prisoner and c-orrection" o f (i · 
tials was admi~sihle; and (3) evidl'nce of 
"rior use of force by correction officials 
was admi!"ible. 

Plaintiff's motion granted, d('fendantA' 
motion granted in part and denied in part. 

I. Evidence ~I06( J) 

Character evidence i~ nol admi~ulib le to 
prove conduct. Fed.Rull's ~vid . Rule 

l04(bl, 28 U.S,C.A. 

Z. Cly il Ri,hts '*="244 
Prison, ~1 3{4} 

On is~ue of whether corre<:lHJn oW· 
cials' use of force was so ex('eKsive a1'l to 
reach level of con.slitu tional violation of 
prisoner's riXhts, finde r of fact must deter· 
mine whl'lhcr fMce was itpplif'd in J;{ood 
r"ilh I'Hurt to rt's ton ' onlt'r ur wlll' tlu- r it 
lII' lUi al'plil,tI malit'llIusly fill'" 1"'I'")HISl' of 
tlusin~ h.trlll . 4l U.S.C.A. § l!IH;1. 

3. (;iy il Kiachts (PO:l4 1 

In § l!It-c:1 arlioll ;trisillK 11111 IIf co rr{'c· 
lion nUkials' Ulh' of furee on ,lrisoner, IlriS' 
ont'r'~ discilliinary I'"Pt'onls we rt> irrt>l t>vA llt 
.. ~ they would 1I0t aid trie l'" of fat't in deter· 
mininK whelhe l'" amount of force a11111it!d on 
prisoner was excessive. 4~ U.S.t:.A. 
I 19M; ~'cod . Rules Evid.Rule 401 , 2H 
U.S.C.A. 

.a. Witn~ .. ~. IP3HfI, 2) 

Prohibition of ruleR of evidence aKainst 
introduction of extrinsic evidence of speci f· 
ic instanct"s o ( conduc t (or Jlurpost! (I( at · 
tacking one's credibility did not (,rohillit 
inquiry into prisoner! comluet for impt!ach· 
mtnt, trut did proh ibit intrOfludion o f Ilri,,· 
oner's disciplinary records. F'ed.Rules 
Evid .Rule 6ORib), 28 U.s.C.A. 

S. Witn~.u. 1P345(2) 

In § 19k.'1 action brOuKht hy l!tiftollt' r 
19ij.in~t corret lion o f(icia l ~, prislllwr' !I mur· 

7, Wiln~.8u ~345Cl) 

In § 19&1 action by pri~oner againsL 
correction officiitls, evidenc-e of murdf'r ('un· 
viction for which prisoner was imprison~tI 
was not actai,:it; ible tu irnlreach prisone r, as 
murder was not nec@'ssarily indicat ive uf 
t ru thfulness and lJrohalive va lue of murdt'r 
conviction was subSlant ially outweighed by 
danger of un fair prejudice. 42 U.S.C.h . 
§ 198.:1; "~ed . Rules Evid.Rul t"!'i 403, 

609(aXI), 211 U.S.C.A. 

8. Wlln~Mu" ~3-t5(2) 

In § It1H:1 :tl,tilln II)' prison('r a~nin:it 

('urrl'rlioll uHki;tls, l'vi.I,'lu'l' IIr prisOlIl' I'" 'S 
conviction (ur alh'n1111Cd eSl'UI'4! wah t"ll 
ul lrn issib le; ('ollviction was cnmpl .. lpd murt! 
than ten yt'ars prinr to trial and was nut 
lYlle of erim,! which was pSI~ially imlicit · 
tive- of untruthfulrlt.'s s . 4~ U.s.C..A. 
§ 19R:i; .... 'erl .Rule!l I::vid .Rult' 6~', 2H 
U's.C.A. 

9. Witn~K!c~K ~3·1 -I( I ) 

In § 19ttt action by Jlrisoner aKainst 
correction officials, evidence uf prisoner's 
prior li l iKalion~ as inmale were not admis· 
sihk purported Ilurpose to show Ilri ll-onl'r's 
expt·rit' nce as witnt'ss was irrt'll!vant 8nft 

eviden('(> wotlld potentially unfairly ,.r('ju · 
dice jury aKainst prisoner by painlinK him 
as litiKious chardder who Jaek@'(1 va lidity . 
42 U.S.C.A. § 1~H.1 ; ~·ed . Rule. F;vid. ltul., 
401--40:1, 4041L), 2M U.S.C.A. 

10. E" ldrnrt '*="366( 1) 

In t 198:' action hy prillOner a~aill14t 

co rr~etion o((idals, rCI)()rlS Kem'ruh.>rl Ity 
i nve~tiKat .. ors for Department of CurrPt" 
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146 F.R.D. 64 printed in FULL formac. 

In the Matter of the Arbitration between INTERCARBON 
BERMUDA, LTD., Petitioner, v . CALTEX TRADING AND TRANSPORT 

CORPORATION, Respondent and Cross-Petitioner. 

91 Civ. 4631 (MJL ) 

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF 
NEW YORK 

146 F.R.D. 64; 1993 U.S. Dist. LEXIS 301 

January 11, 1993, Decided 
January 12, 1993, Filed 

PAGE 

.. 5EL: [ **1) KENNEDY & LILLIS, Attorneys for Petitioner, 100 Maiden Lane 
~ew York, New York 10038, BY: JOHN T. LILLIS, JR. 

:LEARY, GOTTLIEB, STEEN & HAMILTON, Attorneys for Respondent, One Liberty Pla. 
~ew York, New York 10006, BY: GEORGE J. GRUMBACH, JR., LAWRENCE B. FRIEDMAN, 
?AUL S. GIORDANO. 

JUDGES: Lowe 

)PINIONBY: MARY JOHNSON LOWE 

)PINION: [ *66 ) OPINION AND ORDER 

'~RY JOHNSON LOWE, D.J. 

Before this Court is the petition of InterCarbon Bermuda Ltd. ( "InterCarbor 
3eeking to have part of an arbitration award dated April 10, 1991 vacated and 
lave that portion of the dispute reheard before a new arbitrator. Also before 
~s Court is the motion of respondent and cross-petitioner Caltex Trading anc 
~ 3port Corporation ("Caltraport") seeking dismissal of the petition to vaCi 
~nd confirmation of the arbitrator's award and preliminary award. For the 
ceasons set forth below, Caltraport's motions to dismiss InterCarbon's petitic 
:0 vacate the arbitration award is denied; IncerCarbon's pecicion co vacace ct 
~ward is also denied; and Ca1traport's petition to confirm the award is grantf 

BACKGROUND 

The parties to this dispute contracted in 1981 for the purchase and sale o f 
?ecroleum products. Their agreement provided [ **2) that "this concract sha 2 
~e governed by the l aws of the state of New York and any dispute arising 
~ereunder shall be settled by arbitration at New York, N.Y." A dispute arose 
~ver performance of the contract , and in 1983, InterCarbon demanded arbitratic 
In 1987, InterCarbon sued Caltraport in this District Court to compel 
~rbitration . Judge Ward found in favor of InterCarbon, and his order compellir 
~rbitration was upheld on appeal. 

Arbitration commenced with the parties' Submission Agreement dated May 17, 
1990. Based on documentary evidence alone, the arbitrator made a Pre liminary 
Award on October 23, 1990, concluding in favor of Caltraport on issues of 
contract interpretation. On April 10, 1991, and again without holding any live 
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146 F. R. D . 64, * 6 6 ; 199 3 U. S. Dis t. LEX I S 30 1, * * 2 
PAGE 

LEX ~ 

hearings, the arbitrator made his final Award, concluding in favor of Caltrap( 
on the remaining issues and refusing to reopen the issues decided in the 
Preliminary Award. 

InterCarbon petitions this Court to vacate that part of the final Award wh : 
jecided against reopening the preliminary Award, and to order the subject of t 
preliminary Award reheard by a new arbitrator. Notice of the petition was sen1 
by mail from InterCarbon's New York attorneys [**3] to Caltraport's New YO ] 
attorneys, and was received by the latter on July 10, 1991. Both parties are 
foreign companies. 

DISCUSSION 

The parties and the Court agree that this dispute is governed by the 
Convention on the Recognition and Enforcement of Foreign Arbitral Awards, Jun£ 
..lIiQ, 1958, 3 U.S.T. 2517, T.I.A.S . No. 6997 [hereinafter the "Convention"], as 
.. emented by 9 U.S.C. @@ 201-08. n1 

- - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - -

nl The dispute is between foreign parties, not "entirely between citizens 
~he United States." 9 U.S.C. @ 202 . 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - -

A. Jurisdiction 

The first issue to be addressed is whether this Court has jurisdiction to 
:ntertain InterCarbon's petition . Caltraport argues that the Court lacks 
jurisdiction because service was not carried out by a United States marshal ir 
~ccordance with 9 U. S.C. @ 12, n2 or in any other manner as provided by Rule ' 
Jf the Federal Rules of Civil Procedure. InterCarbon argues that service upon 
:altraport's [**4] attorney was sufficient under Section 12, and that in ar 
~vent the proper fallback provision of the [*67] Federal Rules of Civil 
~cedure is Rule 5 rather than Rule 4. The Court finds in favor of InterCarb( 
~ he jurisdictional issue, though not for the reasons given by InterCarbon. 

- - - - - - - - - - - - - - - -Footnotes- - - - - -

n2 Section 12 states: 

Notice of a motion to vacate, modify, or correct an award must be served uf 
~he adverse party or his attorney within three months after the award is file( 
J r delivered. If the adverse party is a resident of the district within which 
:he award was made, such service shall be made upon the adverse party or his 
~ttorney as prescribed by law for service of notice of motion in an action in 
:he same court. If the adverse party shall be a nonresident then the notice O J 
che application shall be served by the marshal of any district within which t t 
~dverse party may be found in like manner as other process of the court. 

~ U. S . C. @ 12 ( emphasis added). 

-End Footnotes- - - - - - - - - - - - - - - -

1 . Sufficiency of Service [**5]  
United States 
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Section 208 of the federal arbitration statute provides that Sections 1 
through 12 apply to arbitration under the convention "to the extent that 
[ Sections 1 through 12] are not in conflict with [ Chapte r 2, Sect ions 201 
t hrough 208] or the Convention as ratified by the United States." 9 U.S. C. @ 
208. Section 12 does not squarely conflict with Sections 201-08 or the 
Convention, but neither does it give any direction for service on a foreign 
~arty. Instead, for a nonresident of the district where an award is made, 
Section 12 requires service by a marshal in any district where the nonresident 
is found . The problem is that foreign parties will not necessarily be found i r 
~ny district. Requiring parties to satisfy Section 12 might amount to requiri l 
t hem to do the impossible . n3 

- - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - -

.. n3 Section 12 is an anachronism not only because it cannot account for thf 
~, rnationalization of arbitration law subsequent to its enactment, but also 
~ecaus e it cannot account for the subsequent abandonment of United States 
narshals as routine process servers. Amendments to the Federal Rules of Civil 
?rocedure in the early 1980s substantially changed the identity of those who r 
3erve process . "Prior to 1980, the marshal was the stated summons server unle! 
t here was a person 'specia lly appointed' by the court t o make service." Changf 
in Federal Summons Service Under Amended Rule 4 of the Federal Rules of Civil 
?rocedure, 96 F . R . D. 81, 94 ( 1983). The "ostensibly principal purpose" of the 
:t.mendments was to "take the marshals out of summons service almost entirely." 
rd. 

- - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - -
[ **6] 

In these circumstances, Section 12 cannot be taken as the proper standard 1 

3ervice of process. Recourse must be h ad to the Federal Rule s of Civil 
?rocedure. The parties, however, disagree as to which of the Federa l Rules is 
: he proper fallback provision: Rule 4 or Rule 5. Section 12 does offer some 
~rlance on this point, because it distinguishes between the manner of servic( 
~l a resident and the manner of ser vice upon a nonresident . For a resident, 
3ervice is to be in the manner "prescribed by law for service of notice of 
notion in an action in the same court." 9 U.S.C. @ 12. For a nonresident, 
5ervice i s to be made " in like manner as other process of the court. " Id. 

Caltraport aptly cites the Second Circuit's holding on an identical questic 
i nvolving 9 U.S.C. @ 9, which governs confirmation of arbitration awards. Reec 
~artin, Inc . v . Westinghouse Elec. Corp., 439 F . 2d 1268, 1277 ( 2d Cir. 1971) 
( "The phrase 'in like manner as other process of the court' found i n @ 9 of tt 
~rbitration Act refers to Fed.R.Civ . p. 4 on the accomplishment of appropriate 
3ervice .. [** 7 ] . " ). Sections 9 and 12 employ the same language regardir 
3ervice upon nonresidents. n4 The Court agrees with Caltraport that 
InterCarbon's interpretation is all but foreclosed by Reed. And that conclusic 
is supported by the structure of Section 12, which designedly refers resident ~ 
t o the procedures for service of a notice of motion, while referring 
~onresidents to t he procedures for serv ice of process. 

- - - - - -Footnotes- - - - - - - - - - - - - - - - -

n4 Section 9 states in pertinent part that 
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If the adverse party is a resident of the district within which the award was 
made, such service shall be made upon the adverse party or his attorney as 
prescribed by law for service of notice of motion in an action in the same 
court. If the adverse party shall be a nonresident, then the notice of the 
application shall be served by the marshal of any district within which the 
adverse party may be found in like manner as other process of the court. 

- -End Footnotes- - - - - - - -

Thus far the Court has concluded that Section 12 provides no method of 
service for foreign parties not resident [**8] in any district of the Uni 
States, and that the proper fallback provision for service of process is Fed. 
civ. P. 4. The next question is whether InterCarbon satisfied any of the 
orocedures for service of process under Rule 4, and the answer is that it did 
tt~. InterCarbon practically admits this by its attempt to redirect the Court 
~t ~ntion from Rule 4 to Rule 5, and by its failure to claim that it met the 
requirements of Rule 4. Petitioner's Reply Memorandum at 6. Examination of Ru 
4 confirms that simply sending a petition from one attorney to [*68] anot. 
·oy regular mail does not satisfy any of that rule's procedures for service. 

Two parts of Rule 4 apply here. First, Rule 4(e) n5 provides for service ~ : 
~ccordance with the New York State practice for service upon foreign 
:orporations . n6 Second, Rule 4(i) provides for methods of service alternativ 
co those in Rule 4(e) when "service is to be effected upon [a] party in a 
Eoreign country." Fed. R. Civ. P. 4(i)(1). n7 Neither of these provisions is 
3atisfied by sending a document from one attorney to another by regular mail. 

- - - - - - - - - - - - - - - -Footnotes-

n5 Rule 4(e) states in part that 
Nhenever a statute . . . of the state in which the district court is held 
~rovides (1) for service of a summons, or of a notice ... upon a party not 
inhabitant of or found within the state, . service may .. be made unde· 
~ circumstances and in the manner prescribed in the statute or rule. [**9] 

n6 See N. Y. civ. Prac. L. & R. @ 311 (McKinney 1990) (Personal service up, 
3. foreign corporation to be made by delivering summons "to an officer, direct, 
nan aging or general agent, or cashier or assistant cashier or to any other ago 
'l.uthorized by appointment or by law to receive service."). 

n7 The avenues for service under Rule 4(i)(1) are essentially as follows: 
(A) in the manner prescribed by the law of the foreign country for service in 
~hat country in an action in any of its courts of general jurisdiction; or (8 
3.S directed by the foreign authority in response to a letter rogatory, when 
3ervice in either case is reasonably calculated to give actual notice; or (C) 
~pon an individual, by delivery to the individual personally, and upon a 
:orporation or partnership or association, by delivery to an officer, a manag. 
~r general agent; or (0) by any form of mail, requiring a signed receipt, to ) 
3.ddressed and dispatched by the clerk of the court to the party to be served; 
(E) as directed by order of the court. 

-End Footnotes- - - - - - - - - - - - - - - -

Defects in service of process may nevertheless be excused where [ **10] 
:onsiderations of fairness so require, at least in cases that arise pursuant 
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to arbitration proceedings. In one case, a motion to stay a court action pend. 
arbitration was served on a foreign party's attorneys, and was held sufficien' 
as a demand for arbitration. Merrill Lynch, Pierce, Fenner & Smith v. Lecopul< 
553 F.2d 842, 844-45 (2d Cir. 1977). The Court found jurisdiction to be 
unquestionable because the parties agreed to arbitrate in New York, and it th. 
explained that "regardless of the precise legal status of [the] attorneys . 
no unfairness results from giving effect to the notice they actually received 
Id. at 845. 

Similarly, another case found that an agreement to arbitrate gave rise to 
jurisdiction, and that with jurisdiction established, "the sale function of 
process . . . was . . . to notify the appellant that proceedings had commencec 
Victory Transp., Inc. v. Comisaria General de Abastecimientos y Transportes, . 
F.2d 354, 363, 364 (2d Cir. 1964). Other facts suggested that service might h i 

•
en adequate under the rules, but a concern for basic fairness [ **11] was 

starting point for analysis. 

In sum, InterCarbon should not be held to the terms of Section 12 of the 
Arbitration Act, but it also failed to adhere to any of the applicable fallba c 
rules found in the Federal Rules of Civil Procedure. Considerations of fairne , 
however, may excuse that failure (at least in arbitration cases). 

2. Waiver of Jurisdictional Objection 

Another consideration -- one that the parties initially failed to address : 
is whether Caltraport waived its jurisdictional defense when it accompaniec 

its motion to dismiss with a "cross-motion" for confirmation of the arbitratic 
award. n9 The issue has a rich and conflicted past. Prior to enactment in 193 : 
of the Federal Rules of civil Procedure, a defendant who combined a countercl i 
with an objection to service of process waived that jurisdictional objection. 
Merchants Heat & Light Co. v. J.B. Clow & Sons, 204 U.S. 286, 289, 51 L . Ed. 
488, 27 S. Ct. 285 ( 1907). A defendant who wished to preserve the objection 
would have to chal l enge j urisdiction in a special appearance. The counterclair 

•
Uld then [ *69] be made part of a subsequent general appearance if the 
. ction failed, or the counterclaim could [ **12] be brought as a separatE 

action if the objection succeeded. 

- - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - -

n8 The issue was addressed by the parties in supplemental memoranda 
submitted in response to an Order of this Court dated October 21, 1992. 

n9 Caltraport's "cross-motion" is indistinguishable from a counterclaim f ( 
purposes of the following discussion. 

- - - - - - - - -End Footnotes- - - - - - - - - - - - - - - -

The question is whether the rule of Merchants Heat survived enactment of t t 
Federal Rules of civil Procedure -- that is, whether the language or scheme 0 : 
the Federal Rules is compatible with retention of Merchants Heat. It i s not a 
novel question, but courts are divided over the correct answer. See Jean F. 
Rydstrom, Annotation, Joinder of Counterclaim Under Rule 13(a) or 13(b) of 
Federal Rules of civil Procedure with J urisdictional Defense Under Rule 12 ( b ) , 
as Waiver of Such Defense, 17 A.L . R. Fed. 388 ( 1973). The Second Circuit i s 
undecided. See, e.g., Cargill, Inc. v. Sabine Trading & Shipping Co., 756 F.2 c 
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224, 229 (2d Cir. 1985) [**13] 
appears to be in disarray·). 

(observing that "federal law on this issue 

Common law procedure supplements the Federal Rules of Civil Procedure, see 
New Hampshire Fire Ins. Co. v. Scanlon, 362 U. S. 404, 406, 4 L . Ed. 2d 826, 8 , 
S. Ct. 843 ( 1960), so if both Merchants Heat and the Federal Rules can coexis ' 
there is no reason to ignore the preexisting common law rule. The common law 
rule is displaced, however, to the extent that it is unworkable within the 
scheme of the Federal Rules. Federal common law is, of course, • 'subject to t l 
paramount authority of Congress.'· Northwest Airlines, Inc. v. Transport Work, 
union of Am., AFL-CIO, 451 U.S. 77, 95, 67 L. Ed. 2d 750, 101 S. Ct. 1571 (19 1 
(quoting New Jersey v. New York, 283 U.S. 336, 348, 75 L. Ed. 1104, 51 S. Ct. 
478 ( 1931». And "once Congress addresses a subject, even a subject previousl: 
governed by federal common law, the justification for lawmaking by the federa 

_ urts is greatly diminished." Id. at 95 n.34. Accordingly, alteration of the 
~ :hants Heat rule may follow not only from explicit renunciation in the 
Federal Rules, but from implicit incompatibility with the overall scheme of t l 
Rules. 

Courts have divided [ **14] over a variety of factors in analyzing the 
issue. Some look to the text of Rule 12(b), which states that jurisdictional 
defenses are not waived when they are "joined with one or more other defenses 
objections in a responsive pleading or motion." One interpretation equates 
counterclaims with "other defenses," so that jurisdictional defenses are not 
waived when they are joined with a counterclaim. E.g., Keil Lock Co. v. Earle 
Hardware Mfg. Co., 16 F . R.D. 388 ( S.D.N.Y. 1954). The opposing view is that 
counterclaims do not count among "other defenses or objections," so waiver is 
not prevented by Rule 12(b); waiver of the jurisdictional defense is found 
because no clear departure from the Merchants Heat rule is found. See e.g., M. 
v. Hemmerle, 90 F.R.D. 566, 569 (E.D.N.Y. 1981); Beaunit Mills, Inc. v . 
Industrias Reunidas F. Matarazzo, S.A., 23 F.R.D. 654 (S.D.N.Y. 1959). And th ' 
Supreme Court has indicated that Merchants Heat retains at least some vitalit: 
Freeman v. Bee Mach. Co., 319 U.S . 448, 453, 87 L. Ed. 1509, 63 S . Ct. 1146 
. 943). 

A number of courts have paid heed to [**15] the goal of the Federal Rul , 
to streamline the litigation process in general and to eliminate the need for 
special appearances in particular. E.g., Neife1d v. Steinberg, 438 F . 2d 423, 
( 3rd Cir . 1971); Lomanco, Inc. v. Missouri Pac. R.R. Co., 566 F. Supp. 846 (E 
Ark. 1983); Keil, 16 F.R.D. at 388. Others have effectively retained the need 
for a special appearance by instructing that plaintiffs can challenge persona . 
jurisdiction with a preliminary motion, and file a counterclaim if that motio: 
is unsuccessful. See North Branch Prods., Inc . v . Fisher, 109 U.S. App. D.C. 
182, 284 F.2d 611, 615 (D.C. Cir. 1960). But see Chase v. Pan-Pacific 
Broadcasting, Inc., 242 U.S. App. D.C. 283, 750 F.2d 131 ( D.C. Cir. 1984) 
( narrow interpretation of North Branch). 

Yet another line of cases distinguishes between compulsory counterclaims a J 
permissive counterclaims, reasoning that a compulsory counterclaim -- a creatl 
of Federal Rule 13(a) - - is not a voluntary invocation of jurisdiction in the 
way that Merchants Heat conceived of it. E.g., Neifeld, 438 F.2d at 430 n . 13; 
[**16] Dragor Shipping [*70] Corp. v . Union Tank Car Co., 378 F.2d 241, 
244 ( 9th Cir. 1967); Hasse v. American Photograph Corp., 299 F.2d 666 ( 10th c. 
1962); Rydstrom, supra, at 393. Others accord protection to compulsory and 
permissive counterclaims alike. E.g., Gates Learjet Corp. v. Jensen, 743 F.2d 
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1325, 1330 n.1 (9th Cir. 1984) . The least common denominator, at any rate, is 
that a compulsory counterclaim should not waive a jurisdictional defense. 

Merchants Heat did not account for compulsory counterclaims, because it 
predated their existence. See 204 U.S. at 290 ("The right to [counterclaim) i 
of modern growth, and is merely a convenience that saves bringing another sui 
not a necessity of the defense."). But the same reasons of fairness that led 
Merchants Heat Court to support a waiver in the case of voluntary counterclai. 
militate against a waiver in the case of compulsory counterclaims. 

There is not much authority on the question of whether a petition to confi 
an arbitration award is compulsory in response to a petition to vacate the 
award. [**17) But those courts that have considered the issue have conclu 
that the petition to confirm is compulsory. Burlington Northern, Inc. v. 
~erican Ry. Supervisors Ass'n, 527 F.2d 216, 223 (5th Cir. 1975); CSX Transp 
~ v. United Transp. Union, 765 F . Supp . 797, 809 (W.D.N.Y.), rev'd on othe 
grQunds, 950 F.2d 872 (2d Cir. 1991); White Motor Corp. v. International unio 
United Automobile, Aerospace and Agricultural Implement Workers of Am., UAW, 
Local union No. 932, 365 F. Supp . 314, 317 (S.D.N . Y. 1973), aff'd, 491 F.2d 1 
(2d Cir . 1974). The petitions to vacate and to confirm in the present case 
clearly "arise[) out of the [ same) transaction or occurrence," Fed. R. Civ. P 
13(a), and the policy of expeditiousness behind Rule 13(a) certainly would be 
served by including a petition to confirm in response to a petition to vacate 
The Court concludes that Caltraport's petition to confirm was compulsory unde 
Rule 13(a) . This conclusion weighs against waiver of Caltraport's jurisdictio 
defense. 

A few courts seem to condition [**18) waiver upon success of the 
jurisdictional defense. See Neifeld, 438 F.2d at 431 n.17; Lomanco, 566 F. Su 
at 851. That approach prevents the seeming injustice of permitting a party to 
appear for his own purposes while being absent for his adversary's purposes, 
it imposes a condition that swallows the rule -- one is able to combine 
counterclaims only with meritless jurisdictional defenses . 

.. '. final consideration is suggested by the Second Circuit's Cargill opinion 
wh1ch states that "where there is no contrary federal rule, it is appropriate 
apply state procedure in diversity cases." Cargill, 756 F.2d at 229. New York 
procedure permits a counterclaim without waiver of jurisdictional defenses. S 
id. (citing Calloway v . National Servs. Indus., Inc., 93 A.D.2d 734, 461 
N.Y.S.2d 280, 282 (N.Y. App. Div. 1983». Although this is not a diversity ca 
reference to state procedure may be appropriate because the parties have chos 
New York law to govern their dispute. n10 

- - - - - - - - - - - -Footnotes- - - - - - - - - - - - -

n10 The main agreement contains a Part A, paragraph 13 and a Part B, 
paragraph 10, both of which state: "This contract shall be governed by the lao 
of the state of New York and any dispute arising hereunder shall be settled b 
arbitration at New York, N.Y." 

- - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - -
[**19) 

3. Analysis  
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The foregoing summary shows that there are weighty concerns both favoring e 
opposing Caltraport's motion to dismiss for defective service of process. 
Resolution of the issue requires evaluation of considerations of fairness and 
efficiency, to which the Federal Rules of Civil Procedure refer a court in the 
absence of more precise direction. See Fed. R. Civ. P. 1 (" These rules . . . 
shall be construed to secure the just, speedy, and inexpensive determination c 
every action."). After a careful assessment of each party's interests, the COL 
finds that Caltraport's motion to dismiss must be denied. 

Regarding the waiver issue, the most important of the many factors to be 
considered is the compulsory nature of Caltraport's petition to confirm. A 
finding of [*71] waiver would do injustice to those who possess truly 
meritorious jurisdictional defenses, and who file counterclaims only because c 
the rules' compulsion. The Court finds that Caltraport did not waive its 
ttriSdictional defense by bringing a compulsory petition. 

~ finding of waiver would also needlessly compromise the goal of procedura l 
:fficiency, by requiring a special appearance to challenge jurisdiction 
[ **20] prior to any counterclaim. That would be especially ill-advised wherE 
arbitration is involved, because an action to vacate an arbitration award must 
~e brought within three months of the award, 9 U.S.C. @ 9, while an action to 
~onfirm can be brought for a full year after the award . 9 U. S.C. @ 12. Every 
?arty with a jurisdictional defense to a petition to vacate would have an 
incentive to first contest jurisdiction and then bring a separate action for 
=onfirmation after defeating jurisdiction (and also after the three month peri 
~ad passed for possible renewal of service of process) . That would defeat the 
?olicy of the Federal Rules to consolidate and expedite adjudication. 

The conclusion in this case therefore does not preclude any party in the 
future from simultaneously submitting a petition to confirm an arbitration aWe 
and a motion to dismiss a petition to vacate the same award. A petition to 
"!acate might conceivably be served so improperly that a petition to confirm 
:ould proceed while the petition to vacate were defeated by a jurisdictional wense . 

","he Court nevertheless finds that Cal traport' s motion [**21] to dismiss 
nust be denied. Although Caltraport did not waive its jurisdictional defense, 
Naiver is not the only basis for denying an objection to service of process; 
=onsiderations of basic fairness are important as well. The Second Circuit's 
jecisions in Merrill Lynch and Victory Transport establish that imperfect 
3ervice of process in an arbitration case may not be fatal where jurisdiction 
Jver the arbitration is clear and where notice is sufficient to apprise the 
JPposing party of the action being taken. That is exactly the situation here. 
:altraport "recognizes and has never disputed that both InterCarbon ... and 
itself are subject to the Court's personal jurisdiction in connection with the 
respective pending motions for relief." Respondent's Supplemental Memorandum c 
1. 

Caltraport has suffered no significant prejudice by InterCarbon's failure t 
adhere to proper methods of service. The core of its argument instead seems tc 
~e that it somehow suffered prejudice because petitions to vacate must be file 
Nithin three months, and InterCarbon's petition was not served properly within 
chree months. But Caltraport fails to connect the improper service with any 
jelay [**22] or lack of notice. To the contrary, the petition to vacate see 
co have spurred Caltraport to file its petition to confirm, so that the 
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proceedings were sped along rather than hindered. 
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The Court acknowledges this Circuit's position that "there must be complia 
with the terms of the rule, and absent waiver, incomp lete or improper service 

will lead the court to dismiss the action unles s it appears that proper servi 
may still be obtained." Grammenos v. Lemos, 457 F.2d 1067, 1070 (2d Cir. 1972 
see also Grosser v. Commodity Exchange, Inc., 639 F. Supp. 1293, 1316 (S .D .N . 
1986) ("While we are reluctant to dismiss a complaint in a situation in which 
the putative defendant has not suffered actual prejudice. . failure to com 
with the basic terms for service of process will deprive a court of 
jurisdiction"), aff'd, 859 F.2d 148 (2d Cir. 19 88 ). In the context of 
arbitration, however, this Circuit has enforced service rules more liberally . 
Merrill Lynch, 553 F.2d at 844- 45; Victory Transport, 336 F . 2d at 364. 

tt ;oals of regular [**23] procedure weigh in balance with goals of fairne 
In this case, Caltraport agreed to arbitrate in New York, participated in 
proceedings here, and filed a counterclaim to confirm the arbitration award. 
Service of process by InterCarbon was defective in form only; Caltraport 
received timely notice of the petition to vacate. "The sole function of proce 
in this case was ... to notify ... that proceedings [*72] had 
c ommenced, " id., and that function was performed by InterCarbon's defective 
service. The decisions of this Circuit, taken as a whole, lead this Court to 
conclude that fairnes s requires rejection of Caltraport's attempt to us e 
defective service of process to avoid a full review in this case. 

B. Vacation and Confirmation of Award 

InterCarbon seeks t o have this Court vacate that part of the final Award 
which decided against reopening the Preliminary Award, and to order the subje 
of the Preliminary Award reheard by a new arbitrator. Caltraport seeks to hav 
the award confirmed . 

.. A decision to vacate or confirm an arbitration award covered by the 
~ ention is subject to the Convention's instruction that a court must confi 
an award "unless it finds one of the grounds [**24] for refusal or deferra 
of recognition or enforcement of the award specified" in the Convention. 9 
U.S.C. @ 207. Among those grounds are that "the arbitral procedure wa s not in 
accordance with the agreement of the parties, or, failing such agreement, was 
not in accordance with the law of the country where the arbitration took plac 
Convention, art. V(l)(d). The agreement between the parties here did not 
establish any particular arbitral procedure, so the question is whether the 
procedure was in accordance with the law of the United States. Arbitration 
procedure in the United States is defined principally by the provision that 
lists grounds for vacating awards : 9 U.S.C. @ 10. nIl Thus, a consideration 0 
one set of standards will determine the questions of whether to vacate and 
whether to confirm. n12 

- - - - - -Footnotes- -

nIl The parties have not questioned whether the Section 10(a)(3) ground 
"refusing to hear evidence" -- is applicable in arbitrations that fall under . 
Convention. Past decisions have avoided that decision by finding that even if 
Section 10 were incorporated by Section 208 into convention cases, the SectioI 
10 claim would fail. See Parsons & Whittemore Overseas Co. v. Societe General! 
de L'Industrie du Papier (RAKTA), 508 F.2d 969, 977 (2d Cir. 1974); Biotronik 
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~ess-und Therapiegeraete GmbH & Co. v. Medford Medical Instrument Co . , 415 F. 
Supp. 133, 137, 140 (D.N.J. 1976). The same is true in the present case - - thE 
:ourt rejects InterCarbon's Sec tion 10(a)(3) grievance. And that conclusion iE 
30lidified by the knowledge that Convention cas es are t o be considered in ligt 
Jf a "gener al pro-enforcement bias." Parsons, 508 F.2d at 973. [**25] 

n12 InterCarbon has not responded at length to Caltrapo rt's motion to 
:onfirm. It has, however, presented arguments on Section 10 issues in the cour 
Jf pursuing its petition to vacate. That petition will therefore be treated a E 
InterCarbon's response to Caltraport's motion to confirm. 

- - - -End Footnotes- - - -

InterCarbon claims that the arbitrator was "guilty of misconduct in 
..tusing to hear evidence pertinent and material to the controversy." 9 U. S . C. 
~ )(3). InterCarbon rests its argument upon one basic fact: that the 
~rb~trator decided certain contractual issues without hearing live testimo ny, 
:ontrary to InterCarbon's express wishes. The Court agrees that the failure tc 
1ear live testimony compromised the fullness of InterCarbon's hearing, and the 
:he arbitrator seems to have ignored InterCarbon ' s repeated pleas to present 
l ive witnesses. The Cour t disagrees, however, that those facts prevent 
:onfirmation of the award . 

"Misconduct" within the meaning of Section 10 will not be found unl e s s the 
~ggrieved party was d e nied a "fundamentally fair hearing." Roche [**26] \ 
~ocal 32B-32J Serv o Employees Int'l Union, 755 F. Supp. 622, 624 ( S.D.N.Y . 
L991). InterCarbon as s erts that the "paper hearing" it received was not 
Eundamentally fair. Caltraport, on the other hand, points out that the pro c e dt 
:ollowed by the arbitrator is analogous to the unquestionably fair procedure f 
3ummary judgment under Rule 56 of the Federal Rules of Civil Procedure. 
~espondent's Memorandum of Law at 18. Like Rule 56, which precludes summary 
j udgment if there is a "genuine issue as to any material fact," Section 10 
: equires an arbitrator to hear evidence that is "pertinent and material." 9 
~ .C. @ 10(a)(3). Although the exact standards for a Rule 56 determination de 
~ ~pply here, the propriety of the arbitrator's action does depend on the s< 
lnderlying concern: the extent to which issues of fact were in dispute, 
: *73] so that a fulle r hea ring -- including live testimony - - would be 
:equired to reach a just decision. 

The factual dispute alleged by InterCarbon concerns the intentions of the 
:ontracting parties. The contract has two separate portions -- a main agreemer 
,nd a standard form attachment - - that [ **27] are in dispute here. The 
,ttachment (entitled "Product Sales Conditions Issue 7-A") is standard for 
:altraport agreements, and prevents either party from recovering consequentia l 
jamages, including lost profits. n13 But attachment 7-A also states that the 
nain agreement will override attachment 7-A " in the event of any inconsistenc} 
Jetween the two. n14 InterCarbon claims that the parties expressed an intent 
i nconsistent with paragraph 7-A when they included a provision in the main 
,greement choosing New York law to govern disputes. n15 According to 
InterCarbon, New York law provides for the recovery of consequential dama ges e 
lost profits, and the par ties intended such remedies to be available by their 
inclusion of the choice of law provision. 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - 
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n13 Paragraph 9 of attachment 7-A is entitled "Damages," and reads: 

PAGE 
LEX~ 

Notwithstanding anything contained herein, neither party shall be liable for , 
consequential or special losses or damages of whatsoever kind in connection w: 
the performance or failure to perform this Agreement, including without 
limitation, l oss of profits or business . . 

n14 Paragraph 10 to attachment 7-A states that "in the event of any 
inconsistency between the provisions of the Product Sales Agreement referred t 
above and the provisions hereof, the provisions of the Product Sales Agreement 
shall govern . " [**28) 

nlS See supra note 10. .- - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - -

Standing alone, the idea that a general choice of law provision can be 
interpreted as overriding a specific damages clause is unusual, violating the 
maxim that the specific overrides the general in contract interpretation. See 
John Hancock Mut. Life Ins. Co. v . Carolina Power & Light Co., 717 F.2d 664, t 

n.8 (2d Cir. 1983) ("New York law recognizes that definitive, particularized 
contract language takes precedence over expressions of intent that are genera . 
summary, or preliminary."). Perhaps that is why InterCarbon invoked the stand, 
form's provision that the main agreement overrides the form in case of confli , 
But even that left InterCarbon with the difficult task of showing that the rna: 
agreement's choice of law provision expressed a specific intent on damages th, 
conflicted with the standard form's damages provision. InterCarbon therefore 
sought to introduce oral testimony (parol evidence) on the meaning of the 
contract from the two persons who were primarily responsible for it: Mr. Henr : 
Lehner of InterCarbon and Mr. John [ **29) White of Caltraport. The 
arbitrator, however, never held hearings, thus limiting the evidentiary role ( 
White and Lehner to affidavits they had provided to InterCarbon . 

.. According to InterCarbon, the White affidavit demonstrates that the partie, 
~ not mean to exclude the recovery of lost profits. In pertinent pare, Whit t 
states: 

With respect t o Issue 7A clause 9 "Damages", it was my understanding that thi! 
clause was intended to specify that neither party to the agreement would be 
liable for "consequential" damages, which I always understood to be damages 
involving one or more third parties and o ne of the two parties to the agreemel 
I did not understand this clause 9 to preclude one of the parties to ehe 
agreement from seeking damages from the other party to the agreement eh rough 
whatever remedies were properly available under the terms of the agreement. 

White Affidavit P 8. 

The problem with the White affidavit, from the perspective of establishing 
dispute that would prevent summary treatment in an arbitration, is its ambigu( 
circularity. That clause 9 does not preclude one of the parties ... from 
seeking damages . . . through whatever remedies were properly available 
[ **30) under the terms of the agreement " begs the question of whether l ost 
profits or other consequential damages are among those properly available 
[ *74) remedies. Moreover, the White affidavit says nothing about the quite 
specific exclusion of lost profits in attachment 7-A; nowhere does White 
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clearly state that it was his belief that lost profits were properly availabl . 
under the terms of the agreement. And InterCarbon identifies no more compelli. 
statement from the Lehner affidavit. The arbitrator was not required to imagi. 
potential yet unrealized conflicts and to conclude that the evidence before h 
was insufficient for a decision. Not even Rule 56 summary judgment standards 
require such restraint . See City of Yonkers v. Otis Elevator Co., 844 F.2d 42 
45 (2d Cir. 1988) (summary judgment not prevented by "potential issue of fact 

The Court is mindful of the factors weighing against the arbitrator's 
decision to render judgment on the documentary evidence alone: the importance 
hearings to most arbitration proceedings; the weakness of affidavits as bases 
for summary determinations; and the repeated desire of InterCarbon to present 
live testimony. [**31] Despite these considerations, the arbitrator's 
decision is reasonable and does not amount to misconduct. Hearings will not b • 

• 
quired just to see whether real issues surface. If InterCarbon was going to 
. , a clear demonstration of evidence that Messrs. White and Lehner intended 

concradict the damages provision of attachment 7-A, there is no reason it cou . 
not have done so through their affidavits. Those affidavits were prepared for 
InterCarbon by Mr. White and Mr. Lehner, and the arbitrator was entitled to 
conclude that InterCarbon's case was no stronger than the ambiguous White 
affidavit. This case is thus distinguishable from those in which the existenc< 
of factual disputes was clear. E.g., Teamsters, Chauffeurs, Warehousemen and 
Helpers, Local Union No. 506 v. E.D. Clapp Corp., 551 F. Supp. 570 (N.D.N.Y. 
1982), aff'd, 742 F . 2d 1441 (2d Cir . 1983) . 

The many additional cases cited by I nterCarbon to the effect that parties . 
an arbitration are entitled to a hearing are equally unpersuasive. Petitioner 
Memorandum at 3-6; Petitioner's Reply Memorandum at 11-17. It is of course tr' 
generally speaking, that parties [ **32] are entitled to be heard. The 
question concerns the circumstances under which a summary disposition based u; 
documentary submissions will be fair. The arbitrator's conclusion that no liv< 
hearings were necessary to resolve the contract issue in this case was not 
fundamentally unfair to InterCarbon, and will not be disturbed by this Court. 

4t 'inding no misconduct that would justify a reversal of the arbitrator's 
act~ons, this Court finds no reason for the award to be vacated, modified, or 
corrected, and instead finds that the award in this case must be confirmed. 9 
U.S.C. @@ 9, 12. Judgment shall be entered against InterCarbon in the amount ( 
$ 9,952.16, representing Caltraport's half of the arbitration costs . n16 

- - - - - - - - - - - -Footnotes-

n16 The "award " in this case consists of costs awarded to the defendant a J 
the rejection of plaintiff's contract claims. InterCarbon has not challenged ' 
amount of the costs. 

- - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - -

CONCLUSION 

Caltraport's motion to dismiss InterCarbon's petition to vacate the 
arbitration [**33] award is denied. InterCarbon's petition to vacate is al f 
denied. Caltraport's petition to confirm the award is granted. Judgment ~s 
awarded to Caltraport in the amount of S 9,952.16.  
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It Is So Ordered. 

Mary Johnson Lowe, D.J. 
United States District Judge 

Dated: New York, New York 
J anuary 11 , 199 3 

• 

• 
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