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man will want v magemies the sstale’s
recovery for Lhe lenelil ol lier millser, M=
Mahalek, mnoilier dstribiuies  uniber s
will,  Adilsionally, the estnte wdoubiedly
has bills wmil silminisirative cosis which
Ma. Firherman will wanl U ensirs sre one-
ereadl  Therefore, the cosirl fiaeds that 1ir
Kaole'as mteresl as o dislribules will ade
gustely be regireaenlal by e evlsting gar
L1

R Permissive Intervention.
Rule Zdjh) sbaies o peoriinend pari
i) Permisaive  Intervention s
temely appliration anyens may be germil
treil b indervene B R0 ECDEE i
when an applicant’s clab or delense pml
the main sclion hive & guesion of e or
fart in cwmuman. .. In exereining #n
diseriian the couri ahsll comsider wheth-
wr ik intervention will unduly delsy ur
prejudics the sdpudication of he rights of
the originsl parties

Fedl B Ciw Pra. 30l

[4] There is po duisla that 0. Kole's
elaima for prrumary lmaes by swstainel
et e aleembent’s deall gl Tor griel
el miendal anguish b eaperioneel o
giiesimsns ol law ansl Tarl sh cemmen el
daiiahils aim winl Vs i ibis rgae Dadsecr
frum the alfelnvis salowd el by [LETH AT
v wugpuert ther elaim of  jeepehiee. e
rourt ran See lhal peemiiting le Kok i
imiervene will umluly prejwdiee the claims
brvaghd by Ms, Ferbermmin and Ms Maha
leh.  Thiis, in b distretbon, the comrt e
nees iElarvention purseant o Hule Sl

7 Consalidation

161 The enurt alsn denies Dir. Kole
v for Consadidation of Al |

ewnlers biseretion wpon the thal sl s
determine whether conmsliiation is ajipr
prisie.  Fur bhe reasions rupilainel abwive,
the msirl sees B Niasis Tor Die, Kale's s
Vs Por eonsole] st ey

Hib AHEIRE LR
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MATTER OF Al

ton. The Dhatrel Cosirl, B |
that (1) where serviee of recess in comgpli-
ace with § 12 al the Arhilration Art s
imposaibile, Huls 4 prvedes the fallback
previsinn; () process wis el seroel in
srcordamce with Rule & (1) belondsnd
pid waive Jurisidietionsl defesss by f
compulsury euunlerclaim o confi

tration; bal (4 eomsbdiritions of

ORI ER

e Muy 12, 1992 Michae] Kole, the sur
vivimyg spoude amil distphutes af (he deos
dent, filed & Mation for Intervestion Pums-
wiik B aale 2hiand arsl () anddor Consobls-
tian &l Al Pending Aetiies Reganling Mi
rharl Kok Aler briefing, argument was
held on HI, 20, 1092 Op June 10, 1098
pluimtiffe filal two affidawils in e ta

el mppainsd dimmissing; k-
suiport their cluam that they woukd be yirej s

wiliewd iy lip. Kale's precenee b ibe seiiss Lo b '8 I"I'rl.li-ll L bsear jﬂ
O Juss 00, VEEE the eourt ordersl Ul nod provide bhasis for v W
thame sffelavits woull remain wniler seal Petithn i versie ural peeliling

until boday. i Jume 2, 9 Tir. Kok
filed a Beply Memorsmbum o the affids
vils and & Proposed Amended Complaing,

1 oo lorm lrl-nl/HK\
1
Parmianl (o g Memorandiom Uginson filed

. Arbalral
Arbritration Art reguir-
cancurrenlly with this Order, it i hereby ing by marshal m any district

OREBERED ihai De. Bole's Motion fer where it i laumnil is anackronism,

Imterventisn Pursusnt b Bole 24080 snd (ki ime (L rwtinil efeownd for in-
andior Cemsalilation of All Peuling Ac lization of srbitration lnw subse
Lo ile emdctmenl, bl ales hecauss it

rmansl morsunl for subsspuenst ahandns:

tions Hegarding Mihael Kole s desied;
sl af United States marshals & raline

and it is furiher
ORERELY that Tl
.o ooy precEIa SFTVETE URCA § 12

rently wmder weal will pemain asder
Sl BHIERED. % 1 Arbiiraiion #=1]

I party b arbitrstion cunnst be found
in @ny distniel, provision of the Arbdralion
At dealing with service on [oreign pariss
ewhnad Iw laken as Lhe proger standard for
s i jirewvns, aml recourse masl "
hail B the Federal Wles of Civil Prosce
ilure, gl e filllack provision = Gl
L ECA § 1L Fal Hides Ul

In the Maiter HITRATION HE- oyt
et RUON RERML. Nale 4, B4 LSA2A
Pethtiames, 1 Federal Uivil Procedure =182

Hedber provmion fur service wl jire-
pimi @ accondance wilh slale pracice far
wrrvice on [ereign corporalion nor provisien
fur alicrnative melbmls wlien servce ia o

b wlfeebed upmn a pury in foreign counlry
[ w aklsfied by sendmg destument From oo
aliorney L0 pmother by regular mail.  Fed,
Hules  Cow P'eoe Hule  40e, &, [iN1), 2H
PECA.
i Arblirmilom ®=31

Fadlure to mifhers b any of e Rulea
wl il Prsmeilure reganlang servieor of pr
ores ey b vaewess] Uy coemslierations of
[ariwea, &l bewsl wii afbilrabon cases.

amnid
*
TRAMIMNG AND THANSPORT I
RATIIN, Hespondent mnd

U resss-etilbiner.
B, 0 e, 4830 A MILIL

Urnitel Buaies Disirset Court,
S0 New York

P

Jan

Petitiun waa [iled 1o vecate arliration
awardl | Befeniant Tilsl matkn foe conlae
i wred D dlimmiss Tor lack of purisdie

THIN HETWEEN INTERUARBON BERMUTN
R R e R BNV, W
UHILA, § 12 Fel Rules i, Prose Wl @,

di LA A
G Federsl Civil Precedure =015

mmein lew  perneeilare  suppEleniests
| Hubes uff Civdl Procedare, bl own
Is

65

wr Fille b= alegiliced L L wabinil it
in umwiirkalile willin ihe sebeme of e
Fedoril Hules.

& Federsl Courts &85

Fillsg of enmgpulsnry eountetlaimn ke
mul waive in persanan jurisdictionad chal
lenge with which it w jomied  Foal Rubes
Ciw Proe. Hule s, 8 150N

1. Arbliratien #=77011

Petition to ennfrm arhitrstion asanl
whi UrimEjiulEsry couslerclnim” (s pelalee
o warsle, and fling of it did ned waive
jurindiciional defense.  Fial Hules Civ 'roc
Muile Ldgal, i LS04

S pubdicavion Woads and Fhraw

[ judsrial consbrociions and
idedidiiisis

B, Caipris 17100

Hew York procedurs permis couier
elaim witkiui worver ol jurmibicinel de
Fynses

% Arhilratinn #=TTi 5

Mothen b dismvias pelition Bo vacaie
arbatration pwanl, based on laek af process,
wimilel b benbed whiers ibe defemdam
vgnige] il had noves disputed Dt botks o
anil the plamntifl were sslifect 16 eoer's
persinal  jursibicion im conneclon  wakh
their pemding motions for eeliel anill the
ahefwmilant suffered ne spnilicant prduiles
by plaisiiffs lfailurs e adlere o g
meethiuds ol serwiee

L Arbdiratbon &=721

Fatlure o hear live lestimany cosijss
mized] fulbness of arbidration hearing, esp
eally in the Teee of wejeated e 1 jires
el live wiinesses, sl del oM presenl o
fermabin il the pwarnd where evslomes with
redpeecd Liv inlenl el have beeen piresicele]
through affidaviis. B A A § Diwakd

——United States
Keimely & Lillis, H.-wpﬁge{"l-.-oi--:lg

petitisser, by Jedin T Lillis, dr
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Uleiry, aolilisb, $een & Hamillon New
Vark Uiy, For rosponident, by Gesrge J
Girumbarh, e, Lawrenee W Frisldnasn, aml
Faul 5 thordamn

GFIHIGE AND ORDER

LOWE, [nstricy Jadge.

Befere (hm Court i the petition of [nies
Carbun  Nermuda  Lisl  PinlerCarbon™)
sevking do have part of sn erlsteetion
award ilabeil Al T 1R vacabed sid Lo
have that portios of the dspute rebesrd
eelire & mew arbitrabor.  &lso bLefore this
Uit s Bl modian of respendent snd
crvmp-petitmoer Caltes Trading anid Trans:
paurt Urpssratbsn (' Caltrapsrt ™) seeking dis-
iminasl ol the peiitson ta vacate and ronfir-
msihen of the arbétrators wward and pre
limimary award. Far the reasons sel farih
ldow, Unbrapart’n motins b dismiss [ne
teriarbon's petilion to vecsle Lhe wribira.
i mward ds denied; [nlerCarlan's peti
Ui b vacale Lhe sward is alss denisd, amd

Caburaport’'s petition 18 confirm Uie pwand
i ErEnled

HACKGHOLURD
The |I-ll't-l||l. ks ll-llq'l.l- cunlrpsiml n
JEH] Tor ihe ||ul'|'|1l.ir il wile ol |,.I-|n|||:l-
am prsluris Their sgreetienl provshsl
that [0 [his rostract shall be governsl by
ihe lnwm wl the stace al Mew York sl sny
ibispute wriving hereumler shall be setiie
by srhitratoen sl New Yok, NY." A& dis
pmite wrwe over peErformance sl e don
trwel, amd o 19ED, [nlerCarbon demsndis)
wrbdtraidos, o 1907, InterUCarbon sl Csl
Lrmprt. in Lhia Distriel Court in pisiiel
wrhitrateen. Judge Ward foand in favor of
InterCarbon, amd his order compelling spbi

Uration was wpheld on appesl
Arbitration commeneed with the parties’
Rabwmmaion Agreement datel May 17, 1%

b The dispuie iv briween Burrign parties, @e
endively briween ciaaems of the Unised Staies

¥USC N M

1 Beviion 1} sigies
Bhmior ol @ i 10 vacabr, moslily, o
wurfewl &0 Ewsnd sl e owrenl upon ibe
dderrwr pariy e his anviney wshin thier
ity abien ahe awand o Disl o deloeind
10 et et ity is & ba il it ool il ddiia b
wlin w i bl she Swanil was wmuale sl ey

Dol o alieiiistiliry *nn- alkine, The
srlitples niale & Preliminery Awarl on
ibrtekey 20, 1188, comclinling b favor of
Ualtrapserl on sewes of costract imlerpireta
Liom 00w Al D0, T0REE . moed sggain it sl
lubelingy mmy Nive Bwearvign, (e wrdil ralar
imaiele b fimal Awanl, coneluding in fuvor
all Calirmpesrt on 1ke remaining ssues and
reluping to reapen e Eaaes decidel @
the lredimsinary Awarl

Interiarhan pelithms this Court 0w
cale thai pary of the fiesl Awanl whick
dherndel meninal renjening the Proliminary
Award, aml to enber the subject of the
Pretminary Awerd reloard by o new arbi-
tratir.  Mulee af the pelition was ssat by
maill from IslerCarbsn's Neaw York il
neys o Calirngart’s Kew York siborneys,
andl was peesived by Ihe latter an July 10,
PR Hoth paries are forelin companies.

[FRCLHS 0N

The prartius g the Courtl sgres Ll this
dispite i gewerned by the Convenlion oa
b Merngnitns aml Faforesmoni of For
dgn Arbitral Awarids, June 10, U5 3
ITAT 2607, TIA N Ma 65997 | hervinai
the “Uneventimn™| as implomsented |
1100 gy et

A Junsdicinn

The first isnze bis b pilel
i s Uainrl bas parsibicl
Dt “merlusi’s [ER LT
ihail the Court bk
sErvier wWas ol

by & United

Blales prmrakal nes with 9 LLA.C
§ 12" or in mny manner ma provided
by Huls ihe, Federal Rulea of Covil

| L [T riarine argues thal ser
Uraports allorney was sulfi
r Becilen 1E, wnd that im any

it Tullback provision of Lhe

i shiall be make e (b adverse pariy o
Buiv dllair dagy ab iesiibed by law lor serice
el mmribie ol i o a0 srissn on e @i
v ) the adienr pavey shal be o ssssin
alomd dharm b ssiiew of sl applica s el by
wriwd By ihr sarchel uf ssy dvidiicd e
i the sl marry m b v i hile
st ab poiliry Eemens of dhe e
WS & 0P trwpluias sililidi

MATTER OF ARBITE HETWEEN INTERUAHIMIN DERMUDA - /T
T TR T

Frberal Hules ol Uivil Prosvsdare S Hale 5
rither tham Kule 4, The Uil Dinbs s
Taved ol Interiarban on the pimalicvione]
wawe, thugh not for the reasans given by
InkerCarlan.

1. Sufficiensy of Hervies

(10 Sectisn 508 of ke federul arhi
lhey  wkmbute  provides  thel  Sevisns
throagh 12 apply b arlsieation o
Comvention “wn Uhe wxienn thad |

throagh 1F) are not in eonileg by Wil b e
wi L Sectiosa 20 Ihml.r_hrr the
Ceavention  an  ralilied U mibasd
St B USC §
nil, squarely renflicy

n 12 dmses
tinms B0 -
il hier aliwes ol prive

bwieail, for iemt il ilw district
whete lry&'l mude, Beclion 12 re
e 3 n mwrehal im ey distrie
- resudent @ fmiml, The jiral-
L foreagm parties will sol seoes-

fosind |n nmy disteies.  Hosjuleing

0 satialy Section 12 might smsung
requiring 1hem G do Che enpassilile ¥

|21 Im these circumslances, Sectbon 12
canniil b laken as the proper stansdanl (or
serviee of process. Hecourse musl b ol
i the Federsl Bubes ol Civdll Prosedure.
The purties, however, disagres am b which
al Lhe Federsl Hules i the proper falllack
prvimion: Blule 4 wor Bule & Section 12
dees offer some guidsnee om Lhis gaint,
bermuse il distingunhes beitween the man:
ser of service wpon & resslenl and the
manner of serviee upon & pesneeshlent.  For
§ reaident, service B b be @ Lhe maaner
rpreacribad by law for servies ol wilkee ol

L Sedtion |12 s em ansi beesian mid saly b
Al | 4B Ol [ e G sl
wiwn ol wckiirmibin law subsesgarni e B smas
wwenl, bl gl B 8 cEfime #oms faa the
wiltaagine ! abandonmen ol Ui Saases. i
shals s34 tssiine proaves wevers  Amemdoe e
 ihe Fedewal Hulew of Tl Prospeduse 0 ihe
gisly 1980 subnasaially changed the irsaily of
s whi may seove poiscead. TPl b4 1980,
ihe marshsl woa the sisied s e
wndciy there was & perowsn ypercially appessanl’
by ihe wisiiil o Salc sbiviod " 0 Fasigie in fed
#ral Kewmmnag Servws Daler demeniled’ Hode 4 of
whr Feaderal Rulen ol il Prvedure, % FH D
B W il The “wuapiiilbdy piineopald g
pea” wl b sewnibesrnie wes e Tlakfe] ihe

i i wi srlios be e same domrl” 8
R § 1L Fir a mnresulenl, servie i
i D maide “in ke manner a8 slhir jire

cens uf the cowrt,” M
Cu apitly witen the Herapsl e
oo mn blenbical quesiion s

WE.C § 9, whicl governs confir
i wl arliration awsrds, Keed £
riin, fae o Weabinghouse Biee. Corp,
bl N2, 12TV g Cie 9300 T
phrase 'l bke manner as olber process of
the eowrl® foanal im § B &l (he Arbitration
Avt pefers b Fed 100w . 4 s thee megusm
plishment of appropriaie  servios “i
Bertsing B anil 12 employ the zame las:
gunge  reganding  serviee  opos nonres
dents.! The Usurt ngrees with Caliraport
that Interiarben’s interprelation & all Lo
Toreelosed by Keedd  Anil that conelusssn @
supparied by the structure of Sectsn |2
which designedly refers mesalents o Lhe
procedures fior service of a notice of mio-
twm, while relermng nsresilenis b the
procwdires For wervee ol prsess,

Thus fur ihe Usarl has concluded thai
Section 18 prowides oo methisl of serviee
far foreign partes pol eeskdent in any s
irted of ibe Ulndled Biates, amid ihai ihe
prnper Fallhack provision Tor serviee of poe
eeas i Fed O 1Y 4 The nest question
in vl ld [iterar b salisfod gy of ik
proceidures for service of process wiiler
Rule 4, and the answere s that B dkl pest
Interiarkan practieally aslmits this by (ts
sllempl b eedieeet Uhe Cowrt’s allentios
from Rale 4 e Hule &, and by s failure 1o
claim thal il met the requirements of Rule
4. Fetitimner's Heply Memorandum st 6
xamimation uf [fwle 4 confirms thal sim:
jly sending a petidbon from one alismey 1o

magyahals el il Aemmsns wiviie alnasl cuiise
|- Tl

& Seovwm W slales i periinenl pan il
IF b dabwrrse paviw is @ conidbent ol the deari
mithin whah ibe awand was peade, sinh i
wing whall b mside Gpn the advore pariy oo

iy gmnriey @t et ibed by law Bor serviee
wll nsl il i an in e e

wvart. 0 il adhvonie paaiy shialll b g s e

e e b e bl 4wy ATt States
2 of 19

i b b il alierer iy may p
hke manney s silaw gegiss o e i
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wiwrlheer by regular madl does ool satsly
mny ol that mle's procedures i servies

(3] Twn paris of Hale 4 apply bere
Firna, Bulbe a=)* provides for serviee in
wrridance wilh the New York State e
twe [or service sipson forelgn corporatoms.
Becand, [ule 4ii) prevides for methinle of
service allernalive W lhime in Flule die)
when “serview i8 1o by efTected ugn [a]
party in a foreign sountry ™ Fed BC P
Wit Meiller afl Uiese girevishins | sl
mlhel by semiling & decumeni from e
wiinmey i anotber Ly regular mall

Iheferin in serviee of process may never
iheleas | Furpeesd whers conssderntiong ol
lairnes=s &n respuiire, at beasd in cases Dhai
arise purmeanl o arbilralion proceedingy
iy vt g, @ eniidban Lo siay b coiirl ackion
penilimg arbatraison was serveid on m for
egn paEriy's allormeys, anil was beld suffi
cenl an & demand (vr arhitrsiion.  Merrll
Lpnck, Prevce, Fenner £ Smith v Levopu:
fvd, BRH F.0 BiE, Bid-48 (Bd Cie 97T
T Casiirt Puiiinil jurimbbetiosin Lo e angies
tinninkile becaase ihe partios sgresd o ari
trate im Mew York, and it then eaplamisi
that “Jrjegandless of ihe proecise begal sis
tua af [the] attirneys wiik wilairseas
remnlls Fromn giving effecl Lo the muties
they sclumlly redeiveld " MW ol =5

HHlII‘.IFI,_ aiidler s Tamel that s
Agrermenl (i kFhilesle gave ree la jarsslie
tieti, minal Ahind woth jarsilsten esbabdishel
“ihie aude fiineiiog of process Wi [TH

8. Walr div) seases on pain 1hai

Whenrer & wasine wl (he e i whiah
ihe disiticd wourt i babid paanvides (1) lio see
Wit ol @ Surssmans, o0 ol & nise iisii &
Party pusd e indabilams ol sl sahin e
L SETVHE miy o s setadei Uhe
virpuamiyang éi ainl im ik manney prescribed
b b aREsE B Gl

b e WY CiwPrscl. & W & N ibukin
V| | Fersial wrvicr ugses & lreign o
Nt o Bt pmde By debivering i
wllives, et mamsgiig i genersl
vashied aw awesaEnl el da B ERE
gl iilhmaared by appaiet il o by lam =
ircwive arrvie |

T, The wvenssts b swvvior under Bile 800 ) aie
maanlially ws Bidlies
180 b masaa) e ditmall by il Law ol
IStrgdigs pa =t @ wpb, L L =F1rs
Poan ommom oo ' L =

wmify ke qlp-'llng:t vl impm e
rummencel”  Fictary Tramag, foe s O
moimrrra dlewernl e Abasteriamicnios g
Peunapardes, Xl F24 2564, #0064 (2d
U il Dibeer Tacls saigpesto] hal ser
vive nighl have been mlegunte wler the
rulis, bl & eoncerm fur skt Teimess was
lhe simrting poini for analysis,

141 In osam, InierCarin shauld no be
hekl to the Lerms of Seetben 12 of the
frbibrabion Act, bt it also fadled v ndhere
G wny ol the applieable falfliek rules
fawnid in the Federal Bubs of Ol Prooe
dure, Uoimshleratoons of fairneas, hawever,
may ensuis Lhat lulhiee (st least in arldlos
fbun rasesl

2 Waber af Jursdicisanal Objectien

AnoLher conaidernlon-—ane thal Lhie jud
tien initially Tailed w address *=—is whetber
Caltruport waived fs jurisdictional defepsy
when il necompanied ita moton b dismiEs
wWilh & “crms-mobon” [or conflrmation of
ihe mrhiirstian award® The lesue hos a
rick wnd conflieted past  Prisr o eneel
maent b 183 of the Federn] Hules of Civi
Proeeidure, & deleniling whe cosiild
reunderclinim with s algpertsn b ser
roress waevedd thal jurisdetenal
Merehamis Heal £ Loaght e m
& Swa, DRQ DL IW0, B0,
s, S0 1Ll aes 007 A

wiikiul L pressrie | i woaald
lave 1o rhalleuge ju W moa mperial
ajipearanee,  The mn cuwhl Uhen

parmsliciin: o | dsivesal by the Teswign
dialbaring | i a lebiey  rogaiory,
wF casr s irasinahly cal

il

we actiiil stice; o (T ) upon an
amd delivary i the ersdivadual g
ariil T E R IS T e To T RS ST FE
nr wainwen, bay delivery v g allien, a
ng o geneval sgent; e (06 by @y
il b g B Rlgnad v pl, e b
wiurd mnd sispached by the ol ol ike
rosiirl b il pawis s be oserwed; o (E) i

diveveed by asder of 1he Lot

B The issiir win sblivwsed by (he ]
wupplemenial  memirands  sibminied 6 o

sgmirian din an Qe ol ihin Cossn daied (ot
2o pewp

8, Calinaeai’s “orvys masisn & iilakingieiah
ahlp Pream a atiar i L@ ol gradgrmacy il iha
v [ o g

i R A ALY, 1M

MATTENR OF A ‘iﬂﬂﬂ HETWEEN INTERCARIHN BERMITIL - G5

b muile uart ol & wilises) l,.-.ﬂ-.] g
pearanis il Uhe olyjeetsi fwiled, or e
rwuntetelaim coubl be lirmughl as 8 sspa-
raie mction if the shjertion succeeded

The apuenting m whelher Lhe rile of Her-
chands Mew? surwiviil enscimenl af
Feders| Hules of Civil P
whether the language ar scheme
Frdersl Hules i eompatible with
of Merchanis Neaf 1L is mat
i, il enuris are devilel

o, Sodmiter of o miter Hule
Jdu) or TNB of wiea af Cirl
Procedure il
Uwder Bule i,
Jenar, 11 A | 19THL The See-

ided. See, ep. Cargiill,
Troding & Shippimg Ca,
, i (2 Cie, |U8S) {okssrving
law om hig mxEe Appars o
isarray 'l

Ik &) Commun lew  procedirs supjde
menls (he Federal Hules of Civill Proce
dure, srd New Hampahire Fire s Co n
Kramfon, D6E LIS 04, 40, B0 5.CL B4,
B8, 4 Do Bl 2a m20 10e), se i both Wer
chandy Hewt wnd Lhe Federal Hules esn
peainl, Lhere s b feason (e igeore Lhe
preenisting commen law rule.  The eom
mis law rule = ﬂuqnhn'rl. kenwever, Liv e
eutenl 1hat it s usworkalile witkin the
pcheme il the Feaderal Bubes.  Feileral com-
min baw b8, af course, "Csibjerd o the
paramonint  authorty  af  Congresa”
Nerfhwed! Airlimen, fue = Tronspord
Warkerd ['niom of Am, AFL-CT0, 461
15 77, 55, 100 SCu 16T, LAHE 67 L Ed2d
T8 (1RRL) Gquotimg Aew Jerey B New
Vork, 251 U5 396, JHE, 5 500 478, 481,
5 LEd tioa {193k Amd “Jolnee Don-
prved milifretses § sulipel, eeen o subject
puq-ipmlgr governetl by federal common
lww, e justificntion for mwmaking sy the
lmleral eoirts s grestly dimisishsl = A
051 S wi 08 e SR D B0 e DREGE . L
Accordmgly, alieration ol the Meorbamia
Heal rale may Tollow nat by Fromi explicit
wemsancighinn iy il Fesleral Hides, But from
il imcompatilahily wilh  Lhe  verall
st of Lthe 1Hules

Unarin have divibsl over & versy ol
factirs in analyping thee #sse, S bk
tin etk of Hule 13k, whicls staies thai

jursdictamal defoises wre nod waives) whe

wre “puned wilh one or mure sher
ar ohjeclions @ & Fespisive
g oor mathm' (e Eberpretaiog

ugden counterclalms with “ather defens
#n,” s Uhsl jurisdictionsl defenses are not
walved when they are jobned wilh & cous
tereluim, Egp, Keid Lock Co o Eoele
Hordewer Mg o, 16 FRD 2w
(LN Y ihd)  The oppesimg view is ihal
eomidtercliima do nal fousl Emang "l
delepsen or obijectioms,” s wilver s mil
presented by Hule 10k walver of Lhe
jurisdictional defense s found beesuse oo
chear degmriure from the Merchanis Heal
rule is founil  See eg, MWerr v, Nemmerle,
0 FLD, 566, A0 (ETLNY 1001E Booaw
it Mt fue, w Tmdustrias Resmidan ¥
Malmrazeo, 84, 1 FRD. 85 (S INY
1y Amd the Bupreme Coart has indicat
vl that Merchouts Meal! relsins s beast
some vidality. Freeman & See Mack (5,
a8 ELR, dad, 46, & B.CL 1148, 1145, K7
LEd. 160 (18430

A nuinber of eourts have paid heed 1o the
goal of the Federal Bules (o streamline (e
litigation process in general and o elank
nate b meed for apecin] appearances i
particular.  Eg, Negfeld & Steinberg, 4008
Fid a8, 428 ined Cie 80 Lmaaes,
Ine. v Mrasgnn Por, BR Co, 566 F S
B (LA VSHEE Kl 16 FRID st 3HH
Mherm have efMectively retained be neeld
fur w special appearance by insbroeting (ha
pleindilTu can challenge perminal porsibe
tion wilh a preleminnry motlen, sl file o
comlerclalen iF Uhal matios 8 unsuevess ol
Sre North Branch Proda, T, 1 Plaber,
2 Fad dd, 6il (IhCCw 080 Kud see
{hase ¢ Mos-Paciflie Neowideasting, Joe,
00 Fd 131 (ICCir 19840 imarrow il
pretation of North Mrowsekl

Yet anulther linge of cases distingueshes
il wren romguilsary cuunterclaims amsl juer
miskivie pounlerelnims, reasonmig kel
compmlsory rounterelbiim—a  creatiore ol
Fiederal Fube Ditab—im i @ vods ilprg i
cadsaiy aifl Jiarmilic) s i 1|'pn'|bii-$ha&es
chiwls Bral coisvived of 1P 8 0f19
A P i o T8 Pleagar Shipgad g
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fwrp B Ilias Tank Car o, 3TH F3
40, 2a0 el Cee 16T Nasar 5 A merien s
Mhodngraped wrgs, 0 FoA RRG (18K
Iy, Nydsirom, swpro, st B80L dbiors
acronl prdertin boo congndlsoey wml per
missive commderclaims alike. Eg, (fafes
Lenrgel Carp. v Jeuwsen, 7438 FOI 102
13500 . 1 Sth Cir 0080 The lessl commion
demnmsinator, &l any rute, is that & compul
wary cosinlerebaim slisuld nol waive & s
dictional delense.

Btrrrhumts Meat il not pecuent for com-
pulsory evumterelaims, berause i predstisd
their euislems. S 304 LR a0 200, 27
AL w1 ER6 TTe rgght te [eounterelaim|
in of msoderm growihb, and is merely o con
wenienee Lhal saves hringing asothes sinil,
ik m mecessidy of the dufense ") Bul ihe
suime rensons of [eirness that led the Mee
rivirmin Meal Courl s sujipart 8 waiver s
the case of wvoluntary coanierclaims mile
iale aguinsi & waiver m the ense of eomnpl
sory cuunizrelsime.

171 There is not much aathority s the
quenissn of whether & petilion o eonfirm
an mrbitrabion award s ruimjmilsney m e
punee Lo @ pelition L veeste e mwand
Hait thevie courts thal have eonsibsesil
mame have comcluded that the petition 1o
roaifirm = riamigiilsary Wi wlibgiliaw
Northern, fwe 0 Adwercan Ny, Nujperrr
surs Awe'm, 52T FoA 206, 2l Ui, 15
8N Tramep, Iee v Viibed Framap {in
b, Thf F Supy. TH, 698 (W.0EN. Y 0, reeif
o ather grosuds, 550 Fal 678 @ Uie
1Rl Whire Mator arp i Fofernabion
al niom, [Mailed Awiomebile, Aerospace
and Agricuiinrad Joplement Workees af
Am., UAW, Loral Uiwon Moo 202 05
FHRupp. 204, 31T 65008 ¥ 09734 nfel, 451
Fiod 180 (B Ciel074). The pelitions o
varsle snd o confirm in the jeesesl case
riearly “wrise] | out of the [same] tran
Ui oo aerarrence,” Fed B OCw P 1N
the juiley of expeditivasnesa behi
13Ha) rerinimly would be served by i
g m peiition o confirm m respanse 1ooa
petitbon bs varale  The Court conchsdes
that CsbMragar’s petition e eonfllem was
B The maa sgrer el oreseny @ Pan & e

e § sl ¢ P 3 ks
1T b T hA e e e eTeg

S T

v | sy I!H-r'rﬁ 13%al This canelu:
weom weighs aguinst walver of Calrapors
Jurisalietiingl defense

A few roirla sewm A comililion wiiver
wjuiy wiseeens ol (he jursdetional defense,
Ser Neafeld, 435 F 24 &b 431 0. 1T; Loman:
eay, Db FHupp. wn HAL That ppjeensch
jrvvinls b EsEming ihjustice of peerm-
Eimg m parly Lo appear for kis awn purposes
while heing ubsenl for his adveriry’s par
peuea, b i impases & eandition il swsk
livmn Lthe rele—ane is slde G conshime even
terclaims only with meriless jurislio bnal
dle o nasn.

i8] A lmal conskdenition s suggeaisd
by ihe Second Cercusl's Corgal] opimion,
whicly atates that “[where there is no con
trury federal rube, 8 b appropriaie to spply
atale procedure in diversily cases ™ e
gill, ThE Fiad wi #28  New York procedure
permdts @ complenclalm wilhoul walver of
parindictannsl defenses, S i (cting Cal-
lovay v Matjomnl Serw fndiee, fae, 0
A DB T34, d6] N.Y.B.24 D60, B2 (19000
Abbaugh this B ol & diversity ease, refer
wige Lo slibe prsmlure may b LT
leraunse the mrtivs have chisen Noew
law (o gowvern their disgiuie'*

1 Aimlyris

The rlll'llllll'lg EimEnary
there wre welghiy oo
amil mppnaing Cslirs
miss Tor defeciive
whuimn of the =

res evaluation of
anil efficiency, Lo
ol Gl Procedars
ulisence of more precise
" el L P, 1 (""These rules
cunstreed Uy secure ihe jusl
and ipexpensive determination of
n™l  Afier & careful passis
af wuch pariy’s imMeresls, Lhe Cowr
that l'-lll.npurl.': mibion Lo dspsiay
mual b demel

Reganting the woiver issoe, e misl
bnjenrtant of the many [aetorm Lo b conssl
ered s the compulsory natuee of Calire
perts pediton tooeaenficen, A& Dinding of

1 Lt of vhe sate ol Sew Yirk asd any
Dalion ared eve rder ngl me aEbnl e
SR en E Yerw PR W

MATTER OF Ak

waiver wiill il inpisbice (1B ]
pumsesa Lraly menilotous rmdiciaona e
Penwen, il winy file cointerelaims anly e
cuune of Ui rulen” eomgiileinn.  The Courl
fisals (Bt Calirmgeort dis nod wnive fla jlars-

A Tmading of walver wiulil ol
Iy comprosmiss Lhe gosl af proceds

pency, by requiring & speeial Lo
challengs parsilation prior Ler-
tlaim. Thal would be espes il |-l i
where arbitration i= | licause &n
wrlion L vacake Bn mwnrl sl
b broughl wil manths of the

ght for & full year
B UKE § 12 Every
risliciional defepss n @
e wiiidd have an meenlve
tesl jurmdicUion and then heing a
action for confrmsiion afier de
jariadiction (snd alsa afler Lhe
miondh perisd had passed for possibde
renewnl of service of procesal. That woukhl
defeal the jrilsey af the Federal Hube 1
consalubile anil eajpunlile adpudieation
The ronclusssn im this case Lherefore
dewes nat preclsde any parly in e Futune
Trom mimultamenusly subimitling a petilion
e coilirm &n srbitration award amil & mo-
tiont Lt ibsimiss @ petion o vacale the same
marid A plition bo veenle maght caneeiv
wbly b werved g0 impropsrly that o petitsn
i eunfirm coubl procesd while the petition
i vacate were defeatsd by a jurisdictional
iafinie

i8] The Cowrl neveritheless fieeds that
Caltrapurl’s moion 1o fssmiss peunl be de-
nied.  Alithough Caliraport dil ool waive
its gerisdictionnl delense, waiver is nol the
enly basin ler denying sn algeiion ta ser-
viee of process] conkhleralions of bhasic
fairneas are mmportant as well  The Second
Cirewit’s deeisions in Merrill Lyneh and
Viclary Tranapord esiallish ihat imperfect
wervie ol process in oan arhitealhe case
map md B fatal where jirsdicion sver
the wrbilration is clear aml where nolioe (s
wellicienl s mpprise Whe ogpasing pnrly of
the artion g taken. Thal = exarily the
stuation here  Caltragee “recognates amil

eun[arm
slur

i=

Liv

TION WETWEEN INTERCARION RERMUIA 7]
o aa F LT PREBMY TN

has mever gl that Bath Inlerarl=m

wl el wre subject ta ik Court's

prrrimal purisdiction an soideclai stk

1 pesgective pending motioss for e

F2N Respomdent's Hupplemenial M
wl 1.

dectionsl defense by liringing & compu
rebitiinii ‘alirupart bes saffersd mo dignifian

prejudice by InterCarbon's fEilure 1o md
here 1o proper mwihisds of service. The
eore of WA argument mslesd seems o be
that it semebow saiffersd pregudee becaus:
jebithens tw vicale must ke (il wilhin
ihrww wanibs, sl Interlarbon™s pedilon
wns mob servel  properly  within D
mannihie. Pt Caliraport Tails to connect
the improper servies with asy delay or lack
af notsee. Ta the contrary, the pelitssn b
vacale sevnia 1o have sparied Callrp b
file il petition to confirm, so ihai the pora
cewdings were spd plong rither Than han
dered.

The Court sckpowbedipes this Circuil's
position Lhal “there must b complisnee
wilh ke terms of the rmibe, amid abseni
wilver, imtmplele or siigireper seroee will
lruad the eour to dismass ihe actbmn wibess
it agipeurs thal proper service may slill b=
ohtaingl” Trrimmeoss ¢, Leocos, 450
Fodsl poeT, AT g Cie LU0EL see alee
{ivnmier v Cosimanlily Kechaugs, Jer,
(2] F.."-"q.l“l T, BRI s D0 LY D
CIWkile we wre reluriand to dismis o
cumplaint in & silmutbn in which e gt
wwe ibefenduint han not sulfersd sctual prej
ailsee failure 1o romply wilh ihe busic
terma fur servies of peneess will dopmie &
court of jursdiclion™), qf, 85 F&l 14-
[l Cir JURE],  Im whye eontent of arbjirtims,
bawirvird, Lhis Uirewild bas wnloiaal seivns
rubes mare lilserally. Meeridl Lygnch, S50
F2d at Ba4-48 Victory Proosgparr, L6
F 2 ai BG4

Gimals of regular proeedure weigh s lal
pnoe with goals of Mirmess. Do this rase,
Caltrmpuert agrevid G arbitrate in Mew
Yook, partieipsted in proseedings here, aml
fileal & eownierclaimn Lo sonlirm ke srisio
tinm award  Serviee of process by lnwer

Unrbon was defecive in loigpited States
o arate. T sl el AGRAOT 19

i cuse wWas e melily thasl e
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rerdings el ocomanesieesl,” bl weal thisl
Tuncimn was perfuemes] Ly Dnter wrbsan's
ilelferiive service. The ibeembiin ol Vi O
e, laken as g whole, lend ihis el i
caiwbuibe that Tairness mequires rejeetin sl
Caliraport's atteimgl G use defeviive sur
witw mfl process Lo mvisad & Tull Feview i Uhis
fAsE.

R, Vaeation and Confirmation of Awand

InterCarbon seeks e have this Court va-
cule thatl part of the fnal Awsrd which
deeuded aguinal reopening the Prebiminery
Award, and Lo wnder the subject of ihe
Prebminary Awsrd rehenrd by & new wrbd
tralor.  Ualiraport sevks 1o have the awani
il iFinal

A alevisinn o versie e conlirm an arbi
trati swril eoveredl by the Convention s
mulijert bo Lhe Convention's instruction that
m el mauel eonlfliem an award “anleas il
finels ome of the wrounds for refusal or
deferral ol recognition ofF salircement of
ihe award apecified” in the Convention. =
USC § 207, Ameng those growpds sre
that “ithe arbitra] procedure was nol bn
secerbance with the agreement of the par
ties, ar, faibing such agresmeni, was nol in
secordunce with the law of the cowntry
where ibe arlsbiratemn Lk pliee ™ Conven-
U, mrl YVilHdl The apreement letwoen
Lhe partirs heve dil non establish any o
Hiewlar arhitral procedure. g Lthe geestion
in whetlwr the procediies was in secordanes
wiihs the lnw of the United Sistes.  Arhites
Usn prescedure in the Unitsd Sttes = de
Tined principally by ik provmion that lists
groinda for veesting swards: 0 150,
§ 10" Thus, & eonshlerntion of one st of
standurds will detarmine the questions of
whether ta vacaie and wheiber Lo eon-
firam, ¥

L1 et puarvies have nnd gursinned whebar 1
Brction WMay 1) grossnd—"uelusing s beas
depat” —is applicable an arbisrazims i
undey the Camvenban,  Pau decisi %
wemided thaa decisinn by Dindeng 15
Sribion 10 weer mourpoeaird by Seciion
i Comermiin rasee, il Sectin 10 ¢laiin
wenilil Iwil  See Parsons f R parmare | Aor i
Ao v Swwiere datmeralr de d sy di
(RARTAL 08 F 3 88 977 (0 Car 1970y M
teverrak ddevw ngd re Lol O w
Medivrd Mrdval fuivesinens G 413 FSupp
IR0, WWT, A4 EERMLT E9781  The same iv e in
bt purorsd cow—the Ui orpam bniesCas

@] Interd'arfui cluime (hat the arbi
Urabiw wis “gublly el siseonleel . im
reflusing b hear evilenes pertinent  and
material e he ronlmversy.” B 40
§ IMsMiEL  Tderlmrlen resta lis nFgui el
wjmin snE hamie ot Lhat the arbibraior
ibecialel cerinan contrneiusl Wauen withosl
hearing live lestimony, eumirary o [nter
Carbos'™s  expross  wishes, The Court
agrees thal the fudure to hear live testimoe
ny eompromsed the fullsess of lnterCar
bon's hesring. snld thal the  arlitrabor
seema L have lgnored InterCarlsan's e
el pless Lo presend live witnesees. The
Court disagrees, however, Lhat these [scts
prevenl confirmaten of the awand

"Mmconlect” within Use meaning of Hee
Lo 10 will mesl b faitinil windess the g
prieved party wus denisd o “Tondamentsily
fusr hearing.” Koche o Local S8R-28
Sere, Kmplogees Tt T Union, 755 F Supp.
22 a3 (S DMY.188)  InterCarban s
seris Lhal the “paper hewrimg™ it received
was nod fandamentsily falr. Caliraport, on
the niber hamd, poines owl thai the
tare followed Ly the arbitnilor is
gois e the unipuestionably fuir

for summary judginent ander B
ihe Federal lules of Chvil § &

spendepd’s Memoranidum o i IH
ik Hule 56, which p* summary
pailgment il theere s 5 “glpo EEU® B L6

any materisl fuet,'” 10 requires as
arbitrutor W e that & “perii

neml anil UELE § liHakd
Mlthaugh the mddards Fur & Hule 56
determing Lapply here, the propn-
wty of 5 tor's metion dees depend
o | umdlirlying comcern: the ex-
i hich issued of fuct were in dispute,

o6 Sevitiss 100aH V] gibtwier.  And thai o
lussinn s willillicdl by b ks lmbge ibai Con
raisin raaey 3ie b e consslered 1w lnghi ol @

“groetal preenlororment bias”  Pirsoas S
P @ 971

1L InleCaben ban sl reaponded 8 bengith in
Calirapert's amdion u confirm 1) ks, hawey
. preuriind arguments o Sediam 10 s ia
the viasir ol pursiing s petisen s
Thas gersitiom wall thracler b irraied s Inigy
:- ey P e Ualragpens estinn i e
e

MATTEN (0F A

THIN HETWEEN INTERUARRGN HERMUDA - 70

T ma Ds R W SDSY. TR

s ihal & fsller Benring — ineluding Bve bes:
uimseny—wauld e repiiesl e resch & just
deriian,

The lactunl dispie allegel by literl wre
e roncerns (e inbendens afl Lhe con
ng partes. The pontract has iwn
jurtions—a mEin sgresment snd
durd ferm attachment —<that sre |

wehmenl T-A & L vl
agrecment wil silwchmant T-A
Tijn thee event gl aly incunssatency” b

wren Ui, o lerCarban claams Chat
| an nkeml mounssaient
T-h when they included &
the main agreement chesming
k baw b govers dsputes™  Ae
i b liderCarbon, Mew York w pro-
for ke rerovery of conmegueenial
dsmages and loat profils. snd the parties
mlemled such remedies 1o be available by
their inclusion af the choles af law prove
(=
Swanding alene, the ubew thal & general
thaice 0l law provsben can be inlerpreted
s overridmg & sperifle damages clause s
unussa], vielating the maxim thal the spe
il overrides the gemernl in conlrect inter-
pretton.  See Jokn Homeock Wal. Life
fai Co. p Caraliva Power £ .t.l'.pill o,
TIT Fbl i, 565 n H (2 Cir 190 [~ New
York luw recognizes (hal definalive, partic-
ulariged contract language takes prece-
denee over expreasions of intenl thal are
prnerul, summary, or prelimioary. )k Per-
hupa that is why InlerCarbon nvoked Lhe
wlandard form's provision thal ke main
agreemeni overrsles ihe form in case of
eonllel. Hul even ihsi lefl Inberiarhon
with the difficuli task af shawing thai e
main agreemeni’s chailee of law pravision

I Peiagiaph 9 ol amachmes T-& @8 enligleal
“Ihmages @il nessh

nrilker paniy iball be Bable L iy oo
apetrt il ind iy bl liiirs of daitiages ol whal
piarwd Mimal an cemaeciion wah ilie jeeile
pnamcg a0 (milure o peleam this Aadrorisel,
i sl in g wonlwsan beniiaiions, beis ol prulits o
hasiimae

euprrasel 8 sperilic imtent i damages b
conflietiml math Ve stspdard Form's dain

agirn  provision Dnlerlarban  therefone

hi b0 intredwce oral Wstimany el
1 m e meemning of ihe roniras
the 1o persins wha wend primanly

responsilide fur i Mr. Heori lehner of
Il arbsnn and Mr, John White af UCallis:
part.  Thie arbitrator, kowever, mver hehl
heirings, thies limiting the evidentinry e
af Whiie and Lebhner o silidavits they lid
provided & InterCarben,

Aecnrileni 1n Interarbon, the Whate uf
Mibavil demenairsles that the pariies il
mil imewn o eaclude the reeovery ol hst
profits.  In perinend parl, While states

Witk respect o [ssus TA elause 3 “lam
agea”, i was my undersiamding thal this
cluape wan mtended Lo ppecily that pes
ther party o the agrecmsenl woull b
llalile for “cosssguentil”  damages,
whieh | always understond o b dam-
agpeid Idilwing i o more Lhird pares
wnd ome of Lhe two parties o e apree
menl. | sl nog wnidersiand this clause 9
fa preclicde ene of the perbs e (e
agreemenl frem seviing damuges [rom
ihe  wiher pary W Us  agressscinl
thrmigh whaliver remeilss were rpsr
Iy wvaklable ander the terma of ik sgrer
menl.
White Affulavia 18
The prubilem with the White alfalavil
fruan the prspective al establishing a die-
e that would prevent siemmery tread
menl in an arl€iration, is e ambigusus
circularily. Thal clause § does pol “pre
clude one of the parties . . from secking
damages .. threugh whalever remeides
wery properly avadlable ander the fvems of
the agreemend”™ begs the guestion of
whethir lost prulis or sther enasstguential
dumagen are among Usose properly avail

14 Pasagraph 10 w0 alschmesd T-A daies bl
il ihe cvemi ol sy ansurruaieney b il
presiniins sl she Prsliog Sales Ngresenen o0
Peviwd i ahuwe Bl vhe pviinm Beiel, e
prverisinna ol the Present S4HA |

, ited-States
il Page 5 of 19
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abile remedien.  Moreower, the White alfi
davil mays polhing ahout the guile speeific
encbusion of nsl prolis o sllaekmsent 7-A;
powhere down White clearly stale Lhat i
wiis hiis belief Lhat lost profits were proger.
Iy mvailahle wider the lerms of the agree
manl.  And InterCarbon ientifies no more
compelling statement from the Lahner uffi
duvil.  The arbitrator was st required o
imagpine petentisl yel onrealinesd conflicis
wnd tn eoneluile ihal the evidence belore
him wan maullesal for o decinion, Nol
even Hule 56 summary judgment siamndards
reqjuire mch restraint.  See Dy of Vank
fra . (Wi Elevalar o, R F5 a2, a5
i3 Cor 19K (summary judgment not pre
venbel by “potentisl msus of fact™)

The Courl is mindfal =f the facioms
welghing agamal ihe arhitrator's idecinion
tn remder juigment on the decumestary
evildence alane: the impariance of hearings
s mosl arleiration procesdings; ithe weak-
mess of affiavita as bases lor &
delerminations; s the repeated desire of
InterUarbam L present live testimony. e
spite these canaliberniions, the arisirmieges
decisien (s reasonable and dies not smount
o miseandurl  Hesringe will sl ls e
apaired juEl by see wlether real ssies e
faee,  IF lnkeri arlam wis iy 1o make @
clear  demnmairunion il evplemie Lt
Meanrs Wihile and Lobner intesmled oo
trailicd he damages proves of wiisc
menl T-A, Where 8 nis fenson d eold i
havee dane w0 heoagh ther uf Tilnyins
These affidavits were prepared for lster
Carlsan by Mr. White and Mr. Lehner, amil
the arbstraior was sntibel o conelules 1hsl
InterCarbon's case was no stromger than
ihe ambigoous White aflidsvil.  This eass
i thus distinguisksble from thoae in which
Uhe exintenee of fastual dispules wis eluir
Ep, Teamsters, Chauffciars, Warehouse
min and Helpers, Local (fwien Noo 506 ¢
ED  Chappy Corp, 551 FSupp. 5T
(HIEH Y 19880, affd 742 Fod 14490 o
e 10804)

The many additional cases ciied by Inter-
Carlssn ta the #lfect thal partes (o an
wrhilraimn are entitled W @ hearing are

& The “awsad™ sn bk case consings ol goas
amanded s ale delemlant sl 12e e isl

eijually wngsrsiasive. Igmu‘l- Mns

ratiluiis &l A=K, Pelihsers qu'l, M e
rambam Wl 11-17. I & of eowrmie DFiee
wrnerally speaking, thatl parties o cote
ted o b hwanl  The sseslim rmnremms
the pirrumstisces apler wheeh a summary
dimpnsilion hused wpan Mu-rum,- e
imssions will be fair. The arbatraier's con
clushun Lhal no live bearings were noces
anry e resolve the coniraci meue in Lhis
ense wis nob fundsmenially wnlair o e
Cartsn, wod will pot be distirbsnd by Chis
Cart

Fisding po miscondisct thal woull pustify
s reverssl of the arléiralocs actions, this
Court finds na ressan for the awnnl Lo he
varaled, madified, or porrected, s instead
fineds thal the awanl i Uils case must b=
comflirmed. 8 IR0, §§ 5 12 Jwdgment
shall be entered againat InterCarbon n Lhe
amnand of $8302 06, Fepreaenling Calirn
port's hall of the arbitratkon soste 'Y

CONCLUSION

Cabirapart's malkin (o dismiss InierCar
low's peiition 10 vasile the arbitration
wward s demied.  InterCadnn’s el 1o
vmiwle bl daspuesl |'.p|'"7'l|r|'l| ICRELIOL
e ranlivon e gward @ graaibal  Jaky

it = mwandel s l'"hmlu-" i

PETTOTTTLIL  SErE A O
in d= S i bpbered 4

livu @hilﬂﬂ,

¥, H. Hansen, A, Hewll,
B Masde, Deefemdmmin

BA Ul 508 ML

i Shates INisiriel Ciiart,
A1 New Yark

Feb 1, 1980

Peisaner broughi § 1R petion wwisd

corterimn offcals’ elaiming vacessive e

rebuis il s wawnitpaey ahaies  Barieed mobeen hias e
whalli ngail e aitsi o (b oy

mu w BOULLY T4
i FER M RENY. I

of force. Muth plaintiff and defendanis
made motioes s femine  The Dhsiricl
Uourl, Lawe, J., hell that: (1] evidence of
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In the Matter of the Arbitration between INTERCARBON
BERMUDA, LTD., Petitioner, v. CALTEX TRADING AND TRANSPORT
CORPORATION, Hespondent and Cross-Petitioner.

81 Civ. 4631 (MJIL)

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DIETR
NEW YORK

146 F.R.D. 64; 1993 U.S. Dist. Lﬂls@a
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'. SEL: [**1] KENNEDY & LILLIS, Attorneys r\Petitioner, 100 Maiden Lane
dew York, New York 10038, BY: JOHN T. LILLIS,

ZLEARY, GOTTLIEB, STEEN & HAMILTON, Attorne r Respondent, One Liberty Pla:
Jeaw York, MNew York 10006, BY: GEORGE J. CH, JR., LAWRENCE B. FRIEDMAN,

PAUL S. GIORDANO.

JUDGES: Lowe <:)

JPINIONBY: MARY JOHNSON LOWE <:)

JPINION: [*66] OPINION R

4ARY JOHNSON LOWE, D.J. !

Before this Court i
seeking to have part
lave that portion
jl Court 13 the_m

@ petition of InterCarbon Bermuda Ltd. ("InterCarbor
arbitration award dated April 10, 1991 vacated and
dispute reheard before a new arbitrator. Also before
n of respondent and cross-petitioner Caltex Trading anc
sport Corporathiotl ("Caltraport”) seeking dismissal of the petition to vac:
of the arbitrator’s award and preliminary award. For the
below, Caltraport‘s motions to dismiss InterCarbon‘s petitic
arbictration award is denied; InterCarbon's petition to vacate t!
enied; and Caltraport®s petition to confirm the award is grant:

ind confirmati
TeASONE Sat
0 vacate t
award is

The parties to this dispute contracted in 1981 for the purchase and sale ot
satroleum products. Thelr agreament provided [#w2] that "this contract sha.
a8 governed by the laws of the state of New York and any dispute arising
rereunder shall be settled by arbitration at New York, N.Y." A dispute arose
sver performance of the contract, and in 1983, InterCarbon demanded arbitratic
In 1987, InterCarbon sued Caltraport in this District Court to compel
arbitration. Judge Ward found in favor of InterCarbon, and his order compellir
arbitration was upheld on appeal.

Arbitration commenced with the parties’ Submission Agreament dated May 17,
1990. Based on documentary evidence alone, the arbitrator made a Preliminarcy
Award on October 23, 1990, concluding in favor of Caltraport on issues of
contract interpretation. On April 10, 1991, and again witholdnilediAaies any Live
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hearings, the arbitrator made his final Award, concluding in favor of Caltrape
on the remaining issues and refusing to reopen the issues decided in the
Preliminary Award.

InterCarbon petitions this Court to vacate that part of the final Award wh:
decided against reopening the Preliminary Award, and to order the subject of °*
Preliminary Award reheard by a new arbitrator. Notice of the petition was sen:
oy mail from InterCarbon‘'s New York attorneys [++3] to Caltfaport’'s New Yo:
attorneys, and was received by the latter on July 10, 1991. arcies are
foreign companies.

DISCUSSION O
L 4
The parties and the Court agree that this diﬂpqumEd by the

Zonvention on the Recognition and Enforcement of Fp Arbitral Awards, June

‘, 1958, 3 U.5.T. 2517, T.I.A.5. Mo. 6997 [herej r the “"Convention*], as

emented by 9 U.5.C. @8 201-08. nl

—————————————————— Fnatnntg%é-A*-**u———w----
nl The dispute is between foreign parsdiAas, not "entirely between citizens

che United States."” 9 U.5.C. B 202.

————————————————— Enf@tnntes—*~‘-————-------

A. Jurisdiction

The first issue to be addr is whether this Court has jurisdiction to
antertain InterCarbon‘'s pet . Caltraport argues that the Court lacks
jurisdiction because servi § not carried out by a United States marshal i
accordance with 9 U.5.C 12, n2 or in any other manner as provided by Rule -
3f the Federal Rules of Eivil Procedure. InterCarbon argues that service upon
caltraport's [**4] rney was sufficient under Section 12, and that in ar
avent the proper fa<%:z k provision of the [*67] Federal Rules of Ciwvil
cedure 15 Rule her than Rule 4. The Court finds in favor of InterCarix
he jurisdiet issue, though not for the reasons given by InterCarbon.

*
------ 1433; e ) v O A S e

n2 8 12 states:

Nota f a motion to vacate, modify, or correct an award must be served uj
the adverse party or his attorney within three months after the award is filec
or delivered. If the adverse party is a resident of the district within which
zhe award was made, such service shall be made upon the adverse party or his
attorney as prescribed by law for service of notice of motion in an action in
che same court. If the adverse party shall be a nonresident then the notice o:
the application shall be sarved by the marshal of any district within which t!
adverse party may be found in like manner as other process of the court.

3 U.5.C. & 12 (emphasis added).

1. Sufficiency of Sarvice [#*5]
United States

Page 8 of 19
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Section 208 of the federal arbitration statute provides that Sections 1
through 12 apply to arbitration under the Convention “to the extent that
[Sections 1 through 12] are not in conflict with [Chapter 2, Sections 201
through 208)] or the Convention as ratified by the United States.®" 9 U.5.C. @
208. Section 12 does not squarely conflict with Sections 201-08 or the
Convention, but naither does it give any direction for survi:a<:3>= foreign

d
(-

sarty. Instead, for a nonresident of the district where an awa 5 made,
Section 12 requires service by a marshal in any district wh nonresiden?
is found. The problem is that foreign parties will not ne rily be found i:
any district. Requiring parties to satisfy Section 12 mig unt to reguiri:
them to do the impossible. ni E )

B A e S Ly T S L e e L e el FOOENOERE— — — —f&ANN\N— = = = = = = = = = =

1! n3 Section 12 is an anachronism not only haqﬂﬁa it cannot acecount for the
. rnaticnalization of arbitration law subse £Nto its enactment, but also
Jecause it cannet account for the subssgquent onment of United States

narshals as routine process sarvars. Amen o the Federal Rules of Civil
?rocedure in the early 1980s substantiall ged the identity of those who 1
serve process. “"Prior to 1980, the marsh & the stated summons server unle:
there was a person 'specially appointe the court to make service.® Chang:
in Federal Summons Service Under hm&gﬁij ule 4 of the Federal Rules of Civil
?rocedure, 96 F.R.D. 81, 94 {19!3}<:)ﬂ *osteneibly principal purpose* of the

-]

amendments was to “"take the marsh ut of summons service almost entirely.”
Id.

——————————————— nd FOOLDOLEE= =~ = = = = = = = = = = = = = =

[#%6 ] O

In these circumstanceg, \Saction 12 cannot be taken as the proper standard :
service of process. Rgfgggse must be had to the Federal Rules of Ciwil
rocedure. The part Nhowever, disagree as to which of the Federal Rules is
:he proper fallbac ision: Rulea 4 or Rule 5. Section 12 does ocffer some
idance on thia<§5?g , because it distinguishes between the manner of service
¢t @& resident(and the manner of service upon & nonresident. For a resident,

service is to in the manner “prescribed by law for service of notice of
notion in an on in the same court.” 9 U.S5.C. ®f 12. For a nonresidant,
Iervice 1is made "in like manner as other process of the court." Id.

EnlEiSPgrt aptly cites the Second Circuit's holding on an identical questic
invelvi U.5.C. & 9, which governs confirmation of arbitration awards. Reec
dartin, Inc. v. Westinghouse Elec. Corp., 439 F.2d 1268, 1277 (2d Cir. 1971)
("The phrase "in like manner as otcther process of the court’ found in @ 9 of tt
Arbitration Act refers to Fed.R.Civ.P. 4 on the accomplishment of appropriate
service . . [**T] -"). Sections 9 and 12 employ the same language regardir
service upon nonresidents. n4 The Court agrees with Caltraport that
InterCarbon‘s interpretation is all but foreclosed by Reed. And that conclusic
is supported by the structure of Section 12, which designedly refers resident:
to the procedurss for service of a notice of motion, while referring
ronresidents to the procedures for service of process.

n4 Section 9 states 1n pertinent part that United States
Page 9 of 19
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If the adverse party is a resident of the district within which the award was
made, such service shall be made upon the adverse party or his attorney as
orescribed by law for service of notice of motion in an action in the same
court. If the adverse party shall be a nonresident, then the notice of the
application shall be served by the marshal of any district within which the
adverse party may be found in like manner as other process of court.

Thus far the Court has concluded that Section 12 prmri. no method of
service for foreign parties not resident [**8] in 1%5‘;1itrict of the Uni
States, and that the proper fallback provision for sef{i of process is Fed.
Civ. P. 4. The next question 1s whether Inr_urcuhnn sfied any of the
orocedures for service of process under Rule 4, e answer is that it did
Qh InterCarbon practically admits this by its ténpt to redirect the Court
i

:ntion from Rule 4 to Rule 5, and by its £ ré to claim that it met the
regquirements of Rule 4. Petitioner‘s Reply dum at 6. Examination of Ru
4 confirms that simply sending a petition ne attorney to [*68] anot
oy regular mail does not satisfy any of a le's procedures for service.

Two parts of Rule 4 apply here. Fips
sccordance with the New York State p @
sorporations. né Second, Rule 4(i)

tule 4(e) n5 provides for service 1
ce for service upon foreign
des for methode of sarvice alternativ

to those in Rule 4(e) when “sarvi s to be effected upon [a] party in a
foreign country." Fed. R. Ciwv. 1){1). n7 Neither of these provisions is
satisfied by sending a docume om one attorney to another by reqular mail.
————————————— O———Funtnntas——--------*——————
ns Rule &4(e) state *a:ﬂ: that
Thenever a statute . ~y£f the state in which the district court is held
arovides (1) for se of a summons, or of a notice . . . upon a party not
inhabitant of or £ within the state, . . . service may . . . be made unde
circumstance in the manner prescribed in the statute or rule. [**9]
né Seas N. ifv. Prac. L. & R. B 311 (McKinney 1990) (Personal service up
a foreign c Ation to be made by delivering summons "to an officer, direct
nanaging neral agent, or cashier or assistant cashier or to any other ag
suthori appointment or by law to receive service.").

n7 avenues for service under Rule 4(i)(1l) are essentially as follows:
{A) in the manner prescribed by the law of the foreign country for service in
shat country in an action in any of its courts of general jurisdiction; or (B
as directed by the foreign authority in response to a letter rogatory, when
sarvice in either case 1s reasonably calculated to give actual notice; or (C)
ipon an individual, by delivery to the individual personally, and upon a
corporation or partnership or association, by delivery to an officer, a manag
ar general agent; or (D) by any form of mail, reguiring a signed receipt, to |
addressed and dispatched by the clerk of the court to the party to be served;
(E) as directed by order of the court.

Defects in service of process may nevertheless be EEE“’HHnMQFEEneé*'IEF
N . ’ L4 : :
considerations of fairness so require, at least in cases t%%e!,f'd.gﬁéﬁursuant
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to arbitration proceedings. In one case, a motion to stay a court action pend
arbitration was served on a foreign party's attorneys, and was held sufficien-
as 4 demand for arbitration. Merrill Lynch, Plerce, Fenner & Smith v. Lecopuls
553 F.2d B42, 844-45 (2d Cir. 1977). The Court found jurisdiction to be

unguestionable because the parties agreed to arbitrate in New York, and it ths
explained that “regardless of the precise legal status of (the] attorneys . .
no unfairness results from giving effect to the notice they a ly received

Id. at B45. Q‘

Similarly, another case found that an agreement to ar e gave rise to
jurisdiction, and that with jurisdiction established, “the-#€ocle function of
process . . . was . . . to notify the appellant that progeedings had commence:
Victory Transp., Inc. v. Comisarlia General de Abastpoimientos y Transportes,
F.2d 354, 363, 364 (2d Cir. 1964). Other facts suggested that service might hi
!cn adeguate under the rules, but a concern for oasic fairness [+#+11] was

starting point for analysis.
SE t

erms of Section 12 of the

o any of the applicable fallbar
ocedure. Considerations of fairne:
in arbitration cases).

In sum, InterCarbon should not be held t
Arbitration Act, but it also failed to adh
rules found in the Federal Rules of Civi
howaver, may axcuse that failure {(at 1

2. Waiver of Jurisdictional ﬂbjetﬁtis:)

Another consideration -- one_th
-— is whether Caltraport waiv t§ jurisdictional defense when it accompanies
its motion to dismiss with n‘%EE.ss*mntinn" for confirmation of the arbitratis
award. n9 The issue has a nd conflicted past. Prior to enactment in 193!
of the Federal Rules of C Procedure, a defendant who combined a countercl.
with an objection to sex¥ige of process waived that jurisdicticnal objection.
. ¥+« J.B. Clow & Sons, 204 U.S5. 286, 289, 51 L. Ed.

. A defendant who wished to preserve the ocbjection
would have to cha jurisdiction in a special appearance. The counterclai:
ld then [*5 e made part of a subseguent general appearance i1f the

ction ffigssé the counterclaim could [#**12] be brought as a separat:

the parties initially failed to address

Merchants Heat & Light
488, 27 5. Ct. 285

action if the ection succeeded.

----- $ - . e R T ST R (R T o L T e
n8é S5ue WAS Aaddressed by the parties 1n supplemental memoranda
in response to an Order of this Court dated October 21, 1992.
n9 Caltraport's "cross-motion" 1is indistinguishable from a counterclaim fr
purposes of the following discussion.

The guestion is whether the rule of Marchants Heat survived esnactment of t!
Federal Rules of Civil Procedure -—— that is, whether the language or scheme o:
the Federal Rules is compatible with retention of Merchants Heat. It 1s not a
novel guestion, but courts are divided over the correct answer. See Jean F.
Rydstrom, Annotation, Joinder of Counterclaim Under Rule 13(a) or 13(b) of
Federal Rules of Civil Procedure with Jurisdictional Defense Under Rule 12(b)
as Waiver of Such Defense, 17 A.L.R. Fed. 388 (1973). The igﬁéﬁ%st'rcuit is

e

undecided. See, e.g., Cargill, Inc. v. Sabine Trading & Shé 1€1§, 156 F.dc
ag o
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224, 229 (2d Cir. 1985) [**1l3] {observing that “federal law on this issue
appears to be in disarray”).

Common law procedure supplements the Federal Rules of Civil Procedure, see
New Hampshire Fire Ins. Co. v. Scanlon, 362 U.S5. 404, 406, 4 L. Ed. 2d 826, 8
5. Ct. B43 (1360), so 1f both Merchants Heat and the Federal Rules can coexlis
there is no reason to ignore the preexisting common law rule. é common law
rule is displaced, however, to the extent that it is unwor ithin the
scheme of the Federal Rules. Federal common law is, of co s "'gubject to ti
paramount authority of Congress.'" Northwest Eirlineﬂt I . Transport Work:
Union of Am., AFL-CIO, 451 U.S. 77, 95, 67 L. Ed. Ed ' 1 8. Ce. 1571 (1™
(quoting New Jersey v. New York, 283 U.S5. 336, 348, ‘Ed. 1104, 51 8. Ct.
478 (1931)). And "once Congress addresses a suh]act n a subject previousl-
governed by federal common law, the justification G;;huumahinq by the federa
!u:ts is greatly diminished."” Id. at 95 n.34. ngly, alteration of the

thants Heat rule may follow not only from it renunciation in the
Faderal Rules, but from implicit incompatibil :;?Sulth the overall scheme of tI
Rules.

Courts have divided [**14] over a
izgne. Some look to the text of Rule 1
defenses are not waived when they ar

objections in a responsive plendigﬁ;gﬁ
a

ety of factors in analyzing the
which states that jurisdictional
ined with one or more other defenses
tion.* One interpretation eguates
o that jurisdictional defenses are not
unterclaim. E.g., Keil Lock Co. v. Earle
.D.N.Y. 1954). The opposing view is that
other defenses or objections," so waiver is
iver of the jurisdictional defense is found
the Merchants Heat rule is found. See e.g., M
569 (E.D.N.Y. 1981); Beaunit Mills; Inc. V.
tarazzo, 5.A.; 23 F.R.D. 654 (5.D.H.Y. 1959). And ths
ed that Merchants Heat retains at least some wvitalit-
., 319 U.5. 448, 453, 87 L. Ed. 1509, 63 S. Ct. 1146

counterclaims with “"other defens
waived when they are joined wit
Hardware Mfg. Co., 16 F.R.D.
counterclaims do not count
not prevented by Rule 12(b
because no clear departur
v. Heammerle, 30 F.R.D.
Industrias Reunidas F.
Supreme Court has i

to streamli litigation process in general and to eliminate the need for
special a ces in particular. E.g., Neifeld v. Steinberg, 438 F.2d 423,

{3rd Elrg ); Lomanco, Inc. v. Missouri Pac. R.R. Co., 566 F. Supp. 846 (E

A number :Sgsgurts have paid heed to [*#%15] the goal of the Federal Rul

Ark. 19 ; Kail, 16 F.R.D. at 388. Others have affectively retained the neead
for a ial appearance by instructing that plaintiffs can challange persona
jurisdiction with a preliminary motion, and file a counterclaim if that motio:
is unsuccessful. Ses North Branch Prods., Inc. v. Fisher, 109 U.S5. App. D.C.
182, 284 F.2d 611, B615 (D.C. Cir. 1960). But seas Chase v. Pan-Pacific
Broadecasting, Ine., 242 U.S. App. D.C. 283, 750 F.2d 131 (D.C. Cir. 1984)
{narrow interpretation of North Branch).

Yet another line of cases distinguishes between compulsory counterclaims ai
permissive counterclaims, reasoning that a compulsory counterclaim -- a creat
of Federal Rule 13{a) -— is not a voluntary invocation of jurisdiction in the
way that Merchants Heat conceived of it. E.g., Neifeld, 438 F.2d at 430 n.13;
[**16] Dragor Shipping [*70] Corp. v. Union Tank Car Co., 378 F.2d 241,
244 (9th Cir. 1967); Hasse v. American Photograph Corp., 299 F.2d 666 (10th C
1962); Rydstrom, supra, at 393. Others accord prctecriun to :Eﬂglﬁut? and
permissive counterclaims alike. E.g., Gates Learjet Corp. S 743 F.2d

Page120f19
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1325, 1330 n.1 (9th Cir. 19684). The least common denominator, at any rate, is
that a compulsory counterclaim should not waive a jurisdictional defense.

Merchants Heat did not account for compulsory counterclaims, because it
predated their existence. See 204 U.S5. at 290 ("The right to [counterclaim] i
of modern growth, and is merely a convenience that saves bringing another sui
not a necessity of the defense.”). But the same reasons of faufgess that led
Merchants Heat Court to support a walver 1n the case of ?ulun;lg? counterclai

militate against a waiver in the case of compulsory :nuntqﬁﬁ&h@ms.

There is not much authority on the guestion of whether\a/petition to cenfi
an arbitration award is compulsory in response to a p 3¢inn to vacate the
award. [**17] But those courts that have consid “the issue have conclu
that the petition to confirm is compulsory. Eurliqﬁ@ud;ﬁurthern, Inc. v.

rican Ry. Supervisors Ass‘n, 527 F.2d 216, 22 N\5tf Cir. 1975); CSX Transp

! v. United Transp. Union, 765 F. Supp. Tg?,;g;g'tﬂ.n+u+?+}, rev'd on oche
grouands, 950 FP.2d 872 (2d Cir. 1991); White 5 orp. ¥v. International Onio
United Automobile, Aerospace and Agricultur#l, Smplement Workers of Am., UAW,
Local Union No. 932, 365 F. Supp. 314, 317\N,D.N.Y. 1973), aff'd, 491 F.2d 1
{2d Cir. 1974). The petitions to vacate aagd\tb confirm in the present case
clearly "arise[] out of the [same] tragsdgtion or occurrence,” Fed. R. Civ. P
13{a), and the policy of expeditious B behind Rule 13(a) certainly would be
gserved by including a petition to coRfiym in response to a petition to vacate
The Court concludes that Caltrapcﬂf“a“ﬁatitinn to confirm was compulsory unde
Ruée 13({a). This conclusion weigﬁs%adainst waiver of Caltraport's jurisdictio
defense. '

A few courts seem to condition [**18] waiver upon success of the
jurisdictional defense. See Ngifeld, 438 F.2d at 431 n.l7; Lomanco, 566 F. Su
at 851. That approach ppreatgnts the seeming injustice of permitting a party to
appear for his own purpgees while being absent for his adversary’'s purposas,
it imposes a conditi that swallows the rule -- one is able to combine
counterclaims ﬂnlyfﬁi:p*meritlEEE jurisdictional defenses.

.' * £inal Eunqiﬁr&tiuu is suggested by the Second Circuit‘’s Cargill opinion
which states thlet “where there 1s no contrary federal rule, it is appropriate
apply state qgﬂitdur: in diversity cases.~ Cargill, 756 F.2d at 229. New York
procedure mits a counterclaim without waiver of jurisdictional defenses. 5

id. (it lloway v. National Servs. Indus., Inc., 93 A.D.2d 734, 461
N.Y.5.2 s 282 (N.Y. App. Div. 1983)). Although this is not a diversity ca
rafer o state procedure may be appropriate because the parties have chos
New York®law to govern their dispute. nll

nl0 The main agreement contains a Fart A, paragraph 13 and a Part B,
paragraph 10, both of which state: "This contract shall be governed by the la
of the state of New York and any dispute arising hereunder shall be szattled b
arbitration at New York, N.Y."

[##%19]

3. Analyeis
¥ United States
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The foregoing summary shows that there are weighty concerns both favoring &
opposing Caltraport's motion to dismiss for defective service of process.
Resolution of the issue requires evaluatlion of considerations of fairness and
afficisncy, to which the Federal Rules of Civil Procedure refer a court in the
absence of more precise direction. See Fed. R. Civ. P. 1 ("These rules
shall be construed to secure the just, speedy, and inexpensive determination ¢
every action."). After a careful assessment of each party’'s infergsts, the Cou
finds that Caltraport’'s motion to dismiss must be denied.

Regarding the waiver issue, the most important of the gany‘factors to be
considered is the compulsory nature of Caltraport's pat;t to confirm. A
finding of [*71)] waiver would do injustice to tho possess truly
meritorious jurisdicticnal defenses, and who file c H'grgrl:lm;m,l only because c
the rules' compulsion. The Court finds that Caltra id not waive its
i'rlldlctlnnll dafense by bringing a compulsory pétition.

A finding of waiver would also needlessly naﬁ&;nmlsa the goal of procedural
safficiency, by requiring a special appearangé , tn challenge jurisdiction
[**20] prior to any counterclaim. That wﬂﬁ!dnha especially ill-advised where
arbitration is involved, because an actighfo vacate an arbitration award must
se brought within three months of the awahd, 9 U.S.C. # 9, while an action to
sonfirm can be brought for a full yeqrhéirer the award. 9 U.5.C. @ 12. Every
sarty with a jurisdicticnal defense fo 4 petition to vacate would have an
incantive to first contest ]urlldLStlpﬂ and then bring a separate action for
sonfirmaction after defeating 14r1ﬁ ion (and also after the three month peri
iad passed for possible renewal.df service of process). That would defeat the
aolicy of the Faderal Rules tﬁ.&ﬁﬁﬂalmdntﬂ and expedite adjudication.

The conclusion in thls-:l;y therefore does not preclude any party in the
future from simultaneousky submitting a petition to confirm an arbitration aws
and a motion to dl!mlﬂ§>*ipitltlﬂn to vacate the same award. A petition to
racate might concelv e served so improperly that a petition to confirm
rould procesed wh;ln«;ha:hetl lon to vacate were defeated by a jurisdictional

‘un:u

the Court
mist be deni
vaiver is
zonslderasl

rrheless finds that Caltraport’s motion [+*+21] to dismiss
though Caltraport did not waive its jurisdictional defense,
e only basis for denying an objection to service of process;
of basic fairness are important as well. The Second Circuit's
iecisio i Merrill Lynch and Victory Transport establish that imperfect
iurvicszg?*prucaas in an arbitration case may not be fatal where jurisdiction
sver the “arbitration is clear and where notice is sufficient to apprise the
Jpposing party of the action being taken. That is exactly the situation here.
Zaltraport “recognizes and has never disputed that both InterCarbon . . . and
itself are subject to the Court‘'s personal jurisdiction in connection with the
respective pending motions for relief.” Respondent’s Supplemental Memorandum &
l L]

Caltraport has suffered no significant prejudice by InterCarbon’'s failure t
sdhere to proper methods of service. The core of its argument instead seems tc
e that it somehow suffered prejudice because petitions to vacate must be file
vithin three months, and InterCarbon’'s petition was not served properly within
three months. But Caltraport fails to connect the improper service with any
jelay [*+22] or lack of notice. To the contrary, the petltlun t0 vacate see
=0 have spurred Caltraport to file its petition to confirm,UBRedSiatesne
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proceedings were sped along rather than hindered.

The Court acknowledges this Circuit’'s position that "there must ba complia
with the terms of the rule, and absent waiver, incomplete or improper service

will lead the court to dismiss the action unless 1t appears th

may still be obtained.* Grammenos v. Lemos, 457 F.2d 1067,
see also Grosser v. Commodity Exchange, Inc., 639 F. Supp.

1986) ("While we are reluctant to dismiss a complaint in (:?
a“to

roper servi
d Cir. 1972
1316 (S.D.N.
yation in which

che putative defendant has not suffered actual prejudice . failure to com
with the basic terms for service of process will depri \ “Tourt of
jurisdiction®), aff'd, 859 F.2d 148 (2d Cir. 1988}). Iﬂésha context of
arbitration, however, this Circuit has enforced se rules more liberally.
Merrill Lynch, 553 F.2d at 844-45; Victory Trans 36 F.2d at 364.

balance with goals of fairne
w York, participated in
nfirm the arbitration award.
in form only; Caltraport

sonls of regular [+*%23] procedure weigh
In this case, Caltraport agreed to arbitrateyl
procesedings hare, and filed a counterclaim
Service of process by InterCarbon was dz:ggs;
received timely notice of the petition t ate. "The sole function of proce
in this case was . . . to notify . . proceedings [*T2] had
commenced, * id., and that function w rformed by InterCarbon’'s defective
sarvice. The decisions of this Cirgmal taken as a whole, lead this Court to
conclude that fairness reguires G}iun of Caltraport’'s attempt to use
defective service of process tn\%,ld a full review in this case.

B. Vacation and Confirmati f Award

InterCarbon seeks to Eétn his Court vacate that part of the final Award
which decided against IES ing the Preliminary Award, and to order the subje
of the Preliminary Aw eheard by a new arbitrator. Caltraport seeks to hav
the award confirmed

8 A decision to e or confirm an arbitration award covered by the
antion is ct to the Convention‘'s instruction that a court must confi
an award "unl Pt finds one of the grounds |[**24] for refusal or defsrra

r anforcement of the award specified® in the Convention. 9
Among those grounds are that "the arbitral procedure was not in
accordan ith the agreement of the parties, or, failing such agreement, was
not in rdance with the law of the country where the arbitration took plac
Convent y arc. V(l)(d). The agreement between the parties here did not
establish any particular arbitral procedure, 50 the questlon 1s whether the
procedure was in accordance with the law of the United States. Arbitration
procedure in the United States is defined principally by the provision that
lists grounds for vacating awards: 9 U.5.C. 2 10. nll Thus, a consideration o
one set of standards will determine the guestions of whether to vacate and
whether to confirm. nl2

—————————————————— FOOLROLRE= = = = = = & = o = 5 e o o

nll The parties have not guestioned whether the Section 10(a)(3) ground --
“rmfusing to hear evidence"” -— is applicable in arbitrations that fall under -
Convention. Past decisions have avoided that decision by finding that even if
Section 10 were incorporated by Section 208 into ““””““tinnuﬁM§P5&né5' Sectiol
10 claim would fail. See Parsons & Whittemore Overseas En.éy. ﬂi Fﬁg General:
de L'Industrie du Papier (RAKTA), 508 F.2d 969, 377 (2d cir3%%s #; iotronik
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fess-und Therapiegeraete GmbH & Co. v. Medford Medical Instrument Co., 415 F.
supp. 133, 137, 140 (D.N.J. 1976). The same is true in the present case -— the
Zourt rejects InterCarbon‘s Section 10(a)(3) grievance. And that conclusion i:
solidified by the knowledge that Convention cases are to be considered in ligt
3f a "general pro-anforcement bias.” Parsons, 508 F.2d at 973. [#**25]

nl2 InterCarbon has not responded at length to Caltraport'§ megtion to
sonfirm. It has, however, presented arguments on Section 10 jmsuss in the cour
»f pursuing its petition to vacate. That petition will ther#€6Fe be treated a:s
InterCarbon‘'s response to Caltraport’s motion to confirm.

----------------- End Footnotes- = = =@ N & = = = = - - - - =

InterCarbon claims that the arbitrator was “guilflyy ¢f misconduct . . . in

using to hear evidence pertinent and material f£o\tfHe controversy." 9 U.5.C.
. }{3). InterCarbon rests its argument upon one Kasic fact: that the
irbitrator decided certain contractual issues silbout hearing live testimony,
sontrary to InterCarbon'’'s express wishes. Thé Lburt agrees that the failure tc
iear live testimony compromised the fullnes§ 'Q# InterCarbon’'s hearing, and the
che arbitrator seems to have ignored Intaféaybon’s repeated pleas to present
live witnesses. The Court disagrees, howeyer, that those facts prevent
sonfirmation of the award.

"Misconduct” within the meaning(of,Section 10 will not be found unless the
wggrieved party was denied a "fundamentally fair hearing." Roche [**26] %
socal 32B-32J Serv. Employees Ja®™ I"Union, 755 F. Supp. 622, 624 (S.D.N.Y.
1991). InterCarbon asserts thdt/the "paper hearing" it received was not
fundamentally fair. Ealtrapﬁ?ﬁ%~nn the other hand, points out that the proced:
followed by the arbitrator{ }s &nalogous to the unguestionably fair procedure
jummary judgment under R@}e 56 of the Federal Rules of Civil Procedure.
iespondent’s Memorandumhof Law at 1B. Like Rule 56, which precludes summary
judgment if there igyﬁz‘ﬁinuine issue as to any material fact," Section 10
-equires an arbitra€pf ,to hear evidence that is “pertinent and material." 9

o oY lﬂta:{ﬂ,,‘j&hﬁuugn the exact standards for a Rule 56 determination dc

apply here, the propriety of the arbitrator's action does depend on the s
inderlying cungé;nd the extent to which issues of fact were in dispute,
“*73] so t gf& fuller hearing -— including live testimony -- would be
required tonr gch a just decision.

ontra parcties. The contract has two separate portions -— & main agresemer
ind a standard form attachment —— that [*¥*27] are in dispute here. The
attachment (entitled “Product Sales Conditions Issue 7-A*) 1is standard for
-altraport agreements, and prevents either party from recovering consequential
iamages, including lost profits. nl3d But attachment 7-A also states that the
nain agreement will override attachment 7-A "in the event of any inconsistenc)
Jetween the two. nl4 InterCarbon claims that the parties expressed an intent
inconsistent with paragraph 7-A when they included a provision in the main
agreement choosing New York law to govern disputes. nlS According to
InterCarbon, New York law provides for the recovery of consequential damages &
lost profits, and the parties intended such remedies to be available by their
inclusion of the choice of law provision.

Theazgsgﬁil dispute alleged by InterCarbon concerns the intentions of the

United States
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nl3 Paragraph 9 of attachment 7-A 15 entitled *"Damages," and reads:

Notwithstanding anything contained hersin, neither party shall be liable for .
conseguential or special losses or damages of whatscever kind in connection w:
the performance or failure to perform this Agreement, including without
limitation, loss of profits or business . .

nl4 Paragraph 10 to attachment 7-A states that "in the gveht/of any
inconsistency between the provisions of the Product Sales AQUE®ment referred
above and the provisions hereof, the provisions of the Pnﬁd ct Sales Agreement
shall govern.” [*+28] o/

nls See supra note 10.

Standing alone, the idea that a general chas of law provision can be
interpreted as overriding a specific damageyf glause is unusual, violating the
maxim that the specific overrides the genefal An contract interpretation. See
John Hancock Mot. Life Ins. Co. wv. Earnl{higPuwer & Light Co., 717 F.2d 664, ¢
n.8 (2d Cir. 1983) ("New York law recogpidpes that definitive, particularized
contract language takes precedence oyfy‘expressions of intent that are genera.
summary, or preliminary."). Ferhap§Q£§gt is why InterCarbon invoked the stand:
form's provision that the main agrieement overrides the form in case of confli
But even that left InterCarbon yathmfha difficult task of showing that the ma
agreement ‘s choice of law provigiol expressed a specific intent on damages th:
conflicted with the standard € 's damages provision. InterCarbon therefore
sought to introduce oral teftimony (parol evidence) on the meaning of the
contract from the two perdoms/who were primarily responsible for it: Mr. Henr:
Lehner of InterCarbon anp'-ﬁr. John [**29] White of Caltraport. The
arbitrator, however, neyker held hearings, thus limiting the evidentiary role ¢
White and Lehner to &iﬁ%ﬂhvita they had provided to InterCarbon.

! According to lnbewfarbon, the White affidavit demonstrates that the parties
not mean tq eXclude the recovery of lost profits. In pertinent part, Whits
states:

With respe ‘\Eﬁ Issue 7A clause 9 “"Damages”, it was my understanding that thi:

clause wqgggﬁtandnd to specify that neither party to the agresment would be

N

liable consegquential” damages, which I always understood to be damages
invnlv53§ ne or more third parties and one of the two parties to the agreeme:
I did not understand this clause 9 to preclude one of the parties to the
agreament from seeking damages from the other party to the agreement through
whatever remedies were properly avallable under the terms of the agreement.

White Affidavic P B.

The problem with the White affidavit, from the perspective of establishing
dispute that would prevent summary treatment in an arbitration, is its ambiguc
circularity. That clause 9 does not preclude one of the parties . . . from
seaking damages . . . through whatever remedies were properly available
[**30) under the terms of the agreement* begs the guestion of whether lost
profits or other conseguential damages are among those properly available
[*74] remedies. Moreover, the White affidavit says nuthiﬂggnhgﬁt the guite

specific exclusion of leost profits in attachment 7-A; nowh t €8 ire
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clearly state that it was his belief that lost profits were properly avallabl
under the terms of the agreement. And InterCarbon identifies no more compelli
statement from the Lehner affidavit. The arbitrator was not required to imagi
potential yet unrealized conflicts and to conclude that the evidence before h
was insufficient for a decision. Not even Rule 56 summary judgment standards

require such restraint. See City of Yonkers v. Otis Elevator Co,, 844 F.2d 42
45 (2d Cir. 1988) (summary judgment not prevented by “potential »esue of fact

The Court is mindful of the factors weighing against the efitrator‘'s
decision to render judgment on the documentary evidence alore® the importance
hearings to most arbitration proceedings; the weakness of \affidavits as bases
for summary determinations; and the repeated desire of _InterCarbon to present
live tastimony. [##3]1] Despite these :nnsidurut;nn§1'ﬁhu arbitrator's
decision is reasonable and does not amount to miscondugt. Hearings will not b
*:]uired just to see whether real issues surface /I TnterCarbon was going to

+ a clear demonstration of evidence that Messrs\ White and Lehner intended
concradict the damages provision of attachmentei=h, there is no reason it cou
not have done so through their affidavits. THoshs affidavits were prepared for
InterCarbon by Mr. White and Mr. Lehner, and‘G¢h®e arbitrator was entitled to
conclude that InterCarbon‘’s case was no stsonger than the ambiguous White
affidavit. This case is thus distinguishable from those in which the existenc
of factual disputes was clear. E.g., Peamsters, Chauffeurs, Warehousemen and
Halpars, Local Union Ne. 506 v. E.D, QISFP Corp., 331 F. Supp. 570 (N.D.N.Y.
1982), aff'd, 742 F.2d 1441 (2d cif. 1983).

The many additional cases citad™y InterCarbon to the effect that parties
an arbitration are entitled td_A-Jlearing are equally unpersuasive. Petitioner
Memorandum at 3-6; PetitiongT\¢\Reply Memorandum at 11-17. It is of course tr
generally speaking, that parties [*+*32] are entitled to be heard. The
guestion concerns the cifedmstances under which a summary disposition based u:
documentary submissions\#ill be fair. The arbitrator‘s conclusion that no liw
hearings were necessaity\tD resolve the contract issue in this case was not
fundamentally unfaif #o InterCarbon, and will not be disturbed by this Court.

. ‘inding no misoghduct that would justify a reversal of the arbitrator's
actions, this Qourft finds no reason for the award to be vacated, modified, or
corrected, apd\I®stead finds that the award in this case must be confirmed. 9
U.S.C. B8 9, \12% Judgment shall be entered against InterCarbon in the amount .
5 9,952.156 \r®presenting Caltraport‘s half of the arbitration costs. nl6

nlé The *award® in this case consists of costs awarded to the defendant a;
the rejection of plaintiff's contract claims. InterCarbon has not challenged
amount of the cogts.

CONCLUSION

Caltraport’s motion to dismiss InterCarbon’s petition to vacate the
arbitration [#*33] award 1s denied. InterCarbon‘s petition to vacate 1is al:
denied. Caltraport’'s petition to confirm the award is granted. Judgment is
awarded to Caltraport in the amount of § 9,952.16. _

United States
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It Is So Ordered.

Mary Johnson Lowe, D.J.
United States District Judge

Dated: New York, New York
January 11, 1993

United States
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