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cise magignments o

which the petitsoner i+

pmmittoed by the 1
rmination of the deii?

l‘.“._'i I "'-ur and

xh CirR. 1%

i
soead ELDMmibea %

Do g

=

|

ASh W7

RILEY ». KINGELEY U'NDERWRITING AGENCIES, LTD. 453
Cloe s 869 FIal %83 [k Cir. 1993

sripred stntements of the facts om which
eiipioner EEses the assignments of error.”

1 [n wddition. tl:- choosing 6ot Lo ap
war Bi the Aprd 8, 1991, hearing before
she Tax Court Me. Fox waived her appor-
jraty b present documentation to substan
Irsibeesd,
s, Fox never claimed untll now to have
incumeniation to reluie the Commission-
+v cilculations of deficienches and addi

ns 0 tax—she claimed, rather, that she

tate her claimed tax deductions

cas not & tnxpayer and not Hable for woy

at all. The Tex Court 4id not err'
missmg Ms. Fox's petitions or in dysifin.
g Lhe CommsEsioner & determmaiions of
ficencies or additions to ti S Tax
art Rule 1Eib), 56 U.S.S%edh § Ti53

II
=8] We revigafthe Tax Court's impo-
tian of sanctigng forfSbuse of
mmer 1 Cfwmmgusrioner, B08 F 24 1451,
i (h 1986,  Under 26
O3 1T he Tax Court has discretion
1 diposg saAnctions not o excesd £25 000
&fPmit appears to the court that procesd
¥ before it have been nstitoted or main-
ifed by the taxpayer primarily for delay

dizeretian.

LS.,

the taxpayer s position m the procesding
Because Ms
w8 materials in the Tax Court were

irvalous or Froundless

“urly [Pvalons and gprovundless. the Tax
wrt tid not abuse its diseretion in impos-
¢ sanpstions of 25,000 in one case wnd
Hall i the other

1l
& Lommuasioner asks the coort to @m
¢ naditnal sanctions agaimst Mz, Fox
Thnnging these appedls.  See gemermliy,
THfRET Commiarmoner, BERS F.24 902,
W oll0tk Cir1988), Althoorh Ms Fox's
ition = frivolous, we decline 1o impose

el sanetions

CONCLUSION
e lutgments of the United States Tax

it are AFFIRMED,

Honald H. RILEY, |ndividusily,
Plulatiff=A ppellant.

¥

RINGELEY WNDERWRITING AGEN-
CIES, LTIN, n British corporation,
Lime “Sireet Underwriting Agpencies,
Lid.. a British corporation, Hankside
s2vndicnte Limited, n Hritish eorpors-
tiom, FirstBank of Vail, N.A., Rabin .
Eingsley, Hobert Hollnm, Society and
Council of Lloyvd's and John [oes |
Through X, Defendants-Appellees,

o, $¥1-1311

United States Court of Appenls
Tenth Clreut

Juby 17, 1992

Afmerscan agent which was member of
British underwrnting group brought sction
ANt group and others claiming that de
fendants viclated secunties laws. The
United Stapes Diatrict Court for the Dis-
et of Colarado, Jun B Carngan. J.. dis-
missed claims. Ageni appealed The
Coart of Appeals, Faul kelty, Jr., Cireast
Judge, held that: (1) forum selection clause
In Egreement DEWesn underwnbng group
und American agent wis valid and enforee-
able, ard (2 null sand void fXeeption Lo
Convention on Reeopnition and Enforee-
ment of Forelgn Arbitrnl Awards did not

nppy

.'I.I-‘rIT.'T.-l-||

1. Federal Courts =776

Enforceability of forum selection,
chabee of law and arbitration proviSionRs are
guestions of lsw which Coort of Appeals

reVIEWE OF novao

L Contracts &=12774)

Forum selection clause in contract be-
Ewesn H!‘.‘II.‘HI gnderwnters and one af 1ts
agents, reguiring resolution of disputes in
England, either Umied-:&talle&um ar

Page 1 of 8
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enforceable;

arbitrator, was andertaking
was truly intermational in character, all par
tes other than agent and bank which had
provided letter of credit to sgent wers Hrit
=h, and virtually all acervities giving rise Lo

suppested claims oecurred in England

4 Contracts &=141(1}

Forum selection provisins are prima
facie valid and party resixting enforcement
carries heavy burden of showing that pros
W LRI0 mvalel dow to [rood or AWwe-
reaching or that enforcement would he urs
reasoneble and unjust under LheN\CIrEEm
slances

1. Contracis &=14103)

Only a showing Sfmbonvenience 80
werions an to forefloss, @ remedy, perhaps
coupbed with ghewing/of bad faith owver
reaching or lick of notsee, wodld be aufl-
cient to defpat Pofitractunl foram selection
CHLUSE,

GoConlracts =127i4)

Faet that internatsonal transaction in-
snlvinge Hotizh onderwriters oand it Amen
exn agent may have been sobject to laws
and remedies different or less favorahble to
those of the United States under opres
ment which provided for resolotion of dis-
putes m Hritam was oot 2 vabd basmw to
deny enforcement of foram selection clause
Lhe

anfair

smmce law af choken [orim was nol

fi. Insurance =563

Agrepment between Hritish underwr-
nnd Amercan agent to arbitrats any
dmpute was not oull and vosd ander Lone
vention on Hecognition and Enforcement of
Foreign Arbitral Awards: agent
pleaded that specifes choice provisions at
fraud. claim of
nducemnent could be resalved by

s

VT
isgne were obtained by
fraud mn
arhiitention, and at no time did HE L offor
any svilence on stipuilated meoes tending
i ahow AFOTIFAOn PrOvisin
nroduet of fraod or corroion

[HaL WS
Comvention
in the Recopnition oed Enforcement of
Foreign Arbitral Awards, Art. [l subd. 3, §

e A et L
al.h. § 24l note

$69 FEDERAL REPORTER. 1d BERIES

7. Treaties &=H

The “null and vold" exclusion n Can-
vention on Hecogdition and Enforeement af
Foreign Arbiteal Wensds 8 w be narrowly
eopstrued. Copweption on the Recognition
and Enjffeement of Foreign Arbitral
Awnrds, \Art )11, subd. 3, 8 US.CA. § 301
ks,

#. Contracts =31308)

Fiaantiff secking to avosl foram choke
Proviskon on fraud theory must plead fraod
going to specific provision, Fed Rules Civ
Proc.Hule $Wbi, 28 L.5.C.A

Richard G. Sander (George . Ventura,
with him on the bref), both of Popham
Haik, Schnobrich & Kaufman Lid
ver, Colo,, for pleintff-appellant

Dhen-

Mell Peck (and Thomas 5. Michols & Lin-
ds Wackwitz. all of Davis, Graham &
Stubbs, Denver, Cobo., amd Taylor R
Briggs, Sheila H. Marshall & Mary LH
Betts, of LeBoeuf, Lamb, Leby & Machae,
New York City, with kim on the brief), for
defendante-appellees

Before McEAY, Chief Judge, LOGAN
and KELLY, Circuit Judges

PAUL KELLY. Jr., Clreuit Jadge

Plamtifi-Appellant, Ronald H. Riley (Ri-
ey filed suit in federal distriet court as
serting claims under federal and state sécn
rities laws, =5 well as stale o Ow
Mamed defendants were Society and Coun-
1 of Lloyd's. & Brtsh entity (Llowdsh
Kingsley Underwriting Agencies, Lid
Kingsley Underwriting), Lime Street Un
derwriting Agencies, Ltd. (Lime Btreet Un-
derwriting), and Bankside Syndicate, all
British eorporations (L nderwritng [afon
dants); Hobin C. Kingsiey (Ringsbey) ano
Robert Hallom (Hallam), both British etk
of Vail N_A. (Frsi
Defendants, other than FirstBank
purported to enter 4 sperisl appesrance o
raise the following guestions: (1) whether
choice of forum and law provisions io B
ley's contract with Lioyd's were valid and
rnforceable whether arbitration
and choice of law provisions in Riley's con-

United States
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1 voud” exelasion in Oy
iwtion and Enforcaman

Ywards s t0 be narrew:
ntion on the Becognitior
t of Foreign Arhite
abd. 3, 9 UBCA § 3

XA
ng to avaid forum chaie

.l-l“-‘ must [li;':Ld fras
f. Fed Rules i

ler (George G. Yenturs
nrell, both of Paphan
& haofman, Lid, [

mtiff-appellant

‘homas 3. Nichols & 1=
of Davis
Cala.,

rabkam &
and Tayler H
Marshall & Mary LB
Lamh, [..r'|:|:|.' & MacHRa
th hm on the el (oar

Chief Judge, LOGAN
irt JI,.||1|.:|=:-|_

. Cireuit J"J-Ji:v
mld H. Ridey 1F

edornl distriet court &
r federn] and state s
ell a8 siate lorielal
were Society g Cuuis
British entity Doy
ritng  ApwadesS |
itingl, Lime =Strest

8, Led. (Lime Street L
Imnkside Syndicate

i (Underwriting Defes
Jngsley (Kingsley) sl
Hum), both Britsh

k of Vail MN.A. (Fi
, other thap FirstDane
i specidl appearafice |
guestions: (1] whethef
d kaw |lr~:|t':*.-il.'l'-" In &
Lloyd's wepe valid am
3 whether nprbitralom
rovigsons (o Hiley &

HILEY v. KINGELEY UNDERWRITING AGENCIES, LTD
Clis s #8 F2Idd 953 (10uk Cle. 1997)

et with the Underwriters, requiring arbi-
mtion &n England and application of Eng-

h ww. were valid and enforcenble, The

wetrict eourt held that the arbatrateon and

woice of forum and law provisions in the

setructs were vilid and enforceable. AL

» apciuding it lncked ferther jurisdicton,

he detrect court diammasd all of Rilﬂ'&j.':i

lovd's {rom drawing on certnin letters of
sefit. Three days later, we imsued an or-

srms, without prejudice

yiter filing his appeal, Riley moved for
sjanction pending appeal to prohibit

ler granting LhiE ok, l.‘l:'u:.'lnp; AR IS

ate hearing and pecelerating ornl argh-
spt. Faor the reasons discussed below,

he district eourt's judgment dismigling Bi-

Ringeley
NEErest WO

Hoth ‘e regiEtered uncerwritmg agencies

B{ESEArY.

v’ claims s affirmed wnd ouginhacton

enibng appeal s disaolved,

Hackgrogug
In osrder to undefsiagd/the operative

acis, & brel descrgiow-ol the partes =

Al parties. save Riley nnd

“irstBank, ame Bpitish citizens or entities,

inderdmiting is & predecessor in

me Strest Underwriong

Y Brneral Underiaking agreemeid provaded
M Thie righis snd ool igazions of the pares
srising oui of or relsiing o ihe Member's

smmbership of, and<or andersmiticg of n
@iy buuniess gl |oowd s and v olher
manter oef erred o en this Usdertaking shall be
governed by oand CORSINES] N ACONCEXNOE
with the lows of England
28 kEach pany hEdelo imevecably agrees thaa
of England shall have eaciusive
TISGRCCiGN D REiCle By dkpalE andsar comn
raversy of wildlshever nalure arising out ol
r relating to the Member's memberihip ol
ingd o underwrikng ol imsurance Business an,
Liowd's and chat acoordingly amy m=aiil, action
w proceeding (1opsther ia 1his Clase I e
‘erred B0 ad TProooedings | arising out of or
slatng to such madiers shall be broaghs in

0 coumn

s &nd. 16 ches erd, cach party herela
Frovocabily agrecs o subenia oo ihe jiertsdic
noe of the couns of England and irrevocably
wdiverd amy obsectin which it may have now
w herealler to L&) aoy Proceedings being
ohoughy 6 &ny sich cowsrl as o reberred B in
s Clawse 3 cinten that any sach
priweedings have been brougsl In Bp incom
enieni forum and further irrevocably agrees
that & judgmeni m anv Proceedings broughi
A the English courts shall e conchusave &nd
Dinding upan cach party and mav be efdorced
n the courts of amy otser jusisdiciios

and (E) any

955
with Lloyd's. Bankside Syndscate, Ltd. s a
registered managFing agent with Lilovd's
and conducts the day-to-day™ business of
Lime Street. Kingsley was the chairman
af Lime Street at ong’” tme §nd {ormerly
the chairman of the.Riogeley Underwrit-
INE Hallam = Ehe cerrent Director af
Lime Strest and pateTirector of Kingeley
Undersriting... iodd's i a British corpors-
tion wrth fw panopal place of business n
Londgn, Lloyd's was incorporated in 1891,
but/it hus Tonctioned a8 & markst for writ-
ing Maurance policies for some 300 years

Riley was nterested in becoming & mem:
her of Llowd's and travellsd to England on
several ocecasions to pursue this quest
While there, Hiley swisited with vLrious per-
ineluding Hallam and Kingsley. In
Jeouary 1280, Riley entered mto a General
Undertaking with Lilsyd's and a Members'
Agent’s Agreement with the Underwriters
Baoth of these ngreements provided that the
courts of England would have exclusive
jurisdactson over any dispute and that thie
laws of England would apply.!-? Addition-
ally, the Members' Agent's Agresment pro-
vided for arbitration in the event of any
mspute !

SUTES,

2.1 The chalce of low amd jurisdiction re
ferred 1o in this Clause I shall comtinee in fall
force amd effect in respect of any dispute
and/r controversy of whatsoever nature
aruing o al or relating o sny of the maiters
referred 0 in this Undertaking notenithstand-
ing thai the Member crases, for any Freason, bo
be & member of. or 19 EHGCTWEIE |ERETES0S

[STESTIE - R T I FC

2. The Mopbers' Agenl'd Agreemem provided
[ Goverrdes Law and Jursdicion
ii] This agreement is governed by, and
shall be coesiTued I acroeddance with the
aws of England
187 Each ol the paries hereby orrevocably
subrmaits (o &ll puirposss of anad 0 cConDection
with this Agreement m the esclusive jurisds
jan of the courts of Englan

L. The Membery Apenss Agseemenl proveded

15  Arbisratian

51 Subject 1o Clause [5.3. any dispuse. dif
ference. gjuarslicn ar glaam relsiing o this
Agreement which may arise between (Be
Agent and the Name shall be referred at tbe
TELEEst ol either party 16 GFHEIFR2IGN 16 Lisn
dom by a sole arbitralar 1B Be J;ipulr‘.lﬂd. in
default of agreement between the paries, by
the Chairman or & Depuy Chairman of
Llowd's For the Lime Sang

United States
Page 3 of 8
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Hiley's underwriting begun in Jansey
1880 with & premicm income lmit of 150,
000 pounds. He remamed 3 member of
Ldoyd's through 1990, and each year in
creased the amount of RO
underwritten. Hy 1988, Hiey was ander
writing  premium

FIreminm
income in excess of a
million pounds

In connmection with his underwriting, Ri
ley waz reguired to meet Llovd's deposit
P.l]l'_l.' phtained letters of
FirstBank i iwn
isgued letters of credit to First
Bank of Hoston (Guernsey) Lid as _;.egurit'_.,-
msaed by the
London brunch of the Goerme\HBank in
favor of Liowd's. Llowpd's holds these ket
ters of eredit s ruste@eolg st for the
benefit of Hiley's fisteedl palicy holders
In the event a member Fails or refoses to
cover his pro ata ghare of ooderwriting
liability, then Dowfl’'s may draw on the
letter of crndif ¥h cover the oblipation. In
the evépighe Yetter of credit 8 nsufficent
Ligs%, %gll look to o member's nssets to
sufsfy Any remaining underwrtig Habili-
¥

Tha which Hiley partiei-
:lu.ll.--J NidYe n.-!l:!;-:'rn-n-:'rd Ergne lDsses, resall
in excess of 300,00 pounds.

Ribey has been notified that, if he does not

requirements.
eredit from FiorstBank
M pfhonnl

for a letter of credit o be

syndbientes In
mE in calls

satiafy the ealls, Lloyd's will denw against

the letter of credit issued by Guermsey

Bank. Guernsey Bank would then draw on
the FirstHank letters of eredit
Procesding apparently on the theary that
the best defense ® & pood offense Hilev
filed this nction seeking decluratory judg
ment, rescmaon and domages agninst De-
FirstBank. Riley
rlabmied that these Defendants sngaged b
the affer and sale of unregmtered secor

fendants other than

s nnd mode untroe statements of mater:
Al [-\.‘ul.". _'Iu'IIJ matarial omIIEsnng I connectain
surnrities, violating the
Securitkes Act of 1933 (1933 Acth §§ 1H1)
& LI 15 US.C §§ UL & TTHZ) the

Securitsed Exchange Act of 19004 (1984 Actl,

with the sale of

§ 10, 16 U.5.C. § TEjib) and Rule 10b-5, 17
F.E. 240, 10b-5
simmilar allegations under state securities

oo, Hev St ;h |. .-|: 107 .:';,

L dditionally, Riley made

LW, RiFF 1

#% FEDERAL REPORTER, 2d SERIES

al=-1Z5 {187), and alleged common |aw
fraod F'.i'.il:l.' sought a writ of attachment
ngnmat Lloyd's np mn imjunction to pre
vent Defendants feom Armwing on the let-
ters of credid

FILI-*:.' olftilined, o temporary restraining
order from the district court ex parte. Pri
or W n Fln:ii?nlnn.l-_.' mpanction hearmg, B
lev \Llowd’'s, the Underwriting Defendants,
Kingshey and Hallam entered into & court-
BIEPUVeE  EURPRERTION that the NEeareng
would be [mited to the threshold issues of
the applicability and effect of the loram
selection clause and the arbitration claose
diseusasd shove. Defendants specifieally
reserved thelr ek of in personarm jurtsdic
tinn defepse

[hsceasion

[1.2] A motion to dismiss based on a
forum selection clanse frequently is ans-
Ivzed 25 @ motion o dismiss for improper
venue under Fed.B.Civ P, 15b)). Sprod-
fim v. Lear Siegler Mpmt. Serva, 926 F.0d

BBS, 366 (9th Cir.199]1); Commerce Comsul-

fants Mmil Ime v Veireme Riunile
Apd, 867 Fid 697, 698 (DLC. Cir 1989
Wedoil Corp Citicorp, 728 F.Supp
1456, 1457 n. 1 (SSD.N.Y.19580). But ser

Dawmd L Threlkeld £ Co. . Metallpeseiis-
chaft Lid, 923 F.2d 245, 253 n. 2 (2d Cir)
| AFIILEA TR MOCHN T GIRMIES
for lack of subject matiter jurisdiction)
cert. digmissed, — US. —. 112 5.0 17,
115 LLE4d 24 1084 {1891} The enforceabsl
tv af forom selection. cholce of law spd
irtitration provigions are questions of law
which oova. Ser Milk ‘N
More v Hearveri 963 F.2d 134E, 1345 (10th
Cir 1902, We hold that the partiss must
abide by their agreement and resolve theor
fisputes in England, either before an E&-
glish eourt or arbitrator, as the case may
bt. Thres ressons peorsuade ws: (1) the
parties’ undertaking 18 truly international
in charncter, (2) all partses other than Riley
and FirstBank sre British, and (3) virtoally
all nerivitses EWVIRE mse Lo the =|.2-Ei."|."'i=|‘"j
claims oceurred in England

PET VAR WM

we CEview de

4. Forum Selection and Choice of Law
Prewrigsons
that ~the

enforcement af choice af forum and choice

United States
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L COWFL &X parte. Py
mjpunctson hearing. |
WL lquar,;u-_-_
1 enbered o a4 cogre
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Civ.P. 18hi3). Spr
Mgmit, Serps, 026 F 2
ir Commerce Canzy
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Cilicorp, 720 FSup
DN Y 19800 B s
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1 245, 258 p, 2 (24 0
on; mobon Lo dEms
=t matier

1991, The eaforceah
tion, chodice of kaw ar
ns are questions of lge
de movo, See Mk
63 F.2d 1343 145N
d that the partesSSw
FMEnt G0 FRENNe [he
id, eather belafe &n E
itratar, = the cisy mi
s persoade ws (1) ©
] L ] L"J|}' Hternaii
parties other than R
British, and {&) vartuall:
E rse Lo Uhe SUEEES*
1 England

etion and Choice ol La¥

us he muast, thet
ioise of forwm amd chot
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RILEY v». KINGELEY UNDERWRITING AGENCIES, LTD. 957
Clie s 345 F.2d #90 (0ah Cor. 1992)

aw clagses |8 conastent with pecent
< Auypreme Coart decisions.” However,
+ refies on a0 isolated sentence in & foot-
ate in Mitrbiaky Motora Corp. v Soler
-_.-_,|.,.-_-¢-r—.l"|'q.lmnu|:.i'|. me, 473 U 614,
T n 19, 106 B.Ct 3346 32350 n. 18 87
| Edad 444 (18H5), which stated that fo-
-ym selection and ehoiee of law provisions
shich opernle 28 proapective woivers of
uitutary antitrust claims would not be en-
seed a8 againat pablie poliey. Riley sog
gesis that he i being deprived of all sub-
sntive Agphts ander the federal securities
cud and therefore should be releved of his
creements on publie policy grounds.' On
suo facts, we do not read Witsuebrakl o
=irciively as Hiley when Milrubiekdis
vwed apninst the backdrop of Sgpremed
sigrt decissong in the nren

When un agreement 8 truly-mhernation
6 here, and reflects nomerould contacts
«ith the foreign forum, @he Shpreme Court
i quite clearly hald\that the parties’
rajee of law and<fdeaim seleciion provi-
oed will be ofen) elect.  See Cormrval
ol J:-."ll‘i I i Shwts — TS5, —_—
—-———C 113800 1522, 1527-28, 113
Ed 24 BRI ) Mitmudiaks 473 1.5, at
WE RO at 3356; Scherk v Alberto-
firer\Cao., 417 U5, 506, 519-20, 34 5.00
W 245T-5E, 41 LLE4.2d 270 11874 MW/S
firemen v, sopata CHif=Shore Ca, 407 U5
# 5.CL 1907, 1912 32 LEd2d 513

!i2l, We review these authorites bref

%] In M5 Bremen, the Coort identi
=l an importnot Ftionale for the rube that
rh provisions should be enforced

Lhe expsnawsn of Amenean besinass snd
ndastey will hardly be encoursged if,
mtwilhstanding solemn contracts, we in-
sl on n parochinl concept that all dis
Tutes miasl be resolved uncer our mws
il 10 our coarts, We cannot have
e and commeree m world markets
i imnternacional waters q-'!lu.'.l;h.ll.'t=|_l.' af
4 terms, governed by our lawe, and
"eanived in our eouwrts.

Y W need mm deside whether Rilev's parlic

HlSm g% 2 Name oopstibaies @ RECLEFITY, O

*hether Lioyd's or the Defendapt Underwriiers

M, $07T US. st 9, 52 SCt at 1912 The
Court eoncluded:

Thus, in the bght of present day commer-

ctal realities and expanding.international

trade we conclude that the fopom clause

should control absent”® strofip showing

that 1t shoakd be sehhdsedE.
T at 15, 52 5.Cc &t 1916 " Forum selection
provisions arey ‘prime’ facie valid” and &
party resisting ehifofeement carries a heavy
berden of shawing that the provision 1tseif
i8 invalid dud to froud or overreaching or
that” enforfement woidld be unreasonable
afd Bojust onder the circumstances. Ses
Jasat 10, 15 52 5.Cc at 1913, 1916 Se
ward & Derine. BES F.2d 857, =62 (2d Cir
$ 3890,

The Court adhered o this position in
apherk, which dealt with the applieability
af an arbitration provision cequiring that
any disputes be referred to arbitration be-
fore the International Chamber of Com-
merce in Paris, France, applving [iinois
aw. Although an arbitration proviskon
wan movalved, the Court characterzed it a5
“n  speciplized kind of forum-selsetion
clause that posits not only the situs of sait
but also the procedure o be used in resalv-
ing the dispute." Scherk, 417 US. at 518,
4 5.CL at 2457, The Court charscterized
the agreemsent &t Bsue aa “a truly interns-
thonal agreement” and discussed why these
tvpes of PrOVISIONS Are 50 (mportant in the
context of mternationn] transactions.

A contractunl provision specifying in ad-

vance the forum in which dispotes shall

I lithrated anid the law to be uppled m,

therefore, an almost mdispensable pre

econdition o achievement of the orderh
ness &nd predictability essential to any
international business transaction. Fur-
thermore, such o provision obviates the
denger that n dispute under the ngree-
ment might be sabmitted to a forum
hoatile to the mierests of one aof the
partes or uniamijinr with the problem
area involeed

Scherk, 417 US. at 56 94 5.0L af 2405

36, In passing, the Coort noted that desig-

&fE saibgeet Lo INe proviuioas of the 1933 ar 1934
sECLIrEinee acts

United States
Page 5 of 8



958

rating n pardDealar ploce for arbtraton
ander  some
viewisd as an implicit choice of law selee-
tion. J[d. ot 518 n. 13,
13

I._il.L'i'I'. CIFCOMmSERnoes, a1

8 5.CL at 2457 n

In Maitsmbnshi, the Court upheld a provi-
seon that would result in antitrust claims
being subject to arbitration in Japan on the
bisis

hiat soncerns of nternatonal comity, re-

spect for the l.':].[l:u.'i'.u-*.— of foreign and

transration tribunals, and sensitivity ta

the peed of the internatonal commergal

aystem for predictability in the resdlution

of disputes require that we epf§ree-bho
AETEFTHTL, F1eR CRgurnen Lol
a ooRirary resudl wouid .'J:".':J:rvhmr.':'l:l:l_l,r
in @ domentic confers

parties

ATT 1
o d

Medsubanh, 5. 3SE 105 SC0L at
F156 (emphasis suppled]

[4) F.I'.u.l.{.I in CEFreal Cruise Lines,
the Cowrt refief, on/W-5 Bremen in enfore-
INE & TR forum selection Cliise, de
Spite cohvenence to the plamtiffs. Car
M E Lk 5.CL at 1528
Omly neghowing of inconvensence so serious

Crutee Limes, 111

85 tforecloas n ﬂ'l‘l"-hj:..'_ :n-:r'h'J'!ui .'.'nu;_;u.j
with a showing of bad fadth, overreaching
of lick of nobes, would be sufficient to
lefent o contractual forum selection clause

[6] EHiley suggests that enforcement of
the choiee of forum and law provisions is
unrepssnabie becnuse he a_-_'!'."-:u_'l:l'.'-_l_!.' will be
deprived of his day in coort,. The basis
J."Il'|l.'r|:l.'.r|..' this contention s his _:n;r\-:u_l!'_ll_'r!'n
that recovery will b2 more diffSeuft under
English law than under Amerean law, Ri-
oy will not be depraved of his day in co
He may, though, have o structure his cuse
gifferently than i Febernl

proteeting
district court.  The fact that an internation-
al transaction may be subject to laws and
remedies different or less faverable Lhan
United States is aot a valid
provided that
the low of the chosen forom & not inker
unfair. Ser Cormieal Criize Lines,
AVC Nederland BV, o

ot 1528;
Afram Fni Pleshp, 740 F2d 148, 158-58

those of tho

basis o deny enforcement

antly

111 =08
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(2d Cir. 1884); Medoil Corp., 729 F.Supp. at
146 Kerlberg European Tonspa, fre

Jh-Josef Kratz Veririobegesellzchaft mbH,
G618 F.Sopp. 344, 348 (N D.I1986x D
kane Fobres M fwe = MV, Hreljin,
B0 F.Supp. S@NZDI-04 (S.0.M.Y.1585)
English lawdpsrmot preclode Riley from
pursumngian wton for frand and we agree
with the\Deléndants that the Lloyd's Aet
ooes DL prank siatutory mmunity for such
plahgs.  Ser Llovd's Aet, § 1413L ApILApn
at 886 & Aple.Add at 30T-0B, We have
befn shown nothing to sugpgest than an
Englsh court would not be fair, and in
faset, our courts have long recopnized that
the courts of England are fair and newtrl
larums, Sef WA% Sremen, 407 US at 12,
22 5.Ct =t 1914, Syndicate 457 af Liopd s
Londor v Early American Mfng Co., TIS
F.2d 821, 529 (5th Cir.1986k Bonmy v So-
cigty of Lloypd's, T84 F.Supp, 1350, 135
(M LLLL1992)  Given the international ns-
ture of the insuranee underwriting tronsac
ton, the parties” forum seleseton and choses
of law provisions contalned in the sgres-

ments should B given effect

B, The Arbitration Agresment.

[8] Any discussion regarding the «ffics-
=) af an fgreement to arbitrate m a foreten
COUNtrY Datwesn cltizens orf &ntites af dif
[Erent countriea must begin with & review
of the Comvention on the |{|'|:-'||.-n||:.'-'|r| and
Enforcement of Foreign Arbitral Awards
USC § 201 note. The
the U nited
States for differences ariming out of rom-
mercial legnl refationships and it became
effective on December 28, 1970, The [Unit-
éd Kingdom and the United States are Con
tracting States to the Convention. H
course, the mtificaton of the Comvention
t part of the sopreme low aof the

(Convention], 9

Convention was ratified by

AN es
land, = enforceable ms Congressional en
art. VI el &
e, Pelraleos Merica
T6T F.2d 1144,

actments.  Ser U5 Const
See also Sedps, fne
nof Memean NafT i Co.,
1145 (5th Cir 1985)% Filants, Spd o Cki
lewich il Corp, TED F.Sapp. 1229, 1231
(5. 0.%.Y.1992) The Convention péainby ag-

plies to this eommereinl transacton

United States
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fedoil Corp., 729 F Supn 4
¢ European Tanspa fne

Fertrrebapeselizchaff mipy
M, 348 (N.DJI0 1985 o
meY e v MV el
2, M03-04 (B.D.N.Y 183,
e not preclude Riley frun
ion for froud snd we agre

dants that the Llovds Aq

Wiotory immunity {or ayc
vl Act, § 1403) Aplt Agy
Add. at 30T-08, We hav,
themg to suggest thar

vagld not be fair, apd -
“ ME recognmed that
giang wre fair and Aegtes
5 Bremen, 40T 1S, @t

Syndiente 400 wf Llogd

i Amerrcan fma Ca. T
b Cir. 1886} Hommy v =
T84 F.Supp. 1350
wen the miernational e
e underwriting trins
forum selection and choics
i eontakned o the agres
given effiect

wbmn Agresment

sion regardmg the aliau
it te arbitrate in g foregr
sitizens or entites of i

nust begin with a revies

I the Recognrtian ani

' Arbatral Awanis
8.0 § 201 note. ThR
ratified by the | ™
sops arising oul o0 Wi

tionships and N hegs
ther 28, 1970, e |

o Unized SiHess arv !
the Comnvention
stion of the Conventes
he supreme mw oI IT
& ns Congressions

1. Const. arc VI

e, & Petroleas Mer
hil Co., 78T F24 134
Filanin, Spd. o tH
TEO F ﬁl_.!_'.p [, L=
Convention plamiy &
sppml Cranspetion

RILEY v. KINGELEY UNDERWRITING AGENCIES, LTD. 959

Clir aa 9 F 2 913 (10ch Cir, 199320

wrpiche 11 of the LUonvention J IMEO0EEs
amdatory doty on the courts of a Con
sycting State t0 recognize, and enforee an
wereement to arbitrate unless the agree-
nend 18 Yol and woul, Inoperntive or mmenp-
shie of being performed.” 9 US.C, § 301
ibe, Art L1, Fr.-|||:-wm|.=| the plain lan-
suage af the Convention, the First Cleeait
was framed the very limitesd ingairy a court
houald perl'nrm when presented with o re-
ruest 0 refer an intermational dispute 1o
(rhlFRTH
1§ 1s thare an AFTEEMmENL M WHLngE o
srbitrate the mobject of the disputs?

2 Does the agreement provide far arbi
tration if the termitary of the SLETIELORY
if the Comvention?

i} Does the agreement arse omt of a

egil relationship whether Scontractoal
or not, Wwhich is considersd B commer
cinl?

4} & a party to MiF Sgpfement ot an
imerican citizen, or fdoes the commer-
cial n:i.'l.'..u.lrnhl;; have some repsonabdle
relation Witk one or more foreipgn
states)

criee W Cemmtche Ragnoe, 684 F.2d 184,
581 (IeeCir. 1982) {citatbons omitted), 1f
Nese Pueations are answered m the affirm
tige, @ court is required (o order arbira-
o, Jdoat 1BT. That is the situation in
s case. Umly if 3 court finds that the
greement “null and vald, inoperative or
~canfhbe of beng performed,” Convention,

irt 1IEH), may it act to the eontrary. fd

tiley argues that the “null nnd void™
ciception applies. His argument & that
he Agreement requiring arbitration should
# held void as agninst publie poliey be
luss peveral of he Elums e grounded in
the 1933 and 1934 securtties wets, and the

apphieation of English law woold result in 5

L Article 1 pETviden

Each Comdracting Staie shall recognrize an
agreemani in writing under which the parties
inderinke to wibiml 1o arbigation all or aoy
diferemess whach hawe zrisen ar which may
INse hetween them @ sospect of a defined
egal relaticnsbin. wheiber contractual or oot

DRCerming & sudpeed malicr « ap..r_'-lr of sefle
menl by asbiiradion
1

«. The werm “agreemend im wryiing” shadl in
e gn arbairal claisse in a comiraci or an

waiver of certain provisions of those acts,
We disagree, As stated by the Court
A parochial refusal by the courts of
one country to enforce an internatonal
arbitration agreemepf ‘would not only
frustrate thess purpases, hul woild -
vite unseemly afd dnutually destructive

Jeckeving by the parties to secure tact:

cal litigathon scpantages. vo [The

dicey abposplife of soch a legal oo

man selnndwould surely damage the fab-

rigZafNmternationa| commeree and trade,
and imperil the willingness and ability of
blginessmen o enter into nternational
commersinl agreements
wcherk, 417 L& at 516-17, S 5.C0¢ ax
245556 (footnote omitted). Scherk & per
sumsve suthority in this case because it
invalved a claimed walver of & 1904 Act
peovision. The Court did not rench wheth-
er the Uonvention would reguire enforce-
ment of the arbiteation provision, see 417
L5, at 530 n. 15, 94 5.Ct. at 2457 n. 15, bat
nometheless in the securrties context held:
that the agreement of the parties in this
case to arbitrate any dispute arising oot
of their mtemabional commereml trnane-
tion i5 to be respected and enforced by
the federml courts in seccord with the
explicit provisions of the Arbitration Act
417 11.5. =t 519=-20, 94 5.Ct. at 2457 (foot
note omitted)

Likewsise, in Mitsubight the Coart reliad
on the strong federnl pobey [avormg aroe
tration;

‘questions of arbitrability must be sd-

dressesd with & healthy repard for the

federa]l poliey favoring arbitrateon

The Arbitration Act estnblishes that as &

matter of federnl law, any doubis con-

cerning the scope of arbibrable msoes
should be resolved in fevor of arbiten-

tion 4

arfitradion yorocmenl -\.IH.'II-J By the e
OF Chicfied 1m AR -\.'!.I.!'.il:!.: or ESlETs OF
IFkrrarme

1. The court of & Contracting Siate, when
seized ol am action in a matier in respect of
which ithe paribes hawe made an agrotment
withim the meaning of chis article, shall, a% the
reguest of one of the parises, refer ihe parties
io arburason, unless o finds thai ibe saed

agrecment is mudl and void, inoperative or
incapable of being performed

United States
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473 U.5. at 626, 105 3.CL =t 3458 (quoting

Mosea H Come Mem. Hosp r Mercury

Cemetr. Corp, 480 US. 1, 25 108 5Ct
9I7, I, 74 LLEd2d TA5 (1883))

[7] Given thia poliey and the poliey of
-iu!'l‘:.'l'.a'.-fjl-' Aaiboas Lo the Lonventmon which
presumes the snforceability of arbitratwon
agreements, we agres with the Third Cir
eit and LS reasoning to the effoct that the
‘null and voul” exception m the Copvention
= 0 be narrowly construed. Khone Medi-
ferraner Lompagnia v Lawrs, TI2 F.2d
B, 53 (drd Cir 19830 Ser olso Ledes BR4
F.2d ot 187; Weodows mdem. Co e Hae
cala & Shoop fms. Serr, Ine, T80 F.5upp
a6, 1043 (E.DUN.Y.E391) ScheriAalsa
ends o the same conclusion, & conelusiog
further reinforeed by Article ViSpteal)the
Canvention, whish .-",Jl:q:lfil:.l.”}' '[.-mt'idt'h far
relief when enforcement of 36 afard In
viokation of poblic palicy~ia Spught

|81 Ei.-lr:-' also suggestENn argument be
{ore the distnict orfirt wod on appeal, that
all of the choice peovisions wers indueed by
fraud, including th& arbitration provision
Hiley's arument’ doss not persuade us
First, Hileg"seomplnint alleges that he was
madupéd penerally to enter the contracts in
questidn a8 & result of frand. Aplt App at
I8 (complaint 70 118-122). However, Riley
nevied pleaded that the specifie cholee pro-
gimions at (asue were obtained by fraad. A
plaimtiff seeking to avaid a choice provision
an & frawd theory miost, within the confines
of Fed ECiv.P. Bb) and 11, plead fraod
the tedch-
Ings of Sekevi Interpreting WS Hrrfr.'rr:.
require no lesa, See Scherk, 417 UE at
al8 n. 14, 94 30 at 2457 no 14 (the [ried
Exceplion ‘means Lthai an aroitraton or
{orum-selection clanse i & contract is oot
enforceable if the inclwnon of thal clouss
im the comfract was the product of [raud
ar eoercion | MW/N Bremen, 407 L5, at 15
G2 2 Cr st 1916 (clawuse must be invalld dos
w frand or overrenching). Second, a elain
of fraud in the inducement may be resalved

EOifeg Lo :I'II.' 'Plrﬂ.'ll’:i.' [PV ISITL,

& Article Vi) of the Cosvencion provides
F.l.'.'-'.IFI"II-I n and enforcemeni of an arbitral
aw u:-l fawi alsn he 'r" o ] ol :Il-.ll-lr' rne
BEBOCITY A IBE COUWRiFY WSt recognit
amd enforcememi s soughi fimds thar
(a) The mibseci matier of the difference i
capable ol settlement By arhigration under the

g ol that coumty [aie]: ar

%68 FEDERAL REPORTER. Zd SERIES

by priitraton. See Prma Poond Corp,
Flood & Comklin My Co, 388 15 35

404, ET 5.Ct, 1801, 1B08, 13 L.Ed2d 127
(1967). Third at mo time did Riley offe

any evidence on the stipuloted m=ues tend
g to show that the arbitration provisic
(ar any other chgice feovision, for that mat
teri wna & pesioet6f fraod or coercior
Ser CoruronlMewise Linex, 111 500 a2
1528 ("thereiSyno evidence that pettione
obtained\regpondents” accession to the fo
rum ‘glayse by fruud or overreaching™)
Spenditn, 326 F.2d at B68 (broad and com
cliadry allegations of fraud without spect|
a/factual allegations or evidentiary suppon
are maufficient to mvalidate forum selec
tion elausesly Pelleport Invesfors. ne o
Budes Quality Thesires, Mfme, T41 F.2d
I8, B0 (%th Cir.1934) (party seekmg
avoud forum selection clause “submitied m
significant probative evidence tending G

support & ciaim of sdhesion™)

Finally, Riley's suggestion that everyone
in England will be binsed against him has
oo basis m the record and we will not
assume that Riley would get anything oth-
er than & full and fair hearmg. Ser Kodn
gues de Gudpas o Shearson/American Er-
press, [me, 400 US 477, 478, 1089 500
1917, 1620, 104 L.Ed.2d 526 (19E0); Milsu
biged, 473 U.5. at &34, 1056 5.Cc ac FH5T
Menetti-Farrow, fne v Gueel America,
Ime, 858 F.2d 508, 515 (3th Cir. 1388 Sy»-
dicate 430 TH F.2d at 528,

The district court's order 8 AFFIRMED

bl ithe recogniticn of cnforcemen] of 15
sward would be comirary to the public policy
Wl RS SSUITY.
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