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—i-

[RAN ARCRAFT INDUSTRIES and IRAN HELICOFTER
SUPPORT AND RENEWAL COMPANY,

Peritioners-Appellants;
—against—
AVCO CORPORATION,
Respondent-Appellee.

Before:

MESKILL, Chief Judge,
LUMBARD, and CARDAMORNE, Circuir Judges.

_—
Appeal from an 6rder of the District Court for the District

of Connectctit;Daly, J., refusing to enforce an award ren-
dered by the Ifan-United States Claims Tribunal against
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Avco Corporation because Avco was denied the right to in-
troduce certain evidence before the Tribunal.

Affirmed.
Judge Cardamone dissents in a separate opinion.

———

BRUNO A. RISTAU, Washington, D.C. (Ristau
& Abbell, Washington, D.C., of counsel),
for Petitioners-Appellants.

BRICE M. CLAGETT, Washington, D.C.
{Covington & Burling, Washingion, D.C.,
Peter D. Trooboff, David H. Resnicoff, of
counsel), for Respondent-Appellee.

LUMBARD, Circuir Judge:

Iran Aircraft Industries and Iran Heligepter Support and
Renewal Company (collectively the %lranian parties™),
both agencies and insrumentalities af the Islamic Republic
of Iran, appeal from the December 10, 1991 order of the Dis-
wict Count for the District of Connecticut, Daly, J., granting
defendamt Avco Corporatien:smoton for summary judg-
ment.

In granting Avco's moten, which was not umely opposed
by the Iranian partes, the district court declined 10 enforce
an award of thé Iran-Unmited States Claims Tribunal which
resulted in a net bdlance of $3.513,086' due from Avco to
the Iranian parties (the “Award™). The Iranian parties ar-

1\, “This figure mchedes pre-swerd, bus pot pom -swerd nasress.
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gue that the district court erred in declining to enforce the
Award because, as claimed by the Iranian parties. the Tr-
bunal’'s awards are “directly” enforceable in United States
courts. [n the alternative, the [ranian partes contend that
the Award is enforceable under the United Nations Con-
vention on the Recogniton and Enforcement of Foreign Ar-
biral Awards, June 10, 1958, 21 U.S.T. 2517 (the “New
York Conventon™). Because we find that the district court
properly denied enforcement of the Award, we affirm.

Beginning in 1976, Avco entered into a series of con-
tracts whereby it agreed to repair and replace helicopter
engines and related paris for the Iranian parties. Afier the
Iranian Revolution of 1978-79, disputes arose as o Avco's
performance of, and the Iranian parties’ payments under,
those contracts. On January 14, 1982, the parties’ disputes
were submitted to the Tribunal for binding arbiraton.

The Tribunal was created by the Algiers Accords(the:
“Accords'), an agreement between the United Sgales and
Iran, through the mediation of Algena, which provided for
the release of the 52 hostages seized at the Amencan Em-
bassy in Tehran on November 4, 1979.2 Ip-addition to pro-
viding conditions for the release of the hostages,” the Ac-

2 ThM;mhmﬁmMMhmm The
Deeclarstion of the Government of the Demoeratic snd Popular Republic of
Algeria (Jan. 19, 1981) (the “Gemera) Decleration™), and The Declaration
af the Governmeni of the Democratic and Populer Republic of Algena
Concerning the Setlement of Olainis by e Government of the Unibed
Siates of America and theé Govemnment of the lilamic Republic of lran (Ten.
19, 1581) jthe “Claisng Shnbement Declaration™), reprinted in 20 LLM
213 (1981); Depiool Sane Ball. No. 2047, Feb. 1981 at 1: 1 ran-U.5. CL
Trib. Rep. 3 (19803)¢ See alro United Sumter v Sperry Corp., 493 US. 51
55.56 [1989) (describvng beckground snd operaton of Algiers Accords |
of Digfénse of the [siamic Republic of Iran v. Gould, Inc . 887 F 24
-*Ll-iﬂﬂiﬁ 198%) (same), corr. dewad, 454 U5, 1016 (15900

3 «Tha Accords provided Ussl upon the releass af the American

1 Uinsied Swaies would permit the rerern @ lren of some 312 billion m
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cords established the Tribunal w serve as a forum for the
binding arbizadon of all existing disputes between the gov-
ernments of each country and the nationals of the other. Ac-
cordingly, the Tribunal was vested with exclusive junsdic-
tion over claims by nationals of the United States against
Iran, claims by nationals of Iran against the United States,
and counterclaims arising from the same transactions.* See
Claims Sertlement Declaration, Are. [I{1).

On May 17, 1985, the Tribunal held a pre-hearing confer-
ence to consider, inter alig, “whether voluminous and com-
plicated data should be presented through summaries, tabu-
lations, charts, graphs or extracts in order to save tume and
costs.” See Avco Corp. v. Iran Aircraft Indus., Case No.
261, 19 Iran-U.S. Cl. Trib. Rep. 200, 235 (1988) (Brower, J.,
concurring and dissentng). At the conference, Aveo's coun-
sel, Dean Cordiano, requested guidance from the Tribunal
as 0 the appropriate method for proving cerain of ‘its
claims which were based on voluminous invoices, SIEAGNE:

In the interest of keeping down some of the dobdmen-
tation for the Tribunal we have not placed, in“evidence
as of yet the actual supporting invoiees, But we have
those invoices and they are available ind if the Tri-
bunal would be interested in seeing them we can obvi-
ously place them in evidence|or We can use a proce-
dure whereby an outside duditing agency, uh, cerifies
to the amounts of the, uh, summaries vis-a-vis the un-
derlying invoices. Both of those approaches can be

i st frozes e Unbisd Sintey md sbrosd by Presdest Canes™y
Exscutive Order, Sie Bzec. Order No. 11170, 3 CFR 457 (19800

4 The Trinsial Wi alss vemed with jurisdiction 10 hesr “official claima
of the Unoted Stmes ane Iren agains each other srsing out of contracial
arrangements between them for the purchase and sale of goods and
services,” end “disputefs] & © the mterpretation or performance of sny
provaion” of the General Decloranon. Claims Sestlement Declarasion,
A Ui
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taken. But [ want to assure the Tribunal that all of the
invoices reflected in our exhibits to the memor-
ial . . . exist and are avalable.

[d. ar 235-36. After noting that the [ranian parties
“obviously have had those invoices all along,” Cordiano
stated that he would:

like the Tribunal's guidance as to whether, uh, you
would like this outside certifying agency o go through
the underlying invoices and cemify as to the summary
amounts or that the Tribunal feels at this point that
the, uh—that you would rather have the, uh, raw data,
s0 to speak—the underlying invoices. Uh, we're pre-
pared to do it either way.
Id. at 236.

The Chairman of Chamber Three,? Judge Nils Mangard.of
Sweden, then engaged in the following colloquy wisth Cor=
diano:

Mangard: | don't think we will be very, ‘vety much
enthusiastic getting kilos“and kilos of
INvoices.

Cordiano: That, that's what | thooght so. ..

Mangand: So [ think it will help oy, . .

Cordiano: We'll use. .«

Mangard: to use the)alternative rather.

Cordiano: Alright . .

5 Pursussithe procedurs manduied by the Accords, the cleim was hesrd
by o “Chanbesr“or panel of three ertiraom: one from e, one rom he
Usitad States, and one from a group of artvraon from other couniries
mtl]lm:nl l.p'—-ld"Ir-:l amd che Unnied Siates. See Claims
Sefement Declaranon, Art I(1).
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Mangard: On the other hand, [ don't know if, if any, if
there are any objections to any specific in-
voices so far made by the Respondents. But
anyhow as a precaution maybe you

Cordiano: Yes. sir.
Mangard: Get an account made.

fd. at 236. Neither counsel for the Iranian parties nor the
[ranian Judge anended the pre-hearing conference.

On July 22, 1985, Avco subminted to the Tribunal a Sup-
plemental Memornial, which stated in part:

In response to the Tribunal's suggestion at the Pre-
hearing Conference, Avco’s counsel has retained
Arthur Young & Co., an internationally recognized
public accounting firm, to verify that the accounts re-
ceivable ledgers submitted to the Tribunal accarately
reflect the actual invoices in Avco's records.

Attached to the Supplemental Memorial was an affidavit of
a parmer at Arthur Young & Co. which verified that the ac-
counts receivable ledgers submitted by Avco tllied with
Avco's oniginal invoices, with the exgeption of one invoice
for $240.14. /d. at 237.

The Tribunal held its hearing on.the merits on September
16-17, 1986. By that time, Judge Mangard had resigned as
Chairman of Chamber Threc/and had been replaced by
Judge Michel Virally of Frapce. At the hearing, Judge Parviz
Ansari of Iran engaged-in the following colloquy with Cor-
diano:

Ansag: May | ask a question? It is about the evi-
dence. It was one of the first or one of the
few cases that | have seen that the invoices
have not been submitted. So what is your
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position on this point about the substantia-
ton of the claim?

Cordiano: Your Honor, this point was raised at the
pre-hearing conference in May of last year.

Ansan: | was not there.

Cordiano: | remember that you weren't there. [ think
we were kind of lonely that day. We were
on one side of the wble, the other side was
not there . . . We could have produced at
some point the thousands of pages of in-
volces. but we chose o substantiate our in-

voices through . . . the Anhur Young au-
dit performed specifically for this mibunal
proceeding.

Id. ax 237.

The Tribunal issued the Award on July 18, 1988, Of par-
ticular relevance here, the Tribunal disallovwed Avco's
claims which were documented by its audited-ascounts re-
ceivable ledgers, stanng, “[T]he Tribunal ‘€anAot grant Av-
co's claim solely on the basis of an affidavit and a list of in-
voices, even if the existence of the iivoices was cerufied by
an independent audit.” [d. at 211 (majonty opinion).

Judge Brower, the Americdn)judge and the only judge of
the panel who was preseatat the pre-hearing conference.
filed a separate Concurring apd Dissenting Opinion in which
he stated:

I believe the Tribunal has misled the Claimant, how-
ever, unwistingly, regarding the evidence it was re-
quired _td, Submit, thereby depriving Claimant, 1o that
extent ol the ability to present its case . . .

L L] -
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Since Claimant did exactly what it previously was told
to do by the Tribunal the denial in the presant Award
of any of those invoice claims on the ground that more
evidence should have been submitted consurmutes a
denial 1o Claimant of the ability to present its case o
the Tribunal.

Id. a 231, 238.

A. “Direct” Enforceabiliry of the Award

The lranian parties contend that the district court erred in
refusing o enforce the Award because the Tribunal’s
awards are “directly” enforceable in United States courts,
irrespective of the defenses to the enforcement of foreign
arbitral awards provided for in the New York Convention.
The Iranian parties do not, and cannot, point (o any mechar
nism in the Accords for direct enforcement of Tribugal
awards issued against United States nationals.® Neyerthes
less, the lranian parties argue that Tribunal awarfls must
be “directly” enforced because the Accords state thar™All
decisions and awards of the Tribunal shall he Tinal and
binding.” See Claims Settlement Declaration A TV(1).

The Tribunal’s own interpretation gfthe. Accords reveals
the lack of merit in the [ranian parties position. In /slamic
Republic of Iran v. United Siargs;~Case No. AS21, 14
Iran-U.S. CL Trib. Rep. 324 (198%),.the Tribunal considered
whether the Accords obligiied\ the United States to satisfy
awards issued in favor of [ran‘Or its nationals upon the de-
fault of United State$, nationals. The Tribunal ruled that

6 Inconmast, B Actords provided that approximasely 51 billion of the
previousy frozen Franiem et would be placed in & “Security Account™
from which'\the United Staies or i nationals who prevailed on claims
aguin Iram would be able o satisfy their swards, [ren agreed 1o mainisin &
g balence of 3500 million in the Security Account umtl all swends
ofte Tribunsl e pesd. General Declarnon, Sec. 7.
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while the United States had no such obligation under the
Accords, it had assumed a treaty obligation to provide an
enforcement mechanism for the Tribunal’s awards, stanng:

It is therefore incumbent on each State Panty to pro-
vide some procedure or mechanism whereby enforce-
ment may be obtained within its national junsdiction,
and to ensure that the successful Party has access
thereto. If procedures did not already exist as part of
the State’s legal system they would have to be estab-
lished, by means of legislation or other appropriate
measures. Such procedures must be available on a
basis ar least as favorable as that allowed 1o partics
who seek recogniton or enforcement of foreign arbitral
awards.

fd. at 331 (emphasis added). Accordingly, the Accords re-
quire only that we grant the Award “at least as favorable™
treatment as we grant other “final and binding™ foreign.ar
bitral awards.

The [ranian parties argue that where parties agree 1o
“final™ or “binding” arbitration, the resulting arbivral award
must be oeated as a final, res judicata judgmeatagainst the
non-prevailing party. We disagree. The t&rms “final™ and
“binding” merely reflect a contractual inteny that the issues
joined and resolved in the arbitraten.mdy not be tmed de
novo in any court. See [iSSiavbarg v . \National Meral Con-
verters, Inc., 500 F.2d 424, 427(2d Cir. 1974). Further-
more, we have held that even.a “final™ and “binding™ arbi-
ral award is subject tothe, defenses o enforcement pro-
vided for in the New Yark Conventon. See Fotochrome,
Inc. v. Copal Co. L2517 F.2d 512, 519 (2d Cir. 1975).7

T  Accord MME&M f-m‘p v. Bridar Sociedad
Amfﬂr*tfw;f—drﬁ 'l'-l-ﬁFSnw.I'ﬂiE_D.H'!'
1990) (New York Convention defemses comsidered with regard o
“ﬁ:ﬁii‘n‘hﬁll pward); Serofriy, §SA.E v, Transportes Nevaler, 54,
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Accordingly, the “final and binding™ language in the Ac-
cords does not bar consideration of the defenses w0 en-
forcement provided for in the New York Conventon.

B. The New Yark Convention

Avco argues that the district court properly denied en-
forcement of the Award pursuant to Article V(1)(b) of the
New York Conventon because it was unable to present its
case to the Tribunal. The New York Convention provides
for nonenforcement where:

The party against whom the award 15 invoked was not
given proper notice of the appointment of the arbitrator
or of the arbitratdon proceedings or was ortherwise un-
able 1o present his case . .

New York Convention, Art. V(1)(b) (emphasis added).

We have recognized that the defense provided for in Ar=
ticle V(1){(b) “essenually sanctions the applicatign, af i1he
foram state’s standards of due process,” and that due’pro-
cess rights are “enttled to full force under the Conventon
as defenses wo enforcement.” Parsons & Whitemore Over-
seas Co., Inc. v. Societe Generale de L'lndussrie du Papier
(RAKTA), 508 F.2d 969, 975-76 (2d Cir. 1974). Under our
law, “[t]he fundamental requirement-of due process is the
opportunity 10 be heard ‘at a/meaningful time and in a
meaningful manner." * Marhews v, Eldridge, 424 U.S. 319,
333 (1976) (quoting Armsttong ¥v. Manzo, 380 U.5. 545, 552
(1965)). Accordingly, if Aveo was denied the opportunity to

T27 F. Supp. T3T, 741 (D, Mas, 1989) (declining 1o eufores “final™ srbitad
award pursuam, o, Artcke Yl ¥b) of the New York Conventioni: Al
Haddad Brog Emterprises, Inc. v. MiS AGAP], 835 F. Supp. 205 (D, Del
1986) (considering New York Comvention defenses with regard 1o ~final
and binsling™ erbimal sward), gfd, 813 F2d 396 (3d Cir. 198T); Bistromik
Merr-and Cmbi & Ca v Medford Medical Innrumens
Ca 415 F. Supp. 133 (DN, 1976) (same).
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be heard in a meaningful ome or in a meaningful manner, en-
forcement of the Award should be refused pursuant to Art-
cle V{l1)(b).

Al the pre-hearing conference, Judge Mangard specifi-
cally advised Avco not o burden the Tribunal by submutting
“kilos and kilos of invoices.” Instead, Judge Mangard ap-
proved the method of proof proposed by Avco, namely the
submission of Avco's audited accounts receivable ledgers.
Later, when Judge Ansari questioned Avco's method of
proof, he never responded to Aveo's explanation that it was
proceeding according to an earlier understanding. Thus,
Avco was not made aware that the Tribunal now required
the actual invoices to substantiate Avco's claim. Having
thus led Avco to believe it had used a proper method to
substantiate its claim, the Tribunal then rejected Awvco's
claim for lack of proof.

We believe that by so misleading Avco, however ufigre=
tingly, the Tribunal denied Avco the opportunity ¥ present
its claim in a meaningful manner. Accordingly, Aych’ was
“unable to present [its] case™ within the meaniag of Arti-
cle V{l1)(b), and enforcement of the Award ‘was properly
denied.

Affirmed.

CARDAMONE, Circuir Judgerdistenting:

The issue before us is_whether Avco was denied an op-
portunity to present dts\case before the Iran-United States
Claims Tribunal asthe, Hague. To rule, as the majority does.
that it was dended such an opportunity renders the Tri-
bunal's awasd beéfforceable under article V{1)(b) of the
United Nations Convention on the Recognition and En-
forcement~of Foreign Arbial Awards, June 10, 1938, 21
U.5.T\XS17 (the New York Convention). | respectfully dis-

United States
Page 11 of 15




sent because it seems to me that a fair reading of this
record reveals that Avco was not denied such an opportu-
nity. Thus, in my view the arbimal award is enforceable un-
der the New York Convention.

1

Avco's focus is on a pre-mial colloquy between its coun-
sel and Judge Mangard of the Tribunal regarding the use of
summaries in place of some of the invoices Avco needed to
prove its claim. Judge Mangard stated the panel would not
be very “enthusiastic about getting kilos and kilos of in-
voices,” and added that there appeared to be no objection
to using summaries of certain invoices, and suggested to
counsel thar “as a precaution”™ Avco might get an account
summary made. Based on this brief exchange, Avco now
makes the dubtous argument that this colloquy constimuted
a binding pre-trial ruling by the Tribunal that summagies\of
those particular invoices could substitute for the/Anvbices
and would be sufficient evidence at mal.

At the tme of mial Judge Mangard was no lbager 2 mem-
ber of the Tribunal. Another judge who was\present at the
pre-trial had also been replaced. The\three-judge panel
hearing the case retained therefore only bne of the onginal
judges present at the pre-tnal exchange. These tial judges
had different concerns than had the ‘earlier panel. One of the
new jodges, Judge Ansan, quesboned the adequacy of Av-
co's proof based only on Sumnaries of invoices. He noted
that it was “the first groge of the few cases™ he had heard
of in which none of the.invoices were produced as evidence.
In response, Avto's.counsel stressed the massive number
of invoices involved, mendoning that Avco “chose o sub-
stantiate [Wye}>invoices through other methods,” and
stated, we simply chose not to put in thousands of pages
of documenis.” (emphases added.) Concluding that Avco's
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proof did not establish its claim, the Tribunal declined o
grant Avco an award based only on summaries of its in-
volCces.

I

The New York Convention obligates U.S. courts w en-
force foreign arbiral awards unless cemain defenses pro-
vided in article V(1) of the Convention are established. The
specific defense with which we deal in the case at hand ap-
pears in amicle Vil)(b). That section states that enforce-
ment of an arbitral award may be denied if the court is sat-
isfied that the party against whom the award is sought to
be enforced was unable to present its case before the arbi-
tration panel.

Based on the facts before us, Avco fails to meet the legal
standard of being unable to present its case before the arbis,
tral Tribunal so as to render the award unenforceable under
the New York Conventon. That standard, as the piajoqty
points out, essentally involves a due process inguiry ' see
whether the party against whom enforcement i§ sought has
been put on notice and has had an opportunity-8o respond.
See Parsons & Whitmore Overseas Co. w( Societe Generale
de ['Industrie du Papier (RAKTA), 508 F.2d 969, 975-76
(2d Cir. 1974). Unfortunately, only(limited case law exists
on this issue, and those cases thafcan be found merely
note, in applying article V(1)¥{bJ~that due process serves
as an interpretive guide.

One of the reasons for-this dissent is because until today
no federal or foreiga case appears to have used ammicle
V(1}b)'s narrow &xdcption as a rcason to refuse to en-
force an arbitralN\award due 1o the arbiration panel’s failure
to consider<pertain evidence. Moreover, some decisions
have rejegted the article V(1)(b) defense under other,
somewhai analogous circumsiances. For example, in Par-
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sons & Whitmore Overseas Co., 508 F.2d at 975-76. we re-
fused to use the defense to bar enforcement based on an
arbitral Tribunal's refusal to accommodate a key witness'
schedule, stating that the inability to present one's witness
was “a risk inherent in an agreement to submit to arbitra-
ton." Similarly, another court has held that a party was not
denied the opporunity 10 present its defenses under article
V(1)(b) when 1t had notice of an arbitraton, but chose not
1o respond. See Goetech Lizenz AG v. Evergreen Sysiems,
697 F. Supp. 1248, 1253 (E.D.N.Y. 1988). The court in Ev-
ergreen Systems ruled that the defendant's “failure 1o par-
ticipate was a decision that was reached only after the
Company had full knowledge of the peril at which it acted.”
fd. In the face of Judge Ansari’s repeated questioning of
Awvco's counsel, Avco was plainly placed on similar notice
of the possible risk that the panel would choose not to rely
on invoice summaries in determining whether o grant if\an
award.

Further supporn for finding that Avco was not denied due
process arises from a like exception to enforegibility that
appears in the Federal Arbitration Act, STUS.C. § 10
{1988). That Act also provides an exception o enforcement
for the inability to present one's caSe af“drbitration. The
more extensive case law available under § 10 supporns the
conclusion that Avco was not demied die process before the
Iran-U.S. Claims Tribunal. Aved S protests that the events
in this case were more “ggregipus™ than in other cases in-
volving the inability to.present one’s case at arbitraton are
unpersuasive. The ruling by the Hague Tribunal in the in-
stant matter was g high-handed or arbitrary as are those
cases, upon which Avco relies, arising under the Federal
Arbitration Ach\A reading of those cases reveals that they
either invalve arbirration hearings actually cut short and not
completed-before an award was rendered, see Cofinco, Inc.
v. Barkis\& Bros. NV, 395 F. Supp. 613, 615 (SD.N.Y.
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1975); Teamsters, Local Union No. 506 v. ED. Clapp Corp.,
551 F. Supp. 570, 577-78 (N.D.N.Y. 1982), aff'd, 742 F.2d
1441 (2d Cir. 1983), or a panel’s outright refusal to hear
cerwin relevant evidence at all, see Harvey Aluminum Inc.
v. United Steelworkers, 263 F. Supp. 488, 493 (C.D. Cal
1967).

The present picture 15 vastly different. Avco had a full op-
portunity to present its claims, and was on notice that there
might be a problem with its proof, especially given Judge
Ansan’s concerns voiced atr mial. The earlier panel surely
had never said that the invoices themselves would not be
accepted or considered as evidence at trial. Nor did the
pre-trial colloquy clearly indicate that the earlier panel had
issued a definidve ruling that account summarnies would be
sufficient subsntute proof for the invoices. Avco did not de;
clare, after heaning Judge Ansar's comments, that it had
been precluded by the pre-trial colloquy from producing the
invoices, nor did it then amempt to introduce thept bafore
the panel. Rather than address Judge Ansari’s\cGncemns
through producing the invoices themselves, AvCo.Jeiterated
its “choice” 1o produce only a summary of the-invoices. In
s0 doing it took a calculated risk. Under\these circum-
stances, Avco can scarcely credibly maintain that it was
prevented from presenting its case before’the Tribunal.

i

When reviewing the grant.of summary judgment which
dismissed the action % enforce the award, we must view
the facts in the light mpst favorable two the lranian partes.
When so viewed those facts fail to demonstrate that Avco
was denied the Opporunity to present its claims to the Tn-
bunal. For the reasons stated [ think the district court erred
in reaching the opposite conclusion. Accordingly, | dissent
and wine\lo enforce the award.
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